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PER CURIAM. 

The a p p e l l a n t , S y l v i a R o s s , was c o n v i c t e d o f t h e 

m i s a p p l i c a t i o n o f p r o p e r t y , a v i o l a t i o n o f § 13A-9-51, A l a . 

Code 1 9 7 5 , and u s i n g h e r p o s i t i o n as a c l e r k a t t h e W i l c o x 

C o u n t y W a t e r Works f o r p e r s o n a l g a i n , a v i o l a t i o n o f t h e 
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S t a t e ' s e t h i c s l a w c o d i f i e d a t § 3 6 - 2 5 - 5 , A l a . Code 1 9 7 5 . 

R oss was s e n t e n c e d t o 1 y e a r f o r t h e m i s a p p l i c a t i o n - o f -

p r o p e r t y c o n v i c t i o n and t o 10 y e a r s f o r t h e e t h i c s - l a w 

c o n v i c t i o n . The t r i a l c o u r t s u s p e n d e d t h e s e n t e n c e , o r d e r e d 

R oss t o s e r v e f i v e y e a r s on s u p e r v i s e d p r o b a t i o n , and i m p o s e d 

a f i n e o f $ 1 0 , 0 0 0 . 

The S t a t e ' s e v i d e n c e t e n d e d t o show t h e f o l l o w i n g . On 

t h e m o r n i n g o f May 3, 2006, E m i l y T y l e r , an e x a m i n e r w i t h t h e 

A l a b a m a D e p a r t m e n t o f E x a m i n e r s o f P u b l i c A c c o u n t s , a r r i v e d a t 

t h e W i l c o x C o u n t y W a t e r Works t o c o n d u c t an u n s c h e d u l e d a u d i t . 

R oss and Towanda T a i t e were c l e r k s a t t h e W a t e r W o r k s . 1 T y l e r 

s a i d t h a t she and a n o t h e r e x a m i n e r , C h r i s t i n a S m i t h , c o u n t e d 

t h e c a s h on h a n d and e x a m i n e d t h e b o o k s and d e t e r m i n e d t h a t 

f o r f o u r d a y s i n A p r i l 2006 money h a d b e e n r e c e i v e d a t t h e 

W a t e r Works b u t h a d n o t b e e n d e p o s i t e d i n t h e W a t e r Works 

a c c o u n t a t t h e Camden N a t i o n a l Bank. She f u r t h e r t e s t i f i e d 

t h a t l a t e r on May 3 d e p o s i t s were made a t t h e b a n k f o r t h e 

1 T a i t e was a l s o c o n v i c t e d o f t h e m i s a p p l i c a t i o n o f f u n d s 
and v i o l a t i n g t h e S t a t e ' s e t h i c s l a w . She a p p e a l e d t o t h i s 
C o u r t . T h i s C o u r t r e c e n t l y r e v e r s e d T a i t e ' s c o n v i c t i o n 
b e c a u s e e x t r a n e o u s i n f o r m a t i o n was a d m i t t e d d u r i n g j u r y 
d e l i b e r a t i o n s . See T a i t e v. S t a t e , [Ms. CR-07-2246, Nov. 13, 
2009] So. 3d ( A l a . C r i m . App. 2 0 0 9 ) . 

2 



CR-07-2244 

m i s s i n g f o u r d a y s i n A p r i l . T y l e r s a i d t h a t b a s e d on h e r 

c a l c u l a t i o n s a p p r o x i m a t e l y $11,000 was i n i t i a l l y u n a c c o u n t e d 

f o r . She a l s o t e s t i f i e d t h a t t h e o n l y two i n d i v i d u a l s who h a d 

a c c e s s t o t h e f u n d s were Ross and T a i t e . 

B e t t y D e n n i s , an employee o f Camden N a t i o n a l Bank, 

t e s t i f i e d t h a t on May 3, 2006, T a i t e came t o t h e ba n k w i t h an 

empty b a g and a s k e d h e r t o stamp d u p l i c a t e c o p i e s o f d e p o s i t 

s l i p s as i f money h a d been d e p o s i t e d . T a i t e t o l d h e r t h a t she 

w o u l d b r i n g t h e money i n l a t e r . D e n n i s d e c l i n e d and n o t i f i e d 

t h e b a n k manager. 

E a r n e s t E v a n s , c h i e f d e p u t y a t t h e W i l c o x C o u n t y 

S h e r i f f ' s O f f i c e , t e s t i f i e d t h a t on May 3, 2006, he t a l k e d t o 

R o s s , t h a t he r e a d h e r h e r M i r a n d a 2 r i g h t s , a nd t h a t she 

s i g n e d a w a i v e r - o f - r i g h t s f o r m . E v a n s s a i d t h a t R oss t o l d h i m 

t h a t she a n d T a i t e h a d been u s i n g t h e money f r o m t h e n i g h t l y 

d e p o s i t s a t t h e W a t e r Works a n d l a t e r r e p l a c i n g t h e money. 

They r e t u r n e d t h e money on t h e same day t h e e x a m i n e r s 

c o n d u c t e d t h e i r u n s c h e d u l e d a u d i t . 

R o s s a n d T a i t e were t r i e d t o g e t h e r . A f t e r t h e y were 

c o n v i c t e d b u t b e f o r e t h e y were s e n t e n c e d , Ross moved f o r a new 

2 M i r a n d a v. A r i z o n a , 384 U.S. 436 ( 1 9 6 6 ) . 
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t r i a l . She a r g u e d t h a t one o f t h e j u r o r s , F.G., 3 h a d 

p r e s e n t e d e x t r i n s i c e v i d e n c e t o h i s f e l l o w j u r o r s d u r i n g t h e 

j u r y - d e l i b e r a t i o n p r o c e s s . 

When d e n y i n g r e l i e f on t h i s c l a i m t h e c i r c u i t c o u r t 

s t a t e d : 

"The o n l y i s s u e i n t o w h i c h t h e C o u r t may i n q u i r e 
i s w h e t h e r t h e r e was any o u t s i d e i n f l u e n c e o r 
[ w h e t h e r ] e x t r a n e o u s i n f o r m a t i o n was b r o u g h t i n t o 
t h e d e l i b e r a t i o n s . The C o u r t a l l o w e d t h i s i n q u i r y 
and 10 o f t h e j u r o r s t e s t i f i e d a b o u t t h i s m a t t e r . 
The C o u r t f i n d s as a f a c t t h a t a s t a t e m e n t r e g a r d i n g 
h e r c o d e f e n d a n t ' s p r i o r c r i m i n a l c o n v i c t i o n was made 
by one o f t h e j u r o r s d u r i n g t h e d e l i b e r a t i o n s . 
E v e r y j u r o r who was q u e s t i o n e d , e x c e p t 2, t e s t i f i e d 
t h a t i t was m e n t i o n e d . The o t h e r 2 d i d n o t t e s t i f y 
t h a t i t was n o t m e n t i o n e d , b u t t h a t t h e y c o u l d n o t 
r e c a l l . E v e r y j u r o r e x c e p t t h e 3 who gave 
a f f i d a v i t s s a i d i t h a d no e f f e c t on t h e v e r d i c t . 
Those 3 s a i d t h a t i t d i d a f f e c t them, b u t t h e s e a r e 
a l s o t h e same 3 who, i n t h e i r a f f i d a v i t s , t e s t i f i e d 
t h a t t h e y e i t h e r d i d n o t v o t e g u i l t y o r o n l y v o t e d 
g u i l t y b e c a u s e t h e f o r e m a n t o l d them t h a t t h e y h a d 
t o . W h i l e t h e C o u r t has f o u n d t h a t t h e r e was 
e x t r a n e o u s i n f o r m a t i o n b r o u g h t i n b y t h e m e n t i o n o f 
t h e c o - d e f e n d a n t ' s p r i o r c r i m i n a l r e c o r d , t h e C o u r t 
does n o t b e l i e v e t h a t e i t h e r t h e j u r y o r i t s v e r d i c t 
was t h e r e s u l t o f t h i s i n f o r m a t i o n . W h i l e p r e j u d i c e 
i s p r e s u m e d , t h e C o u r t f i n d s t h a t t h i s p r e s u m p t i o n 
i s overcome b y t h e t o t a l i t y o f t h e e v i d e n c e . [ 4 ] I t 

3To p r o t e c t t h e j u r o r s ' a n o n y m i t y we a r e u s i n g t h e i r 
i n i t i a l s . 

4 A l t h o u g h t h e c i r c u i t c o u r t a p p l i e d t h e i n c o r r e c t s t a n d a r d 
i n t h i s c a s e , see o u r d i s c u s s i o n l a t e r i n t h i s o p i n i o n , we may 
a f f i r m a c i r c u i t c o u r t ' s r u l i n g i f i s c o r r e c t f o r any r e a s o n . 
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a p p e a r s t h a t t h e i n f o r m a t i o n was a p a s s i n g r e m a r k 
made t h a t d i d n o t a f f e c t t h e v e r d i c t . The j u r o r s 
t h e m s e l v e s s t a t e d t h a t e i t h e r i t d i d n o t a f f e c t them 
o r t h e y i n i t i a l l y gave a d i f f e r e n t r e a s o n f o r 
a t t a c k i n g t h e v e r d i c t . T h e r e was no e v i d e n c e t h a t 
t h i s s t a t e m e n t was made r e g a r d i n g Ms. R o s s . T h e r e 
was no e v i d e n c e t h a t t h e s t a t e m e n t h a d any e f f e c t on 
t h e v e r d i c t a g a i n s t Ms. R o s s . E v e n i f i t d i d 
p r e j u d i c e Ms. T a i t e , w h i c h t h e C o u r t b y s e p a r a t e 
o r d e r has f o u n d t h a t i t d i d n o t , t h e r e i s no 
e v i d e n c e t h a t i t a f f e c t e d t h e v e r d i c t a g a i n s t t h i s 
d e f e n d a n t . " 

(C.R. 54-55.) T h i s a p p e a l f o l l o w e d . 

R oss a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n d e n y i n g h e r 

m o t i o n f o r a new t r i a l made on t h e b a s i s t h a t t h e j u r o r s h a d 

been e x p o s e d t o e x t r i n s i c i n f o r m a t i o n d u r i n g t h e i r 

d e l i b e r a t i o n s . S p e c i f i c a l l y , R o s s a s s e r t s t h a t one j u r o r , 

F.G., t o l d h i s f e l l o w j u r o r s t h a t h e r c o d e f e n d a n t , T a i t e , h a d 

a p r e v i o u s c o n v i c t i o n a nd h a d s e r v e d t i m e . 

A t t h e h e a r i n g on h e r p o s t j u d g m e n t m o t i o n , Ross 

q u e s t i o n e d t h e j u r o r s and s u b m i t t e d a f f i d a v i t s . The A l a b a m a 

R u l e s o f E v i d e n c e p r o h i b i t a j u r o r f r o m t e s t i f y i n g a b o u t what 

o c c u r r e d d u r i n g t h e d e l i b e r a t i o n p r o c e s s . However, R u l e 

See McNabb v. S t a t e , 991 So. 2d 313 ( A l a . C r i m . App. 2 0 0 7 ) . 
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6 0 6 ( b ) , A l a . R. E v i d . , c o n t a i n s one e x c e p t i o n t o t h i s g e n e r a l 

r u l e : 

"Upon an i n q u i r y i n t o t h e v a l i d i t y o f a v e r d i c t o r 
i n d i c t m e n t , a j u r o r may n o t t e s t i f y i n impeachment 
o f t h e v e r d i c t o r i n d i c t m e n t as t o any m a t t e r o r 
s t a t e m e n t o c c u r r i n g d u r i n g t h e c o u r s e o f t h e j u r y ' s 
d e l i b e r a t i o n s o r t o t h e e f f e c t o f a n y t h i n g upon t h a t 
o r any o t h e r j u r o r ' s m i n d o r e m o t i o n s as i n f l u e n c i n g 
t h e j u r o r t o a s s e n t t o o r d i s s e n t f r o m t h e v e r d i c t 
o r i n d i c t m e n t o r c o n c e r n i n g t h e j u r o r ' s m e n t a l 
p r o c e s s e s i n c o n n e c t i o n t h e r e w i t h , e x c e p t t h a t a 
j u r o r may t e s t i f y on t h e q u e s t i o n w h e t h e r e x t r a n e o u s 
p r e j u d i c i a l i n f o r m a t i o n was i m p r o p e r l y b r o u g h t t o 
t h e j u r y ' s a t t e n t i o n o r w h e t h e r any o u t s i d e 
i n f l u e n c e was i m p r o p e r l y b r o u g h t t o b e a r upon any 
j u r o r . N o r may a j u r o r ' s a f f i d a v i t o r e v i d e n c e o f 
any s t a t e m e n t b y t h e j u r o r c o n c e r n i n g a m a t t e r a b o u t 
w h i c h t h e j u r o r w o u l d be p r e c l u d e d f r o m t e s t i f y i n g 
be r e c e i v e d f o r t h e s e p u r p o s e s . N o t h i n g h e r e i n 
p r e c l u d e s a j u r o r f r o m t e s t i f y i n g i n s u p p o r t o f a 
v e r d i c t o r i n d i c t m e n t . " 

The A d v i s o r y C o m m i t t e e ' s N o t e s t o R u l e 6 0 6 ( b ) , A l a . R. 

E v i d . , f u r t h e r p r o v i d e , i n p e r t i n e n t p a r t : 

"Many f e d e r a l c o u r t s have i n t e r p r e t e d F e d . R. 
E v i d . 606(b) t o a l l o w j u r o r s t o t e s t i f y as t o t h e 
p u r e l y o b j e c t i v e f a c t s a b o u t t h e e x t r a n e o u s 
i n f o r m a t i o n o r o u t s i d e i n f l u e n c e , b u t n o t a b o u t how 
t h e i n f o r m a t i o n was o r was n o t c o n s i d e r e d . T h a t i s , 
t h o s e c o u r t s have n o t a l l o w e d j u r o r s t o t e s t i f y 
a b o u t w h e t h e r o r n o t t h e e x t r a n e o u s i n f o r m a t i o n o r 
o u t s i d e i n f l u e n c e a f f e c t e d t h e v e r d i c t o f any j u r o r 
o r t h e j u r y as a w h o l e . I n t h o s e c o u r t s t h e j u d g e 
must d e c i d e , b a s e d o n l y on t h e o b j e c t i v e f a c t s , 
w h e t h e r p r o b a b l e p r e j u d i c e o c c u r r e d . See, e.g., 3 J . 
W e i n s t e i n & M. B e r g e r , W e i n s t e i n ' s 
E v i d e n c e § 606[05] ( 1 9 9 0 ) ; C. M u e l l e r & L. 
K i r k p a t r i c k , 3 F e d e r a l E v i d e n c e § 254 (2d e d . 
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1 9 9 4 ) ; U n i t e d S t a t e s v. Howard, 506 F.2d 865 ( 5 t h 
C i r . 1 9 7 5 ) . T h i s r u l e i s n o t i n t e n d e d as an 
a d o p t i o n o f t h e i n t e r p r e t a t i o n g i v e n b y t h o s e 
f e d e r a l c o u r t s . The c o m m i t t e e i n t e n d s t h i s r u l e n o t 
t o a l t e r p r e e x i s t i n g A l a b a m a l a w on t h i s i s s u e , 
w h i c h i s t o t h e e f f e c t t h a t j u r o r s a r e n o t l i m i t e d 
t o t e s t i f y i n g m e r e l y t h a t e x t r a n e o u s i n f o r m a t i o n was 
b r o u g h t b e f o r e them b u t a l s o may t e s t i f y as t o 
w h e t h e r t h e y were i n f l u e n c e d b y t h e e x t r a n e o u s 
i n f o r m a t i o n . W h i t t e n v. A l l s t a t e I n s . Co., 447 So. 
2d 655 ( A l a . 1 9 8 4 ) . Of c o u r s e , j u r o r s ' t e s t i m o n y 
a b o u t t h e e f f e c t on them and t h e i r d e l i b e r a t i o n s i s 
n o t c o n t r o l l i n g ; t h e t r i a l j u d g e may c o n s i d e r o t h e r 
f a c t o r s i n d e t e r m i n i n g w h e t h e r p r e j u d i c e o c c u r r e d . 
See U n i t e d S t a t e v. B o l l i n g e r , 837 F.2d 436, 400 
( 1 1 t h C i r . 1 9 8 8 ) . " 

D u r i n g t h e h e a r i n g , e i g h t o f t h e j u r o r s r e c a l l e d t h a t one 

j u r o r h a d made t h e s t a t e m e n t t h a t T a i t e h a d p r e v i o u s l y s e r v e d 

t i m e . The j u r o r s ' r e s p o n s e s v a r i e d as t o who made t h e 

s t a t e m e n t and when i t was made. The j u r y f o r e m a n , M.M., 

t e s t i f i e d t h a t t h e s t a t e m e n t was made a f t e r t h e j u r y h a d 

d e t e r m i n e d t h a t R o s s and T a i t e were g u i l t y . J u r o r S.A. s a i d 

t h a t t h e s t a t e m e n t was made n e a r t h e t i m e t h e j u r o r s v o t e d and 

t h a t i t d i d a f f e c t h e r v e r d i c t . J u r o r P.O. t e s t i f i e d t h a t t h e 

s t a t e m e n t was made i n t h e m i d d l e o f d e l i b e r a t i o n s a nd t h a t i t 

d i d n o t a f f e c t h e r v e r d i c t . J u r o r M.B. t e s t i f i e d : " W e l l , a t 

one t i m e , i t a f f e c t e d me b u t t h e n a g a i n , when I t h o u g h t a b o u t 

i t , i t r e a l l y d i d n ' t b o t h e r me b e c a u s e I h a d a l r e a d y d e c i d e d 

what I was g o i n g t o v o t e . " (R. 212.) J u r o r N.F. t e s t i f i e d 

7 



CR-07-2244 

t h a t b e f o r e a v e r d i c t was r e a c h e d a n o t h e r j u r o r s a i d t h a t 

T a i t e h a d bee n t o p r i s o n and t h a t " [ r ] e a l l y my v e r d i c t was n o t 

g u i l t y b e c a u s e I r e a l l y t h i n k t h e S t a t e d i d n ' t have enough 

e v i d e n c e no way t o c o n v i c t h e r . " (R. 215.) J u r o r F.G. s a i d 

t h a t t h e s t a t e m e n t was made b u t i t d i d n o t a f f e c t h e r v e r d i c t . 

J u r o r B.H. t e s t i f i e d t h a t she was n o t s u r e t h a t s u c h a 

s t a t e m e n t was made. J u r o r R.M. t e s t i f i e d t h a t t h e s t a t e m e n t 

d i d n o t a f f e c t h e r v o t e . J u r o r E.S. t e s t i f i e d t h a t t h e 

s t a t e m e n t was made a t t h e e n d o f d e l i b e r a t i o n s a nd t h a t i t d i d 

n o t a f f e c t h e r v e r d i c t . J u r o r S.C. c o u l d n o t r e c a l l t h a t any 

s t a t e m e n t h a d bee n made. 5 

The s t a t e m e n t b y one j u r o r d u r i n g d e l i b e r a t i o n s 

c o n c e r n i n g T a i t e ' s p r i o r c o n v i c t i o n was e x t r a n e o u s i n f o r m a t i o n 

-- i t was n o t a d m i t t e d as e v i d e n c e d u r i n g t h e t r i a l . I n T a i t e  

v. S t a t e , [Ms. CR-07-2246, Nov. 13, 2009] So. 3d ( A l a . 

5 R o s s a l s o s o u g h t t o i n t r o d u c e e v i d e n c e f r o m j u r o r s 
c o n c e r n i n g comments and s t a t e m e n t s t h a t were made d u r i n g t h e 
d e l i b e r a t i o n p r o c e s s . S p e c i f i c a l l y , R o s s i n t r o d u c e d a 
s t a t e m e n t a l l e g e d l y made b y t h e j u r y f o r e m a n t h a t " t h e y 
c o u l d n ' t c o n v i c t one and a c q u i t t h e o t h e r . " However, we 
c a n n o t c o n s i d e r t h i s s t a t e m e n t . The " d e b a t e s and d i s c u s s i o n s " 
o f t h e j u r y a r e p r o t e c t e d f r o m i n q u i r y . See Jimmy Day  
P l u m b i n g & H e a t i n g , I n c . v. S m i t h , 964 So. 2d 1, 8 ( A l a . 
2 0 0 7 ) . 
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C r i m . App. 2 0 0 9 ) , t h i s C o u r t , i n a p l u r a l i t y o p i n i o n h e l d t h a t 

T a i t e was p r e j u d i c e d as a m a t t e r o f l a w : 

" [ I ] n f o r m a t i o n a b o u t T a i t e ' s a l l e g e d p r i o r 
c o n v i c t i o n w o u l d have s u g g e s t e d t h a t T a i t e h a d a 
p r o p e n s i t y t o commit i l l e g a l a c t s , w h i c h was 
' " c r u c i a l i n r e s o l v i n g a k e y m a t e r i a l i s s u e i n t h e 
c a s e . " ' Dawson v. S t a t e , 710 So. 2d 472, 475 ( A l a . 
1997) ( c i t i n g H a l l m a r k v. A l l i s o n , 451 So. 2d 270, 
271 ( A l a . 1 9 8 4 ) , and Ex p a r t e Thomas, 666 So. 2d 855 
( A l a . 1 9 9 5 ) ) . The j u r o r ' s s t a t e m e n t a b o u t T a i t e ' s 
a l l e g e d p r i o r c o n v i c t i o n made i t more l i k e l y t h a t 
t h e j u r y f o u n d T a i t e g u i l t y b a s e d on t h e j u r y ' s 
b e l i e f t h a t she was o f b a d c h a r a c t e r and t h a t t h e 
p r i o r c o n v i c t i o n t e n d e d t o show h e r g u i l t i n t h e 
c a s e u n d e r c o n s i d e r a t i o n b y t h e j u r y . The j u r y ' s 
e x p o s u r e t o and c o n s i d e r a t i o n o f t h i s i n h e r e n t l y 
p r e j u d i c i a l a n d u n p r o v e n s t a t e m e n t i s i n t h e l i m i t e d 
c a t e g o r y o f i n f o r m a t i o n t h a t r e s u l t s i n p r e j u d i c e as 
a m a t t e r o f l a w . " 

So. 3d a t . Our h o l d i n g i n T a i t e i s c o n s i s t e n t w i t h 

f e d e r a l c a s e l a w . The U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e 

E i g h t h C i r c u i t i n U n i t e d S t a t e s v. R o d r i q u e z , 116 F.3d 1225, 

1227 ( 8 t h C i r . 1 9 9 7 ) , s t a t e d : 

" T h i s C o u r t has c o n s i d e r e d what t y p e s o f 
i n f l u e n c e s w i l l be c o n s i d e r e d e x t r i n s i c o r 
e x t r a n e o u s t o d e l i b e r a t i o n s , so t h a t a j u r o r may 
t e s t i f y a b o u t them. E x t r i n s i c o r e x t r a n e o u s 
i n f l u e n c e s i n c l u d e ' p u b l i c i t y r e c e i v e d and d i s c u s s e d 
i n t h e j u r y room, m a t t e r s c o n s i d e r e d b y t h e j u r y b u t 
n o t a d m i t t e d i n t o e v i d e n c e , and c o m m u n i c a t i o n s o r 
o t h e r c o n t a c t b e t w e e n j u r o r s and o u t s i d e p e r s o n s . ' 
U n i t e d S t a t e s v. B a s s l e r , 651 F.2d 600, 602 ( 8 t h 
C i r . 1 9 8 1 ) , c e r t . d e n i e d , 454 U.S. 1151, 102 S.Ct. 
1018, 71 L.Ed.2d 305 ( 1 9 8 2 ) . A p r i o r c o n v i c t i o n o f 
a d e f e n d a n t , f o r e x a m p l e , when n o t a d m i t t e d as 
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e v i d e n c e a t t r i a l , b u t w h i c h n o n e t h e l e s s e n t e r e d 
i n t o t h e j u r y ' s d e l i b e r a t i o n s t h r o u g h p e r s o n a l 
k n o w l e d g e o f a j u r o r , has been h e l d t o be 
' e x t r a n e o u s p r e j u d i c i a l i n f o r m a t i o n . ' U n i t e d S t a t e s  
v. S w i n t o n , 75 F.3d 374, 381 ( 8 t h C i r . 1 9 9 6 ) . " 

However, when t h e e x t r a n e o u s i n f o r m a t i o n c o n c e r n s 

e v i d e n c e n o t t h a t t h e d e f e n d a n t has a p r i o r c o n v i c t i o n b u t 

t h a t a c o d e f e n d a n t has a p r i o r c o n v i c t i o n , t h e r e i s no 

p r e j u d i c e as a m a t t e r o f l a w . I n U n i t e d S t a t e s v. B r a n t l e y , 

733 F.2d 1429 ( 1 1 t h C i r . 1 9 8 4 ) , t h e U n i t e d S t a t e s C o u r t o f 

A p p e a l s f o r t h e E l e v e n t h C i r c u i t a d d r e s s e d w h e t h e r i t was 

n e c e s s a r y t o remand a c a s e f o r a h e a r i n g on a l l e g a t i o n s o f 

j u r o r m i s c o n d u c t when d u r i n g d e l i b e r a t i o n s one j u r o r t o l d h i s 

f e l l o w j u r o r s t h a t one o f t h e d e f e n d a n t s h a d "been i n t h e same 

k i n d o f t r o u b l e b e f o r e . " The c o u r t s t a t e d : 

"The e x t r i n s i c f a c t t h a t M u r r a y h a d be e n i n t h i s 
k i n d o f t r o u b l e b e f o r e p e r t a i n e d o n l y t o M u r r a y and 
any s p i l l o v e r p r e j u d i c e t o t h e o t h e r d e f e n d a n t s 
w o u l d have been n e g l i g i b l e , p a r t i c u l a r l y i n v i e w o f 
t h e o v e r w h e l m i n g e v i d e n c e a g a i n s t t h e s e d e f e n d a n t s . 
See U n i t e d S t a t e s v. W i n k l e , 587 F.2d 705, 715 ( 5 t h 
C i r . ) ( c o n s i d e r i n g w e i g h t o f e v i d e n c e a g a i n s t 
d e f e n d a n t s i n d e t e r m i n i n g p r e j u d i c e o f e x t r i n s i c 
e v i d e n c e ) , c e r t . d e n i e d , 444 U.S. 827, 100 S.Ct. 51, 
62 L.E.2d 34 ( 1 9 7 9 ) . " 

733 F.2d a t 1440-41. See a l s o Ex p a r t e A p i c e l l a , 809 So. 2d 

865, 872 ( A l a . 2001) ( " G e n e r a l l y , a p r e s u m p t i o n o f p r e j u d i c e 

a p p l i e s o n l y i n a c a s e i n w h i c h t h e j u r y ' s c o n s i d e r a t i o n o f 
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t h e e x t r a n e o u s m a t e r i a l was ' " c r u c i a l i n r e s o l v i n g a k e y 

m a t e r i a l i s s u e i n t h e c a s e . " ' Dawson v. S t a t e , 710 So. 2d 472, 

475 ( A l a . 1997) ( c i t i n g H a l l m a r k v. A l l i s o n , 451 So. 2d 270, 

271 ( A l a . 1 9 8 4 ) , and Ex p a r t e Thomas, 666 So. 2d 855 ( A l a . 

1 9 9 5 ) ) . " ) . 

"'The r u l i n g o f t h e t r i a l j u d g e d e n y i n g a m o t i o n f o r new 

t r i a l w i l l n o t be d i s t u r b e d i n t h e a b s e n c e o f a s h o w i n g o f 

abuse o f d i s c r e t i o n , and t h i s C o u r t w i l l i n d u l g e e v e r y 

p r e s u m p t i o n i n f a v o r o f t h e c o r r e c t n e s s o f h i s r u l i n g . ' " 

R e y n o l d s v. C i t y o f B i r m i n g h a m , 723 So. 2d 822, 824 ( A l a . 

C r i m . App. 1 9 9 8 ) , q u o t i n g H a l l v. S t a t e , 348 So. 2d 870, 875 

( A l a . C r i m . App. 1 9 9 7 ) . 

" ' J u r o r m i s c o n d u c t w i l l j u s t i f y a new t r i a l when 
i t i n d i c a t e s b i a s o r c o r r u p t i o n , o r when t h e 
m i s c o n d u c t a f f e c t e d t h e v e r d i c t , o r when f r o m t h e 
e x t r a n e o u s f a c t s p r e j u d i c e may be p r e s u m e d as a 
m a t t e r o f l a w . ' W h i t t e n v. A l l s t a t e I n s . Co., 447 
So. 2d 655, 658 ( A l a . 1984) . As a g e n e r a l r u l e , 
' [ w ] h e r e e x t r a n e o u s m a t e r i a l [ i s ] i n t r o d u c e d i n t o 
t h e j u r y ' s d e l i b e r a t i o n s , ... a c t u a l p r e j u d i c e 
[must] be shown t o work a r e v e r s a l o f t h e v e r d i c t . ' 
N i c h o l s v. S e a b o a r d C o a s t l i n e Ry., 341 So. 2d 671, 
672 ( A l a . 1 9 7 6 ) . However, i n some c a s e s , 'the 
c h a r a c t e r and n a t u r e o f t h e e x t r a n e o u s m a t e r i a l ... 
c o n s t i t u t e s p r e j u d i c e as a m a t t e r o f l a w and no 
s h o w i n g t h a t t h e j u r y was i n f a c t i n f l u e n c e d t h e r e b y 
i n a r r i v i n g a t t h e i r v e r d i c t i s n e c e s s a r y . ' I d . 
( p r e j u d i c e p r e s u m e d as a m a t t e r o f l a w f r o m j u r y ' s 
c o n s u l t i n g e n c y c l o p e d i a and d i c t i o n a r y d e f i n i t i o n s 
o f ' n e g l i g e n c e , ' ' c o n t r i b u t o r y n e g l i g e n c e , ' 
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' s u b s e q u e n t n e g l i g e n c e , ' a n d ' s u b s e q u e n t 
c o n t r i b u t o r y n e g l i g e n c e ' ) . " 

Minshew v. S t a t e , 594 So. 2d 703, 716 ( A l a . C r i m . App. 1 9 9 1 ) . 

"Of c o u r s e , j u r o r s ' t e s t i m o n y a b o u t t h e e f f e c t on them and 

t h e i r d e l i b e r a t i o n s i s n o t c o n t r o l l i n g ; t h e t r i a l j u d g e may 

c o n s i d e r o t h e r f a c t o r s i n d e t e r m i n i n g w h e t h e r p r e j u d i c e 

o c c u r r e d . " A d v i s o r y C o m m i t t e e ' s N o t e s , R u l e 606, A l a . R. 

E v i d . 

I n t h i s c a s e , t h e r e i s no i n d i c a t i o n t h a t any e x t r i n s i c 

e v i d e n c e c o n c e r n i n g R o s s was a d m i t t e d d u r i n g t h e j u r y ' s 

d e l i b e r a t i o n s . R o s s a l s o c o n f e s s e d t h a t she t o o k money f r o m 

t h e W a t er Works and t h a t she w o u l d l a t e r r e p l a c e t h e money she 

ha d t a k e n . The c i r c u i t c o u r t gave s e p a r a t e j u r y i n s t r u c t i o n s 

c o n c e r n i n g e a c h d e f e n d a n t . C e r t a i n l y , e v i d e n c e o f T a i t e ' s 

p r i o r c o n v i c t i o n w o u l d have b e e n c r u c i a l i n r e s o l v i n g t h e 

i s s u e o f T a i t e ' s g u i l t ; h o w e v e r , i t was n o t c r u c i a l i n 

r e s o l v i n g t h e i s s u e o f R o s s ' s g u i l t . B a s e d on t h e u n i q u e 

f a c t s p r e s e n t e d i n t h i s c a s e , we c a n n o t s a y t h a t t h e c i r c u i t 

c o u r t a b u s e d i t s d i s c r e t i o n i n d e n y i n g R o s s ' s m o t i o n f o r a new 

t r i a l . 
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I I . 

R o s s a l s o a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n d e n y i n g 

h e r m o t i o n f o r a new t r i a l a f t e r one o f t h e j u r o r s , F.G., 

f a i l e d t o d i s c l o s e d u r i n g v o i r d i r e t h a t he h a d p e r s o n a l 

k n o w l e d g e o f T a i t e ' s p r i o r c o n v i c t i o n . 

" ' I t i s t r u e t h a t t h e p a r t i e s i n a 
c a s e a r e e n t i t l e d t o t r u e and h o n e s t 
a n s w e r s t o t h e i r q u e s t i o n s on v o i r d i r e , so 
t h a t t h e y may e x e r c i s e t h e i r p e r e m p t o r y 
s t r i k e s w i s e l y . See F a b i a n k e v. Weaver, 527 
So. 2d 1253 ( A l a . 1 9 8 8 ) . However, n o t e v e r y 
f a i l u r e t o r e s p o n d p r o p e r l y t o q u e s t i o n s 
p r o p o u n d e d d u r i n g v o i r d i r e " a u t o m a t i c a l l y 
e n t i t l e s [ t h e d e f e n d a n t ] t o a new t r i a l o r 
r e v e r s a l o f t h e c a u s e on a p p e a l . " Freeman  
v. H a l l , 286 A l a . 161, 166, 238 So. 2d 330, 
335 ( 1 9 7 0 ) ; see a l s o Dawson v. S t a t e , [710 
So. 2d 472] a t 474 [ ( A l a . 1 9 9 7 ) ] ; and Reed  
v. S t a t e , [547 So. 2d 596 ( A l a . 1 9 8 9 ) ] . As 
s t a t e d p r e v i o u s l y , t h e p r o p e r s t a n d a r d t o 
a p p l y i n d e t e r m i n i n g w h e t h e r a p a r t y i s 
e n t i t l e d t o a new t r i a l i n t h i s 
c i r c u m s t a n c e i s " w h e t h e r t h e d e f e n d a n t 
m i g h t have been p r e j u d i c e d by a 
v e n i r e m e m b e r ' s f a i l u r e t o make a p r o p e r 
r e s p o n s e . " Ex p a r t e S t e w a r t , 659 So. 2d 
[122] a t 124 [ ( A l a . 1 9 9 3 ) ] . F u r t h e r , t h e 
d e t e r m i n a t i o n o f w h e t h e r a p a r t y m i g h t have 
been p r e j u d i c e d , i . e . , w h e t h e r t h e r e was 
p r o b a b l e p r e j u d i c e , i s a m a t t e r w i t h i n t h e 
t r i a l c o u r t ' s d i s c r e t i o n . ' 

"Ex p a r t e Dobyne, 805 So. 2d 763, 771-72 ( A l a . 2001) 
( f o o t n o t e o m i t t e d ) . I n a p p l y i n g t h i s s t a n d a r d we 
l o o k a t ' t h e t e m p o r a l r e m o t e n e s s o f t h e m a t t e r 
i n q u i r e d a b o u t , t h e a m b i g u i t y o f t h e q u e s t i o n 
p r o p o u n d e d , t h e p r o s p e c t i v e j u r o r ' s i n a d v e r t e n c e o r 
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w i l l f u l n e s s i n f a l s i f y i n g o r i n f a i l i n g t o a n s w e r , 
t h e f a i l u r e o f t h e j u r o r t o r e c o l l e c t , a n d t h e 
m a t e r i a l i t y o f t h e m a t t e r i n q u i r e d a b o u t . ' DeBruce  
v. S t a t e , 890 So. 2d 1068, 1078 ( A l a . C r i m . App. 
2 0 0 3 ) , o v e r r u l e d on o t h e r g r o u n d s , Ex p a r t e J e n k i n s , 
972 So. 2d 159 ( A l a . 2 0 0 5 ) . " 

Hooks v. S t a t e , [Ms. CR-04-2220, A u g u s t 29, 2008] So. 3d 

, ( A l a . C r i m . App. 2 0 0 8 ) . 

H e r e , t h e q u e s t i o n c o n c e r n e d R o s s ' s c o d e f e n d a n t , n o t 

R o s s . A t t h e h e a r i n g F.G. was a s k e d no q u e s t i o n s c o n c e r n i n g 

h i s r e s p o n s e s t o v o i r d i r e q u e s t i o n s . Nor d i d he a s s e r t what 

q u e s t i o n s were a s k e d d u r i n g v o i r d i r e . A l s o , F.G. d e n i e d t h a t 

he t o l d h i s f e l l o w j u r o r s d u r i n g d e l i b e r a t i o n s t h a t T a i t e h a d 

a p r i o r c o n v i c t i o n . Ross f a i l e d t o meet h e r b u r d e n o f 

e s t a b l i s h i n g t h a t she was e n t i t l e d t o r e l i e f on t h i s c l a i m . 

A c c o r d i n g l y , f o r t h e f o r e g o i n g r e a s o n s , R o s s ' s 

c o n v i c t i o n s a r e due t o be a f f i r m e d . 

AFFIRMED. 

W i s e , P . J . , and K e l l u m , J . , c o n c u r . Windom, J . , c o n c u r s 

i n t h e r e s u l t . M a i n , J . , c o n c u r s i n t h e r e s u l t , w i t h o p i n i o n . 

W e l c h , J . , d i s s e n t s , w i t h o p i n i o n . 
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MAIN, J u d g e , c o n c u r r i n g i n t h e r e s u l t . 

The t r i a l c o u r t c o n c l u d e d t h a t S y l v i a R o s s was n o t 

e n t i t l e d t o any r e l i e f on h e r m o t i o n f o r a new t r i a l 

c h a l l e n g i n g t h e j u r y v e r d i c t on t h e b a s i s t h a t t h e j u r y 

c o n s i d e r e d e x t r a n e o u s i n f o r m a t i o n d u r i n g i t s d e l i b e r a t i o n s . 

The m a in o p i n i o n a f f i r m s R o s s ' s c o n v i c t i o n s and s e n t e n c e s . I 

n o t e t h a t t h e m a i n o p i n i o n c i t e s f a v o r a b l y , a l b e i t i n d i c t a , 

t h e o p i n i o n r e v e r s i n g t h e c o n v i c t i o n o f R o s s ' s c o d e f e n d a n t , 

Towanda T a i t e . See T a i t e v. S t a t e , [Ms. CR-07-2246, November 

13, 2009] So. 3d ( A l a . C r i m . App. 2 0 0 9 ) . I d i s a p p r o v e 

o f t h e f a v o r a b l e r e l i a n c e on what I f e e l was t h e w rong h o l d i n g 

i n T a i t e , and I c o n t i n u e t o a d h e r e t o t h e p r i n c i p l e s e s p o u s e d 

i n my d i s s e n t i n T a i t e . See T a i t e v. S t a t e , So. 3d a t 

( M a i n , J . , d i s s e n t i n g ) . 

A d d i t i o n a l l y , I n o t e t h a t t h e m a i n o p i n i o n s e t s o u t t h e 

r e l e v a n t f a c t s w i t h r e g a r d t o e a c h o f t h e j u r o r s . As t o one 

j u r o r , t h e m a in o p i n i o n n o t e s t h a t j u r o r S.A. i n d i c a t e d t h a t 

t h e s t a t e m e n t r e g a r d i n g T a i t e h a v i n g p r e v i o u s l y s e r v e d j a i l 

t i m e was made n e a r t h e t i m e t h e j u r y v o t e d and d i d a f f e c t h e r 

v e r d i c t . I w r i t e s p e c i a l l y t o n o t e t h a t j u r o r S.A. a l s o 

p r o v i d e d a sworn a f f i d a v i t i n w h i c h she a l s o i n d i c a t e d t h a t 
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h e r v o t e was i n i t i a l l y " n o t g u i l t y " b e c a u s e she d i d n o t 

b e l i e v e t h e S t a t e h a d p r o v e n t h a t e i t h e r o f t h e d e f e n d a n t s was 

g u i l t y ; she s t a t e d t h a t t h e j u r y f o r e m a n t o l d t h e j u r y t h a t i t 

h a d t o r e t u r n t h e same v e r d i c t f o r b o t h d e f e n d a n t s , i . e . , t h a t 

i t h a d t o e i t h e r f i n d b o t h g u i l t y o r f i n d b o t h n o t g u i l t y . 

Thus, t h e r e was c o n f l i c t i n g e v i d e n c e t h a t t h e f a c t f i n d e r c o u l d 

h ave i n f e r r e d i m p a c t e d e a c h j u r o r ' s v o t e , and t h e c i r c u i t 

c o u r t o b v i o u s l y r e s o l v e d t h o s e c o n f l i c t s a d v e r s e l y t o R o s s t o 

d e t e r m i n e t h a t t h e comment d i d n o t a v e r s e l y a f f e c t h e r 

v e r d i c t . 6 

F o r t h e s e r e a s o n s , I c o n c u r i n t h e r e s u l t . 

WELCH, Ju d g e , d i s s e n t i n g . 

The m a i n o p i n i o n c o n c l u d e s t h a t t h e t r i a l c o u r t d i d n o t 

e r r when i t d e n i e d S y l v i a R o s s ' s m o t i o n f o r a new t r i a l , a f t e r 

6The c i r c u i t c o u r t , i n i t s o r d e r d e n y i n g t h e m o t i o n f o r 
a new t r i a l , f o u n d , i n p a r t , t h a t t h e e v i d e n c e i n d i c a t e d t h a t 
t h e i n f o r m a t i o n was a p a s s i n g r e m a r k t h a t d i d n o t a f f e c t t h e 
v e r d i c t and t h a t t h e j u r o r s i n d i c a t e d e i t h e r t h a t t h e r e m a r k 
d i d n o t a f f e c t t h e i r v e r d i c t o r t h a t t h e y i n i t i a l l y gave a 
d i f f e r e n t r e a s o n f o r c h a l l e n g i n g t h e v e r d i c t . The m a i n 
o p i n i o n h a s , i n my v i e w , c o r r e c t l y c o n c l u d e d t h a t any a l l e g e d 
comment by t h e j u r y f o r e p e r s o n t h a t t h e j u r y must e i t h e r 
c o n v i c t b o t h d e f e n d a n t s o r a c q u i t b o t h d e f e n d a n t s 
i m p e r m i s s i b l y i n v a d e s t h e d i s c u s s i o n and d e b a t e o f t h e j u r y . 

So. 3d a t , n. 5. 
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d e t e r m i n i n g t h a t t h e e x t r a n e o u s i n f o r m a t i o n -- a j u r o r ' s 

u n v e r i f i e d s t a t e m e n t t h a t Towanda T a i t e , R o s s ' s c o d e f e n d a n t , 

h a d b e e n i m p r i s o n e d p r e v i o u s l y -- t h a t was i n t r o d u c e d d u r i n g 

t h e j u r y ' s d e l i b e r a t i o n s d i d n o t a f f e c t t h e j u r y ' s v e r d i c t i n 

R o s s ' s c a s e . I d i s a g r e e . The c h a r g e s a g a i n s t Ross and T a i t e 

were b a s e d on t h e same a l l e g e d c r i m i n a l c o n d u c t . The r e c o r d 

r e f l e c t s t h a t t h e c a s e s a g a i n s t Ross and T a i t e were c o n s i d e r e d 

t o g e t h e r b e f o r e , d u r i n g , a n d e v e n a f t e r t r i a l . S i g n i f i c a n t l y , 

t h e t r i a l c o u r t , a t t h e h e a r i n g on t h e p o s t j u d g m e n t m o t i o n s 

f i l e d b y R oss and T a i t e q u e s t i o n e d j u r o r s a b o u t t h e 

i n t r o d u c t i o n o f t h e e x t r a n e o u s i n f o r m a t i o n and i t s e f f e c t on 

t h e v e r d i c t s w i t h o u t d i s t i n g u i s h i n g b e t w e e n t h e two 

c o d e f e n d a n t s . B a s e d on t h e u n i q u e f a c t s o f t h i s c a s e , I am 

c o n v i n c e d t h a t t h e e x t r a n e o u s i n f o r m a t i o n t h e j u r y was e x p o s e d 

t o a b o u t T a i t e d i d a f f e c t i t s d e l i b e r a t i o n s c o n c e r n i n g t h e 

v e r d i c t a g a i n s t R o s s . B e c a u s e I b e l i e v e t h a t t h e t r i a l c o u r t 

a b u s e d i t s d i s c r e t i o n when i t d e n i e d R o s s ' s m o t i o n f o r a new 

t r i a l , I r e s p e c t f u l l y d i s s e n t . 

As t h e m a in o p i n i o n n o t e s , t h i s C o u r t r e c e n t l y r e l e a s e d 

an o p i n i o n r e v e r s i n g t h e j u d gment a g a i n s t T a i t e . T a i t e v.  

S t a t e , [Ms. CR-07-2246, November 13, 2009] So. 3d 
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( A l a . C r i m . App. 2 0 0 9 ) . T h i s C o u r t d e t e r m i n e d i n T a i t e t h a t 

e x t r a n e o u s i n f o r m a t i o n i n t r o d u c e d d u r i n g t h e j u r y ' s 

d e l i b e r a t i o n s o f t h e c a s e s a g a i n s t R o s s and T a i t e r e s u l t e d i n 

p r e s u m p t i v e p r e j u d i c e and a c t u a l p r e j u d i c e t o T a i t e . F o r t h e 

same r e a s o n s s e t f o r t h i n t h e o p i n i o n i n T a i t e , I b e l i e v e t h a t 

t h e i n t r o d u c t i o n o f e x t r a n e o u s e v i d e n c e d u r i n g t h e j u r y ' s 

d e l i b e r a t i o n s r e s u l t e d i n a c t u a l p r e j u d i c e t o R o s s . 

" G e n e r a l l y , u n d e r Alabama l a w , j u r o r m i s c o n d u c t 
i n v o l v i n g t h e i n t r o d u c t i o n o f e x t r a n e o u s m a t e r i a l s 
w a r r a n t s a new t r i a l when one o f two r e q u i r e m e n t s i s 
met: 1) t h e j u r y v e r d i c t i s shown t o have been 
a c t u a l l y p r e j u d i c e d by t h e e x t r a n e o u s m a t e r i a l ; o r 
2) t h e e x t r a n e o u s m a t e r i a l i s o f s u c h a n a t u r e as t o 
c o n s t i t u t e p r e j u d i c e as a m a t t e r o f l a w . K n i g h t v. 
S t a t e , 710 So. 2d 511, 517 ( A l a . C r i m . App. 1 9 9 7 ) . " 

Ex p a r t e A p i c e l l a , 809 So. 2d 865, 870 ( A l a . 2 0 0 1 ) . 

The main o p i n i o n i m p l i c i t l y a c k n o w l e d g e s t h a t t h e j u r o r ' s 

e x t r a n e o u s s t a t e m e n t a b o u t T a i t e ' s a l l e g e d p r i o r c o n v i c t i o n 

a f f e c t e d t h e v e r d i c t a g a i n s t R o s s . The m a i n o p i n i o n s t a t e s , 

" J u r o r S.A. s a i d t h a t t h e s t a t e m e n t was made n e a r t h e t i m e t h e 

j u r o r s v o t e d and t h a t i t d i d a f f e c t h e r v e r d i c t . " So. 3d 

a t ( e m p h a s i s a d d e d ) . The r e c o r d s u p p o r t s t h a t s t a t e m e n t . 

S.A. t e s t i f i e d a t t h e h e a r i n g on t h e m o t i o n s f o r a new t r i a l 

t h a t she was g o i n g t o v o t e t o a c q u i t t h e d e f e n d a n t s u n t i l 

a n o t h e r j u r o r s t a t e d t h a t T a i t e had a p r i o r f e l o n y c o n v i c t i o n . 
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T h e r e a f t e r , S.A. v o t e d t o c o n v i c t b o t h d e f e n d a n t s , 

d e m o n s t r a t i n g , w i t h o u t q u e s t i o n , t h a t t h e e x t r a n e o u s e v i d e n c e 

a b o u t T a i t e i n f l u e n c e d t h e d e l i b e r a t i o n s and t h e v e r d i c t i n 

R o s s ' s c a s e as w e l l . The o n l y r e a s o n a b l e c o n c l u s i o n i s t h a t 

t h e j u r y w o u l d n o t have c o n v i c t e d Ross i f i t had n o t r e c e i v e d 

t h e e x t r a n e o u s i n f o r m a t i o n a b o u t T a i t e . The r e c o r d c o n t a i n s 

a d d i t i o n a l s u p p o r t f o r a d e t e r m i n a t i o n t h a t t h e e x t r a n e o u s , 

p r e j u d i c i a l i n f o r m a t i o n a b o u t T a i t e ' s a l l e g e d p r i o r c o n v i c t i o n 

a f f e c t e d t h e v e r d i c t a g a i n s t R o s s . J u r o r N.F. t e s t i f i e d t h a t , 

b e f o r e v e r d i c t s had been r e a c h e d , J u r o r F.G. had s t a t e d t h a t 

T a i t e had been t o p r i s o n and t h a t she n eeded t o go b a c k . N.F. 

f u r t h e r t e s t i f i e d : 

"We were g e t t i n g r e a d y t o r e a c h t h e v e r d i c t and 
we w a n t e d t o do -- [ J u r o r R.M.] a s k e d c o u l d we do 
S y l v i a R o s s [ ' s ] c a s e f i r s t b e c a u s e we d i d n ' t have no 
e v i d e n c e on Towanda T a i t e . And t h a t ' s when [ F . G . ] 
s a i d how c o u l d we do h e r c a s e f i r s t when b o t h them 
d i d t h e c r i m e t o g e t h e r . And she s a i d we l e t them 
g e t o f f , t h e y g o i n g t o g e t t h e y j o b b a c k . Then she 
s a i d she a l r e a d y been i n p r i s o n and she needs t o go 

b a c k . " 

(R. 215.) A d d i t i o n a l l y , s e v e r a l j u r o r s t e s t i f i e d a t t h e p o s t -

t r i a l h e a r i n g t h a t t h e j u r o r s were t o l d by t h e j u r y f o r e m a n 

t h a t i f one d e f e n d a n t was f o u n d g u i l t y , t h e n b o t h d e f e n d a n t s 

had t o be f o u n d g u i l t y . A l t h o u g h t h e main o p i n i o n c o n c l u d e s 
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t h a t Jimmy Day P l u m b i n g & H e a t i n g , I n c . v. S m i t h , 964 So. 2d 

1 ( A l a . 2 0 0 7 ) , p r e c l u d e s c o n s i d e r a t i o n o f t h e e v i d e n c e f r o m 

t h e j u r o r s r e g a r d i n g t h e s t a t e m e n t by t h e j u r y f o r e m a n , 

So. 3d a t n.5, I b e l i e v e t h a t t h e main o p i n i o n r e a d s t h a t 

c a s e t o o b r o a d l y . The Alabama Supreme C o u r t i n Jimmy Day 

P l u m b i n g h e l d t h a t t h e t r i a l c o u r t d i d n o t e r r when i t d e n i e d 

Day's m o t i o n f o r a new t r i a l t h a t was b a s e d on a f f i d a v i t s f r o m 

j u r o r s r e g a r d i n g t h e i r d e l i b e r a t i o n s . The C o u r t e x p l a i n e d i t s 

r e a s o n i n g , as f o l l o w s : 

" N o t h i n g c o n t a i n e d i n t h e a f f i d a v i t s o f f e r e d b y 
Day i n d i c a t e s t h a t t h e j u r y a c t u a l l y c o n s i d e r e d any 
e x t r a n e o u s f a c t s . The a f f i d a v i t s p r o v i d e no 
e v i d e n c e i n d i c a t i n g t h a t t h e j u r y c o n s u l t e d any 
o u t s i d e s o u r c e o f i n f o r m a t i o n o r t h a t any j u r o r was 
i n f l u e n c e d by any o u t s i d e i n f o r m a t i o n . The 
a f f i d a v i t s m e r e l y r e f l e c t some o f t h e j u r o r s ' 
d i s c u s s i o n s , w h i c h , ' w i t h o u t r e g a r d t o t h e i r 
p r o p r i e t y o r l a c k t h e r e o f , a r e n o t e x t r a n e o u s f a c t s 
t h a t w o u l d p r o v i d e an e x c e p t i o n t o t h e g e n e r a l r u l e 
o f e x c l u s i o n o f j u r o r a f f i d a v i t s t o i m p e a c h t h e 
v e r d i c t . ' S h a r r i e f [v. G e r l a c h ] , 798 So. 2d [646,] 
653 [ ( A l a . 2 0 0 1 ) ] . C o n s e q u e n t l y , t h e t r i a l c o u r t 
d i d n o t e r r i n d e n y i n g Day's m o t i o n f o r a new t r i a l 
i n s o f a r as t h a t m o t i o n was p r e m i s e d on t h e j u r y ' s 
c o n s i d e r a t i o n o f t a x l i a b i l i t y and a t t o r n e y f e e s i n 
d e t e r m i n i n g t h e damages a w a r d . 3 

" 3 We have n o t o v e r l o o k e d C l a r k e - M o b i l e C o u n t i e s 
Gas D i s t r i c t v. R e e v e s , 628 So. 2d 368 ( A l a . 1 9 9 3 ) , 
a p l u r a l i t y d e c i s i o n o f t h i s C o u r t , upon w h i c h Day 
r e l i e s . However, i n t h a t c a s e , u n l i k e t h i s c a s e , a  
j u r o r ' s a f f i d a v i t r e v e a l e d t h a t e x t r a n e o u s f a c t s h a d 
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bee n made known t o t h e j u r y d u r i n g i t s  
d e l i b e r a t i o n s . " 

964 So. 2d a t 9 ( e m p h a s i s a d d e d ) . 

Thus, I b e l i e v e t h a t a f a i r r e a d i n g o f t h e o p i n i o n i n 

Jimmy Day P l u m b i n g i n d i c a t e s t h a t c o n s i d e r a t i o n o f e v i d e n c e 

f r o m t h e j u r o r s a b o u t t h e j u r y f o r e m a n ' s s t a t e m e n t w o u l d be 

p r o p e r i n t h i s c a s e . A m a j o r i t y o f t h e j u r o r s t e s t i f i e d t h a t 

t h e e x t r a n e o u s i n f o r m a t i o n was made known t o them d u r i n g t h e i r 

d e l i b e r a t i o n s . M o r e o v e r , as t h e q u o t a t i o n o f t h e A d v i s o r y 

C o m m i t t e e ' s N o t e s f o l l o w i n g R u l e 6 0 6 ( b ) , A l a . R. E v i d . , i n t h e 

ma i n o p i n i o n d e m o n s t r a t e s , t h a t R u l e does n o t p r e c l u d e 

c o n s i d e r a t i o n o f a l l t e s t i m o n y a b o u t t h e e f f e c t o f e x t r a n e o u s 

i n f o r m a t i o n on d e l i b e r a t i o n s a nd t h e v e r d i c t : 

"Many f e d e r a l c o u r t s have i n t e r p r e t e d F e d . R. 
E v i d . 606(b) t o a l l o w j u r o r s t o t e s t i f y as t o t h e 
p u r e l y o b j e c t i v e f a c t s a b o u t t h e e x t r a n e o u s 
i n f o r m a t i o n o r o u t s i d e i n f l u e n c e , b u t n o t a b o u t how 
t h e i n f o r m a t i o n was o r was n o t c o n s i d e r e d . T h a t i s , 
t h o s e c o u r t s have n o t a l l o w e d j u r o r s t o t e s t i f y 
a b o u t w h e t h e r o r n o t t h e e x t r a n e o u s i n f o r m a t i o n o r 
o u t s i d e i n f l u e n c e a f f e c t e d t h e v e r d i c t o f any j u r o r 
o r t h e j u r y as a w h o l e . I n t h o s e c o u r t s t h e j u d g e 
must d e c i d e , b a s e d o n l y on t h e o b j e c t i v e f a c t s , 
w h e t h e r p r o b a b l e p r e j u d i c e o c c u r r e d . ... T h i s r u l e 
i s n o t i n t e n d e d as an a d o p t i o n o f t h e i n t e r p r e t a t i o n 
g i v e n by t h o s e f e d e r a l c o u r t s . The c o m m i t t e e 
i n t e n d s t h i s r u l e n o t t o a l t e r p r e e x i s t i n g A l a b a m a 
l a w on t h i s i s s u e , w h i c h i s t o t h e e f f e c t t h a t 
j u r o r s a r e n o t l i m i t e d t o t e s t i f y i n g m e r e l y t h a t 
e x t r a n e o u s i n f o r m a t i o n was b r o u g h t b e f o r e them b u t 
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a l s o may t e s t i f y as t o w h e t h e r t h e y were i n f l u e n c e d 
b y t h e e x t r a n e o u s i n f o r m a t i o n . W h i t t e n v. A l l s t a t e  
I n s . Co., 447 So. 2d 655 ( A l a . 1 9 8 4 ) . Of c o u r s e , 
j u r o r s ' t e s t i m o n y a b o u t t h e e f f e c t on them and t h e i r  
d e l i b e r a t i o n s i s n o t c o n t r o l l i n g ; t h e t r i a l j u d g e 
may c o n s i d e r o t h e r f a c t o r s i n d e t e r m i n i n g w h e t h e r 
p r e j u d i c e o c c u r r e d . " 

R u l e 6 0 6 ( b ) , A l a . R. E v i d . , A d v i s o r y C o m m i t t e e ' s N o t e s 

( e m p h a s i s a d d e d ) . 

C l e a r l y , t h e A d v i s o r y C o m m i t t e e on t h e A l a b a m a R u l e s o f 

E v i d e n c e a n t i c i p a t e d t h a t , i n c a s e s i n v o l v i n g t h e i n t r o d u c t i o n 

o f e x t r a n e o u s i n f o r m a t i o n , j u r o r s w o u l d t e s t i f y a b o u t t h e 

e f f e c t t h a t i n f o r m a t i o n h a d on t h e i r d e l i b e r a t i o n s and t h e 

v e r d i c t . The e v i d e n c e i n d i c a t e s t h a t t h e e x t r a n e o u s 

i n f o r m a t i o n a f f e c t e d t h e j u r y ' s d e l i b e r a t i o n s i n R o s s ' s c a s e , 

and n o t j u s t i n T a i t e ' s c a s e , and t h a t i t r e s u l t e d i n 

p r e j u d i c e t o R o s s . Under t h e u n i q u e c i r c u m s t a n c e s o f t h i s 

c a s e , R o s s has e s t a b l i s h e d t h a t she s u f f e r e d a c t u a l p r e j u d i c e 

as a r e s u l t o f t h e j u r y ' s e x p o s u r e d u r i n g d e l i b e r a t i o n s t o t h e 

u n p r o v e n a l l e g a t i o n r e g a r d i n g T a i t e . The t r i a l c o u r t a b u s e d 

i t s d i s c r e t i o n when i t d e n i e d R o s s ' s m o t i o n f o r a new t r i a l . 

T h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 
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