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This appeal arises cut of the misappropriation of funds
from the Wilcox County Water/Waste Department, where Towanda
Taite and codefendant Sylvia Ross had been employed. Taite

was charged by a Wilcox County grand jury in <¢ase no., CC-07-
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2006 with theft cf property in the first degree, a viclation
of § 13A-8-3, Ala. Code 1975, and with a wvicolation o¢f the
State ethics laws -- using her official position or office for
personal gain, a violation of & 36-25-5, Ala. Code 1975,
Tdentical charges were filed against Sylvia Ross in case no.
CC-07-2007. Following a consolidated jury trial Ross and
Taite were convicted of misapplication of property and of the
ethics-laws violation. The trial court imposed on Taite a 1-
year Jail sentence for the misapplication-of-property
conviction and a 10-year sentence for the ethics-laws
conviction, The trial court suspended the sentences and
ordered Taite to serve two years' imprisonment followed by
five years of supervised probation. The trial court further
imposed an assessment of 510,000 and an assessment to be paid
to the Crime Victims Compensation Commission. We reverse and
remand for further proceedings.
Facts
The evidence presented at trial tended tc show that a

routine audit of the Wilcox County Water/Waste Department

'Ross has filed a separate appeal from her convicticons and
sentences. Appeal nc. CR-07-2244. As of the time o¢f the
release of this copinion, Ross's appeal is still pending.
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{"the Water Department"), where Taite and Ross were employed
as clerks, revealed that the Water Department had received
more than $11,000 in receipts that could not be accounted for
on the morning of the audit. The auditor testified that Ross
and Taite were the conly two people with access To the Water
Department's receipts. Daily reports for six days revealed
that mcney had been received at the office but had nct been
deposited at the bank. Taite told one of the auditors that
the receipts were at the bank, so Taite and two auditors went
to the bank together. Taite spoke to a Leller at the bank and
then told the auditors that the teller had not vet processed
the deposits. No deposits were ever produced, and bank
employees stated that there were no undeposited funds from the
Water Department at the bhank. The auditors contacted their
supervisors and the Wilcox County Commission. The Wilcox
County Sheriff's Department was alsc notified.

During the morning of the audit, Taite took a bank bag
from the Water Department tc a teller at the bank where the
Water Department's funds were depcosited; the bag contained no
checks or currency, only duplicate copies of deposit slips.

Taite asked the head teller to stamp the copies cof the deposit
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slips as 1f the money represented by the sglips had been
depositaed. Taite assured the teller that she would bring the
money to the bank later. The teller refused to complete the
transaction, and she notified her supervisor and the bank's
auditor.

After the Wilcox County Commission was notified that
money was migssing from the Water Department, Ross was
interviewed by a Wilcox County sheriff's deputy. Ross told
the deputy that she and Taite had been using money from the
nightly deposit and that tLThey had been replacing it. The
auditors then conducted a second count of the c¢ash at the
Water Department's office. This cash count revealed money in
an envelope that had not heen counted previocusly. When the
auditcrs asked Taite where that money had been, Taite said
that the money had been at the bkank when the initial count had
been conducted. Five additicnal deposits, comprising more
than $9,000, were made at the bank that afterncon. All the
money that had been missing during the auditors' initial count
of the receipts was accounted for by the end of the day.

After the trial, Taite filed a motion for a new trial in

which she alleged, among other things, one of the Jjurors,
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F.G., had presented extrinsic evidence Lo her fellow Jurors
during Jjury deliberations. Specifically, Taite alleged that
F.G. had stated during deliberations that Taite had a prior
conviction and had been 1mprisoned. Affidavits from three
jurors were filed along with the moction for a new trial.
Juror M,B. stated in her affidavit, in relevant part:

"I was a Juror 1in the above referenced cases
involving Svlvia Ross and Towanda Taite.

"When we were in the jury room, somecne in the
jury room said that Towanda Taite had already been
in prison one time. I can not say for sure which

juror saild this. I do believe that this had an
effect on the Jjurors['] vote of guilty. My first
vote was not guilty. [Jury foreman M.M.] told all
the jurors that we were going tc vote guilty on the
second and third charges against each defendant. He
salid that everyone had to vote guilty as the first
voLte was seven guilty and five not guilty. [M.M. ]

told us the charges we were voting guilty for were
lesser charges. I thought that both guilty charges
were for lesser charges. Somecone gsaid that we had
to find both defendants guilty. That we could not
find one defendant guilty and one defendant not
gullty.

"When the Jjudge polled the Jury after the
verdict, I did not say that this was my verdict.
The guilty verdicts were not my verdicts."
(C. 61.)

Juror S.A. submitted an affidavit that stated, in

relevant part:
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(C.

"[Jurcr F.G.] said in the Jury room that Towanda
Taite had had a prior felonvy.

"[Jury foreman M.M.] said that we had to find
both defendants the same. That we couldn't find one
guilty and cone not guilty.

"I did not believe that the state had enough
evidence or proof that either of the defendants were
gulilty. My vote from the beginning was nct guilbty.”

63.)

Finally, Juror N.F. submitted an affidavit and stated,

relevant part:

"T was a Juror 1in the ahove referenced cases
involving Sylvia Ross and Towanda Taite.

"When we first tocock a vote in the jury roocom, the
voLte was seven guilty and five not guillty wvotes.
[Jury foreman M.M.] told us that the guilty votes
outweighed the not guilty and that we had to go

along with the guilty. I had never been on a jury
before and I thought it was what I had to do. My
vote was not guilty. I did not wvoluntarily vote

gullty. I did not wvote gullty at all.

"Cne of the jurors, [F.G.], told us that if we
didn't convict, that they would both get their jobs
back. She also told us that Towanda Taite had been
to prison cne time and that she needed to go back.

"[Jury foreman M.M.] told us that we had tc find
both defendants the same. That 1if one was guilty,
then both were guilty.

"T did nct bhelieve that the state had encugh
evidence or proof that either of the defendants were
guilty.”

in
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(C. 65.)

The trial court held a hearing on the motion. Ten of 12
jurors testified at the hearing pursuant to subpocenas,
including the 3 Jurcrs who had submitted affidavits about the
comments another juror had made during delikerations. The
trial court conducted the guestioning, and asked each of the
jurors whether he or she recalled any juror making a statement
during deliberations about one of the defendants' having a
prior conviction. Eight of the jurors testified that they
remembered such a statement being made. The Jury foreman,
M.M,, testified that the statement was made after the jury had
determined that Ross and Taite were guilty. He said that when
one of Lhe Jjurors sald that she hated Lo see the defendants be
put in jail, another juror stated that "it shouldn't matter to
Towanda Taite because she's already been in jail." (R. 205.)
Juror S.A., who had given an affidavit about the matter,
testified that a fellow Jjuror had stated that Taite had
previcusly been convicted of a felony. S.A. stated that
statement was made near the time the Jjury voted, and gshe
testified that the information affected her vote.,

Specifically, S.A. testified, "Before that was mentioned, I
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was planning on voting -- at the time -- I reckon I can say
that -- not guilty. That was the vote I had in my mind o
do." (R. 208-09.) Juror P.0. testified that during the

middle of deliberations a Jjuror stated that Taite had "done
time.," (R. 210.) F.O0. testified that the statement did not
affect her wverdict,. Juror M.B., who had also provided an
affidavit after the trial, testified that a Jjurcr had stated
that Taite had previously had been to priscn. When the trial
court asked M.B. how the comment had affected her, M.B.
answered, "Well, at one time, it affected me but then again,
when I thought akout it, it really didn't bhother me bhecause T
had already decided what I was goling to vote." (R. 212.)
Juror S.C. testified that she could not recall any menticn
during deliberations of a prior conviction or sentence for
either defendant. Juror N.F. testified that, before a verdict
had been reached, Jurcor F.G. had stated that Taite had been to
prison and that she needed fto go back,. N.F. further
testified:
"We were getting ready to reach the verdict and
we wanted to do -- [Juror R.M.] asked could we do
Sylvia Ross['s] case first because we didn't have no
evidence on Towanda Taite. And that's when [F.G.]

sald how could we do her case first when both them
did the c¢rime tTogether. And she said we let tThem
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get off, they going toc get they job back. Then she
salid she already been in prison and she needs to go
back."

(R. 215.)
When the trial court asked N.F. whether the statement

affected her wvote, N.F. replied, "Really my verdict was not

gullty because I really think the State didn't have encugh

evidence no way Lo convict hexr." (R. 215.} The court asked
N.F., "Yet yvou teld me when I asked vyou that, that was vyour
verdict?" N.F. replied, "Yeah. This [was] my first time

being on a Jury so I didn't think that, vyou know, I didn't
know anything." (R. 215.) The trial court tThen asked N.F.
whether the jury had believed that the State had presented a
stronger case against Ross than 1t had presented agalinst
Taite, and N.F. replied, "No, not really. First, we -- see
Sylvia Ross wrote the statement that said that her and Towanda
did take the money from the night deposit. BubL we didn't see
no handwriting that Towanda did anything." (R. 216.)

Juror F.G. denied stating during deliberations that one
of the defendants had previocously been convicted or had been
incarcerated. F.G. said that she heard someone else make that

statement about Taite, however. F.G. testified that she could
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not recall the point during deliberations when Lhe statement
was made, and she said the statement did not affect her vote.
When the trial court asked Juror B.H. whether she recalled a
statement being made during deliberaticns about one of the
defendants having a previcus conviction or having been
incarcerated, B.H. testified that she was not sure. Juror
R.M. recalled hearing a statement from another Jjurcr
indicating that Taite had been imprisoned or had a prior
conviction. R.M. testified that hearing the statement did not
affect her vote. Finally, Juror E.S. testified that near the
end of deliberations, she heard someone state that Taite had
previcusly "served time." (R. 221) E.S. testified that the
statement did not affect her vote.

The tTrial c¢ourt entered a written order denying the
motion for a new trial. The trial court stated, in relevant
part:

"The only iszsue into which the Court may inquire

is whether there was any outside influsnce oz

extraneous information .. brought into the

delikerations. The Court allowed this inquiry and

10 ¢f the jurcrs testified about this matter. The

Court finds as a fact that a statement regarding

Taite's prior c¢criminal conviction was made by one of

the Jurors during the deliberations. Every Jjuror

who was gquestioned, except 2, testified that it was
menticned. The other 2 did not testify that it was

10
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not mentioned, but that they could not recall.
Every juror except the 3 who gave affidavits said it
had no effect on the verdict. Those 3 said that it
did affect them, but these are alsc the same 3 who,
in their affidavits, testified that they either did
not wvote guilty or only voted guilty because the
foreman tocld them that they had to. While the Court
has found that there was extranecus information
brought in by the mention of Taite's pricer criminal
record, the Court does not believe that either the
jury or 1its verdict was the result of this
information. While prejudice is presumed, the Court
finds that this presumption 1is overcome by tLthe

totality of the evidence. It appears that the
information was a passing remark made that did not
affect the verdict. The Jjurcrs themselves stated

that either it did not affect them or they initially
gave a different reason for attacking the wverdict.
As previously stated, Lhe evidence clearly
established the Defendant's guilt."”

(C. 81-82.)
Analysis
Cn appeal, Talte raises twoc issues. First, she argues

that the trial ccurt erred when it denied the motion for a new
trial based o¢on alleged Jurcr misconduct that occurred when
Juror F.G. failed to reveal during voir dire examination that
she knew that Taite had a pricr convictlon, and that this
omission prevented her from receiving a fair and impartial
Jjury. Second, Taite argues that juror misconduct occurred
when F.G. teld the other Jjurcors during deliberaticns Lthat

Taite had previously been convicted of a crime or that she had

11
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served a term of 1mprisonment; she further argues that this
extraneous information resulted in prejudice and reguires that
her convictions be reversed.

A trial court's ruling on a motion for a new trial will
not be reversed on appeal unless the trial court abused its

discretion when 1t entered the ruling. E.g., Apicella wv.

State, 80% Sc. 2d 841, 847 (Ala. Crim. App. 2000), aff'd, 809

So. 2d 865 (Ala. 2001); Woodson v, State, 794 Sc. 2d 1226,

1230 (Ala. Crim. App. 2000).

Extrancous evidence

Rule 606({(b}, Ala. R. Evid., provides, in pertinent part:

"[A] juror may not testify in impeachment of the
verdict ... as to any matter or statement occurring
during the course of the jury's deliberaticns cr to
the effect of anything upon that or any other
juror's mind or emotions as influencing the juror to
assent to or dissent from the verdict or indictment
or concerning the Juror's mental prcoccesses 1in
connection therewith, except that a Jjuror may
testify on the guestion whether extraneous
prejudicial information was improperly brought to
the Jury's attention or whether any outside
influence was improperly bkrought to bear upon any
Juror."”

{(Emphasis added.)
The trial court stated in its order denying the mction

for a new trial that the mention by a juror of Taite's pricr

12
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conviction constituted extraneocus evidence but that the
verdicts were ncot affected by the jurors' exposure to that
evidence. We agree with the trial court that the Jjuror's
statement during deliberations regarding Taite's prior
conviction or incarceration constituted Juror misconduct.

We note, initially, that the trial court's inquiry into
whether extraneous prejudicial information was 1lmproperly
introduced into the deliberative process was entirely
consistent with Rule 606 (b), Ala. R. Crim. P. "We are not
faced with the general rule which forbkids Jjurors from
impeaching their own wverdict. This well entrenched rule
relates to intrinsic influence and is based on the sound
public policy of Jjudicial administration which =zealously

guards the sanctity of the jury room." Nichols w. Seaboard

Coastline Rvy., 241 So. 2d 671, &73 (Ala. 1976). Taite

produced allegaticns and testimony by way of affidavits that
a Juror had disclosed during deliberations that Taite
previcusly had been imprisconed; that information was not
gained during the trial process. The State did nobt argue in
the trial court that the jurcr's statement about Taite's prior

conviction or imprisonment did not constitute extraneous

13
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evidence; the State did not argue in the trial court that the
jurors' affidavits should be stricken; and the 3tate did not
argue in the trial court that the Jurors should not be
questioned about whether they heard a juror make the statement
akbout Taite's prior conviction and abcocut the effect that
statement had on thelr verdicts. To the contrary, the State
argued to the trial court at the hearing on the motion for a
new trial that the hearing should he continued so that it also
had the opportunity to guestion the Jurors about the

allegation. The State cited Revyvnolds v. City of Birmingham,

723 So. 2d 822 (Ala. Crim. App. 19298}, in support of its
regquest for time to interview the Jjurors. In Reynolds, the
defendant had filed a motion for & new trial bkased on
affidavits from jurors who testified that, before the Jjury
began its deliberations, another Jjuror in the case who had
vigited a scene relevant to the case, had told other jurors
about her observations and her opinion in the case based o©n
those cobservations. The City's attorneys then obtained
affidavits from several jurcrs to dispute Revynolds's

allegations of juror misconduct. In this c¢ase, the State also

14
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wanted to question the Jurors about the extraneous evidence
and its effect, i1if any, on their verdicts.

The trial court found as a fact, and the State did not
dispute 1iIn the trial court, that the statement about Taite's
incarceration was extraneous evidence.

In Clarke-Mobile Counties Gas District v. Reeves, 628 So.

2d 368 (Ala. 1923) (plurality opinion}, a case involving
allegations that Clarke-Mobile Counties Gas Digstrict had
buried a gas line on private property without the owner's
permission, one Juror told the other members of the jury that
"'"Clarke-Mchile Counties Gas District had gone across her
son's land and messed it up and did not ask permission.'"™ &28
So. 2d at 370. A plurality of the Supreme Court stated:

"Commonly, statements falling within the 'extraneous

facts'" exception -- statements that influence the
deliberations and the verdict but do not concern the
"debates and discussions of the case' during
deliberations -- 'are made to the jury by someone
not on the jury.' Id. This is, however, not always
the case. See, e.g., Hallmark v, Alliscn, 451 So.
2d 270 (Ala. 1984). Here, although the statement in
question came from a Juror, it nonetheless fits
within the 'extraneous facts' exception. The juror

stated, inter alia, that after the jury had retired
to deliberate, the second juror 'advised me and the
other jurcrs that Clarke-Mobhile Counties Gas
District had gone across her scon's land and messed
it up and did not ask permission. This statement
... was Taken into account by me and influenced my

15
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decision 1in the case.' R. ¢91. This testimony

clearly relates to an extranecus matter that

influenced the deliberations and the verdict in this
case."”
628 So. 2d at 370 {(emphasis added).

The information introduced to the jury here was not based
on the juror's personal experiences as part of the debate and
discussion during deliberations,. Rather, the informatiocn
originated outside the scope of the trial and it was -- as the

State implicitly ccnceded at trial and as the trial court

correctly determined -- extraneous informaticon within the

»
z

scope of the exception provided for in Rule &06 (b).
Prejudice
Although we agree with the ftrial c¢ourt's determination
that extraneous evidence was intrcduced tc the jury during

its deliberations and with the court's apparent determinaticn

“In his dissenting opinion, Judge Main states that the
juror's comment about Taite's conviction was not improper, and
that Jjurors should ke permitted to apply their "community
kncwledge™ during the deliberative process. Jurors are
permitted to rely on their "common knowledge," which 1is
defined as "[a] fact that 15 s0 widely known that a court may
accept 1t as true without prcoof,™ Black's Law Dictionary 293
(8th ed. 2004}). The term "community knowledge," however, is
undefined in the dicticonary ¢r in Judge Main's dissent. To
the extent a "community's knowledge”™ might include gossip and
hearsay, that can never be the permissible basis for a jury's
decision.

16
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that prejudice as a result of +Lhe consideration of that
evidence was presumed, we disagree with the trial court's
conclusion that the prejudice was somehow overcome by the
totality of the esvidence.

In Apicella v. 3State, 809 S5o. 2d 841, 847 (Ala. Crim.

App. 2000), aff'd, 809 So. 2d 865 (Ala. 2001), during the
gullt phase of a capital-murder trial, Juror S.B. contacted a
friend who was an attorney and asked the friend akout the law
relating to complicity, a legal principle relevant to the
case. During a hearing con Apicella's moticn for a new trial,
the Juror testified that he had not communicated to the cther
members of the jury the information he had gained during the
conversation with his attorney friend, and he testified that
the conversation did not affect his interpretation of the law
or his wvote. The trial court denied Apicella's motion for a
new trial, and this Court affirmed Apicella's ccocnviction and

sentence. Apicella v. State, 809 So. 2d 841 (Ala. Crim. App.

2000}y . The Alabama Supreme Court affirmed this Court's

judgment, Ex parte Apicella, 809 So. 2d 865 (Ala. 2001), and

it stated:

"[Juror] S$.B. testified that his conversation
with T.R.[, tThe attorney,] lasted approximately 2

17
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1/2 minutes, that T.R. was distracted during the
conversation, and that they discussed the law of
complig¢ity only in the most general of terms. S.B.
further testified that T.R.'s comments did not enter
into his thoughts during deliberations and that the
trial court's instructions on the law of complicity
were 'crystal clear.' There is no guestlion that
S.B."s actions constituted misconduct. At issue is
whether this misconduct warrants a new trial.

"Generally, under Alabama law, juror misconduct
involving the intreduction of extraneous materialsg
warrants a new trial when one of two requirements 1isg
met: 1) the Jjury wverdict is shown to have been
actually prejudiced by the extraneous material; or
2} LThe extrancous material 1s of such & nature as to
constitute prejudice as a matter of law. Knight v.
State, 710 So. 2d 511, 517 {(Ala. Crim. App. 1997).
We conclude that neither of those requiremsnts has
been met in this case.

"Apicella argues Lhat when a court is
determining whether a Jjuror's conduct has caused
actual prejudice the standard applied is whether the
extraneous material 'might have influenced that
juror and others with whom he deliberated,' Roan v.
State, 225 Ala. 428, 435, 143 So. 454, 460 (1932).
Apicella relies heavily upon this statement in Roan:

"'The test of vitiating influence is not
that it did influence a member of the jury
to act without the evidence, but that 1t
might have unlawfully influenced that juror
and others with whom he deliberated, and
might have unlawfully influenced its
verdict rendered,.'

"z225 Ala. at 435, 143 So. at 460.
"On 1ts face, this standard would require

nothing more than that the defendant establish that
juror misconduct occurred. As Apicella argues, the

18
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word 'might' encompasses Lhe entire zrealm of
possibility and the court cannot rule out all
possible scenarics in which the jury's verdict might
have been affected.

"However, as other Alabama cases establish, more
is required of the defendant. 1In Reed v. State, 547
So. Z2d 5%6, 598 (Ala. 1989), this Court addressed a
gmilar <¢ase of jurcr misconduct:

"'We begin by noting that no single
fact or circumstance will determine whether
the verdict rendered in a given case might
have been unlawfully influenced by a

juror's [misconduct]. Rather, 1t 1is a
case's own peculiar set of circumstances
that will decide the issue. In this case,

it is undisputed that the Jjurcr told none
of the other members ¢f the Jjury of her
experiment until after the verdict had been
reached. While the question of whether she
might have been unlawfully influenced by
the experiment still remains, the Jjuror
testified at the post-trial hearing on the
defendant's motion for & new trial that her
vote had not been affected by the
[misconduct]."'

"Tt is c¢lear, then, that the guestion whether
the Jury's decision might have been affected 1is
answered not by a kare showing of jurcr misconduct,
but rather by an examination of the circumstances

particular to the case. In this cese, as in Reed,
the effect of the misconduct was confined to the
juror who committed the misconduct. The Reed Court
stated:

"'We cannct agree with the defendant that
the wverdict rendered might have been
unlawfully influenced, where tLhe results of
the [misconduct] were known cnly to the one
juror who J[committed the misconduct] and

19
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that Juror remained unaffected by the
[misconduct] .’

"547 So. Z2d at 598. Because no evidence indicates
that S.B. shared the content of his conversation
with the other members of the Jjury and because no
evidence indicates that S.B.'s OWIl vote Was
affected, we cannot say the trial court abused its
discretion in finding nc actual prejudice."”

808 S5c. 2d at 870-71.
"Extraneocus facts introduced in Jjury deliberaticns can

result in actual prejudice or in prejudice as a matter of law,

alsc called presumed prejudice." ExX parte Arthur, 835 So. 2d
881, 982 (Ala. 2002). The Alabama Supreme Court in Ex parte

Apicella discussed the differences between presumed prejudice
and actual prejudice:

"Apicella also argues that we shculd hcld the
extraneous material introduced through S.B.'s
conversation with T.R. to be prejudicial as a matter
of law. Apicella supports this argument with the
following language from Knight [v. State], 710 So.
2¢ [511,] 517 [{(Ala. Crim., App. 1997)]:

"'"Juror miscenduct will Jjustify a new
trial ... when from the extranecus facts
prejudice may be presumed as a matter of
law." Whitten v. Allstate Ins. Co., 447
So.z2d &bh5, 658 (Ala. 1984) .... However,
in some cases, "the character and nature of
Lhe extranecus material [constitute]
prejudice as a matter of law and no showing
that the Jjury was 1in fact influenced
thereby 1n arriving at their wverdict 1is
necessary." Id. {(prejudice presumed as a

20
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matter of law from Jjury's consulting
encyclopedia and dicticnary definitions
!

"(Quoting Minshew v. State, 5%4 3So0. 2d 703, 716
(Ala.Crim.App. 1991)}.

"On the other hand, we have also held that 'mere
exposure to [a] definition does not reguire a new
trial as a matter of law.' Pearson v. Fomby, 688
So. 24 239, 245 (Ala. 1997). Our holding in Pearscon
serves to emphasize the limitations of the doctrine
of 'prejudice as a matter of law.'

"Generally, a presumption of prejudice applies
only in a case in which the jury's consideration of
the extranecus material was '"crucial in resolving
a key material 1dissue 1in the case."!' Dawson v,
State, 710 So. 2d 472, 475 (Ala. 1997) (citing
Hallmark wv. Allison, 451 So. 2d 270, 271 (Ala.
1%84), and Ex parte Thomas, 666 So. 2d 855 {(Ala.
19985)).

"We are not willing Lo presume prejudice as a
matter of law in this case. No¢ evidence indicates
that extraneous information arising from S.B.'s
conversation influenced S.B.'s wvote or that the
information was ever considered by any other member
of the Jjury. This case 1s distinguishable from
cases such as Nichols v. Seaboard Ccoastline Railway,
241 So. 2d 671 (ARla. 197%) (prejudice found as a
matter of law where juror brought definitions inte
the jury rcocom during deliberations and coplied them
onto a chalkboard). We conclude that the particular
circumstances of this case provide no basis for
finding prejudice as a matter of law."

809 So. 2d at 871-72.

Guided by the principles discussed in Ex parte Apicella

and the cases cited therein, we have examined the specific
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circumstances of this case, and we find that those
circumstances lead necessarily to the conclusion that the
Jury's exposure to and consideration of extraneous information
resulted in prejudice as a matter of law and 1in actual
prejudice to Taite.

Prejudice as a matter of law

There was no dispute that the juror who knew of Taite's
previcus conviction conveyed this extraneous information to
the other Jjurcrs during their deliberations. The Furcor's
statement abcout Taite's imprisonment was nct based on evidence
submitted at trial. "It is fundamental to a fair trial that
jurors should consider only the evidence presented at trial.”

Reyvnolds v. City of Birmingham, 723 So. 2d 822, 824 (Ala.

Crim. App. 1%98). See also Ex parte Trocha, 4672 So. 2d 953,

954 (Ala. 1984) ("It 1s a well settled principle of law, and,
further, 1t 1s fundamental to a fair trial, that Jurors should
consider only The evidence presented at trial."). Information
about a defendant's prior conviction is ungquestionably
prejudicial, particularly when that informaticon is unverified,
is not revealed as properly admitted evidence subject to

cross-examination during the trial process, and is
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unaccompanied by any Jjury instruction with regard to 1ts
limited use.

"[The Alabama Supreme] Court has acknowledged the
inherently prejudicial nature of evidence of a

defendant's prior convictions. Cofer v. State, 440
So. 2d 1121, 1124 (Ala. 1983) ('[e]vidence of prior
bad acts of a c¢criminal defendant is presumptively
prejudicial to the defendant'). 'The general

exclusionary rule bars the state from introducing
evidence of an accused's prior criminal acts for the
sole purpose o¢f proving Lthe propensity of the
accused to commit the charged offense.'’ Hobbs v.
State, 669% So. 2d 1030, 1032 (Ala.Crim.App. 1985%).
Thus, evidence of prior convictions 1is admissible
only for limited purposes. '"The basis for the rule
lies in the belief that the prejudicial effect of
prior crimes will far oubtweligh any probative wvalue
that might be gained from them. Most agree that
such evidence of ©prior c¢rimes has &almost an
irreversible impact upon Lhe minds of the jurors.'
Cofer, 440 So. 2d at 1123 (gucting Charles W.
Gambhle, MchElroy's Alabama FEvidence § 69.01 (3d ed.
1977)). The general exclusicnary rule 'protescts the
defendant's right te a fair trial' by seeking '"to
prevent conviction based on a jury belief that [the]
accused 1s a person of bkad character. The Jury's
determination of guilt or innocence should be based
on evidence relevant to the ¢rime charged."' Cofer,
440 So. 2d at 1122 (citation omitted). Thus, 1t
naturally follows that the trial court should take
all necessary precautions to ensure that when
evidence of a defendant's prior convictions 1s
admitted into evidence, the Jury 1s ©properly
instructed on the purpose for which it may consider
that evidence. This includes instructing the jury,
sua sponte, that it may not consider the evidence of
prior ceonvicticons as substantive evidence that the
defendant committed the charged offense.”

Ex parte Minor, 780 So. 2d 796, 802 (Ala. 2000).
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The affidavits submitted by Jurcrs M.B. and N.F. along
with Taite's moticn for a new trial indicated that the jury's
preliminary vote was not unanimous. Therefore, information
about Taite's alleged prior conviction woculd have suggested
that the Taite had a propensity to commit illegal acts, which
was "'crucial in resclving a key material issue in the case.""

Dawson wv. State, 710 So. 2d 472, 475 (Ala. 1%8%97) (citing

Hallmark v, Allison, 451 So. 2d 270, 271 (Ala. 1984), and Ex

parte Thomas, €66 So. 2d 855 (Ala. 1995)). The Juror's

statement about Taite's alleged prior conviction made 1t more
likely that the jury found Taite guilty based on the jury's
belief that she was of bad character and that the prior
conviction tended toc show her guilt in the case under
consideraticon by the Jjury. The Jury's exposure to and
consideration of this inherently prejudicial and unproven
statement 18 1in the limited category of dinformation that
results in prejudice as & matter of law, The trial court
should have granted the motion for a new trial after it found
that extrinsic evidence had been introduced into the
deliberation process and that presumed prejudice resulted from

the extrinsic evidence. See Hallmark v. Alliscon, 451 So. 2d

at 271-72 ("Although we are unable tc determine whether the
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introduction of the extraneocous factLs did change the decision
of the Jjurors, c¢onsideration of the extraneocus facts was
crucial in resolving a key material issue in the case, and we
conclude that the trial court could not reascnably have found
that the introducticn of the extranecous facts intc the jury's
deliberations was not prejudicial.").

Actual prejudice

Even 1f the extranecus information had not resulted in
prejudice as a matter of law, we would reverse the trial
court's jJudgment because the extraneous information affected
the deliberations and the verdicts and, therefore, resulted in
actual prejudice to Taite. As detailed earlier in this
opinicn, the record contains undisputed evidence in affidavits
submitted with Taite's motion for a new trial and in the
testimony at the hearing on the motion for a new trial that
the extraneocus information affected the votes of at least
three jurors.

In Ex parte Lasley, 505 Sc. 2d 1263 (Ala. 1987), the

Alabama Supreme Court reversed this Ccourt's judgment affirming
Lasley's convicticons for first-degree assault; Lasley had bheen
convicted of severely burning two children by allegedly
placing or holding them in scalding water. Lasley testified
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that while bathing the children, he had been distracted by a
knock at the deoor and that when he returned to the bathroom
the children were standing in scalding water. After the trial
it was discovered that three jurors conducted separate home
experiments to test the defense's theory and that one of the
jurors had also consulted a law book. The Alabama Supreme
Court stated:

"The integrity of the factfinding process is the
heart and gsoul of our Jjudicial system. Judicial
control of the IJjury's knowledge of the case 1is
fundamental. Our rules of evidence are designed, so

far as humanly possible, Lo produce the Lruth and to
exclude from the jury those facts and objects which

tend to prejudice and confuse. Evidence presented
must be subject to cross-examination and rebuttal.
The defendant's constitutional rights of

confrontaticn, of cross-examination, and of counsel
are at stake."”

505 So0. 2d at 1264. The jurcrs had apparently testified that
their wverdicts had not bkeen affected by the extranecus
information because the Court also stated:

"Considering three separate home experiments and
the consultation of law bcoks by one Jjuror, we
conclude that the jury might have been influenced,
notwithstanding the Jurors' statements to the
contrary. The jurors cannot in every case determine
the guestion of whether they were, or might have
been, imprcperly influenced."”
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The testimony in this case, however, establishes that the
extraneous information affected the deliberaticns and the
verdicts. Juror S.A. testified that the information affected
her wvote, and specifically, that she had intended to cast a
not-guilty vote until she heard the extranecus information.
The affidavit submitted by juror M.B. indicated that the she
believed that the Jurors's votes were affected by the
extraneous information, and she ftestified at the hearing that
"at one time" the information had affected her vote. Thus the
record reveals clear proof from the affidavits and from the
testimony of S.A. at the hearing on the motiong for a new
trial that the deliberations and wverdicts were influenced by
the extraneous information. Unlike the circumstances 1in Ex

parte Apicella, supra, 1in which the Alabama Supreme Court

found that no &actual prejudice had resulted from the
introducticn of extranecus material by a Jurcr, the trial
court here had evidence iIndicating that the extraneous
information was shared with other Jjury members and that
consideration o©of that information affected the Jury's
deliberations and its wverdicts. The c¢riteria the Alazbama
Supreme Court set forth for finding actual prejudice were met
in this case. Therefore, the trial court could not have
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reasonably concluded that the consideration of the extraneous
information did not result in prejudice to Taite. That the
deliberations and the verdicts were affected was undisputed.

Sece Jordan v. Brantlevy, 589 So. 2d 680, 682 (Ala. 1991) ("We

conclude that the trial court could not have found that the
extraneous material was not prejudicial, because there was
undisputed evidence that the extraneous material had
influenced Jjurors.”}.

In Clarke-Mchile Counties Gas District v. Reeves, supra,

one Juror told the other members of the Jury during
deliberations about information she had gained outside of the
trial process, and another juror testified by affidavit after
the trial, "'This statement ... was taken into account by me
and influenced my decision in the case.'" 628 So0. 2d at 270.

The plurality 1in Clarke-Mobile found that the extraneous

evidence from a jurcr warranted reversal of the judgment, and
stated:

"Here, although the statement in guestion came from
a juror, it nonetheless fits within the 'extraneous
facts'" exception. The Jjurcr stated, Linter alia,
that after the jury had retired to deliberate, the
second jJurcr 'advised me and the other jurors that
Clarke-Mobile Ccunties Gas District had gone across
her scn's land and messed it up and did not ask
permission, This statement ... was fTaken 1nto
account by me and influenced my decislon in the
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case.' R. 91. This testimony clearly relates Lo an
extraneous matter that influenced the deliberations
and the wverdic¢t 1in this case. Accordingly, we
reverse Lhe Judgment and remand this case for a new
trial."

628 So. 2d at 270.

Az in Clarke-Mokile, there is no dispute in this case

that a jurcr had extraneous information, that the extraneous
information was communicated to cother Jjurors, and that that
information was considered by other jurcrs and affected the
deliberations and the wverdicts. We note that, even though
geveral Jjurors testified at the posttrial hearing that the
extraneous information did not affect their votes, the Alabama

n

Supreme Court has recognized that [tlhe Jjurcrs cannoct in
every case determine the questicn of whether they were, cr

might have heen, imprcoperly influenced." Ex parte Laslevy, 505

So. 2d at 1264, The prejudicial impact of information about
a4 prior conviction would have been wvirtually impossible to
ignore. The <¢lear proof of actual prejudice reguires that
Taite receive a new trial.

Because we have determined that jurcr misconduct leading
to the jurors' consideration of extranecus evidence prejudiced
Taite, we need not discuss the other allegation of error she
ralses on appeal. For all the foregoing reasons, we reverse
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the trial court's denial of the motion for a new trial and
remand the case for proceedings c¢onsistent with this cpinion.
EEVERSED AND REMANDED.,
Kellum, J., concurs. Wise, P.J., and Windom, J., concur

in the result. Main, J., dissents, with opinion.

MATN, Judge, dissenting.

I respectfully dissent from the main opinion reversing
the trial court's order denying Towanda Taite's motion for a
new trial.

Initially, I believe that attacking a jury's verdict with
a4 juror's comment lmpermissibly leads to public investigaticn
of whet was 1intended to he private deliberation, tc¢ the
destruction of all frankness and freedom of discussion and
conference and that such attacks should be limited. As
Justice ¢'Conner obhservad, writing for the majority, in Tanner

v. United States, 483 U.S. 107 (1987} :

"There is little doubt that ©postverdict
investigation into juror misconduct woculd in scme
instances lead tc the invalidation of wverdicts
reached after irrespcensible or improper Jjuror
behavior. It is not at all clear, however, that the
Jury system could survive such efforts to perfect
it. Allegations of Jurcr misconduct, lncompetency,
or inattentiveness, raised for the first time
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after the verdict, seriocusly disrupt the finality of

the process. Moreover, full and frank discussion in

the Jury room, Jjurors' willingness to return an

unpopular verdict, and the community's Lrust in a

system that relies on the decisions of laypeople

would all be undermined by a barrage of postverdict
scrutiny of Jjurcr conduct.m”
4833 U.S. at 120-21 (citaticons omitted).

In the history of our Jjurisprudence, Jjurors have been
laypeople who bring their common sense, knowledge, experlence,
and education to the Jjudicizal system. Similarly, 1in this
case, the trial court 1instructed the jury as follows: "In
considering the evidence 1in this case and reaching your
verdict, you have the right to use your knowledge ¢f men and

affairs and common sense." (R. 196.) Likewise, the Alabama

Pattern Jury Instructions and caselaw guide that "'"jJuries

must use common sense, commen reason, and common oObservation
as well as a common knowledge of the usual acts of men and

women under given circumstances."'" Ashurst v. State, 462 So.

2d 999, 1006 (Ala. Crim. App. 1984), guoting German v. State,

429 So. 2d 1138, 1142 {(Ala. Crim. App. 1982), gquoting in turn

Thompson v. State, 21 Ala. App. 498, 499, 10% 350. 557, 557

(1926). Cf. Alabama Pattern Jury Instructions: Civil 1.07 {(2d

ed. 1983) ("You may take into consideration any matter which
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vou would Iin vour everyday affairs, 1n passing upon the
truthfulness ... of the testimony. Weligh the testimony in the
light of your common cbservation and experience ...."). See

alsc Harris v. State, 2 So. 3d 880, 914 (Ala. Crim. App. 2007)

(stating that a trial court has broad discretion in
formulating its instructions and finding no error where trial
court followed accepted pattern Jjury 1instruction). The
Jurcrs' mission 1s to apply the facts of the case as they
determine them to the law as given to them by the trial court
through the Jjury instructions. 1In their deliberations, each
Jurcr 1s encouraged by the trial court to engage in full and
frank discussion. In my opinion, allcwing a jurcr to apply
his or her community knowledge, everyday experience, and
education to this process is to be preserved and protected.
There 1s a distinction between the Injection into the
deliberative process of the Jjurors' community and perscnal
knowledge and Jjuror misconduct. I do nect find that the
Jurcr's comment in this case was shown tce be ilmpermissible.

Moreover, even if jurcr misconduct did exist, the misconduct

does not necessarily warrant a reversal.
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"Alabama law has long held that not every instance of
Jurcor misconduct warrants reversal. Because a determination

of which juror misconduct warrants a new trial is a highly

subjective one, each 1instance must be decided on a
case-by-case basis.” Xnight v. State, 710 So. 2d 511, 515-16
(Ala. Crim. App. 1997). Ordinarily, a jury’s verdict will not

be upset on the basis of a Juror's post-trial report of events
in the course of deliberaticns; however, the general rule 1is

subject to an exception for extraneous information that might

have iImproperly influenced the wverdict, "'when found to be
prejudicial."'"” Knight, 710 So. 2d at 516, quoting Reed v.

State, 547 So. 24 596, 587 (Ala. 1989), citing in turn Bell v.
State, 227 Ala. 254, 256, 149 So. 687, 689 (1933).

Rule 606(b), Ala.R.Evid., recognizes the important
"distinction, under Alabama law, between 'extraneous facts,'
the consideration of which by & Jjury or Jjurors may be
sufficient to impeach & verdict, and the 'debates and
discussions of the Jjury,' which are prctected from inguiry."

Sharrief v. Gerlach, 798 Sc. 24 646, 652 (Ala. 2001).

Rule 606(b), Ala.R.Evid., provides, in pertinent pgart:

"Upen an inguiry into the validity of a verdict or
indictment, a juror may not testify in impeachment
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of the wverdict or indictment as to any matter or
statement occurring during the course of the jury's
deliberations or to the effect of anvthing upon that
or any ¢ther juror's mind or emctions as influencing
the juror to assent to or dissent from the verdict
or Iindictment or concerning the Jjuror's mental
processes 1n connection therewith, except that a
Jurcer may testify on the question whether extranecus
prejudicial information was 1improperly brought to
the Jury's attention c¢r whether any outside
influence was improperly brought to bear upon any
jurcr. Nor may a jurcr's affidavit or evidence of
any statement by the Jjuror concerning a matter abcut
which the juror would be precluded from testifying
be received for these purposes."”

This rule is substantially similar to Rule 606(b), Fed.R.Evid.

In Bethea v. Springhill Memorial Hospital, 833 So. 2d 1

(Ala. 2002), the Alabama Supreme Court held:

"[I]ln order for information to come within the
extraneous—-informaticn exception to Rule 606 (b), the
infeormation must come to the Jurcrs from some
external authority or through some process outside
the scope of the trial, either (1) during the trial
or the jury's deliberations or (2) kefore the trial
but for the purpose of influencing the particular

trial."
833 So. 2d at 8. The Court further noted that such
informaticn is tLypically limited "'"tCo the visitation of a

crime scene by a juror, the introductlion of the definition of
legal terms in the jury room, and the reading of concepts from

general reference books."'" Bethea, 833 Sc. 2d at 7, guoting
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Lance, Inc. v. Ramanavskas, 721 So. 2d 1z04, 1214 (Ala.

1999) .-

Upon a2 showing that complained-of material comes within
the extranecus-information excepticn, a party must show
prejudice resulting from the Jjuror misconduct.

"[JJuror misconduct involving the introduction of
extraneous materials warrants a new trial when one
of two requirements 1s met: 1) the jury verdict 1is
shown t¢e have Dbeen actually prejudiced by the
extrancous material; or 2) the extraneous material
is of such a nature as Lo constitute prejudice as a
matter of law."

Ex parte Apicella, 809% Sc. 2d 865, 870 (Ala. 2001) (citing

Knight v. State, 710 So. 2d at 517) (verdict upheld where

Jjurcr had discussion abcout law of complicity with an attorney
he knew, but did not reveal the conversation to other jurors).

"As a general rule, '[wlhere extraneous material
[is] introduced into the Jjury's deliberations,

actual prejudice [must] be shown Lo work a reversal
of the verdict.' Nichols v. Seaboard Coastline Ry.,
341 So. 2d &71, &72 (Ala. 1976). However, 1in some
cases, 'the character and nature of the extraneous
material ... constitutes prejudice as a matter of
law and no¢ showing that the Jjury was 1n fact
influenced thereby 1in arriving at their verdict 1is

necessary.' Id. (prejudice presumed as a matter of
law from Jjury's consulting encvclopedia and
dicticnary definiticns of 'negligence, '
'contributory negligence,' 'subseguent negligence, '

"

and 'subsequent ceontributory negligence').

‘T recognize that this list is not all-inclusive.
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Minshew v. State, 5%4 S5o. 2d 702, 716 (Ala. Crim. App. 1991).

See also Ex parte Arthur, 835 So. 2d 981, 983 (Ala. 2002)

("Extraneous facts introduced in Jjury deliberations can result
in actual prejudice or in prejudice as a matter of law, also
called presumed prejudice.™).

It is well settled that a ruling on a moticn for a new
trial rests within the sound discretion of the trial court.

E.g., Bethea, supra. "'The ruling of the trial judge denying

the moticn for new trial will not be disturbed in the absence
of a showing of abuse of discretion, and this Court will
indulge every presumption in favor of the correctness of his

ruling. '™ Revnolds v. City of Birmingham, 723 So. 2d 822, 824

(Ala. Crim. App. 1988), gucting Hall v. State, 3248 So. 2d 870,

875 (Ala. Crim. App. 1977). "At z hearing on a motion for a
new trial, the defendant has the burden of proving the
allegations of his motion to the satisfacticn of the trial

court." Miles v. State, 624 So. 24 700, 703 (Ala. Crim. App.

18¢3) (citing Anderson v. State, 46 Ala. App. 546, 547, 245

So. 2d 822, 833 (1971), and Jones v. State, 21 Ala. App. 504,

507, 19 So. 2d 81, 84 (1944)). We will not reverse the trial

court's finding of "nc¢ prejudice™ 1f the trial court properly
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investigates the alleged misconduct and its finding is in

accord with competent evidence. Baker v. State, 574 So0. 2d

1018, 1018 (Ala. Crim. App. 1990). Sece Reed v. State, 547 So.

2d at 597. "Once the trial court investigates the misconduct
and finds, kased on competent evidence, the alleged prejudice
to be lacking, this Court will not reverse." Reed, 547 So. 2d

at 597 (citing Bascom v. State, 244 So. 2d 218, 222 (Ala.

Crim. App. 1877). See LDawson v. State, 710 So. 24 472, 475

(Ala. 1997); Knight, 710 So. 2d at 517. Thus, a defendant
seeking a new trial on the basis ¢of Jjurcr misconduct has the
burden of proving that a Jjuror or jurors did in fact commit
the alleged misconduct and that the defendant was prejudiced
by that misconduct.

Limited to the facts of this case, I believe 1t cannot be
held that the trial court abused its discretion in denying the
motion for a new trial. In this case, the overwhelming
majority of the jurors who testified or submitted affidavits
indicated that the comment from a fellow Jjuror during
deliberations that Taite had a prior conviction did not impact
their vote in any way. As for the three jurors relied upon by

the main opinicn to reverse the trial court's order, only
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Juror S.A. indicated at the hearing that the comment had an
impact on her verdict; however, in her affidavit, S.A. stated
that the foreman had indicated that they had to return
identical wverdicts for both defendants, 1.e., that it could
not convict one and acguit the other. Thus, I believe that
the trial court properly exercised its discretion to resclve
credibility cholices and found that these jurcrs' verdict was
impacted by factors other than the comment, and thus that
there was no prejudice. I do not believe that the reccrd
before this Court or the arguments advanced by Taite support
the conclusion that the trial court abused 1ts considerable
discretion 1n resolving those choices adversely to the
appellant. There is simply not sufficient evidence to support
the conclusion in the main opinion that there was prejudice on
the part of the jurors in reaching their verdict. Therefore,
I do not think the trial cocurt committed error by denying the
motion for a new trial. I would affirm. Therefore, I must

dissent.
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