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2 0 0 6 w i t h t h e f t o f p r o p e r t y i n t h e f i r s t d e g r e e , a v i o l a t i o n 

o f § 13A-8-3, A l a . Code 1975, and w i t h a v i o l a t i o n o f t h e 

S t a t e e t h i c s l a w s -- u s i n g h e r o f f i c i a l p o s i t i o n o r o f f i c e f o r 

p e r s o n a l g a i n , a v i o l a t i o n o f § 3 6 - 2 5 - 5 , A l a . Code 1975. 

I d e n t i c a l c h a r g e s were f i l e d a g a i n s t S y l v i a R o s s i n c a s e no. 

CC-07-2007. F o l l o w i n g a c o n s o l i d a t e d j u r y t r i a l R o s s and 

T a i t e were c o n v i c t e d o f m i s a p p l i c a t i o n o f p r o p e r t y and o f t h e 

e t h i c s - l a w s v i o l a t i o n . 1 The t r i a l c o u r t i m p o s e d on T a i t e a 1-

y e a r j a i l s e n t e n c e f o r t h e m i s a p p l i c a t i o n - o f - p r o p e r t y 

c o n v i c t i o n and a 1 0 - y e a r s e n t e n c e f o r t h e e t h i c s - l a w s 

c o n v i c t i o n . The t r i a l c o u r t s u s p e n d e d t h e s e n t e n c e s and 

o r d e r e d T a i t e t o s e r v e two y e a r s ' i m p r i s o n m e n t f o l l o w e d by 

f i v e y e a r s o f s u p e r v i s e d p r o b a t i o n . The t r i a l c o u r t f u r t h e r 

i m p o s e d an a s s e s s m e n t o f $ 1 0,000 and an a s s e s s m e n t t o be p a i d 

t o t h e C r i m e V i c t i m s C o m p e n s a t i o n C o m m i s s i o n . We r e v e r s e and 

remand f o r f u r t h e r p r o c e e d i n g s . 

F a c t s 

The e v i d e n c e p r e s e n t e d a t t r i a l t e n d e d t o show t h a t a 

r o u t i n e a u d i t o f t h e W i l c o x C o u n t y W a t e r / W a s t e D e p a r t m e n t 

1 R o s s has f i l e d a s e p a r a t e a p p e a l f r o m h e r c o n v i c t i o n s and 
s e n t e n c e s . A p p e a l no. CR-07-2244. As o f t h e t i m e o f t h e 
r e l e a s e o f t h i s o p i n i o n , R o s s ' s a p p e a l i s s t i l l p e n d i n g . 
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( " t h e Water D e p a r t m e n t " ) , where T a i t e and R o s s were e m p l o y e d 

as c l e r k s , r e v e a l e d t h a t t h e Water D e p a r t m e n t had r e c e i v e d 

more t h a n $11,000 i n r e c e i p t s t h a t c o u l d n o t be a c c o u n t e d f o r 

on t h e m o r n i n g o f t h e a u d i t . The a u d i t o r t e s t i f i e d t h a t R o s s 

and T a i t e were t h e o n l y two p e o p l e w i t h a c c e s s t o t h e Water 

D e p a r t m e n t ' s r e c e i p t s . D a i l y r e p o r t s f o r s i x days r e v e a l e d 

t h a t money had been r e c e i v e d a t t h e o f f i c e b u t had n o t been 

d e p o s i t e d a t t h e bank. T a i t e t o l d one o f t h e a u d i t o r s t h a t 

t h e r e c e i p t s were a t t h e bank, so T a i t e and two a u d i t o r s went 

t o t h e b a n k t o g e t h e r . T a i t e spoke t o a t e l l e r a t t h e b a n k and 

t h e n t o l d t h e a u d i t o r s t h a t t h e t e l l e r had n o t y e t p r o c e s s e d 

t h e d e p o s i t s . No d e p o s i t s were e v e r p r o d u c e d , and b a n k 

e m p l o y e e s s t a t e d t h a t t h e r e were no u n d e p o s i t e d f u n d s f r o m t h e 

Water D e p a r t m e n t a t t h e bank. The a u d i t o r s c o n t a c t e d t h e i r 

s u p e r v i s o r s and t h e W i l c o x C o u n t y C o m m i s s i o n . The W i l c o x 

C o u n t y S h e r i f f ' s D e p a r t m e n t was a l s o n o t i f i e d . 

D u r i n g t h e m o r n i n g o f t h e a u d i t , T a i t e t o o k a b a n k bag 

f r o m t h e Water D e p a r t m e n t t o a t e l l e r a t t h e b a n k where t h e 

Water D e p a r t m e n t ' s f u n d s were d e p o s i t e d ; t h e bag c o n t a i n e d no 

c h e c k s o r c u r r e n c y , o n l y d u p l i c a t e c o p i e s o f d e p o s i t s l i p s . 

T a i t e a s k e d t h e head t e l l e r t o stamp t h e c o p i e s o f t h e d e p o s i t 
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s l i p s as i f t h e money r e p r e s e n t e d by t h e s l i p s had been 

d e p o s i t e d . T a i t e a s s u r e d t h e t e l l e r t h a t she w o u l d b r i n g t h e 

money t o t h e ba n k l a t e r . The t e l l e r r e f u s e d t o c o m p l e t e t h e 

t r a n s a c t i o n , and she n o t i f i e d h e r s u p e r v i s o r and t h e b a n k ' s 

a u d i t o r . 

A f t e r t h e W i l c o x C o u n t y C o m m i s s i o n was n o t i f i e d t h a t 

money was m i s s i n g f r o m t h e Water D e p a r t m e n t , R o s s was 

i n t e r v i e w e d by a W i l c o x C o u n t y s h e r i f f ' s d e p u t y . R o s s t o l d 

t h e d e p u t y t h a t she and T a i t e had been u s i n g money f r o m t h e 

n i g h t l y d e p o s i t and t h a t t h e y had been r e p l a c i n g i t . The 

a u d i t o r s t h e n c o n d u c t e d a s e c o n d c o u n t o f t h e c a s h a t t h e 

Water D e p a r t m e n t ' s o f f i c e . T h i s c a s h c o u n t r e v e a l e d money i n 

an e n v e l o p e t h a t had n o t been c o u n t e d p r e v i o u s l y . When t h e 

a u d i t o r s a s k e d T a i t e where t h a t money had be e n , T a i t e s a i d 

t h a t t h e money had been a t t h e ba n k when t h e i n i t i a l c o u n t had 

been c o n d u c t e d . F i v e a d d i t i o n a l d e p o s i t s , c o m p r i s i n g more 

t h a n $9,000, were made a t t h e bank t h a t a f t e r n o o n . A l l t h e 

money t h a t had been m i s s i n g d u r i n g t h e a u d i t o r s ' i n i t i a l c o u n t 

o f t h e r e c e i p t s was a c c o u n t e d f o r by t h e end o f t h e day. 

A f t e r t h e t r i a l , T a i t e f i l e d a m o t i o n f o r a new t r i a l i n 

w h i c h she a l l e g e d , among o t h e r t h i n g s , one o f t h e j u r o r s , 
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F.G., had p r e s e n t e d e x t r i n s i c e v i d e n c e t o h e r f e l l o w j u r o r s 

d u r i n g j u r y d e l i b e r a t i o n s . S p e c i f i c a l l y , T a i t e a l l e g e d t h a t 

F.G. had s t a t e d d u r i n g d e l i b e r a t i o n s t h a t T a i t e had a p r i o r 

c o n v i c t i o n and had been i m p r i s o n e d . A f f i d a v i t s f r o m t h r e e 

j u r o r s were f i l e d a l o n g w i t h t h e m o t i o n f o r a new t r i a l . 

J u r o r M.B. s t a t e d i n h e r a f f i d a v i t , i n r e l e v a n t p a r t : 

" I was a j u r o r i n t h e above r e f e r e n c e d c a s e s 
i n v o l v i n g S y l v i a R oss and Towanda T a i t e . 

"When we were i n t h e j u r y room, someone i n t h e 
j u r y room s a i d t h a t Towanda T a i t e had a l r e a d y been 
i n p r i s o n one t i m e . I can n o t s a y f o r s u r e w h i c h 
j u r o r s a i d t h i s . I do b e l i e v e t h a t t h i s h ad an 
e f f e c t on t h e j u r o r s [ ' ] v o t e o f g u i l t y . My f i r s t 
v o t e was n o t g u i l t y . [ J u r y f o r e m a n M.M.] t o l d a l l 
t h e j u r o r s t h a t we were g o i n g t o v o t e g u i l t y on t h e 
s e c o n d and t h i r d c h a r g e s a g a i n s t e a c h d e f e n d a n t . He 
s a i d t h a t e v e r y o n e had t o v o t e g u i l t y as t h e f i r s t 
v o t e was s e v e n g u i l t y and f i v e n o t g u i l t y . [M.M.] 
t o l d us t h e c h a r g e s we were v o t i n g g u i l t y f o r were 
l e s s e r c h a r g e s . I t h o u g h t t h a t b o t h g u i l t y c h a r g e s 
were f o r l e s s e r c h a r g e s . Someone s a i d t h a t we had 
t o f i n d b o t h d e f e n d a n t s g u i l t y . T h a t we c o u l d n o t 
f i n d one d e f e n d a n t g u i l t y and one d e f e n d a n t n o t 
g u i l t y . 

"When t h e j u d g e p o l l e d t h e j u r y a f t e r t h e 
v e r d i c t , I d i d n o t s a y t h a t t h i s was my v e r d i c t . 
The g u i l t y v e r d i c t s were n o t my v e r d i c t s . " 

(C. 61.) 

J u r o r S.A. s u b m i t t e d an a f f i d a v i t t h a t s t a t e d , i n 

r e l e v a n t p a r t : 
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" [ J u r o r F.G.] s a i d i n t h e j u r y room t h a t Towanda 
T a i t e had had a p r i o r f e l o n y . 

" [ J u r y f o r e m a n M.M.] s a i d t h a t we had t o f i n d 
b o t h d e f e n d a n t s t h e same. T h a t we c o u l d n ' t f i n d one 
g u i l t y and one n o t g u i l t y . 

" I d i d n o t b e l i e v e t h a t t h e s t a t e had enough 
e v i d e n c e o r p r o o f t h a t e i t h e r o f t h e d e f e n d a n t s were 
g u i l t y . My v o t e f r o m t h e b e g i n n i n g was n o t g u i l t y . " 

(C. 63.) 

F i n a l l y , J u r o r N.F. s u b m i t t e d an a f f i d a v i t and s t a t e d , i n 

r e l e v a n t p a r t : 

" I was a j u r o r i n t h e above r e f e r e n c e d c a s e s 
i n v o l v i n g S y l v i a Ross and Towanda T a i t e . 

"When we f i r s t t o o k a v o t e i n t h e j u r y room, t h e 
v o t e was s e v e n g u i l t y and f i v e n o t g u i l t y v o t e s . 
[ J u r y f o r e m a n M.M.] t o l d us t h a t t h e g u i l t y v o t e s 
o u t w e i g h e d t h e n o t g u i l t y and t h a t we had t o go 
a l o n g w i t h t h e g u i l t y . I had n e v e r been on a j u r y 
b e f o r e and I t h o u g h t i t was what I had t o do. My 
v o t e was n o t g u i l t y . I d i d n o t v o l u n t a r i l y v o t e 
g u i l t y . I d i d n o t v o t e g u i l t y a t a l l . 

"One o f t h e j u r o r s , [ F . G . ] , t o l d us t h a t i f we 
d i d n ' t c o n v i c t , t h a t t h e y w o u l d b o t h g e t t h e i r j o b s 
b a c k . She a l s o t o l d us t h a t Towanda T a i t e had been 
t o p r i s o n one t i m e and t h a t she n eeded t o go b a c k . 

" [ J u r y f o r e m a n M.M.] t o l d us t h a t we had t o f i n d 
b o t h d e f e n d a n t s t h e same. T h a t i f one was g u i l t y , 
t h e n b o t h were g u i l t y . 

" I d i d n o t b e l i e v e t h a t t h e s t a t e had enough 
e v i d e n c e o r p r o o f t h a t e i t h e r o f t h e d e f e n d a n t s were 
g u i l t y . " 
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(C. 65.) 

The t r i a l c o u r t h e l d a h e a r i n g on t h e m o t i o n . Ten o f 12 

j u r o r s t e s t i f i e d a t t h e h e a r i n g p u r s u a n t t o s u b p o e n a s , 

i n c l u d i n g t h e 3 j u r o r s who had s u b m i t t e d a f f i d a v i t s a b o u t t h e 

comments a n o t h e r j u r o r had made d u r i n g d e l i b e r a t i o n s . The 

t r i a l c o u r t c o n d u c t e d t h e q u e s t i o n i n g , and a s k e d e a c h o f t h e 

j u r o r s w h e t h e r he o r she r e c a l l e d any j u r o r m a k i n g a s t a t e m e n t 

d u r i n g d e l i b e r a t i o n s a b o u t one o f t h e d e f e n d a n t s ' h a v i n g a 

p r i o r c o n v i c t i o n . E i g h t o f t h e j u r o r s t e s t i f i e d t h a t t h e y 

remembered s u c h a s t a t e m e n t b e i n g made. The j u r y f o r e m a n , 

M.M., t e s t i f i e d t h a t t h e s t a t e m e n t was made a f t e r t h e j u r y had 

d e t e r m i n e d t h a t R o s s and T a i t e were g u i l t y . He s a i d t h a t when 

one o f t h e j u r o r s s a i d t h a t she h a t e d t o see t h e d e f e n d a n t s be 

p u t i n j a i l , a n o t h e r j u r o r s t a t e d t h a t " i t s h o u l d n ' t m a t t e r t o 

Towanda T a i t e b e c a u s e s h e ' s a l r e a d y been i n j a i l . " (R. 205.) 

J u r o r S.A., who had g i v e n an a f f i d a v i t a b o u t t h e m a t t e r , 

t e s t i f i e d t h a t a f e l l o w j u r o r had s t a t e d t h a t T a i t e had 

p r e v i o u s l y been c o n v i c t e d o f a f e l o n y . S.A. s t a t e d t h a t 

s t a t e m e n t was made n e a r t h e t i m e t h e j u r y v o t e d , and she 

t e s t i f i e d t h a t t h e i n f o r m a t i o n a f f e c t e d h e r v o t e . 

S p e c i f i c a l l y , S.A. t e s t i f i e d , " B e f o r e t h a t was m e n t i o n e d , I 
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was p l a n n i n g on v o t i n g -- a t t h e t i m e -- I r e c k o n I can s a y 

t h a t -- n o t g u i l t y . T h a t was t h e v o t e I had i n my mind t o 

do." (R. 208-09.) J u r o r P.O. t e s t i f i e d t h a t d u r i n g t h e 

m i d d l e o f d e l i b e r a t i o n s a j u r o r s t a t e d t h a t T a i t e had "done 

t i m e . " (R. 210.) P.O. t e s t i f i e d t h a t t h e s t a t e m e n t d i d n o t 

a f f e c t h e r v e r d i c t . J u r o r M.B., who had a l s o p r o v i d e d an 

a f f i d a v i t a f t e r t h e t r i a l , t e s t i f i e d t h a t a j u r o r had s t a t e d 

t h a t T a i t e had p r e v i o u s l y had been t o p r i s o n . When t h e t r i a l 

c o u r t a s k e d M.B. how t h e comment had a f f e c t e d h e r , M.B. 

a n s w e r e d , " W e l l , a t one t i m e , i t a f f e c t e d me b u t t h e n a g a i n , 

when I t h o u g h t a b o u t i t , i t r e a l l y d i d n ' t b o t h e r me b e c a u s e I 

had a l r e a d y d e c i d e d what I was g o i n g t o v o t e . " (R. 212.) 

J u r o r S.C. t e s t i f i e d t h a t she c o u l d n o t r e c a l l any m e n t i o n 

d u r i n g d e l i b e r a t i o n s o f a p r i o r c o n v i c t i o n o r s e n t e n c e f o r 

e i t h e r d e f e n d a n t . J u r o r N.F. t e s t i f i e d t h a t , b e f o r e a v e r d i c t 

had been r e a c h e d , J u r o r F.G. had s t a t e d t h a t T a i t e had been t o 

p r i s o n and t h a t she needed t o go b a c k . N.F. f u r t h e r 

t e s t i f i e d : 

"We were g e t t i n g r e a d y t o r e a c h t h e v e r d i c t and 
we w a n t e d t o do -- [ J u r o r R.M.] a s k e d c o u l d we do 
S y l v i a R o s s [ ' s ] c a s e f i r s t b e c a u s e we d i d n ' t have no 
e v i d e n c e on Towanda T a i t e . And t h a t ' s when [ F . G . ] 
s a i d how c o u l d we do h e r c a s e f i r s t when b o t h them 
d i d t h e c r i m e t o g e t h e r . And she s a i d we l e t them 
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g e t o f f , t h e y g o i n g t o g e t t h e y j o b b a c k . Then she 
s a i d she a l r e a d y been i n p r i s o n and she needs t o go 
b a c k . " 

(R. 215.) 

When t h e t r i a l c o u r t a s k e d N.F. w h e t h e r t h e s t a t e m e n t 

a f f e c t e d h e r v o t e , N.F. r e p l i e d , " R e a l l y my v e r d i c t was n o t 

g u i l t y b e c a u s e I r e a l l y t h i n k t h e S t a t e d i d n ' t have enough 

e v i d e n c e no way t o c o n v i c t h e r . " (R. 215.) The c o u r t a s k e d 

N.F., " Y e t you t o l d me when I a s k e d y o u t h a t , t h a t was y o u r 

v e r d i c t ? " N.F. r e p l i e d , "Yeah. T h i s [ w a s ] my f i r s t t i m e 

b e i n g on a j u r y so I d i d n ' t t h i n k t h a t , y o u k n o w , I d i d n ' t 

know a n y t h i n g . " (R. 215.) The t r i a l c o u r t t h e n a s k e d N.F. 

w h e t h e r t h e j u r y had b e l i e v e d t h a t t h e S t a t e had p r e s e n t e d a 

s t r o n g e r c a s e a g a i n s t Ross t h a n i t had p r e s e n t e d a g a i n s t 

T a i t e , and N.F. r e p l i e d , "No, n o t r e a l l y . F i r s t , we -- see 

S y l v i a Ross w r o t e t h e s t a t e m e n t t h a t s a i d t h a t h e r and Towanda 

d i d t a k e t h e money f r o m t h e n i g h t d e p o s i t . B u t we d i d n ' t see 

no h a n d w r i t i n g t h a t Towanda d i d a n y t h i n g . " (R. 216.) 

J u r o r F.G. d e n i e d s t a t i n g d u r i n g d e l i b e r a t i o n s t h a t one 

o f t h e d e f e n d a n t s had p r e v i o u s l y been c o n v i c t e d o r had been 

i n c a r c e r a t e d . F.G. s a i d t h a t she h e a r d someone e l s e make t h a t 

s t a t e m e n t a b o u t T a i t e , however. F.G. t e s t i f i e d t h a t she c o u l d 
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n o t r e c a l l t h e p o i n t d u r i n g d e l i b e r a t i o n s when t h e s t a t e m e n t 

was made, and she s a i d t h e s t a t e m e n t d i d n o t a f f e c t h e r v o t e . 

When t h e t r i a l c o u r t a s k e d J u r o r B.H. w h e t h e r she r e c a l l e d a 

s t a t e m e n t b e i n g made d u r i n g d e l i b e r a t i o n s a b o u t one o f t h e 

d e f e n d a n t s h a v i n g a p r e v i o u s c o n v i c t i o n o r h a v i n g been 

i n c a r c e r a t e d , B.H. t e s t i f i e d t h a t she was n o t s u r e . J u r o r 

R.M. r e c a l l e d h e a r i n g a s t a t e m e n t f r o m a n o t h e r j u r o r 

i n d i c a t i n g t h a t T a i t e had been i m p r i s o n e d o r had a p r i o r 

c o n v i c t i o n . R.M. t e s t i f i e d t h a t h e a r i n g t h e s t a t e m e n t d i d n o t 

a f f e c t h e r v o t e . F i n a l l y , J u r o r E.S. t e s t i f i e d t h a t n e a r t h e 

end o f d e l i b e r a t i o n s , she h e a r d someone s t a t e t h a t T a i t e had 

p r e v i o u s l y " s e r v e d t i m e . " (R. 221) E.S. t e s t i f i e d t h a t t h e 

s t a t e m e n t d i d n o t a f f e c t h e r v o t e . 

The t r i a l c o u r t e n t e r e d a w r i t t e n o r d e r d e n y i n g t h e 

m o t i o n f o r a new t r i a l . The t r i a l c o u r t s t a t e d , i n r e l e v a n t 

p a r t : 

"The o n l y i s s u e i n t o w h i c h t h e C o u r t may i n q u i r e 
i s w h e t h e r t h e r e was any o u t s i d e i n f l u e n c e o r 
e x t r a n e o u s i n f o r m a t i o n ... b r o u g h t i n t o t h e 
d e l i b e r a t i o n s . The C o u r t a l l o w e d t h i s i n q u i r y and 
10 o f t h e j u r o r s t e s t i f i e d a b o u t t h i s m a t t e r . The 
C o u r t f i n d s as a f a c t t h a t a s t a t e m e n t r e g a r d i n g 
T a i t e ' s p r i o r c r i m i n a l c o n v i c t i o n was made b y one o f 
t h e j u r o r s d u r i n g t h e d e l i b e r a t i o n s . E v e r y j u r o r 
who was q u e s t i o n e d , e x c e p t 2 , t e s t i f i e d t h a t i t was 
m e n t i o n e d . The o t h e r 2 d i d n o t t e s t i f y t h a t i t was 
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n o t m e n t i o n e d , b u t t h a t t h e y c o u l d n o t r e c a l l . 
E v e r y j u r o r e x c e p t t h e 3 who gave a f f i d a v i t s s a i d i t 
had no e f f e c t on t h e v e r d i c t . Those 3 s a i d t h a t i t 
d i d a f f e c t t h e m , b u t t h e s e a r e a l s o t h e same 3 who, 
i n t h e i r a f f i d a v i t s , t e s t i f i e d t h a t t h e y e i t h e r d i d 
n o t v o t e g u i l t y o r o n l y v o t e d g u i l t y b e c a u s e t h e 
fo r e m a n t o l d them t h a t t h e y had t o . W h i l e t h e C o u r t 
has f o u n d t h a t t h e r e was e x t r a n e o u s i n f o r m a t i o n 
b r o u g h t i n by t h e m e n t i o n o f T a i t e ' s p r i o r c r i m i n a l 
r e c o r d , t h e C o u r t does n o t b e l i e v e t h a t e i t h e r t h e 
j u r y o r i t s v e r d i c t was t h e r e s u l t o f t h i s 
i n f o r m a t i o n . W h i l e p r e j u d i c e i s p r e s u m e d , t h e C o u r t 
f i n d s t h a t t h i s p r e s u m p t i o n i s overcome by t h e 
t o t a l i t y o f t h e e v i d e n c e . I t a p p e a r s t h a t t h e 
i n f o r m a t i o n was a p a s s i n g r e m a r k made t h a t d i d n o t 
a f f e c t t h e v e r d i c t . The j u r o r s t h e m s e l v e s s t a t e d 
t h a t e i t h e r i t d i d n o t a f f e c t them o r t h e y i n i t i a l l y 
gave a d i f f e r e n t r e a s o n f o r a t t a c k i n g t h e v e r d i c t . 
As p r e v i o u s l y s t a t e d , t h e e v i d e n c e c l e a r l y 
e s t a b l i s h e d t h e D e f e n d a n t ' s g u i l t . " 

(C. 81-82.) 

A n a l y s i s 

On a p p e a l , T a i t e r a i s e s two i s s u e s . F i r s t , she a r g u e s 

t h a t t h e t r i a l c o u r t e r r e d when i t d e n i e d t h e m o t i o n f o r a new 

t r i a l b a s e d on a l l e g e d j u r o r m i s c o n d u c t t h a t o c c u r r e d when 

J u r o r F.G. f a i l e d t o r e v e a l d u r i n g v o i r d i r e e x a m i n a t i o n t h a t 

she knew t h a t T a i t e had a p r i o r c o n v i c t i o n , and t h a t t h i s 

o m i s s i o n p r e v e n t e d h e r f r o m r e c e i v i n g a f a i r and i m p a r t i a l 

j u r y . S e c o n d , T a i t e a r g u e s t h a t j u r o r m i s c o n d u c t o c c u r r e d 

when F.G. t o l d t h e o t h e r j u r o r s d u r i n g d e l i b e r a t i o n s t h a t 

T a i t e had p r e v i o u s l y been c o n v i c t e d o f a c r i m e o r t h a t she had 
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s e r v e d a t e r m o f i m p r i s o n m e n t ; she f u r t h e r a r g u e s t h a t t h i s 

e x t r a n e o u s i n f o r m a t i o n r e s u l t e d i n p r e j u d i c e and r e q u i r e s t h a t 

h e r c o n v i c t i o n s be r e v e r s e d . 

A t r i a l c o u r t ' s r u l i n g on a m o t i o n f o r a new t r i a l w i l l 

n o t be r e v e r s e d on a p p e a l u n l e s s t h e t r i a l c o u r t a b u s e d i t s 

d i s c r e t i o n when i t e n t e r e d t h e r u l i n g . E.g., A p i c e l l a v. 

S t a t e , 809 So. 2d 841, 847 ( A l a . C r i m . App. 2 0 0 0 ) , a f f ' d , 809 

So. 2d 865 ( A l a . 2 0 0 1 ) ; Woodson v. S t a t e , 794 So. 2d 1226, 

1230 ( A l a . C r i m . App. 2 0 0 0 ) . 

E x t r a n e o u s e v i d e n c e 

R u l e 6 0 6 ( b ) , A l a . R. E v i d . , p r o v i d e s , i n p e r t i n e n t p a r t : 

" [ A ] j u r o r may n o t t e s t i f y i n impeachment o f t h e 
v e r d i c t ... as t o any m a t t e r o r s t a t e m e n t o c c u r r i n g 
d u r i n g t h e c o u r s e o f t h e j u r y ' s d e l i b e r a t i o n s o r t o 
t h e e f f e c t o f a n y t h i n g upon t h a t o r any o t h e r 
j u r o r ' s m i n d o r e m o t i o n s as i n f l u e n c i n g t h e j u r o r t o 
a s s e n t t o o r d i s s e n t f r o m t h e v e r d i c t o r i n d i c t m e n t 
o r c o n c e r n i n g t h e j u r o r ' s m e n t a l p r o c e s s e s i n 
c o n n e c t i o n t h e r e w i t h , e x c e p t t h a t a j u r o r may  
t e s t i f y on t h e q u e s t i o n w h e t h e r e x t r a n e o u s  
p r e j u d i c i a l i n f o r m a t i o n was i m p r o p e r l y b r o u g h t t o  
t h e j u r y ' s a t t e n t i o n o r w h e t h e r any o u t s i d e 
i n f l u e n c e was i m p r o p e r l y b r o u g h t t o b e a r upon any 
j u r o r . " 

( E m phasis added.) 

The t r i a l c o u r t s t a t e d i n i t s o r d e r d e n y i n g t h e m o t i o n 

f o r a new t r i a l t h a t t h e m e n t i o n by a j u r o r o f T a i t e ' s p r i o r 
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c o n v i c t i o n c o n s t i t u t e d e x t r a n e o u s e v i d e n c e b u t t h a t t h e 

v e r d i c t s were n o t a f f e c t e d by t h e j u r o r s ' e x p o s u r e t o t h a t 

e v i d e n c e . We a g r e e w i t h t h e t r i a l c o u r t t h a t t h e j u r o r ' s 

s t a t e m e n t d u r i n g d e l i b e r a t i o n s r e g a r d i n g T a i t e ' s p r i o r 

c o n v i c t i o n o r i n c a r c e r a t i o n c o n s t i t u t e d j u r o r m i s c o n d u c t . 

We n o t e , i n i t i a l l y , t h a t t h e t r i a l c o u r t ' s i n q u i r y i n t o 

w h e t h e r e x t r a n e o u s p r e j u d i c i a l i n f o r m a t i o n was i m p r o p e r l y 

i n t r o d u c e d i n t o t h e d e l i b e r a t i v e p r o c e s s was e n t i r e l y 

c o n s i s t e n t w i t h R u l e 6 0 6 ( b ) , A l a . R. C r i m . P. "We a r e n o t 

f a c e d w i t h t h e g e n e r a l r u l e w h i c h f o r b i d s j u r o r s f r o m 

i m p e a c h i n g t h e i r own v e r d i c t . T h i s w e l l e n t r e n c h e d r u l e 

r e l a t e s t o i n t r i n s i c i n f l u e n c e and i s b a s e d on t h e sound 

p u b l i c p o l i c y o f j u d i c i a l a d m i n i s t r a t i o n w h i c h z e a l o u s l y 

g u a r d s t h e s a n c t i t y o f t h e j u r y room." N i c h o l s v. S e a b o a r d  

C o a s t l i n e Ry., 341 So. 2d 671, 673 ( A l a . 1 9 7 6 ) . T a i t e 

p r o d u c e d a l l e g a t i o n s and t e s t i m o n y by way o f a f f i d a v i t s t h a t 

a j u r o r had d i s c l o s e d d u r i n g d e l i b e r a t i o n s t h a t T a i t e 

p r e v i o u s l y had been i m p r i s o n e d ; t h a t i n f o r m a t i o n was n o t 

g a i n e d d u r i n g t h e t r i a l p r o c e s s . The S t a t e d i d n o t a r g u e i n 

t h e t r i a l c o u r t t h a t t h e j u r o r ' s s t a t e m e n t a b o u t T a i t e ' s p r i o r 

c o n v i c t i o n o r i m p r i s o n m e n t d i d n o t c o n s t i t u t e e x t r a n e o u s 
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e v i d e n c e ; t h e S t a t e d i d n o t a r g u e i n t h e t r i a l c o u r t t h a t t h e 

j u r o r s ' a f f i d a v i t s s h o u l d be s t r i c k e n ; and t h e S t a t e d i d n o t 

a r g u e i n t h e t r i a l c o u r t t h a t t h e j u r o r s s h o u l d n o t be 

q u e s t i o n e d a b o u t w h e t h e r t h e y h e a r d a j u r o r make t h e s t a t e m e n t 

a b o u t T a i t e ' s p r i o r c o n v i c t i o n and a b o u t t h e e f f e c t t h a t 

s t a t e m e n t had on t h e i r v e r d i c t s . To t h e c o n t r a r y , t h e S t a t e 

a r g u e d t o t h e t r i a l c o u r t a t t h e h e a r i n g on t h e m o t i o n f o r a 

new t r i a l t h a t t h e h e a r i n g s h o u l d be c o n t i n u e d so t h a t i t a l s o 

had t h e o p p o r t u n i t y t o q u e s t i o n t h e j u r o r s a b o u t t h e 

a l l e g a t i o n . The S t a t e c i t e d R e y n o l d s v. C i t y o f B i r m i n g h a m , 

723 So. 2d 822 ( A l a . C r i m . App. 1 9 9 8 ) , i n s u p p o r t o f i t s 

r e q u e s t f o r t i m e t o i n t e r v i e w t h e j u r o r s . I n R e y n o l d s , t h e 

d e f e n d a n t had f i l e d a m o t i o n f o r a new t r i a l b a s e d on 

a f f i d a v i t s f r o m j u r o r s who t e s t i f i e d t h a t , b e f o r e t h e j u r y 

began i t s d e l i b e r a t i o n s , a n o t h e r j u r o r i n t h e c a s e who had 

v i s i t e d a s c e n e r e l e v a n t t o t h e c a s e , had t o l d o t h e r j u r o r s 

a b o u t h e r o b s e r v a t i o n s and h e r o p i n i o n i n t h e c a s e b a s e d on 

t h o s e o b s e r v a t i o n s . The C i t y ' s a t t o r n e y s t h e n o b t a i n e d 

a f f i d a v i t s f r o m s e v e r a l j u r o r s t o d i s p u t e R e y n o l d s ' s 

a l l e g a t i o n s o f j u r o r m i s c o n d u c t . I n t h i s c a s e , t h e S t a t e a l s o 
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w a n t e d t o q u e s t i o n t h e j u r o r s a b o u t t h e e x t r a n e o u s e v i d e n c e 

and i t s e f f e c t , i f any, on t h e i r v e r d i c t s . 

The t r i a l c o u r t f o u n d as a f a c t , and t h e S t a t e d i d n o t 

d i s p u t e i n t h e t r i a l c o u r t , t h a t t h e s t a t e m e n t a b o u t T a i t e ' s 

i n c a r c e r a t i o n was e x t r a n e o u s e v i d e n c e . 

I n C l a r k e - M o b i l e C o u n t i e s Gas D i s t r i c t v. R e e v e s , 628 So. 

2d 368 ( A l a . 1 9 9 3 ) ( p l u r a l i t y o p i n i o n ) , a c a s e i n v o l v i n g 

a l l e g a t i o n s t h a t C l a r k e - M o b i l e C o u n t i e s Gas D i s t r i c t had 

b u r i e d a gas l i n e on p r i v a t e p r o p e r t y w i t h o u t t h e owner's 

p e r m i s s i o n , one j u r o r t o l d t h e o t h e r members o f t h e j u r y t h a t 

" ' C l a r k e - M o b i l e C o u n t i e s Gas D i s t r i c t had gone a c r o s s h e r 

s o n ' s l a n d and messed i t up and d i d n o t a s k p e r m i s s i o n . ' " 628 

So. 2d a t 370. A p l u r a l i t y o f t h e Supreme C o u r t s t a t e d : 

"Commonly, s t a t e m e n t s f a l l i n g w i t h i n t h e ' e x t r a n e o u s 
f a c t s ' e x c e p t i o n -- s t a t e m e n t s t h a t i n f l u e n c e t h e 
d e l i b e r a t i o n s and t h e v e r d i c t b u t do n o t c o n c e r n t h e 
' d e b a t e s and d i s c u s s i o n s o f t h e c a s e ' d u r i n g 
d e l i b e r a t i o n s -- 'are made t o t h e j u r y by someone 
n o t on t h e j u r y . ' I d . T h i s i s , however, n o t a l w a y s 
t h e c a s e . See, e.g., H a l l m a r k v. A l l i s o n , 451 So. 
2d 270 ( A l a . 1 9 8 4 ) . H e r e , a l t h o u g h t h e s t a t e m e n t i n  
q u e s t i o n came f r o m a j u r o r , i t n o n e t h e l e s s f i t s  
w i t h i n t h e ' e x t r a n e o u s f a c t s ' e x c e p t i o n . The j u r o r 
s t a t e d , i n t e r a l i a , t h a t a f t e r t h e j u r y had r e t i r e d 
t o d e l i b e r a t e , t h e s e c o n d j u r o r ' a d v i s e d me and t h e 
o t h e r j u r o r s t h a t C l a r k e - M o b i l e C o u n t i e s Gas 
D i s t r i c t had gone a c r o s s h e r s o n ' s l a n d and messed 
i t up and d i d n o t a s k p e r m i s s i o n . T h i s s t a t e m e n t 
... was t a k e n i n t o a c c o u n t by me and i n f l u e n c e d my 
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d e c i s i o n i n t h e c a s e . ' R. 91. T h i s t e s t i m o n y 
c l e a r l y r e l a t e s t o an e x t r a n e o u s m a t t e r t h a t 
i n f l u e n c e d t h e d e l i b e r a t i o n s and t h e v e r d i c t i n t h i s 
c a s e . " 

628 So. 2d a t 370 ( e m p h a s i s a d d e d ) . 

The i n f o r m a t i o n i n t r o d u c e d t o t h e j u r y h e r e was n o t b a s e d 

on t h e j u r o r ' s p e r s o n a l e x p e r i e n c e s as p a r t o f t h e d e b a t e and 

d i s c u s s i o n d u r i n g d e l i b e r a t i o n s . R a t h e r , t h e i n f o r m a t i o n 

o r i g i n a t e d o u t s i d e t h e s c o p e o f t h e t r i a l and i t was -- as t h e 

S t a t e i m p l i c i t l y c o n c e d e d a t t r i a l and as t h e t r i a l c o u r t 

c o r r e c t l y d e t e r m i n e d -- e x t r a n e o u s i n f o r m a t i o n w i t h i n t h e 

s c o p e o f t h e e x c e p t i o n p r o v i d e d f o r i n R u l e 6 0 6 ( b ) . 2  

P r e j u d i c e 

A l t h o u g h we a g r e e w i t h t h e t r i a l c o u r t ' s d e t e r m i n a t i o n 

t h a t e x t r a n e o u s e v i d e n c e was i n t r o d u c e d t o t h e j u r y d u r i n g 

i t s d e l i b e r a t i o n s and w i t h t h e c o u r t ' s a p p a r e n t d e t e r m i n a t i o n 

2 I n h i s d i s s e n t i n g o p i n i o n , J u d g e M a i n s t a t e s t h a t t h e 
j u r o r ' s comment a b o u t T a i t e ' s c o n v i c t i o n was n o t i m p r o p e r , and 
t h a t j u r o r s s h o u l d be p e r m i t t e d t o a p p l y t h e i r "community 
k n o w l e d g e " d u r i n g t h e d e l i b e r a t i v e p r o c e s s . J u r o r s a r e 
p e r m i t t e d t o r e l y on t h e i r "common k n o w l e d g e , " w h i c h i s 
d e f i n e d as " [ a ] f a c t t h a t i s so w i d e l y known t h a t a c o u r t may 
a c c e p t i t as t r u e w i t h o u t p r o o f , " B l a c k ' s Law D i c t i o n a r y 293 
( 8 t h e d. 2 0 0 4 ) . The t e r m " c o mmunity k n o w l e d g e , " however, i s 
u n d e f i n e d i n t h e d i c t i o n a r y o r i n J u d g e M a i n ' s d i s s e n t . To 
t h e e x t e n t a "community's k n o w l e d g e " m i g h t i n c l u d e g o s s i p and 
h e a r s a y , t h a t can n e v e r be t h e p e r m i s s i b l e b a s i s f o r a j u r y ' s 
d e c i s i o n . 
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t h a t p r e j u d i c e as a r e s u l t o f t h e c o n s i d e r a t i o n o f t h a t 

e v i d e n c e was presumed, we d i s a g r e e w i t h t h e t r i a l c o u r t ' s 

c o n c l u s i o n t h a t t h e p r e j u d i c e was somehow overcome by t h e 

t o t a l i t y o f t h e e v i d e n c e . 

I n A p i c e l l a v. S t a t e , 8 0 9 So. 2d 841 , 847 ( A l a . C r i m . 

App. 2 0 0 0 ) , a f f ' d , 8 0 9 So. 2d 8 65 ( A l a . 2001 ), d u r i n g t h e 

g u i l t p h a s e o f a c a p i t a l - m u r d e r t r i a l , J u r o r S.B. c o n t a c t e d a 

f r i e n d who was an a t t o r n e y and a s k e d t h e f r i e n d a b o u t t h e l a w 

r e l a t i n g t o c o m p l i c i t y , a l e g a l p r i n c i p l e r e l e v a n t t o t h e 

c a s e . D u r i n g a h e a r i n g on A p i c e l l a ' s m o t i o n f o r a new t r i a l , 

t h e j u r o r t e s t i f i e d t h a t he had n o t c o m m u n i c a t e d t o t h e o t h e r 

members o f t h e j u r y t h e i n f o r m a t i o n he had g a i n e d d u r i n g t h e 

c o n v e r s a t i o n w i t h h i s a t t o r n e y f r i e n d , and he t e s t i f i e d t h a t 

t h e c o n v e r s a t i o n d i d n o t a f f e c t h i s i n t e r p r e t a t i o n o f t h e l a w 

o r h i s v o t e . The t r i a l c o u r t d e n i e d A p i c e l l a ' s m o t i o n f o r a 

new t r i a l , and t h i s C o u r t a f f i r m e d A p i c e l l a ' s c o n v i c t i o n and 

s e n t e n c e . A p i c e l l a v. S t a t e , 809 So. 2d 841 ( A l a . C r i m . App. 

2 0 0 0 ) . The Alabama Supreme C o u r t a f f i r m e d t h i s C o u r t ' s 

j u d g m e n t , Ex p a r t e A p i c e l l a , 809 So. 2d 865 ( A l a . 2 0 0 1 ) , and 

i t s t a t e d : 

" [ J u r o r ] S.B. t e s t i f i e d t h a t h i s c o n v e r s a t i o n 
w i t h T.R.[, t h e a t t o r n e y , ] l a s t e d a p p r o x i m a t e l y 2 
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1/2 m i n u t e s , t h a t T.R. was d i s t r a c t e d d u r i n g t h e 
c o n v e r s a t i o n , and t h a t t h e y d i s c u s s e d t h e l a w o f 
c o m p l i c i t y o n l y i n t h e most g e n e r a l o f t e r m s . S.B. 
f u r t h e r t e s t i f i e d t h a t T.R.'s comments d i d n o t e n t e r 
i n t o h i s t h o u g h t s d u r i n g d e l i b e r a t i o n s and t h a t t h e 
t r i a l c o u r t ' s i n s t r u c t i o n s on t h e l a w o f c o m p l i c i t y 
were ' c r y s t a l c l e a r . ' T h e r e i s no q u e s t i o n t h a t 
S.B.'s a c t i o n s c o n s t i t u t e d m i s c o n d u c t . A t i s s u e i s 
w h e t h e r t h i s m i s c o n d u c t w a r r a n t s a new t r i a l . 

" G e n e r a l l y , u n d e r Alabama l a w , j u r o r m i s c o n d u c t 
i n v o l v i n g t h e i n t r o d u c t i o n o f e x t r a n e o u s m a t e r i a l s 
w a r r a n t s a new t r i a l when one o f two r e q u i r e m e n t s i s 
m e t : 1) t h e j u r y v e r d i c t i s shown t o have been 
a c t u a l l y p r e j u d i c e d by t h e e x t r a n e o u s m a t e r i a l ; o r 
2) t h e e x t r a n e o u s m a t e r i a l i s o f s u c h a n a t u r e as t o 
c o n s t i t u t e p r e j u d i c e as a m a t t e r o f l a w . K n i g h t v.  
S t a t e , 710 So. 2d 511, 517 ( A l a . C r i m . App. 1 9 9 7 ) . 
We c o n c l u d e t h a t n e i t h e r o f t h o s e r e q u i r e m e n t s has 
been met i n t h i s c a s e . 

" A p i c e l l a a r g u e s t h a t when a c o u r t i s 
d e t e r m i n i n g w h e t h e r a j u r o r ' s c o n d u c t has c a u s e d 
a c t u a l p r e j u d i c e t h e s t a n d a r d a p p l i e d i s w h e t h e r t h e 
e x t r a n e o u s m a t e r i a l 'might have i n f l u e n c e d t h a t 
j u r o r and o t h e r s w i t h whom he d e l i b e r a t e d , ' Roan v.  
S t a t e , 225 A l a . 428, 435, 143 So. 454, 460 ( 1 9 3 2 ) . 
A p i c e l l a r e l i e s h e a v i l y upon t h i s s t a t e m e n t i n Roan: 

"'The t e s t o f v i t i a t i n g i n f l u e n c e i s n o t 
t h a t i t d i d i n f l u e n c e a member o f t h e j u r y 
t o a c t w i t h o u t t h e e v i d e n c e , b u t t h a t i t 
m i g h t have u n l a w f u l l y i n f l u e n c e d t h a t j u r o r 
and o t h e r s w i t h whom he d e l i b e r a t e d , and 
m i g h t have u n l a w f u l l y i n f l u e n c e d i t s 
v e r d i c t r e n d e r e d . ' 

"225 A l a . a t 435, 143 So. a t 460. 

"On i t s f a c e , t h i s s t a n d a r d w o u l d r e q u i r e 
n o t h i n g more t h a n t h a t t h e d e f e n d a n t e s t a b l i s h t h a t 
j u r o r m i s c o n d u c t o c c u r r e d . As A p i c e l l a a r g u e s , t h e 
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word 'm i g h t ' encompasses t h e e n t i r e r e a l m o f 
p o s s i b i l i t y and t h e c o u r t c a n n o t r u l e o u t a l l 
p o s s i b l e s c e n a r i o s i n w h i c h t h e j u r y ' s v e r d i c t m i g h t 
have been a f f e c t e d . 

"However, as o t h e r Alabama c a s e s e s t a b l i s h , more 
i s r e q u i r e d o f t h e d e f e n d a n t . I n Reed v. S t a t e , 547 
So. 2d 596, 598 ( A l a . 1 9 8 9 ) , t h i s C o u r t a d d r e s s e d a 
i s m i l a r c a s e o f j u r o r m i s c o n d u c t : 

"'We b e g i n by n o t i n g t h a t no s i n g l e 
f a c t o r c i r c u m s t a n c e w i l l d e t e r m i n e w h e t h e r 
t h e v e r d i c t r e n d e r e d i n a g i v e n c a s e m i g h t 
have been u n l a w f u l l y i n f l u e n c e d by a 
j u r o r ' s [ m i s c o n d u c t ] . R a t h e r , i t i s a 
c a s e ' s own p e c u l i a r s e t o f c i r c u m s t a n c e s 
t h a t w i l l d e c i d e t h e i s s u e . I n t h i s c a s e , 
i t i s u n d i s p u t e d t h a t t h e j u r o r t o l d none 
o f t h e o t h e r members o f t h e j u r y o f h e r 
e x p e r i m e n t u n t i l a f t e r t h e v e r d i c t had been 
r e a c h e d . W h i l e t h e q u e s t i o n o f w h e t h e r she 
m i g h t have been u n l a w f u l l y i n f l u e n c e d by 
t h e e x p e r i m e n t s t i l l r e m a i n s , t h e j u r o r 
t e s t i f i e d a t t h e p o s t - t r i a l h e a r i n g on t h e 
d e f e n d a n t ' s m o t i o n f o r a new t r i a l t h a t h e r 
v o t e had n o t been a f f e c t e d by t h e 
[ m i s c o n d u c t ] . ' 

" I t i s c l e a r , t h e n , t h a t t h e q u e s t i o n w h e t h e r 
t h e j u r y ' s d e c i s i o n m i g h t have been a f f e c t e d i s 
a n s w e r e d n o t by a b a r e s h o w i n g o f j u r o r m i s c o n d u c t , 
b u t r a t h e r by an e x a m i n a t i o n o f t h e c i r c u m s t a n c e s 
p a r t i c u l a r t o t h e c a s e . I n t h i s c a s e , as i n Reed, 
t h e e f f e c t o f t h e m i s c o n d u c t was c o n f i n e d t o t h e 
j u r o r who c o m m i t t e d t h e m i s c o n d u c t . The Reed C o u r t 
s t a t e d : 

"'We c a n n o t a g r e e w i t h t h e d e f e n d a n t t h a t 
t h e v e r d i c t r e n d e r e d m i g h t have been 
u n l a w f u l l y i n f l u e n c e d , where t h e r e s u l t s o f 
t h e [ m i s c o n d u c t ] were known o n l y t o t h e one 
j u r o r who [ c o m m i t t e d t h e m i s c o n d u c t ] and 
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t h a t j u r o r r e m a i n e d u n a f f e c t e d by t h e 
[ m i s c o n d u c t ] . ' 

"547 So. 2d a t 598. B e c a u s e no e v i d e n c e i n d i c a t e s 
t h a t S.B. s h a r e d t h e c o n t e n t o f h i s c o n v e r s a t i o n 
w i t h t h e o t h e r members o f t h e j u r y and b e c a u s e no 
e v i d e n c e i n d i c a t e s t h a t S.B.'s own v o t e was 
a f f e c t e d , we c a n n o t s a y t h e t r i a l c o u r t a b u s e d i t s 
d i s c r e t i o n i n f i n d i n g no a c t u a l p r e j u d i c e . " 

809 So. 2d a t 870-71. 

" E x t r a n e o u s f a c t s i n t r o d u c e d i n j u r y d e l i b e r a t i o n s c a n 

r e s u l t i n a c t u a l p r e j u d i c e o r i n p r e j u d i c e as a m a t t e r o f l a w , 

a l s o c a l l e d p r e s u m e d p r e j u d i c e . " Ex p a r t e A r t h u r , 835 So. 2d 

981, 983 ( A l a . 2 0 0 2 ) . The A l a b a m a Supreme C o u r t i n Ex p a r t e  

A p i c e l l a d i s c u s s e d t h e d i f f e r e n c e s b e t w e e n p r e s u m e d p r e j u d i c e 

and a c t u a l p r e j u d i c e : 

" A p i c e l l a a l s o a r g u e s t h a t we s h o u l d h o l d t h e 
e x t r a n e o u s m a t e r i a l i n t r o d u c e d t h r o u g h S.B.'s 
c o n v e r s a t i o n w i t h T.R. t o be p r e j u d i c i a l as a m a t t e r 
o f l a w . A p i c e l l a s u p p o r t s t h i s a rgument w i t h t h e 
f o l l o w i n g l a n g u a g e f r o m K n i g h t [v. S t a t e ] , 710 So. 
2d [511,] 517 [ ( A l a . C r i m . App. 1 9 9 7 ) ] : 

" ' " J u r o r m i s c o n d u c t w i l l j u s t i f y a new 
t r i a l ... when f r o m t h e e x t r a n e o u s f a c t s 
p r e j u d i c e may be p r e s u m e d as a m a t t e r o f 
l a w . " W h i t t e n v. A l l s t a t e I n s . Co., 447 
So.2d 655, 658 ( A l a . 1984) .... However, 
i n some c a s e s , " t h e c h a r a c t e r and n a t u r e o f 
t h e e x t r a n e o u s m a t e r i a l [ c o n s t i t u t e ] 
p r e j u d i c e as a m a t t e r o f l a w and no s h o w i n g 
t h a t t h e j u r y was i n f a c t i n f l u e n c e d 
t h e r e b y i n a r r i v i n g a t t h e i r v e r d i c t i s 
n e c e s s a r y . " I d . ( p r e j u d i c e p r e s u m e d as a 
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m a t t e r o f l a w f r o m j u r y ' s c o n s u l t i n g 
e n c y c l o p e d i a and d i c t i o n a r y d e f i n i t i o n s 
. . . ) . ' 

" ( Q u o t i n g Minshew v. S t a t e , 594 So. 2d 703, 716 
( A l a . C r i m . A p p . 1 9 9 1 ) ) . 

"On t h e o t h e r h and, we have a l s o h e l d t h a t 'mere 
e x p o s u r e t o [a] d e f i n i t i o n does n o t r e q u i r e a new 
t r i a l as a m a t t e r o f l a w . ' P e a r s o n v. Fomby, 688 
So. 2d 239, 245 ( A l a . 1997) . Our h o l d i n g i n P e a r s o n 
s e r v e s t o e m p h a s i z e t h e l i m i t a t i o n s o f t h e d o c t r i n e 
o f ' p r e j u d i c e as a m a t t e r o f l a w . ' 

" G e n e r a l l y , a p r e s u m p t i o n o f p r e j u d i c e a p p l i e s 
o n l y i n a c a s e i n w h i c h t h e j u r y ' s c o n s i d e r a t i o n o f 
t h e e x t r a n e o u s m a t e r i a l was ' " c r u c i a l i n r e s o l v i n g 
a k e y m a t e r i a l i s s u e i n t h e c a s e . " ' Dawson v. 
S t a t e , 710 So. 2d 472, 475 ( A l a . 1997) ( c i t i n g 
H a l l m a r k v. A l l i s o n , 451 So. 2d 270, 271 ( A l a . 
1 9 8 4 ) , and Ex p a r t e Thomas, 666 So. 2d 855 ( A l a . 
1 9 9 5 ) ) . 

"We a r e n o t w i l l i n g t o presume p r e j u d i c e as a 
m a t t e r o f l a w i n t h i s c a s e . No e v i d e n c e i n d i c a t e s 
t h a t e x t r a n e o u s i n f o r m a t i o n a r i s i n g f r o m S.B.'s 
c o n v e r s a t i o n i n f l u e n c e d S.B.'s v o t e o r t h a t t h e 
i n f o r m a t i o n was e v e r c o n s i d e r e d by any o t h e r member 
o f t h e j u r y . T h i s c a s e i s d i s t i n g u i s h a b l e f r o m 
c a s e s s u c h as N i c h o l s v. S e a b o a r d C o a s t l i n e R a i l w a y , 
341 So. 2d 671 ( A l a . 1976) ( p r e j u d i c e f o u n d as a 
m a t t e r o f l a w where j u r o r b r o u g h t d e f i n i t i o n s i n t o 
t h e j u r y room d u r i n g d e l i b e r a t i o n s and c o p i e d them 
o n t o a c h a l k b o a r d ) . We c o n c l u d e t h a t t h e p a r t i c u l a r 
c i r c u m s t a n c e s o f t h i s c a s e p r o v i d e no b a s i s f o r 
f i n d i n g p r e j u d i c e as a m a t t e r o f l a w . " 

809 So. 2d a t 871-72. 

G u i d e d b y t h e p r i n c i p l e s d i s c u s s e d i n Ex p a r t e A p i c e l l a 

a nd t h e c a s e s c i t e d t h e r e i n , we have e x a m i n e d t h e s p e c i f i c 
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c i r c u m s t a n c e s o f t h i s c a s e , and we f i n d t h a t t h o s e 

c i r c u m s t a n c e s l e a d n e c e s s a r i l y t o t h e c o n c l u s i o n t h a t t h e 

j u r y ' s e x p o s u r e t o and c o n s i d e r a t i o n o f e x t r a n e o u s i n f o r m a t i o n 

r e s u l t e d i n p r e j u d i c e as a m a t t e r o f l a w and i n a c t u a l 

p r e j u d i c e t o T a i t e . 

P r e j u d i c e as a m a t t e r o f l a w 

The r e was no d i s p u t e t h a t t h e j u r o r who knew o f T a i t e ' s 

p r e v i o u s c o n v i c t i o n c o n v e y e d t h i s e x t r a n e o u s i n f o r m a t i o n t o 

t h e o t h e r j u r o r s d u r i n g t h e i r d e l i b e r a t i o n s . The j u r o r ' s 

s t a t e m e n t a b o u t T a i t e ' s i m p r i s o n m e n t was n o t b a s e d on e v i d e n c e 

s u b m i t t e d a t t r i a l . " I t i s f u n d a m e n t a l t o a f a i r t r i a l t h a t 

j u r o r s s h o u l d c o n s i d e r o n l y t h e e v i d e n c e p r e s e n t e d a t t r i a l . " 

R e y n o l d s v. C i t y o f B i r m i n g h a m , 723 So. 2d 822 , 824 ( A l a . 

C r i m . App. 1 9 9 8 ) . See a l s o Ex p a r t e T r o h a , 462 So. 2d 953, 

954 ( A l a . 1 9 8 4 ) ( " I t i s a w e l l s e t t l e d p r i n c i p l e o f l a w , and, 

f u r t h e r , i t i s f u n d a m e n t a l t o a f a i r t r i a l , t h a t j u r o r s s h o u l d 

c o n s i d e r o n l y t h e e v i d e n c e p r e s e n t e d a t t r i a l . " ) . I n f o r m a t i o n 

a b o u t a d e f e n d a n t ' s p r i o r c o n v i c t i o n i s u n q u e s t i o n a b l y 

p r e j u d i c i a l , p a r t i c u l a r l y when t h a t i n f o r m a t i o n i s u n v e r i f i e d , 

i s n o t r e v e a l e d as p r o p e r l y a d m i t t e d e v i d e n c e s u b j e c t t o 

c r o s s - e x a m i n a t i o n d u r i n g t h e t r i a l p r o c e s s , and i s 

22 



CR-07-2246 

u n a c c o m p a n i e d by any j u r y i n s t r u c t i o n w i t h r e g a r d t o i t s 

l i m i t e d u s e . 

"[The Alabama S u preme] C o u r t has a c k n o w l e d g e d t h e 
i n h e r e n t l y p r e j u d i c i a l n a t u r e o f e v i d e n c e o f a 
d e f e n d a n t ' s p r i o r c o n v i c t i o n s . C o f e r v. S t a t e , 440 
So. 2d 1121, 1124 ( A l a . 1983) ( ' [ e ] v i d e n c e o f p r i o r 
b ad a c t s o f a c r i m i n a l d e f e n d a n t i s p r e s u m p t i v e l y 
p r e j u d i c i a l t o t h e d e f e n d a n t ' ) . 'The g e n e r a l 
e x c l u s i o n a r y r u l e b a r s t h e s t a t e f r o m i n t r o d u c i n g 
e v i d e n c e o f an a c c u s e d ' s p r i o r c r i m i n a l a c t s f o r t h e 
s o l e p u r p o s e o f p r o v i n g t h e p r o p e n s i t y o f t h e 
a c c u s e d t o commit t h e c h a r g e d o f f e n s e . ' Hobbs v. 
S t a t e , 669 So. 2d 1030, 1032 ( A l a . C r i m . A p p . 1 9 9 5 ) . 
Thus, e v i d e n c e o f p r i o r c o n v i c t i o n s i s a d m i s s i b l e 
o n l y f o r l i m i t e d p u r p o s e s . 'The b a s i s f o r t h e r u l e 
l i e s i n t h e b e l i e f t h a t t h e p r e j u d i c i a l e f f e c t o f 
p r i o r c r i m e s w i l l f a r o u t w e i g h any p r o b a t i v e v a l u e 
t h a t m i g h t be g a i n e d f r o m them. Most a g r e e t h a t 
s u c h e v i d e n c e o f p r i o r c r i m e s has a l m o s t an 
i r r e v e r s i b l e i m p a c t upon t h e minds o f t h e j u r o r s . ' 
C o f e r , 440 So. 2d a t 1123 ( q u o t i n g C h a r l e s W. 
Gamble, M c E l r o y ' s A l abama E v i d e n c e § 69.01 (3d ed. 
1 9 7 7 ) ) . The g e n e r a l e x c l u s i o n a r y r u l e ' p r o t e c t s t h e 
d e f e n d a n t ' s r i g h t t o a f a i r t r i a l ' by s e e k i n g ' " t o 
p r e v e n t c o n v i c t i o n b a s e d on a j u r y b e l i e f t h a t [ t h e ] 
a c c u s e d i s a p e r s o n o f bad c h a r a c t e r . The j u r y ' s 
d e t e r m i n a t i o n o f g u i l t o r i n n o c e n c e s h o u l d be b a s e d 
on e v i d e n c e r e l e v a n t t o t h e c r i m e c h a r g e d . " ' C o f e r , 
440 So. 2d a t 1123 ( c i t a t i o n o m i t t e d ) . Thus, i t 
n a t u r a l l y f o l l o w s t h a t t h e t r i a l c o u r t s h o u l d t a k e 
a l l n e c e s s a r y p r e c a u t i o n s t o e n s u r e t h a t when 
e v i d e n c e o f a d e f e n d a n t ' s p r i o r c o n v i c t i o n s i s 
a d m i t t e d i n t o e v i d e n c e , t h e j u r y i s p r o p e r l y 
i n s t r u c t e d on t h e p u r p o s e f o r w h i c h i t may c o n s i d e r 
t h a t e v i d e n c e . T h i s i n c l u d e s i n s t r u c t i n g t h e j u r y , 
sua s p o n t e , t h a t i t may n o t c o n s i d e r t h e e v i d e n c e o f 
p r i o r c o n v i c t i o n s as s u b s t a n t i v e e v i d e n c e t h a t t h e 
d e f e n d a n t c o m m i t t e d t h e c h a r g e d o f f e n s e . " 

Ex p a r t e M i n o r , 780 So. 2d 796, 802 ( A l a . 2 0 0 0 ) . 
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The a f f i d a v i t s s u b m i t t e d by J u r o r s M.B. and N.F. a l o n g 

w i t h T a i t e ' s m o t i o n f o r a new t r i a l i n d i c a t e d t h a t t h e j u r y ' s 

p r e l i m i n a r y v o t e was n o t u n a n i m o u s . T h e r e f o r e , i n f o r m a t i o n 

a b o u t T a i t e ' s a l l e g e d p r i o r c o n v i c t i o n w o u l d have s u g g e s t e d 

t h a t t h e T a i t e had a p r o p e n s i t y t o commit i l l e g a l a c t s , w h i c h 

was " ' c r u c i a l i n r e s o l v i n g a key m a t e r i a l i s s u e i n t h e c a s e . ' " 

Dawson v. S t a t e , 710 So. 2d 472 , 475 ( A l a . 1997 ) ( c i t i n g 

H a l l m a r k v. A l l i s o n , 451 So. 2d 270, 271 ( A l a . 1 9 8 4 ) , and Ex 

p a r t e Thomas, 666 So. 2d 855 ( A l a . 1 9 9 5 ) ) . The j u r o r ' s 

s t a t e m e n t a b o u t T a i t e ' s a l l e g e d p r i o r c o n v i c t i o n made i t more 

l i k e l y t h a t t h e j u r y f o u n d T a i t e g u i l t y b a s e d on t h e j u r y ' s 

b e l i e f t h a t she was o f bad c h a r a c t e r and t h a t t h e p r i o r 

c o n v i c t i o n t e n d e d t o show h e r g u i l t i n t h e c a s e u n d e r 

c o n s i d e r a t i o n by t h e j u r y . The j u r y ' s e x p o s u r e t o and 

c o n s i d e r a t i o n o f t h i s i n h e r e n t l y p r e j u d i c i a l and u n p r o v e n 

s t a t e m e n t i s i n t h e l i m i t e d c a t e g o r y o f i n f o r m a t i o n t h a t 

r e s u l t s i n p r e j u d i c e as a m a t t e r o f l a w . The t r i a l c o u r t 

s h o u l d have g r a n t e d t h e m o t i o n f o r a new t r i a l a f t e r i t f o u n d 

t h a t e x t r i n s i c e v i d e n c e had been i n t r o d u c e d i n t o t h e 

d e l i b e r a t i o n p r o c e s s and t h a t p resumed p r e j u d i c e r e s u l t e d f r o m 

t h e e x t r i n s i c e v i d e n c e . See H a l l m a r k v. A l l i s o n , 451 So. 2d 

a t 271-72 ( " A l t h o u g h we a r e u n a b l e t o d e t e r m i n e w h e t h e r t h e 
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i n t r o d u c t i o n o f t h e e x t r a n e o u s f a c t s d i d change t h e d e c i s i o n 

o f t h e j u r o r s , c o n s i d e r a t i o n o f t h e e x t r a n e o u s f a c t s was 

c r u c i a l i n r e s o l v i n g a key m a t e r i a l i s s u e i n t h e c a s e , and we 

c o n c l u d e t h a t t h e t r i a l c o u r t c o u l d n o t r e a s o n a b l y have f o u n d 

t h a t t h e i n t r o d u c t i o n o f t h e e x t r a n e o u s f a c t s i n t o t h e j u r y ' s 

d e l i b e r a t i o n s was n o t p r e j u d i c i a l . " ) . 

A c t u a l p r e j u d i c e 

Even i f t h e e x t r a n e o u s i n f o r m a t i o n had n o t r e s u l t e d i n 

p r e j u d i c e as a m a t t e r o f l a w , we w o u l d r e v e r s e t h e t r i a l 

c o u r t ' s j udgment b e c a u s e t h e e x t r a n e o u s i n f o r m a t i o n a f f e c t e d 

t h e d e l i b e r a t i o n s and t h e v e r d i c t s and, t h e r e f o r e , r e s u l t e d i n 

a c t u a l p r e j u d i c e t o T a i t e . As d e t a i l e d e a r l i e r i n t h i s 

o p i n i o n , t h e r e c o r d c o n t a i n s u n d i s p u t e d e v i d e n c e i n a f f i d a v i t s 

s u b m i t t e d w i t h T a i t e ' s m o t i o n f o r a new t r i a l and i n t h e 

t e s t i m o n y a t t h e h e a r i n g on t h e m o t i o n f o r a new t r i a l t h a t 

t h e e x t r a n e o u s i n f o r m a t i o n a f f e c t e d t h e v o t e s o f a t l e a s t 

t h r e e j u r o r s . 

I n Ex p a r t e L a s l e y , 505 So. 2d 1263 ( A l a . 1 9 8 7 ) , t h e 

Alabama Supreme C o u r t r e v e r s e d t h i s C o u r t ' s judgment a f f i r m i n g 

L a s l e y ' s c o n v i c t i o n s f o r f i r s t - d e g r e e a s s a u l t ; L a s l e y had been 

c o n v i c t e d o f s e v e r e l y b u r n i n g two c h i l d r e n by a l l e g e d l y 

p l a c i n g o r h o l d i n g them i n s c a l d i n g w a t e r . L a s l e y t e s t i f i e d 
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t h a t w h i l e b a t h i n g t h e c h i l d r e n , he had been d i s t r a c t e d by a 

knock a t t h e d o o r and t h a t when he r e t u r n e d t o t h e b a t h r o o m 

t h e c h i l d r e n were s t a n d i n g i n s c a l d i n g w a t e r . A f t e r t h e t r i a l 

i t was d i s c o v e r e d t h a t t h r e e j u r o r s c o n d u c t e d s e p a r a t e home 

e x p e r i m e n t s t o t e s t t h e d e f e n s e ' s t h e o r y and t h a t one o f t h e 

j u r o r s had a l s o c o n s u l t e d a l a w book. The Alabama Supreme 

C o u r t s t a t e d : 

"The i n t e g r i t y o f t h e f a c t f i n d i n g p r o c e s s i s t h e 
h e a r t and s o u l o f o u r j u d i c i a l s y s t e m . J u d i c i a l 
c o n t r o l o f t h e j u r y ' s k n o w l e d g e o f t h e c a s e i s 
f u n d a m e n t a l . Our r u l e s o f e v i d e n c e a r e d e s i g n e d , so 
f a r as humanly p o s s i b l e , t o p r o d u c e t h e t r u t h and t o 
e x c l u d e f r o m t h e j u r y t h o s e f a c t s and o b j e c t s w h i c h 
t e n d t o p r e j u d i c e and c o n f u s e . E v i d e n c e p r e s e n t e d 
must be s u b j e c t t o c r o s s - e x a m i n a t i o n and r e b u t t a l . 
The d e f e n d a n t ' s c o n s t i t u t i o n a l r i g h t s o f 
c o n f r o n t a t i o n , o f c r o s s - e x a m i n a t i o n , and o f c o u n s e l 
a r e a t s t a k e . " 

505 So. 2d a t 1264. The j u r o r s had a p p a r e n t l y t e s t i f i e d t h a t 

t h e i r v e r d i c t s had n o t been a f f e c t e d by t h e e x t r a n e o u s 

i n f o r m a t i o n b e c a u s e t h e C o u r t a l s o s t a t e d : 

" C o n s i d e r i n g t h r e e s e p a r a t e home e x p e r i m e n t s and 
t h e c o n s u l t a t i o n o f l a w b o o k s by one j u r o r , we 
c o n c l u d e t h a t t h e j u r y m i g h t have been i n f l u e n c e d , 
n o t w i t h s t a n d i n g t h e j u r o r s ' s t a t e m e n t s t o t h e 
c o n t r a r y . The j u r o r s c a n n o t i n e v e r y c a s e d e t e r m i n e 
t h e q u e s t i o n o f w h e t h e r t h e y were, o r m i g h t have 
b e e n , i m p r o p e r l y i n f l u e n c e d . " 

I d . 
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The t e s t i m o n y i n t h i s c a s e , however, e s t a b l i s h e s t h a t t h e 

e x t r a n e o u s i n f o r m a t i o n a f f e c t e d t h e d e l i b e r a t i o n s and t h e 

v e r d i c t s . J u r o r S.A. t e s t i f i e d t h a t t h e i n f o r m a t i o n a f f e c t e d 

h e r v o t e , and s p e c i f i c a l l y , t h a t she had i n t e n d e d t o c a s t a 

n o t - g u i l t y v o t e u n t i l she h e a r d t h e e x t r a n e o u s i n f o r m a t i o n . 

The a f f i d a v i t s u b m i t t e d by j u r o r M.B. i n d i c a t e d t h a t t h e she 

b e l i e v e d t h a t t h e j u r o r s ' s v o t e s were a f f e c t e d by t h e 

e x t r a n e o u s i n f o r m a t i o n , and she t e s t i f i e d a t t h e h e a r i n g t h a t 

" a t one t i m e " t h e i n f o r m a t i o n had a f f e c t e d h e r v o t e . Thus t h e 

r e c o r d r e v e a l s c l e a r p r o o f f r o m t h e a f f i d a v i t s and f r o m t h e 

t e s t i m o n y o f S.A. a t t h e h e a r i n g on t h e m o t i o n s f o r a new 

t r i a l t h a t t h e d e l i b e r a t i o n s and v e r d i c t s were i n f l u e n c e d by 

t h e e x t r a n e o u s i n f o r m a t i o n . U n l i k e t h e c i r c u m s t a n c e s i n Ex  

p a r t e A p i c e l l a , s u p r a , i n w h i c h t h e Alabama Supreme C o u r t 

f o u n d t h a t no a c t u a l p r e j u d i c e had r e s u l t e d f r o m t h e 

i n t r o d u c t i o n o f e x t r a n e o u s m a t e r i a l by a j u r o r , t h e t r i a l 

c o u r t h e r e had e v i d e n c e i n d i c a t i n g t h a t t h e e x t r a n e o u s 

i n f o r m a t i o n was s h a r e d w i t h o t h e r j u r y members and t h a t 

c o n s i d e r a t i o n o f t h a t i n f o r m a t i o n a f f e c t e d t h e j u r y ' s 

d e l i b e r a t i o n s and i t s v e r d i c t s . The c r i t e r i a t h e Alabama 

Supreme C o u r t s e t f o r t h f o r f i n d i n g a c t u a l p r e j u d i c e were met 

i n t h i s c a s e . T h e r e f o r e , t h e t r i a l c o u r t c o u l d n o t have 
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r e a s o n a b l y c o n c l u d e d t h a t t h e c o n s i d e r a t i o n o f t h e e x t r a n e o u s 

i n f o r m a t i o n d i d n o t r e s u l t i n p r e j u d i c e t o T a i t e . T h a t t h e 

d e l i b e r a t i o n s and t h e v e r d i c t s were a f f e c t e d was u n d i s p u t e d . 

See J o r d a n v. B r a n t l e y , 589 So. 2d 680, 682 ( A l a . 1991)("We 

c o n c l u d e t h a t t h e t r i a l c o u r t c o u l d n o t have f o u n d t h a t t h e 

e x t r a n e o u s m a t e r i a l was n o t p r e j u d i c i a l , b e c a u s e t h e r e was 

u n d i s p u t e d e v i d e n c e t h a t t h e e x t r a n e o u s m a t e r i a l had 

i n f l u e n c e d j u r o r s . " ) . 

I n C l a r k e - M o b i l e C o u n t i e s Gas D i s t r i c t v. R e e v e s , s u p r a , 

one j u r o r t o l d t h e o t h e r members o f t h e j u r y d u r i n g 

d e l i b e r a t i o n s a b o u t i n f o r m a t i o n she had g a i n e d o u t s i d e o f t h e 

t r i a l p r o c e s s , and a n o t h e r j u r o r t e s t i f i e d by a f f i d a v i t a f t e r 

t h e t r i a l , " ' T h i s s t a t e m e n t ... was t a k e n i n t o a c c o u n t by me 

and i n f l u e n c e d my d e c i s i o n i n t h e c a s e . ' " 628 So. 2d a t 370. 

The p l u r a l i t y i n C l a r k e - M o b i l e f o u n d t h a t t h e e x t r a n e o u s 

e v i d e n c e f r o m a j u r o r w a r r a n t e d r e v e r s a l o f t h e j u d g m e n t , and 

s t a t e d : 

" H ere, a l t h o u g h t h e s t a t e m e n t i n q u e s t i o n came f r o m 
a j u r o r , i t n o n e t h e l e s s f i t s w i t h i n t h e ' e x t r a n e o u s 
f a c t s ' e x c e p t i o n . The j u r o r s t a t e d , i n t e r a l i a , 
t h a t a f t e r t h e j u r y had r e t i r e d t o d e l i b e r a t e , t h e 
s e c o n d j u r o r ' a d v i s e d me and t h e o t h e r j u r o r s t h a t 
C l a r k e - M o b i l e C o u n t i e s Gas D i s t r i c t had gone a c r o s s 
h e r s o n ' s l a n d and messed i t up and d i d n o t a s k 
p e r m i s s i o n . T h i s s t a t e m e n t ... was t a k e n i n t o 
a c c o u n t by me and i n f l u e n c e d my d e c i s i o n i n t h e 
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c a s e . ' R. 91. T h i s t e s t i m o n y c l e a r l y r e l a t e s t o an 
e x t r a n e o u s m a t t e r t h a t i n f l u e n c e d t h e d e l i b e r a t i o n s 
and t h e v e r d i c t i n t h i s c a s e . A c c o r d i n g l y , we 
r e v e r s e t h e judgment and remand t h i s c a s e f o r a new 
t r i a l . " 

628 So. 2d a t 370. 

As i n C l a r k e - M o b i l e , t h e r e i s no d i s p u t e i n t h i s c a s e 

t h a t a j u r o r had e x t r a n e o u s i n f o r m a t i o n , t h a t t h e e x t r a n e o u s 

i n f o r m a t i o n was c o m m u n i c a t e d t o o t h e r j u r o r s , and t h a t t h a t 

i n f o r m a t i o n was c o n s i d e r e d by o t h e r j u r o r s and a f f e c t e d t h e 

d e l i b e r a t i o n s and t h e v e r d i c t s . We n o t e t h a t , even t h o u g h 

s e v e r a l j u r o r s t e s t i f i e d a t t h e p o s t t r i a l h e a r i n g t h a t t h e 

e x t r a n e o u s i n f o r m a t i o n d i d n o t a f f e c t t h e i r v o t e s , t h e Alabama 

Supreme C o u r t has r e c o g n i z e d t h a t " [ t ] h e j u r o r s c a n n o t i n 

e v e r y c a s e d e t e r m i n e t h e q u e s t i o n o f w h e t h e r t h e y were, o r 

m i g h t have b e e n , i m p r o p e r l y i n f l u e n c e d . " Ex p a r t e L a s l e y , 505 

So. 2d a t 1264. The p r e j u d i c i a l i m p a c t o f i n f o r m a t i o n a b o u t 

a p r i o r c o n v i c t i o n w o u l d have been v i r t u a l l y i m p o s s i b l e t o 

i g n o r e . The c l e a r p r o o f o f a c t u a l p r e j u d i c e r e q u i r e s t h a t 

T a i t e r e c e i v e a new t r i a l . 

B e c a u s e we have d e t e r m i n e d t h a t j u r o r m i s c o n d u c t l e a d i n g 

t o t h e j u r o r s ' c o n s i d e r a t i o n o f e x t r a n e o u s e v i d e n c e p r e j u d i c e d 

T a i t e , we need n o t d i s c u s s t h e o t h e r a l l e g a t i o n o f e r r o r she 

r a i s e s on a p p e a l . F o r a l l t h e f o r e g o i n g r e a s o n s , we r e v e r s e 
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t h e t r i a l c o u r t ' s d e n i a l o f t h e m o t i o n f o r a new t r i a l and 

remand t h e c a s e f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

K e l l u m , J . , c o n c u r s . W i s e , P . J . , and Windom, J . , c o n c u r 

i n t h e r e s u l t . M a i n , J . , d i s s e n t s , w i t h o p i n i o n . 

MAIN, J u d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t f r o m t h e m a i n o p i n i o n r e v e r s i n g 

t h e t r i a l c o u r t ' s o r d e r d e n y i n g Towanda T a i t e ' s m o t i o n f o r a 

new t r i a l . 

I n i t i a l l y , I b e l i e v e t h a t a t t a c k i n g a j u r y ' s v e r d i c t w i t h 

a j u r o r ' s comment i m p e r m i s s i b l y l e a d s t o p u b l i c i n v e s t i g a t i o n 

o f what was i n t e n d e d t o be p r i v a t e d e l i b e r a t i o n , t o t h e 

d e s t r u c t i o n o f a l l f r a n k n e s s and f r e e d o m o f d i s c u s s i o n and 

c o n f e r e n c e and t h a t s u c h a t t a c k s s h o u l d be l i m i t e d . As 

J u s t i c e O'Conner o b s e r v e d , w r i t i n g f o r t h e m a j o r i t y , i n Ta n n e r 

v. U n i t e d S t a t e s , 483 U.S. 107 ( 1 9 8 7 ) : 

" T h e r e i s l i t t l e d o u b t t h a t p o s t v e r d i c t 
i n v e s t i g a t i o n i n t o j u r o r m i s c o n d u c t w o u l d i n some 
i n s t a n c e s l e a d t o t h e i n v a l i d a t i o n o f v e r d i c t s 
r e a c h e d a f t e r i r r e s p o n s i b l e o r i m p r o p e r j u r o r 
b e h a v i o r . I t i s n o t a t a l l c l e a r , h owever, t h a t t h e 
j u r y s y s t e m c o u l d s u r v i v e s u c h e f f o r t s t o p e r f e c t 
i t . 
o r 

A l l e g a t i o n s o f j u r o r m i s c o n d u c t , i n c o m p e t e n c y , 
i n a t t e n t i v e n e s s , r a i s e d f o r t h e f i r s t t i m e ... 
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a f t e r t h e v e r d i c t , s e r i o u s l y d i s r u p t t h e f i n a l i t y o f 
t h e p r o c e s s . M o r e o v e r , f u l l a nd f r a n k d i s c u s s i o n i n 
t h e j u r y room, j u r o r s ' w i l l i n g n e s s t o r e t u r n an 
u n p o p u l a r v e r d i c t , a nd t h e community's t r u s t i n a 
s y s t e m t h a t r e l i e s on t h e d e c i s i o n s o f l a y p e o p l e 
w o u l d a l l be u n d e r m i n e d b y a b a r r a g e o f p o s t v e r d i c t 
s c r u t i n y o f j u r o r c o n d u c t . " 

483 U.S. a t 120-21 ( c i t a t i o n s o m i t t e d ) . 

I n t h e h i s t o r y o f o u r j u r i s p r u d e n c e , j u r o r s have been 

l a y p e o p l e who b r i n g t h e i r common s e n s e , k n o w l e d g e , e x p e r i e n c e , 

and e d u c a t i o n t o t h e j u d i c i a l s y s t e m . S i m i l a r l y , i n t h i s 

c a s e , t h e t r i a l c o u r t i n s t r u c t e d t h e j u r y as f o l l o w s : " I n 

c o n s i d e r i n g t h e e v i d e n c e i n t h i s c a s e a n d r e a c h i n g y o u r 

v e r d i c t , you have t h e r i g h t t o use y o u r k n o w l e d g e o f men and 

a f f a i r s a nd common s e n s e . " (R. 196.) L i k e w i s e , t h e Al a b a m a  

P a t t e r n J u r y I n s t r u c t i o n s a nd c a s e l a w g u i d e t h a t " ' " j u r i e s 

must u s e common s e n s e , common r e a s o n , and common o b s e r v a t i o n 

as w e l l as a common k n o w l e d g e o f t h e u s u a l a c t s o f men a n d 

women u n d e r g i v e n c i r c u m s t a n c e s . " ' " A s h u r s t v. S t a t e , 462 So. 

2d 999, 1006 ( A l a . C r i m . App. 1 9 8 4 ) , q u o t i n g German v. S t a t e , 

429 So. 2d 1138, 1143 ( A l a . C r i m . App. 1 9 8 2 ) , q u o t i n g i n t u r n 

Thompson v. S t a t e , 21 A l a . App. 498, 499, 109 So. 557, 557 

( 1 9 2 6 ) . C f . Al a b a m a P a t t e r n J u r y I n s t r u c t i o n s : C i v i l 1.07 (2d 

ed. 1993) ("You may t a k e i n t o c o n s i d e r a t i o n any m a t t e r w h i c h 
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you w o u l d i n y o u r e v e r y d a y a f f a i r s , i n p a s s i n g upon t h e 

t r u t h f u l n e s s ... o f t h e t e s t i m o n y . Weigh t h e t e s t i m o n y i n t h e 

l i g h t o f y o u r common o b s e r v a t i o n and e x p e r i e n c e . . . . " ) . See  

a l s o H a r r i s v. S t a t e , 2 So. 3d 880, 914 ( A l a . C r i m . App. 2007) 

( s t a t i n g t h a t a t r i a l c o u r t has b r o a d d i s c r e t i o n i n 

f o r m u l a t i n g i t s i n s t r u c t i o n s and f i n d i n g no e r r o r where t r i a l 

c o u r t f o l l o w e d a c c e p t e d p a t t e r n j u r y i n s t r u c t i o n ) . The 

j u r o r s ' m i s s i o n i s t o a p p l y t h e f a c t s o f t h e c a s e as t h e y 

d e t e r m i n e them t o t h e l a w as g i v e n t o them b y t h e t r i a l c o u r t 

t h r o u g h t h e j u r y i n s t r u c t i o n s . I n t h e i r d e l i b e r a t i o n s , e a c h 

j u r o r i s e n c o u r a g e d b y t h e t r i a l c o u r t t o engage i n f u l l a nd 

f r a n k d i s c u s s i o n . I n my o p i n i o n , a l l o w i n g a j u r o r t o a p p l y 

h i s o r h e r community k n o w l e d g e , e v e r y d a y e x p e r i e n c e , and 

e d u c a t i o n t o t h i s p r o c e s s i s t o be p r e s e r v e d and p r o t e c t e d . 

T h e r e i s a d i s t i n c t i o n b e t w e e n t h e i n j e c t i o n i n t o t h e 

d e l i b e r a t i v e p r o c e s s o f t h e j u r o r s ' community and p e r s o n a l 

k n o w l e d g e and j u r o r m i s c o n d u c t . I do n o t f i n d t h a t t h e 

j u r o r ' s comment i n t h i s c a s e was shown t o be i m p e r m i s s i b l e . 

M o r e o v e r , e v e n i f j u r o r m i s c o n d u c t d i d e x i s t , t h e m i s c o n d u c t 

does n o t n e c e s s a r i l y w a r r a n t a r e v e r s a l . 
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"Alabama l a w has l o n g h e l d t h a t n o t e v e r y i n s t a n c e o f 

j u r o r m i s c o n d u c t w a r r a n t s r e v e r s a l . B e c a u s e a d e t e r m i n a t i o n 

o f w h i c h j u r o r m i s c o n d u c t w a r r a n t s a new t r i a l i s a h i g h l y 

s u b j e c t i v e one, e a c h i n s t a n c e must be d e c i d e d on a 

c a s e - b y - c a s e b a s i s . " K n i g h t v. S t a t e , 710 So. 2d 511, 515-16 

( A l a . C r i m . App. 1 9 9 7 ) . O r d i n a r i l y , a j u r y ' s v e r d i c t w i l l n o t 

be u p s e t on t h e b a s i s o f a j u r o r ' s p o s t - t r i a l r e p o r t o f e v e n t s 

i n t h e c o u r s e o f d e l i b e r a t i o n s ; h o w e v e r, t h e g e n e r a l r u l e i s 

s u b j e c t t o an e x c e p t i o n f o r e x t r a n e o u s i n f o r m a t i o n t h a t m i g h t 

have i m p r o p e r l y i n f l u e n c e d t h e v e r d i c t , "'when f o u n d t o be  

p r e j u d i c i a l . '" K n i g h t , 710 So. 2d a t 516, q u o t i n g Reed v. 

S t a t e , 547 So. 2d 596, 597 ( A l a . 1 9 8 9 ) , c i t i n g i n t u r n B e l l v.  

S t a t e , 227 A l a . 254, 256, 149 So. 687, 689 ( 1 9 3 3 ) . 

R u l e 6 0 6 ( b ) , A l a . R . E v i d . , r e c o g n i z e s t h e i m p o r t a n t 

" d i s t i n c t i o n , u n d e r A l a b a m a l a w , b e t w e e n ' e x t r a n e o u s f a c t s , ' 

t h e c o n s i d e r a t i o n o f w h i c h b y a j u r y o r j u r o r s may be 

s u f f i c i e n t t o i m p e a c h a v e r d i c t , and t h e ' d e b a t e s and 

d i s c u s s i o n s o f t h e j u r y , ' w h i c h a r e p r o t e c t e d f r o m i n q u i r y . " 

S h a r r i e f v. G e r l a c h , 798 So. 2d 646, 652 ( A l a . 2 0 0 1 ) . 

R u l e 6 0 6 ( b ) , A l a . R . E v i d . , p r o v i d e s , i n p e r t i n e n t p a r t : 

"Upon an i n q u i r y i n t o t h e v a l i d i t y o f a v e r d i c t o r 
i n d i c t m e n t , a j u r o r may n o t t e s t i f y i n impeachment 
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o f t h e v e r d i c t o r i n d i c t m e n t as t o any m a t t e r o r 
s t a t e m e n t o c c u r r i n g d u r i n g t h e c o u r s e o f t h e j u r y ' s 
d e l i b e r a t i o n s o r t o t h e e f f e c t o f a n y t h i n g upon t h a t 
o r any o t h e r j u r o r ' s m i n d o r e m o t i o n s as i n f l u e n c i n g 
t h e j u r o r t o a s s e n t t o o r d i s s e n t f r o m t h e v e r d i c t 
o r i n d i c t m e n t o r c o n c e r n i n g t h e j u r o r ' s m e n t a l 
p r o c e s s e s i n c o n n e c t i o n t h e r e w i t h , e x c e p t t h a t a 
j u r o r may t e s t i f y on t h e q u e s t i o n w h e t h e r e x t r a n e o u s 
p r e j u d i c i a l i n f o r m a t i o n was i m p r o p e r l y b r o u g h t t o 
t h e j u r y ' s a t t e n t i o n o r w h e t h e r any o u t s i d e 
i n f l u e n c e was i m p r o p e r l y b r o u g h t t o b e a r upon any 
j u r o r . Nor may a j u r o r ' s a f f i d a v i t o r e v i d e n c e o f 
any s t a t e m e n t b y t h e j u r o r c o n c e r n i n g a m a t t e r a b o u t 
w h i c h t h e j u r o r w o u l d be p r e c l u d e d f r o m t e s t i f y i n g 
be r e c e i v e d f o r t h e s e p u r p o s e s . " 

T h i s r u l e i s s u b s t a n t i a l l y s i m i l a r t o R u l e 6 0 6 ( b ) , F e d . R . E v i d . 

I n B e t h e a v. S p r i n g h i l l M e m o r i a l H o s p i t a l , 833 So. 2d 1 

( A l a . 2 0 0 2 ) , t h e A l a b a m a Supreme C o u r t h e l d : 

" [ I ] n o r d e r f o r i n f o r m a t i o n t o come w i t h i n t h e 
e x t r a n e o u s - i n f o r m a t i o n e x c e p t i o n t o R u l e 6 0 6 ( b ) , t h e 
i n f o r m a t i o n must come t o t h e j u r o r s f r o m some 
e x t e r n a l a u t h o r i t y o r t h r o u g h some p r o c e s s o u t s i d e 
t h e s c o p e o f t h e t r i a l , e i t h e r (1) d u r i n g t h e t r i a l 
o r t h e j u r y ' s d e l i b e r a t i o n s o r (2) b e f o r e t h e t r i a l 
b u t f o r t h e p u r p o s e o f i n f l u e n c i n g t h e p a r t i c u l a r 
t r i a l . " 

833 So. 2d a t 8. The C o u r t f u r t h e r n o t e d t h a t s u c h 

i n f o r m a t i o n i s t y p i c a l l y l i m i t e d " ' " t o t h e v i s i t a t i o n o f a 

c r i m e s c e n e b y a j u r o r , t h e i n t r o d u c t i o n o f t h e d e f i n i t i o n o f 

l e g a l t e r m s i n t h e j u r y room, and t h e r e a d i n g o f c o n c e p t s f r o m 

g e n e r a l r e f e r e n c e b o o k s . " ' " B e t h e a , 833 So. 2d a t 7, q u o t i n g 

34 



CR-07-2246 

L a n c e , I n c . v. Ramanavskas, 731 So. 2d 1204, 1214 ( A l a . 

1 9 9 9 ) . 3 

Upon a s h o w i n g t h a t c o m p l a i n e d - o f m a t e r i a l comes w i t h i n 

t h e e x t r a n e o u s - i n f o r m a t i o n e x c e p t i o n , a p a r t y must show 

p r e j u d i c e r e s u l t i n g f r o m t h e j u r o r m i s c o n d u c t . 

" [ J ] u r o r m i s c o n d u c t i n v o l v i n g t h e i n t r o d u c t i o n o f 
e x t r a n e o u s m a t e r i a l s w a r r a n t s a new t r i a l when one 
o f two r e q u i r e m e n t s i s met: 1) t h e j u r y v e r d i c t i s 
shown t o have b e e n a c t u a l l y p r e j u d i c e d by t h e 
e x t r a n e o u s m a t e r i a l ; o r 2) t h e e x t r a n e o u s m a t e r i a l 
i s o f s u c h a n a t u r e as t o c o n s t i t u t e p r e j u d i c e as a 
m a t t e r o f l a w . " 

Ex p a r t e A p i c e l l a , 809 So. 2d 865, 870 ( A l a . 2001) ( c i t i n g 

K n i g h t v. S t a t e , 710 So. 2d a t 517) ( v e r d i c t u p h e l d where 

j u r o r h a d d i s c u s s i o n a b o u t l a w o f c o m p l i c i t y w i t h an a t t o r n e y 

he knew, b u t d i d n o t r e v e a l t h e c o n v e r s a t i o n t o o t h e r j u r o r s ) . 

"As a g e n e r a l r u l e , ' [ w ] h e r e e x t r a n e o u s m a t e r i a l 
[ i s ] i n t r o d u c e d i n t o t h e j u r y ' s d e l i b e r a t i o n s , ... 
a c t u a l p r e j u d i c e [must] be shown t o work a r e v e r s a l 
o f t h e v e r d i c t . ' N i c h o l s v. S e a b o a r d C o a s t l i n e Ry., 
341 So. 2d 671, 672 ( A l a . 1 9 7 6 ) . However, i n some 
c a s e s , ' t h e c h a r a c t e r and n a t u r e o f t h e e x t r a n e o u s 
m a t e r i a l ... c o n s t i t u t e s p r e j u d i c e as a m a t t e r o f 
l a w and no s h o w i n g t h a t t h e j u r y was i n f a c t 
i n f l u e n c e d t h e r e b y i n a r r i v i n g a t t h e i r v e r d i c t i s 
n e c e s s a r y . ' I d . ( p r e j u d i c e p r e s u m e d as a m a t t e r o f 
l a w f r o m j u r y ' s c o n s u l t i n g e n c y c l o p e d i a and 
d i c t i o n a r y d e f i n i t i o n s o f ' n e g l i g e n c e , ' 
' c o n t r i b u t o r y n e g l i g e n c e , ' ' s u b s e q u e n t n e g l i g e n c e , ' 
and ' s u b s e q u e n t c o n t r i b u t o r y n e g l i g e n c e ' ) . " 

3 I r e c o g n i z e t h a t t h i s l i s t i s n o t a l l - i n c l u s i v e . 
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Minshew v. S t a t e , 594 So. 2d 703, 716 ( A l a . C r i m . App. 1 9 9 1 ) . 

See a l s o Ex p a r t e A r t h u r , 835 So. 2d 981, 983 ( A l a . 2002) 

( " E x t r a n e o u s f a c t s i n t r o d u c e d i n j u r y d e l i b e r a t i o n s c a n r e s u l t 

i n a c t u a l p r e j u d i c e o r i n p r e j u d i c e as a m a t t e r o f l a w , a l s o 

c a l l e d p r e s u m e d p r e j u d i c e . " ) . 

I t i s w e l l s e t t l e d t h a t a r u l i n g on a m o t i o n f o r a new 

t r i a l r e s t s w i t h i n t h e s o u n d d i s c r e t i o n o f t h e t r i a l c o u r t . 

E.g., B e t h e a , s u p r a . "'The r u l i n g o f t h e t r i a l j u d g e d e n y i n g 

t h e m o t i o n f o r new t r i a l w i l l n o t be d i s t u r b e d i n t h e a b s e n c e 

o f a s h o w i n g o f abuse o f d i s c r e t i o n , and t h i s C o u r t w i l l 

i n d u l g e e v e r y p r e s u m p t i o n i n f a v o r o f t h e c o r r e c t n e s s o f h i s 

r u l i n g . ' " R e y n o l d s v. C i t y o f B i r m i n g h a m , 723 So. 2d 822, 824 

( A l a . C r i m . App. 1 9 9 8 ) , q u o t i n g H a l l v. S t a t e , 348 So. 2d 870, 

875 ( A l a . C r i m . App. 1 9 7 7 ) . " A t a h e a r i n g on a m o t i o n f o r a 

new t r i a l , t h e d e f e n d a n t has t h e b u r d e n o f p r o v i n g t h e 

a l l e g a t i o n s o f h i s m o t i o n t o t h e s a t i s f a c t i o n o f t h e t r i a l 

c o u r t . " M i l e s v. S t a t e , 624 So. 2d 700, 703 ( A l a . C r i m . App. 

1993) ( c i t i n g A n d e r s o n v. S t a t e , 46 A l a . App. 546, 547, 245 

So. 2d 832, 833 ( 1 9 7 1 ) , and J o n e s v. S t a t e , 31 A l a . App. 504, 

507, 19 So. 2d 81, 84 ( 1 9 4 4 ) ) . We w i l l n o t r e v e r s e t h e t r i a l 

c o u r t ' s f i n d i n g o f "no p r e j u d i c e " i f t h e t r i a l c o u r t p r o p e r l y 
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i n v e s t i g a t e s t h e a l l e g e d m i s c o n d u c t and i t s f i n d i n g i s i n 

a c c o r d w i t h c o m p e t e n t e v i d e n c e . B a k e r v. S t a t e , 574 So. 2d 

1018, 1019 ( A l a . C r i m . App. 1 9 9 0 ) . See Reed v. S t a t e , 547 So. 

2d a t 597. "Once t h e t r i a l c o u r t i n v e s t i g a t e s t h e m i s c o n d u c t 

and f i n d s , b a s e d on c o m p e t e n t e v i d e n c e , t h e a l l e g e d p r e j u d i c e 

t o be l a c k i n g , t h i s C o u r t w i l l n o t r e v e r s e . " Reed, 547 So. 2d 

a t 597 ( c i t i n g Bascom v. S t a t e , 344 So. 2d 218, 222 ( A l a . 

C r i m . App. 1 9 7 7 ) . See Dawson v. S t a t e , 710 So. 2d 472, 475 

( A l a . 1 9 9 7 ) ; K n i g h t , 710 So. 2d a t 517. Thus, a d e f e n d a n t 

s e e k i n g a new t r i a l on t h e b a s i s o f j u r o r m i s c o n d u c t has t h e 

b u r d e n o f p r o v i n g t h a t a j u r o r o r j u r o r s d i d i n f a c t commit 

t h e a l l e g e d m i s c o n d u c t and t h a t t h e d e f e n d a n t was p r e j u d i c e d 

b y t h a t m i s c o n d u c t . 

L i m i t e d t o t h e f a c t s o f t h i s c a s e , I b e l i e v e i t c a n n o t be 

h e l d t h a t t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n i n d e n y i n g t h e 

m o t i o n f o r a new t r i a l . I n t h i s c a s e , t h e o v e r w h e l m i n g 

m a j o r i t y o f t h e j u r o r s who t e s t i f i e d o r s u b m i t t e d a f f i d a v i t s 

i n d i c a t e d t h a t t h e comment f r o m a f e l l o w j u r o r d u r i n g 

d e l i b e r a t i o n s t h a t T a i t e h a d a p r i o r c o n v i c t i o n d i d n o t i m p a c t 

t h e i r v o t e i n any way. As f o r t h e t h r e e j u r o r s r e l i e d upon b y 

t h e m a in o p i n i o n t o r e v e r s e t h e t r i a l c o u r t ' s o r d e r , o n l y 
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J u r o r S.A. i n d i c a t e d a t t h e h e a r i n g t h a t t h e comment h a d an 

i m p a c t on h e r v e r d i c t ; h owever, i n h e r a f f i d a v i t , S.A. s t a t e d 

t h a t t h e f o r e m a n h a d i n d i c a t e d t h a t t h e y h a d t o r e t u r n 

i d e n t i c a l v e r d i c t s f o r b o t h d e f e n d a n t s , i . e . , t h a t i t c o u l d 

n o t c o n v i c t one and a c q u i t t h e o t h e r . Thus, I b e l i e v e t h a t 

t h e t r i a l c o u r t p r o p e r l y e x e r c i s e d i t s d i s c r e t i o n t o r e s o l v e 

c r e d i b i l i t y c h o i c e s and f o u n d t h a t t h e s e j u r o r s ' v e r d i c t was 

i m p a c t e d b y f a c t o r s o t h e r t h a n t h e comment, and t h u s t h a t 

t h e r e was no p r e j u d i c e . I do n o t b e l i e v e t h a t t h e r e c o r d 

b e f o r e t h i s C o u r t o r t h e a r g u m e n t s a d v a n c e d b y T a i t e s u p p o r t 

t h e c o n c l u s i o n t h a t t h e t r i a l c o u r t a b u s e d i t s c o n s i d e r a b l e 

d i s c r e t i o n i n r e s o l v i n g t h o s e c h o i c e s a d v e r s e l y t o t h e 

a p p e l l a n t . T h e r e i s s i m p l y n o t s u f f i c i e n t e v i d e n c e t o s u p p o r t 

t h e c o n c l u s i o n i n t h e m a i n o p i n i o n t h a t t h e r e was p r e j u d i c e on 

t h e p a r t o f t h e j u r o r s i n r e a c h i n g t h e i r v e r d i c t . T h e r e f o r e , 

I do n o t t h i n k t h e t r i a l c o u r t c o m m i t t e d e r r o r by d e n y i n g t h e 

m o t i o n f o r a new t r i a l . I w o u l d a f f i r m . T h e r e f o r e , I must 

d i s s e n t . 
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