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m u r d e r . I n c a s e no. CC-06-364, M a r t i n was c h a r g e d w i t h t h e 

1 T h i s c a s e was o r i g i n a l l y a s s i g n e d t o a n o t h e r j u d g e on 
t h i s C o u r t . I t was r e a s s i g n e d t o J u d g e K e l l u m on J a n u a r y 2 7 , 
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murd e r o f D a r r y l C a r r i l l o d u r i n g t h e c o u r s e o f a k i d n a p p i n g i n 

t h e f i r s t d e g r e e o r an a t t e m p t t h e r e o f , see § 1 3 A - 5 - 4 0 ( a ) ( 1 ) , 

A l a . Code 1975; i n c a s e no. CC-06-365, M a r t i n was c h a r g e d w i t h 

t h e murder o f J o h n n i e R a n d o l p h I I I d u r i n g t h e c o u r s e o f a 

k i d n a p p i n g i n t h e f i r s t d e g r e e o r an a t t e m p t t h e r e o f , see § 

1 3 A - 5 - 4 0 ( a ) ( 1 ) , A l a . Code 1975; and i n c a s e no. CC-06-671, 

M a r t i n was c h a r g e d w i t h t h e murder o f two o r more p e r s o n s , 

D a r r y l C a r r i l l o a n d J o h n n i e R a n d o l p h I I I , b y one a c t o r 

p u r s u a n t t o one scheme o r c o u r s e o f c o n d u c t , see § 13A-5-

4 0 ( a ) ( 1 0 ) , A l a . Code 1975. A j u r y f o u n d M a r t i n g u i l t y o f a l l 

t h r e e c h a r g e s and, b y a v o t e o f 10-2, recommended t h a t M a r t i n 

be s e n t e n c e d t o d e a t h . The t r i a l c o u r t f o l l o w e d t h e j u r y ' s 

r e c o m m e n d a t i o n and s e n t e n c e d M a r t i n t o d e a t h . 2 

F a c t s 

The e v i d e n c e a d d u c e d a t t r i a l i n d i c a t e d t h e f o l l o w i n g . 

I n 2001, M a r t i n m a r r i e d L a k e i s h a R a n d o l p h . R a n d o l p h h a d a 

d a u g h t e r , N a k a y l a , f r o m a p r e v i o u s r e l a t i o n s h i p . D u r i n g t h e i r 

2 M a r t i n was a l s o i n d i c t e d f o r t h r e e a d d i t i o n a l c h a r g e s o f 
k i d n a p p i n g i n t h e f i r s t d e g r e e , v i o l a t i o n s o f § 13A-6-43, A l a . 
Code 1975, w i t h r e s p e c t t o A l i c i a D i x o n , A m a r i D i x o n , and 
N a k a y l a R a n d o l p h . The j u r y a l s o f o u n d M a r t i n g u i l t y o f t h e s e 
t h r e e c h a r g e s . However, M a r t i n d i d n o t f i l e a n o t i c e o f 
a p p e a l w i t h r e s p e c t t o t h e s e c o n v i c t i o n s ; t h e r e f o r e , t h e y a r e 
n o t b e f o r e us i n t h i s a p p e a l . 
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m a r r i a g e , M a r t i n and R a n d o l p h h a d a s o n , B . J . The m a r r i a g e 

d e t e r i o r a t e d and R a n d o l p h l e f t M a r t i n i n t h e summer o f 2005. 

R a n d o l p h a n d h e r two c h i l d r e n moved i n w i t h h e r m o t h e r an d h e r 

y o u n g e r b r o t h e r , J o h n n i e R a n d o l p h I I I ( " J o h n n i e " ) , a t h e r 

m o t h e r ' s r e s i d e n c e i n P h e n i x C i t y . D u r i n g t h e f i r s t week i n 

S e p t e m b e r 2005, M a r t i n t e l e p h o n e d R a n d o l p h s e v e r a l t i m e s and 

went t o h e r p l a c e o f employment. D u r i n g t h e i r numerous 

c o n v e r s a t i o n s , M a r t i n demanded t h a t R a n d o l p h r e t u r n t o h i m a l l 

j e w e l r y he h a d p u r c h a s e d f o r h e r d u r i n g t h e i r m a r r i a g e . He 

a l s o a c c u s e d h e r o f d a t i n g a n o t h e r man and t h r e a t e n e d t o k i l l 

h e r . R a n d o l p h t o l d M a r t i n t h a t t h e i r m a r r i a g e was o v e r and 

t h a t she was g o i n g t o h i r e a d i v o r c e l a w y e r . On September 8, 

2005, M a r t i n t e l e p h o n e d R a n d o l p h and a s k e d i f she h a d h a d a 

change o f h e a r t a b o u t t h e m a r r i a g e ; R a n d o l p h i n f o r m e d M a r t i n 

t h a t she h a d n o t c h a n g e d h e r m i n d a b o u t e n d i n g t h e m a r r i a g e 

and t h a t she was g o i n g t o see a d i v o r c e l a w y e r t h e f o l l o w i n g 

day. M a r t i n t h e n s a i d : " [ B ] i t c h , you a i n ' t g o i n g t o l i v e t o 

see t o m o r r o w . " (R. 1450.) 

L a t e r t h a t same day, a t a p p r o x i m a t e l y 4:15 p.m., 

R a n d o l p h , who was a t a f r i e n d ' s h o u s e , r e c e i v e d a t e l e p h o n e 

c a l l f r o m J o h n n i e a s k i n g h e r t o b r i n g h i m $25 b e c a u s e he h a d 
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a f l a t t i r e t h a t n e e d e d t o be r e p a i r e d . J o h n n i e i n i t i a l l y 

a s k e d R a n d o l p h t o b r i n g t h e money t o t h e i r m o t h e r ' s r e s i d e n c e 

b u t t h e n t e l e p h o n e d h e r two a d d i t i o n a l t i m e s , c h a n g i n g t h e 

l o c a t i o n o f t h e m e e t i n g e a c h t i m e . As R a n d o l p h was d r i v i n g t o 

meet J o h n n i e , she saw h e r f r i e n d , A l i c i a D i x o n . She s t o p p e d 

and s p o k e w i t h D i x o n , a s k i n g D i x o n t o p i c k up t h e n s i x - y e a r -

o l d N a k a y l a f r o m h e r a f t e r - s c h o o l p r o g r a m -- t h e same p r o g r a m 

D i x o n ' s f i v e - y e a r - o l d d a u g h t e r , A m a r i , a t t e n d e d -- a n d t o t a k e 

N a k a y l a t o R a n d o l p h ' s m o t h e r ' s h o u s e . D i x o n a g r e e d . 

When D i x o n a r r i v e d a t R a n d o l p h ' s m o t h e r ' s h o u s e w i t h 

N a k a y l a , she saw J o h n n i e ' s a u t o m o b i l e and b l e w t h e h o r n , b u t 

no one came o u t s i d e ; she t h e n t e l e p h o n e d R a n d o l p h . R a n d o l p h 

a s s u r e d D i x o n t h a t i f J o h n n i e ' s a u t o m o b i l e was t h e r e , he was 

a l s o s t i l l t h e r e , a nd she a s k e d D i x o n t o t a k e N a k a y l a i n s i d e 

t h e h o u s e . D i x o n f o u n d t h e s i d e d o o r t o t h e house u n l o c k e d , 

and she and N a k a y l a e n t e r e d . As D i x o n c a l l e d f o r J o h n n i e , 

M a r t i n e n t e r e d t h e house b e h i n d h e r and p o i n t e d a gun a t h e r 

and N a k a y l a . D i x o n s a i d t h a t M a r t i n a p p e a r e d t o be on d r u g s 

and t h a t he a s k e d h e r where R a n d o l p h was. D i x o n r e s p o n d e d 

t h a t she d i d n o t know. M a r t i n t h e n o r d e r e d D i x o n a n d N a k a y l a 

o u t s i d e t o an a u t o m o b i l e p a r k e d n e a r b y . When t h e y g o t t o t h e 

4 



CR-07-0276 

a u t o m o b i l e , D i x o n saw J o h n n i e s i t t i n g i n t h e b a c k s e a t w i t h h i s 

hands bound; J o h n n i e ' s f r i e n d , D a r r y l C a r r i l l o , was s e a t e d i n 

t h e f r o n t p a s s e n g e r s e a t , a l s o w i t h h i s hands bound. J o s e p h 

O g l e t r e e was s i t t i n g i n t h e d r i v e r ' s s e a t . 

As D i x o n and N a k a y l a were l e d o u t o f t h e h ouse and t o t h e 

a u t o m o b i l e , A m a r i , who was s t i l l i n D i x o n ' s a u t o m o b i l e , 

a p p a r e n t l y saw what was h a p p e n i n g and a t t e m p t e d t o f l e e . 

However, M a r t i n i n s t r u c t e d O g l e t r e e t o d r i v e up t h e s t r e e t t o 

where A m a r i was r u n n i n g . M a r t i n t o l d D i x o n t h a t i f she d i d 

n o t g e t h e r d a u g h t e r i n t h e c a r , he w o u l d k i l l A m a r i . D i x o n 

i n s t r u c t e d A m a r i t o g e t i n t h e c a r and A m a r i d i d . A f t e r D i x o n 

was i n t h e c a r , she r e c e i v e d a t e l e p h o n e c a l l f r o m R a n d o l p h on 

h e r c e l l u l a r t e l e p h o n e . By t h a t t i m e , R a n d o l p h h a d become 

s u s p i c i o u s t h a t s o m e t h i n g was wrong and h a d a l r e a d y t e l e p h o n e d 

t h e p o l i c e . M a r t i n t o o k D i x o n ' s t e l e p h o n e away f r o m h e r , t o l d 

R a n d o l p h t h a t he h a d h o s t a g e s , and t h e n hung up. B e l i e v i n g 

t h a t M a r t i n was h o l d i n g t h e h o s t a g e s a t R a n d o l p h ' s m o t h e r ' s 

r e s i d e n c e , t h e p o l i c e s u r r o u n d e d t h e h o u s e and began 

a t t e m p t i n g t o n e g o t i a t e f o r t h e r e l e a s e o f t h e h o s t a g e s . 

However, b e f o r e he h a d l e f t t h e h o u s e , M a r t i n h a d programmed 
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t h e t e l e p h o n e i n t h e h o u s e t o f o r w a r d a l l i n c o m i n g c a l l s t o 

h i s c e l l u l a r t e l e p h o n e . 

O g l e t r e e and M a r t i n l e f t t h e a r e a w i t h t h e h o s t a g e s 

b e f o r e t h e p o l i c e a r r i v e d ; a s h o r t t i m e l a t e r t h e y came b a c k 

t o t h e a r e a and saw t h e p o l i c e . M a r t i n t h e n t e l e p h o n e d 

R a n d o l p h and t o l d h e r a g a i n t h a t he was h o l d i n g e v e r y o n e c l o s e 

t o h e r h o s t a g e and t o l d h e r t h a t he was g o i n g t o k i l l a l l o f 

them. D u r i n g t h e n e x t s e v e r a l h o u r s , O g l e t r e e and M a r t i n h e l d 

t h e h o s t a g e s c a p t i v e i n t h e c a r and d r o v e b a c k and f o r t h 

b e t w e e n P h e n i x C i t y and Columbus, G e o r g i a ; a t one p o i n t , t h e y 

a l s o d r o v e t o T u s k e g e e , where M a r t i n grew up. D u r i n g t h e s e 

s e v e r a l h o u r s , M a r t i n and O g l e t r e e b o t h i n g e s t e d c o c a i n e and 

M a r t i n d r a n k a l c o h o l . T e s t i m o n y i n d i c a t e d t h a t O g l e t r e e was 

a w i l l i n g p a r t i c i p a n t i n t h e c r i m e s f o r t h e most p a r t , b u t 

t h a t he d i d a s k M a r t i n on more t h a n one o c c a s i o n t o l e t t h e 

h o s t a g e s go, p o i n t i n g o u t t h a t two o f them were c h i l d r e n . 3 

M a r t i n r e f u s e d , s t a t i n g t h a t t h e h o s t a g e s w o u l d t e s t i f y 

a g a i n s t h i m i f he l e t them go. 

3 O g l e t r e e was n o t c h a r g e d w i t h any c r i m e s r e l a t i n g t o t h i s 
i n c i d e n t . 
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T h r o u g h o u t t h e n i g h t , M a r t i n made s e v e r a l t e l e p h o n e c a l l s 

t o v a r i o u s p e o p l e , i n c l u d i n g R a n d o l p h ; he b r a g g e d t h a t he was 

g o i n g t o k i l l s e v e r a l p e o p l e t h a t n i g h t and t h a t he w o u l d be 

on t h e t e l e v i s i o n show " A m e r i c a ' s M o s t W a n t e d " b y t h e 

f o l l o w i n g d a y . A t one p o i n t , M a r t i n t o l d R a n d o l p h a g a i n t h a t 

he was g o i n g t o k i l l a l l o f h i s h o s t a g e s , and t h a t he w o u l d 

t h e n f i n d and k i l l h e r , and t h e n k i l l a l l o f h e r f a m i l y 

members. I n a d d i t i o n , M a r t i n r e p e a t e d l y t h r e a t e n e d t o k i l l 

h i s h o s t a g e s . S p e c i f i c a l l y , M a r t i n t o l d h i s h o s t a g e s s e v e r a l 

t i m e s t h a t t h e y were g o i n g t o d i e , and he a s k e d them i f t h e y 

h a d a n y t h i n g t o s a y b e f o r e t h e i r d e a t h s . M a r t i n a l s o a s k e d 

h i s h o s t a g e s t o g i v e h i m a r e a s o n n o t t o k i l l t h e m ; however, 

when D i x o n i n d i c a t e d t h a t he s h o u l d n o t k i l l h e r b e c a u s e she 

h a d two s m a l l c h i l d r e n , he t o l d D i x o n t h a t t h a t was n o t a good 

enough r e a s o n f o r h i m n o t t o k i l l h e r . 

A t one p o i n t , w h i l e i n T u s k e g e e , O g l e t r e e d r o v e t o an 

i s o l a t e d a r e a , and M a r t i n o r d e r e d D i x o n and C a r r i l l o o u t o f 

t h e c a r . M a r t i n t h e n a s k e d them i f t h e y h a d any l a s t 

r e q u e s t s , and D i x o n and C a r r i l l o b e g g e d f o r t h e i r l i v e s . 

M a r t i n a g r e e d t o s p a r e t h e i r l i v e s a t t h a t p o i n t , a n d o r d e r e d 

them b a c k i n t o t h e c a r . However, sometime b e t w e e n 11:00 p.m. 
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and m i d n i g h t t h a t n i g h t , O g l e t r e e d r o v e t o a s e c l u d e d a r e a i n 

P h e n i x C i t y and s t o p p e d t h e c a r . A t t h a t p o i n t , M a r t i n a s k e d 

J o h n n i e and C a r r i l l o i f t h e y h a d any l a s t r e q u e s t s ; b o t h 

b e g g e d M a r t i n n o t t o k i l l them. M a r t i n , h o w e v e r , o r d e r e d 

J o h n n i e and C a r r i l l o t o g e t o u t o f t h e c a r and t o w a l k o f f t h e 

s i d e o f t h e roadway. A f t e r i n s t r u c t i n g t h e two t o k n e e l , 

M a r t i n t h e n s h o t b o t h J o h n n i e and C a r r i l l o i n t h e b a c k o f 

t h e i r h e a d s . 

M a r t i n g o t b a c k i n t h e c a r , and O g l e t r e e d r o v e away f r o m 

t h e a r e a , h e a d e d t o w a r d Columbus, G e o r g i a . S h o r t l y a f t e r t h e 

e x e c u t i o n o f J o h n n i e and C a r r i l l o , a p o l i c e n e g o t i a t o r was 

a b l e t o g e t a t e l e p h o n e c a l l t h r o u g h t o M a r t i n , a t w h i c h p o i n t 

M a r t i n t o l d t h e n e g o t i a t o r t h a t he h a d k i l l e d some o f t h e 

h o s t a g e s ; M a r t i n d i d n o t s t a t e how many p e o p l e he h a d k i l l e d . 

I t was a t t h a t p o i n t i n t h e e v e n i n g t h a t t h e p o l i c e f i r s t 

d i s c o v e r e d t h a t M a r t i n was n o t i n s i d e t h e h o use on 2 0 t h 

A venue, and t h e y b e g a n s e a r c h i n g f o r h i m ; t h e y a l s o l o c a t e d 

t h e b o d i e s o f J o h n n i e and C a r r i l l o . On t h e i r way t o Columbus, 

G e o r g i a , M a r t i n t o l d D i x o n t h a t he h a d d e c i d e d t o r a p e h e r , 

and he o r d e r e d D i x o n t o t a k e o f f a l l o f h e r c l o t h e s . D i x o n 

removed h e r s h o e s and p a n t s , b u t when she i n f o r m e d M a r t i n t h a t 
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she was m e n s t r u a t i n g a t t h e t i m e , M a r t i n c h a n g e d h i s m i n d and 

t o l d D i x o n t h a t he w o u l d n o t r a p e h e r . 

Once i n Columbus, G e o r g i a , M a r t i n t e l e p h o n e d h i s c o u s i n , 

C a r l a B r a n s c o m b ; he t o l d B ranscomb t h a t he h a d k i l l e d two 

p e o p l e , t h a t he h a d h o s t a g e s , a n d t h a t he "was a l l o v e r t h e 

news." (R. 1085.) Sometime a f t e r t h a t t e l e p h o n e c a l l , 

O g l e t r e e s t o p p e d and M a r t i n o r d e r e d D i x o n t o g e t o u t o f t h e 

c a r . When M a r t i n t u r n e d h i s h e ad, D i x o n , c l a d o n l y i n a s h i r t 

and u n d e r w e a r , s e i z e d t h e o p p o r t u n i t y t o e s c a p e and f l e d -¬

l e a v i n g t h e two c h i l d r e n i n t h e c a r . When M a r t i n a g a i n 

t e l e p h o n e d h i s c o u s i n i n Columbus, G e o r g i a , she b e g g e d h i m n o t 

t o k i l l h i s h o s t a g e s . M a r t i n a l s o a g a i n t e l e p h o n e d R a n d o l p h ; 

he t o l d h e r t h a t he was g o i n g t o k i l l N a k a y l a b e f o r e he w o u l d 

a l l o w N a k a y l a t o s p e a k w i t h R a n d o l p h . 

E v e n t u a l l y , t h e c a r O g l e t r e e was d r i v i n g r a n o u t o f gas 

on Macon Road i n Columbus, G e o r g i a . M a r t i n s p o k e w i t h 

B r a n s c o m b ' s d a u g h t e r , C o u r t n e y M c D o n a l d , and a s k e d h e r t o 

b r i n g h i m some g a s . M c D o n a l d a g r e e d t o b r i n g gas t o M a r t i n , 

b u t o n l y i f M a r t i n w o u l d a g r e e t o g i v e up t h e h o s t a g e s . A t 

t h a t p o i n t , M a r t i n i n f o r m e d M c D o n a l d t h a t D i x o n h a d e s c a p e d 

and t h a t he h a d o n l y t h e two c h i l d r e n w i t h h i m . M c D o n a l d 
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a g r e e d t o b r i n g M a r t i n g a s i f he w o u l d g i v e h e r t h e c h i l d r e n 

i n r e t u r n ; M a r t i n a g r e e d . M c D o n a l d , Branscomb, and 

B r a n s c o m b ' s s o n , G e o r g e M c D o n a l d ("George") t h e n l e f t t o meet 

M a r t i n . However, when t h e y a r r i v e d , i n s t e a d o f g i v i n g them 

t h e c h i l d r e n , M a r t i n g o t i n t o B r a n s c o m b ' s c a r w i t h t h e two 

c h i l d r e n a n d s a i d , " [ L ] e t ' s go." (R. 1092.) N o t k n o w i n g 

what e l s e t o do, Branscomb b e g a n d r i v i n g . P e r M a r t i n ' s 

d i r e c t i o n , she s t o p p e d a t a g a s o l i n e s t a t i o n s o t h a t M a r t i n 

c o u l d p u r c h a s e c i g a r e t t e s . Branscomb t h e n d r o v e t o h e r h o u s e . 

M c D o n a l d and G e o r g e b o t h t e s t i f i e d t h a t M a r t i n was n o t a c t i n g 

n o r m a l l y t h a t n i g h t , and t h a t he a p p e a r e d t o be u n d e r t h e 

i n f l u e n c e o f d r u g s a n d / o r a l c o h o l . 

When t h e y a r r i v e d a t t h e h o u s e , Branscomb a s k e d M a r t i n t o 

g i v e h e r t h e c h i l d r e n ; M a r t i n w i l l i n g l y s u r r e n d e r e d A m a r i , b u t 

r e f u s e d t o l e t N a k a y l a go. Branscomb s e n t A m a r i i n s i d e t h e 

h o u s e w i t h M c D o n a l d . M a r t i n s t o o d o u t s i d e on t h e f r o n t p o r c h 

w i t h N a k a y l a , w h i l e Branscomb and G e o r g e a t t e m p t e d t o p e r s u a d e 

h i m t o l e t N a k a y l a go. M a r t i n r e f u s e d , so Branscomb and 

G e o r g e e v e n t u a l l y gave up, went i n s i d e t h e h o u s e , and b e g a n 

s p e a k i n g w i t h M c D o n a l d a b o u t a way t o g e t N a k a y l a away f r o m 

M a r t i n . 
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By t h i s t i m e , t h e p o l i c e h a d t r a c k e d M a r t i n t o 

B r a n s c o m b ' s h o u s e , and Columbus, G e o r g i a , p o l i c e o f f i c e r s 

s u r r o u n d e d t h e h o u s e . As f o u r o f f i c e r s a p p r o a c h e d t h e f r o n t 

p o r c h where M a r t i n was s t a n d i n g , M a r t i n f i r e d two s h o t s a t 

them and t h e n f l e d . As s o o n as t h e s h o t s were f i r e d , G e o r g e 

opened t h e f r o n t d o o r , g r a b b e d N a k a y l a , and b r o u g h t h e r i n t o 

t h e h o use f o r s a f e t y . M a r t i n was a p p r e h e n d e d b y a d d i t i o n a l 

o f f i c e r s as he t r i e d t o f l e e . 

The S t a t e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t t h e b u l l e t 

u s e d t o k i l l J o h n n i e was f i r e d f r o m t h e gun t h a t was i n 

M a r t i n ' s p o s s e s s i o n a t t h e t i m e o f h i s a r r e s t . The b u l l e t 

removed f r o m C a r r i l l o was t o o b a d l y damaged t o d e t e r m i n e 

w h e t h e r i t h a d b e e n f i r e d s p e c i f i c a l l y f r o m M a r t i n ' s gun, b u t 

t e s t i m o n y i n d i c a t e d t h a t t h e c a l i b e r o f b u l l e t was t h e same as 

t h e c a l i b e r o f M a r t i n ' s gun. I n a d d i t i o n , a f o o t p r i n t f o u n d 

n e a r t h e b o d i e s o f J o h n n i e and C a r r i l l o m a t c h e d t h e s h o e s 

M a r t i n was w e a r i n g when he was a p p r e h e n d e d . 
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S t a n d a r d o f R e v i e w 

On a p p e a l , M a r t i n r a i s e s two i s s u e s , n e i t h e r o f w h i c h a r e 

p r o p e r l y p r e s e r v e d f o r a p p e l l a t e r e v i e w . T h e r e f o r e , we r e v i e w 

b o t h i s s u e s u n d e r t h e p l a i n - e r r o r r u l e , R u l e 45A, A l a . R. App. 

P., w h i c h p r o v i d e s : 

" I n a l l c a s e s i n w h i c h t h e d e a t h p e n a l t y has 
been i m p o s e d , t h e C o u r t o f C r i m i n a l A p p e a l s s h a l l 
n o t i c e any p l a i n e r r o r o r d e f e c t i n t h e p r o c e e d i n g s 
u n d e r r e v i e w , w h e t h e r o r n o t b r o u g h t t o t h e 
a t t e n t i o n o f t h e t r i a l c o u r t , and t a k e a p p r o p r i a t e 
a p p e l l a t e a c t i o n b y r e a s o n t h e r e o f , whenever s u c h 
e r r o r has o r p r o b a b l y has a d v e r s e l y a f f e c t e d t h e 
s u b s t a n t i a l r i g h t o f t h e a p p e l l a n t . " 

As t h i s C o u r t s t a t e d i n H a l l v. S t a t e , 820 So. 2d 113 ( A l a . 

C r i m . App. 1 9 9 9 ) , a f f ' d , 820 So. 2d 152 ( A l a . 2 0 0 1 ) : 

"The s t a n d a r d o f r e v i e w i n r e v i e w i n g a c l a i m u n d e r 
t h e p l a i n - e r r o r d o c t r i n e i s s t r i c t e r t h a n t h e 
s t a n d a r d u s e d i n r e v i e w i n g an i s s u e t h a t was 
p r o p e r l y r a i s e d i n t h e t r i a l c o u r t o r on a p p e a l . As 
t h e U n i t e d S t a t e s Supreme C o u r t s t a t e d i n U n i t e d  
S t a t e s v. Young, 470 U.S. 1, 105 S.Ct. 1038 , 84 
L .Ed.2d 1 ( 1 9 8 5 ) , t h e p l a i n - e r r o r d o c t r i n e a p p l i e s 
o n l y i f t h e e r r o r i s ' p a r t i c u l a r l y e g r e g i o u s ' and i f 
i t ' s e r i o u s l y a f f e c t [ s ] t h e f a i r n e s s , i n t e g r i t y o r 
p u b l i c r e p u t a t i o n o f j u d i c i a l p r o c e e d i n g s . ' See Ex  
p a r t e P r i c e , 725 So. 2d 1063 ( A l a . 1998 ), c e r t . 
d e n i e d , 526 U.S. 1133, 119 S.Ct. 1809, 143 L.Ed.2d 
1012 ( 1 9 9 9 ) ; B u r g e s s v. S t a t e , 723 So. 2d 742 ( A l a . 
C r . App. 1 9 9 7 ) , a f f ' d , 723 So. 2d 770 ( A l a . 1 9 9 8 ) , 
c e r t . d e n i e d , 526 U.S. 1052, 119 S.Ct. 1360, 143 
L.Ed.2d 521 ( 1 9 9 9 ) ; J o h n s o n v. S t a t e , 620 So. 2d 
679, 701 ( A l a . C r . App. 1 9 9 2 ) , r e v ' d on o t h e r 
g r o u n d s , 620 So. 2d 709 ( A l a . 1 9 9 3 ) , on remand, 620 
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So. 2d 714 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 510 U.S. 
905, 114 S.Ct. 285, 126 L.Ed.2d 235 ( 1 9 9 3 ) . " 

820 So. 2d a t 121-22. 

I . 

M a r t i n c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g h i s 

B a t s o n v. K e n t u c k y , 476 U.S. 79 ( 1 9 8 6 ) , m o t i o n b e c a u s e , he 

s a y s , t h e S t a t e u s e d i t s p e r e m p t o r y s t r i k e s i n a 

d i s c r i m i n a t o r y manner. S p e c i f i c a l l y , M a r t i n c h a l l e n g e s on 

a p p e a l t h e S t a t e ' s s t r i k e o f one p r o s p e c t i v e j u r o r , B.B., an 

A f r i c a n - A m e r i c a n f e m a l e , on t h e g r o u n d t h a t t h e S t a t e ' s 

r e a s o n s f o r s t r i k i n g t h a t j u r o r were p r e t e x t u a l . 

The r e c o r d r e f l e c t s t h a t t h e v e n i r e i n i t i a l l y c o n s i s t e d 

o f 90 p r o s p e c t i v e j u r o r s . A f t e r t h e t r i a l c o u r t e x c u s e d 

s e v e r a l p r o s p e c t i v e j u r o r s f o r v a r i o u s r e a s o n s a n d g r a n t e d 

s e v e r a l c h a l l e n g e s f o r c a u s e by t h e p a r t i e s , 48 p r o s p e c t i v e 

j u r o r s r e m a i n e d , o f w h i c h 14 were A f r i c a n - A m e r i c a n a n d 34 were 

w h i t e . E a c h p a r t y was a l l o t t e d 18 p e r e m p t o r y s t r i k e s , w i t h 

e a c h p a r t i e s ' l a s t s t r i k e b e i n g an a l t e r n a t e j u r o r . The S t a t e 

u s e d 11 o f i t s s t r i k e s t o remove p r o s p e c t i v e A f r i c a n - A m e r i c a n 

j u r o r s and 7 t o remove p r o s p e c t i v e w h i t e j u r o r s . The d e f e n s e 

u s e d a l l o f i t s s t r i k e s t o remove p r o s p e c t i v e w h i t e j u r o r s . 

M a r t i n ' s j u r y c o n s i s t e d o f 3 A f r i c a n - A m e r i c a n j u r o r s and 9 
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w h i t e j u r o r s ; b o t h a l t e r n a t e j u r o r s were w h i t e . B e f o r e t h e 

p a r t i e s b e g a n s t r i k i n g t h e j u r y , t h e t r i a l c o u r t i n s t r u c t e d 

t h e a t t o r n e y s t o s t a t e t h e i r r e a s o n s f o r e a c h s t r i k e a t t h e 

t i m e o f t h e s t r i k e . I n s t r i k i n g j u r o r B.B., t h e p r o s e c u t o r 

s t a t e d : 

" I n q u e s t i o n i n g , she i n d i c a t e d she h a d a nephew 
t h a t h a d b e e n c o n v i c t e d o f r a p e and when I a s k e d h e r 
d i d she t h i n k he h a d be e n f a i r l y t r e a t e d , she was 
e x t r e m e l y h e s i t a n t i n a n s w e r i n g t h a t q u e s t i o n . She 
a l s o i n d i c a t e d t h a t she knew i n f o r m a t i o n a b o u t t h i s 
c a s e f r o m t h e m e d i a . On h e r q u e s t i o n n a i r e , she 
f a i l e d t o answer t h e two q u e s t i o n s t h a t s p e c i f i c a l l y 
went t o w h e t h e r o r n o t you w o u l d impose t h e d e a t h 
p e n a l t y . She i n d i c a t e d t h a t she t h e n d i d n ' t know 
a b o u t t h e d e a t h p e n a l t y . F i n a l l y , she s a i d she 
t h o u g h t maybe she c o u l d . A d d i t i o n a l l y , she d i d n ' t 
f i l l o u t o t h e r q u e s t i o n s , I b e l i e v e , on t h e 
q u e s t i o n n a i r e , a n d l a s t b u t n o t l e a s t , she d i r e c t l y 
w o r k s f o r L.S., who I r e c e n t l y p r o s e c u t e d f o r 
f a i l i n g t o d i s c l o s e c e r t a i n i n f o r m a t i o n r e q u i r e d b y 
l a w b y w o r k i n g a t R u s s e l l E l e m e n t a r y . " 

(R. 946.) A f t e r t h e j u r y was s t r u c k , b u t b e f o r e i t was s w o r n , 

t h e f o l l o w i n g o c c u r r e d : 

" [ M a r t i n ' s c o u n s e l ] : J u d g e , y e s , t h e r e i s a 
c h a l l e n g e t o t h e j u r y as s e l e c t e d . 

"THE COURT: And w h a t ' s t h e c h a l l e n g e b a s e d 
u p o n ? 

" [ M a r t i n ' s c o u n s e l ] : The r a c i a l c o m p o s i t i o n , 
J u d g e . T h e r e a r e 14 j u r o r s , 12 j u r o r s a n d two 
a l t e r n a t e s . A c c o r d i n g t o my t a l l y , t h e r e a r e 11 
w h i t e s a n d t h r e e b l a c k s on t h i s j u r y . Of t h e 
w h i t e s , t h e r e a r e f i v e w h i t e f e m a l e s and s i x w h i t e 
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m a l e s . T h e r e a r e no b l a c k m a l e s on t h i s j u r y a n d 
t h e r e a r e t h r e e b l a c k f e m a l e s , and we c e r t a i n l y 
d o n ' t b e l i e v e t h a t t h i s r e f l e c t s t h e r a c i a l 
c o m p o s i t i o n o f t h i s c o u n t y and w o u l d o b j e c t t o t h i s 
j u r y b e i n g i m p a n e l e d . 

"THE COURT: A n y t h i n g f u r t h e r o t h e r t h a n t h a t ? 

" [ P r o s e c u t o r ] : J u d g e , i n r e s p o n s e , I p o i n t o u t 
t h a t o u t o f 18 s t r i k e s , t h e D e f e n d a n t d i d n o t s t r i k e 
any A f r i c a n - A m e r i c a n s . They were a l l w h i t e m a l e s . 
The S t a t e ' s s t r i k e s went b o t h w h i t e m a l e s , b l a c k 
m a l e s , b l a c k f e m a l e s and w h i t e f e m a l e s , and we f e e l 
we have g i v e n r a c i a l l y n e u t r a l r e a s o n s f o r e a c h and 
e v e r y one o f t h o s e s t r i k e s a nd t h e C o u r t h e a r d t h o s e 
as we gave them. 

"THE COURT: The C o u r t a c c e p t s t h e b a s i s f o r t h e 
s t r i k e s g i v e n by t h e S t a t e and, a l s o , t h e C o u r t does 
n o t f e e l l i k e t h e B a t s o n m o t i o n has bee n p l e a d e d 
w i t h s p e c i f i c i t y t o show r a c i a l d i s c r i m i n a t i o n i n 
t h e p r o s e c u t i o n ' s s e l e c t i o n o f t h e j u r y n o r a 
h i s t o r y o f s e l e c t i o n by r a c e i n t h e p a s t and w o u l d 
deny t h e m o t i o n a t t h i s t i m e . " 

(R. 964-65.) M a r t i n n e v e r p r e s e n t e d t o t h e t r i a l c o u r t t h e 

argument he now makes on a p p e a l r e g a r d i n g t h e S t a t e ' s r e a s o n s 

f o r s t r i k i n g p r o s p e c t i v e j u r o r B.B.; t h e r e f o r e , we r e v i e w t h i s 

c l a i m f o r p l a i n e r r o r . 

"The p a r t y a l l e g i n g d i s c r i m i n a t o r y u s e o f a p e r e m p t o r y 

s t r i k e b e a r s t h e b u r d e n o f e s t a b l i s h i n g a p r i m a f a c i e c a s e o f 

d i s c r i m i n a t i o n . " Ex p a r t e B r o o k s , 695 So. 2d 184, 190 ( A l a . 

1 9 9 7 ) . However, 
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"where, as i n t h e p r e s e n t c a s e , t h e t r i a l c o u r t does 
n o t make an e x p r e s s f i n d i n g t h a t a p r i m a f a c i e c a s e 
o f d i s c r i m i n a t i o n has b e e n e s t a b l i s h e d b u t 
n o n e t h e l e s s r e q u i r e s t h e c h a l l e n g e d p a r t y t o e x p l a i n 
i t s p e r e m p t o r y s t r i k e s , t h e a p p e l l a t e c o u r t w i l l 
p resume t h a t t h e t r i a l c o u r t f o u n d a p r i m a f a c i e 
c a s e and w i l l e v a l u a t e t h e e x p l a n a t i o n s o f f e r e d b y 
t h e c h a l l e n g e d p a r t y . " 

R o g e r s v. S t a t e , 819 So. 2d 643, 648 ( A l a . C r i m . App. 2 0 0 1 ) . 

See a l s o Ex p a r t e B r o o k s , 695 So. 2d a t 190; H u n t l e y v. S t a t e , 

627 So. 2d 1013 ( A l a . 1 9 9 2 ) ; and J o h n s o n v. S t a t e , [Ms. CR-07-

0965, M a r c h 20, 2 0 0 9 ] ___ So. 3d ___ , ___ ( A l a . C r i m . App. 

2 0 0 9 ) . H e r e , t h e t r i a l c o u r t d i d n o t make an e x p r e s s f i n d i n g 

t h a t M a r t i n h a d e s t a b l i s h e d a p r i m a f a c i e c a s e o f r a c i a l 

d i s c r i m i n a t i o n . R a t h e r , b e f o r e t h e s t r i k i n g o f t h e j u r y e v e n 

b e g a n , t h e t r i a l c o u r t i n s t r u c t e d b o t h p a r t i e s t o s t a t e t h e 

r e a s o n s f o r e a c h s t r i k e as t h e s t r i k e s were made. T h e r e f o r e , 

we have no c h o i c e b u t t o presume t h a t a p r i m a f a c i e c a s e o f 

d i s c r i m i n a t i o n was e s t a b l i s h e d , a nd we w i l l e v a l u a t e t h e 

p r o s e c u t o r ' s r e a s o n s f o r s t r i k i n g B.B. 

" A f t e r a p r i m a f a c i e c a s e i s e s t a b l i s h e d , t h e r e 
i s a p r e s u m p t i o n t h a t t h e p e r e m p t o r y c h a l l e n g e s were 
u s e d t o d i s c r i m i n a t e a g a i n s t b l a c k j u r o r s . B a t s o n , 
476 U.S. a t 97, 106 S.Ct. a t 1723. The s t a t e t h e n 
has t h e b u r d e n o f a r t i c u l a t i n g a c l e a r , s p e c i f i c , 
a nd l e g i t i m a t e r e a s o n f o r t h e c h a l l e n g e w h i c h 
r e l a t e s t o t h e p a r t i c u l a r c a s e t o be t r i e d , a nd 
w h i c h i s n o n d i s c r i m i n a t o r y . B a t s o n , 476 U.S. a t 97, 
106 S.Ct. a t 1723. However, t h i s s h o w i n g n e e d n o t 
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r i s e t o t h e l e v e l o f a c h a l l e n g e f o r c a u s e . [Ex 
p a r t e ] J a c k s o n , [516 So. 2d 768 ( A l a . 1 9 8 6 ) ] . " 

Ex p a r t e B r a n c h , 526 So. 2d 609, 623 ( A l a . 1 9 8 7 ) . 

" W i t h i n t h e c o n t e x t o f B a t s o n , a ' r a c e - n e u t r a l ' 
e x p l a n a t i o n 'means an e x p l a n a t i o n b a s e d on s o m e t h i n g 
o t h e r t h a n t h e r a c e o f t h e j u r o r . A t t h i s s t e p o f 
t h e i n q u i r y , t h e i s s u e i s t h e f a c i a l v a l i d i t y o f t h e 
p r o s e c u t o r ' s e x p l a n a t i o n . U n l e s s a d i s c r i m i n a t o r y 
i n t e n t i s i n h e r e n t i n t h e p r o s e c u t o r ' s e x p l a n a t i o n , 
t h e r e a s o n o f f e r e d w i l l be deemed r a c e n e u t r a l . ' 
H e r n a n d e z v. New Y o r k , 500 U.S. 352, 360, 111 S.Ct. 
1859, 1866, 114 L.Ed.2d 395 ( 1 9 9 1 ) . ' I n e v a l u a t i n g 
t h e r a c e - n e u t r a l i t y o f an a t t o r n e y ' s e x p l a n a t i o n , a 
c o u r t must d e t e r m i n e w h e t h e r , a s s u m i n g t h e p r o f f e r e d 
r e a s o n s f o r t h e p e r e m p t o r y c h a l l e n g e s a r e t r u e , t h e 
c h a l l e n g e s v i o l a t e t h e E q u a l P r o t e c t i o n C l a u s e as a 
m a t t e r o f l a w . ' I d . ' [ E ] v a l u a t i o n o f t h e 
p r o s e c u t o r ' s s t a t e o f m i n d b a s e d on demeanor and 
c r e d i b i l i t y l i e s " p e c u l i a r l y w i t h i n t h e t r i a l 
j u d g e s ' s p r o v i n c e . " ' H e r n a n d e z , 500 U.S. a t 365, 
111 S.Ct. a t 1869." 

A l l e n v. S t a t e , 659 So. 2d 135, 147 ( A l a . C r i m . App. 1994) 

( e m p h a s i s a d d e d ) . See a l s o R o g e r s , 819 So. 2d a t 649. "'The 

t r i a l c o u r t i s i n a b e t t e r p o s i t i o n t h a n t h e a p p e l l a t e c o u r t 

t o d i s t i n g u i s h bona f i d e r e a s o n s f r o m sham e x c u s e s . ' " H a r r i s 

v. S t a t e , 2 So. 3d 880, 899 ( A l a . C r i m . App. 2007) ( q u o t i n g 

H e a r d v. S t a t e , 584 So. 2d 556, 561 ( A l a . C r i m . App. 1 9 9 1 ) ) . 

Thus, " ' " [ o ] n a p p e a l , t h e t r i a l c o u r t ' s r u l i n g on t h e q u e s t i o n 

w h e t h e r t h e r e s p o n d i n g p a r t y o f f e r e d l e g i t i m a t e r a c e - n e u t r a l 

r e a s o n s w i l l n o t be o v e r t u r n e d u n l e s s i t i s c l e a r l y 

17 



CR-07-0276 

e r r o n e o u s . " ' " H a r r i s , 2 So. 3d a t 899 ( q u o t i n g H a r r i s o n v.  

S t a t e , 879 So. 2d 594, 607 ( A l a . C r i m . App. 2003) ( q u o t i n g i n 

t u r n Ex p a r t e B r o o k s , 695 So. 2d a t 1 9 0 ) ) ) . "'"A f i n d i n g i s 

' c l e a r l y e r r o n e o u s ' when a l t h o u g h t h e r e i s e v i d e n c e t o s u p p o r t 

i t , t h e r e v i e w i n g c o u r t on t h e e n t i r e e v i d e n c e i s l e f t w i t h 

t h e d e f i n i t e a nd f i r m c o n v i c t i o n t h a t a m i s t a k e h as b e e n 

c o m m i t t e d . " ' " F l e t c h e r v. S t a t e , 703 So. 2d 432, 436 ( A l a . 

C r i m . App. 1997) ( q u o t i n g D a v i s v. S t a t e , 555 So. 2d 309, 312 

( A l a . C r i m . App. 1989) ( q u o t i n g i n t u r n P o w e l l v. S t a t e , 548 

So. 2d 590, 594 ( A l a . C r i m . App. 1 9 8 8 ) , a f f ' d , 548 So. 2d 605 

( A l a . 1 9 8 9 ) ) ) . 

"Once t h e p r o s e c u t o r has a r t i c u l a t e d a 
n o n d i s c r i m i n a t o r y r e a s o n f o r c h a l l e n g i n g t h e b l a c k 
j u r o r s , t h e o t h e r s i d e c a n o f f e r e v i d e n c e s h o w i n g 
t h a t t h e r e a s o n s o r e x p l a n a t i o n s a r e m e r e l y a sham 
o r p r e t e x t . [ P e o p l e v.] W h e e l e r , 22 C a l . 3d [258] 
a t 282, 583 P.2d [748] a t 763-64, 148 C a l . R p t r . 
[890] a t 906 [ ( 1 9 7 8 ) ] . O t h e r t h a n r e a s o n s t h a t a r e 
o b v i o u s l y c o n t r i v e d , t h e f o l l o w i n g a r e i l l u s t r a t i v e 
o f t h e t y p e s o f e v i d e n c e t h a t c a n be u s e d t o show 
sham o r p r e t e x t : 

" 1 . The r e a s o n s g i v e n a r e n o t r e l a t e d 
t o t h e f a c t s o f t h e c a s e . 

"2. T h e r e was a l a c k o f q u e s t i o n i n g t o 
t h e c h a l l e n g e d j u r o r , o r a l a c k o f 
m e a n i n g f u l q u e s t i o n s . 
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"3. D i s p a r a t e t r e a t m e n t -- p e r s o n s 
w i t h t h e same o r s i m i l a r c h a r a c t e r i s t i c s as 
t h e c h a l l e n g e d j u r o r were n o t s t r u c k . ... 

"4. D i s p a r a t e e x a m i n a t i o n o f members 
o f t h e v e n i r e ; e.g., a q u e s t i o n d e s i g n e d t o 
p r o v o k e a c e r t a i n r e s p o n s e t h a t i s l i k e l y 
t o d i s q u a l i f y t h e j u r o r was a s k e d t o b l a c k 
j u r o r s , b u t n o t t o w h i t e j u r o r s . ... 

"5. The p r o s e c u t o r , h a v i n g 6 
p e r e m p t o r y c h a l l e n g e s , u s e d 2 t o remove t h e 
o n l y 2 b l a c k s r e m a i n i n g on t h e v e n i r e . 

"6. 'An e x p l a n a t i o n b a s e d on a g r o u p 
b i a s where t h e g r o u p t r a i t i s n o t shown t o 
a p p l y t o t h e c h a l l e n g e d j u r o r 
s p e c i f i c a l l y . ' S l a p p y [v. S t a t e ] , 503 So. 
2d [350] a t 355 [ ( F l a . D i s t . C t . A p p . 1 9 8 7 ) ] . 
F o r i n s t a n c e , an a s s u m p t i o n t h a t t e a c h e r s 
as a c l a s s a r e t o o l i b e r a l , w i t h o u t any 
s p e c i f i c q u e s t i o n s h a v i n g b e e n d i r e c t e d t o 
t h e p a n e l o r t h e i n d i v i d u a l j u r o r s h o w i n g 
t h e p o t e n t i a l l y l i b e r a l n a t u r e o f t h e 
c h a l l e n g e d j u r o r . " 

Ex p a r t e B r a n c h , 526 So. 2d a t 624. 

I n t h e i n s t a n t c a s e , t h e p r o s e c u t o r p r o v i d e d f i v e r e a s o n s 

f o r s t r i k i n g p r o s p e c t i v e j u r o r B.B. M a r t i n c h a l l e n g e s on 

a p p e a l o n l y t h r e e o f t h o s e r e a s o n s -- t h e f i r s t t h r e e a s s e r t e d 

b y t h e p r o s e c u t o r . M a r t i n makes no a r g u m e n t , n o r does he e v e n 

m e n t i o n i n h i s b r i e f , t h e f i n a l two r e a s o n s a s s e r t e d by t h e 

p r o s e c u t o r f o r s t r i k i n g B.B. I t i s w e l l s e t t l e d t h a t " [ a ] s 

l o n g as one r e a s o n g i v e n by t h e p r o s e c u t o r f o r t h e s t r i k e o f 
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a p o t e n t i a l j u r o r i s s u f f i c i e n t l y r a c e - n e u t r a l , a 

d e t e r m i n a t i o n c o n c e r n i n g any o t h e r r e a s o n g i v e n n e e d n o t be 

made." J o h n s o n v. S t a t e , 648 So. 2d 629, 632 ( A l a . C r i m . App. 

1 9 9 4 ) . See a l s o J a c k s o n v. S t a t e , 791 So. 2d 979, 1009 n.6 

( A l a . C r i m . App. 2 0 0 0 ) ; Brown v. S t a t e , 705 So. 2d 871, 874 

( A l a . C r i m . App. 1 9 9 7 ) ; and Wood v. S t a t e , 715 So. 2d 812, 816 

( A l a . C r i m . App. 1 9 9 6 ) , a f f ' d , 715 So. 2d 819 ( A l a . 1 9 9 8 ) . 

"Where a p r o s e c u t o r g i v e s a r e a s o n w h i c h may be a p r e t e x t , ... 

b u t a l s o g i v e s v a l i d a d d i t i o n a l g r o u n d s f o r t h e s t r i k e , t h e 

r a c e - n e u t r a l r e a s o n s w i l l s u p p o r t t h e s t r i k e . " B a t t l e v.  

S t a t e , 574 So. 2d 943, 949 ( A l a . C r i m . App. 1 9 9 0 ) . E v e n s o , 

we have t h o r o u g h l y r e v i e w e d t h e e x t e n s i v e i n d i v i d u a l v o i r d i r e 

o f t h e v e n i r e m e m b e r s -- e n c o m p a s s i n g o v e r 800 p a g e s i n t h e 

t r a n s c r i p t -- as w e l l as t h e q u e s t i o n n a i r e s f i l l e d o u t by t h e 

p r o s p e c t i v e j u r o r s , and we c o n c l u d e t h a t a l l f i v e r e a s o n s 

p r o v i d e d b y t h e p r o s e c u t o r f o r s t r i k i n g B.B. were r a c e - n e u t r a l 

and t h a t none was p r e t e x t u a l . 

The p r o s e c u t o r ' s f i r s t r e a s o n f o r s t r i k i n g B.B. was t h a t 

she was h e s i t a n t i n a n s w e r i n g q u e s t i o n s r e g a r d i n g w h e t h e r h e r 

nephew h a d b e e n t r e a t e d f a i r l y w i t h r e s p e c t t o h i s c o n v i c t i o n 

f o r r a p e . H e s i t a n c y i n a n s w e r i n g q u e s t i o n s d u r i n g v o i r d i r e 
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i s a r a c e - n e u t r a l r e a s o n f o r a p e r e m p t o r y s t r i k e . See, e.g., 

M o r r i s v. S t a t e , 246 Ga. App. 260, 540 S.E.2d 244 ( 2 0 0 0 ) , and 

S t a t e v. Weaver, 912 S.W.2d 499 (Mo. 1995) ( b o t h h o l d i n g t h a t 

h e s i t a n c y i n a n s w e r i n g q u e s t i o n s i s a r a c e - n e u t r a l r e a s o n f o r 

s t r i k i n g a p r o s p e c t i v e j u r o r ) . I n a d d i t i o n , t h e f a c t t h a t a 

p r o s p e c t i v e j u r o r has a r e l a t i v e who has b e e n c o n v i c t e d o f a 

c r i m e i s a r a c e - n e u t r a l r e a s o n f o r a p e r e m p t o r y s t r i k e . See, 

e.g., Ex p a r t e Brown, 686 So. 2d 409, 418 ( A l a . 1 9 9 6 ) ; Ex 

p a r t e M c N a i r , 653 So. 2d 353, 356 ( A l a . 1 9 9 4 ) ; Lee v. S t a t e , 

898 So. 2d 790, 814 ( A l a . C r i m . App. 2 0 0 1 ) ; and C l a r k v. 

S t a t e , 896 So. 2d 584, 612 ( A l a . C r i m . App. 2 0 0 0 ) . 

M a r t i n a r g u e s , however, t h a t t h i s r e a s o n was p r e t e x t u a l 

b e c a u s e , he s a y s , i t i s n o t s u p p o r t e d b y t h e r e c o r d . The 

r e c o r d r e f l e c t s t h e f o l l o w i n g d u r i n g v o i r d i r e o f B.B.: 

" [ P r o s e c u t o r ] : Now, we have a c o p y o f y o u r 
q u e s t i o n n a i r e . 

" [ B . B . ] : Y e s . 

" [ P r o s e c u t o r ] : And t h e r e a r e a c o u p l e o f t h i n g s 
I w a n t e d t o f o l l o w up. You i n d i c a t e d you h a d a 
nephew who was c h a r g e d w i t h r a p e i n A t l a n t a ? 

" [ B . B . ] : Y e s , s i r . 

" [ P r o s e c u t o r ] : And t h a t was t h i s y e a r , 2007? 

" [ B . B . ] : Y e s , s i r . 
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" [ P r o s e c u t o r ] : And he was f o u n d g u i l t y and g i v e n 
-- was he g i v e n a j a i l s e n t e n c e , o r what happened? 

" [ B . B . ] : Y e s , s i r . 

" [ P r o s e c u t o r ] : Do you f e e l l i k e y o u r nephew was 
t r e a t e d f a i r l y by t h e s y s t e m ? 

" [ B . B . ] : I r e a l l y c a n ' t s a y b e c a u s e I r e a l l y 
d o n ' t know t h e w h o l e s i t u a t i o n . 

" [ P r o s e c u t o r ] : I t a k e i t you d i d n ' t a t t e n d t h e 
t r i a l ? 

" [ B . B . ] : No, s i r . " 

(R. 621.) 

We a g r e e w i t h M a r t i n t h a t t h e r e c o r d does n o t r e f l e c t 

h e s i t a n c y on t h e p a r t o f B.B. when a n s w e r i n g q u e s t i o n s a b o u t 

h e r nephew's c o n v i c t i o n . However, h e s i t a n c y i n a n s w e r i n g 

q u e s t i o n s , l i k e t h e demeanor o f a p r o s p e c t i v e j u r o r , w i l l 

o f t t i m e s n o t be r e f l e c t e d i n t h e r e c o r d . The f a c t t h a t a 

p r o s e c u t o r ' s s t a t e d r e a s o n f o r s t r i k i n g a j u r o r i s n o t 

r e f l e c t e d i n t h e r e c o r d does n o t n e c e s s a r i l y make t h a t r e a s o n 

p r e t e x t u a l . R a t h e r , once t h e p r o s e c u t o r a r t i c u l a t e d t h i s 

r a c e - n e u t r a l r e a s o n f o r s t r i k i n g B.B., t h e b u r d e n was on 

M a r t i n t o show t h a t t h e r e a s o n was p r e t e x t u a l . M a r t i n d i d n o t 

o b j e c t , o r e v e n d i s a g r e e , when t h e p r o s e c u t o r s t a t e d h e s i t a n c y 

i n a n s w e r i n g q u e s t i o n s as a r e a s o n f o r s t r i k i n g B.B., n o r d i d 
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M a r t i n make any argument t o t h e t r i a l c o u r t t h a t t h i s r e a s o n 

f o r s t r i k i n g B.B. was p r e t e x t u a l . See, e.g., F i n n e y v. S t a t e , 

860 So. 2d 367, 380 ( A l a . C r i m . App. 2002) ( p r o s e c u t o r ' s 

s t a t e d r e a s o n f o r s t r i k i n g j u r o r was n o t p r e t e x t u a l a l t h o u g h 

t h e j u r o r ' s n o d d i n g o f h e r h e a d and s t a t i n g " y e a h " i n r e s p o n s e 

t o a n o t h e r j u r o r ' s o p i n i o n r e g a r d i n g c o n f i d e n t i a l i n f o r m a n t s 

-- one o f t h e p r o s e c u t o r ' s r e a s o n s f o r s t r i k i n g t h e j u r o r -¬

was n o t r e f l e c t e d i n t h e r e c o r d , b e c a u s e t h e d e f e n d a n t d i d n o t 

o b j e c t o r o t h e r w i s e d i s a g r e e w i t h t h e p r o s e c u t o r ' s a s s e r t i o n 

r e g a r d i n g t h e j u r o r ) ; a nd R o g e r s , 819 So. 2d a t 650 ( a l t h o u g h 

demeanor o f p r o s p e c t i v e j u r o r was n o t r e f l e c t e d i n r e c o r d , t h e 

S t a t e ' s p r o f f e r e d r e a s o n f o r s t r i k i n g t h e j u r o r -- t h a t t h e 

j u r o r was l o o k i n g and l a u g h i n g a t t h e d e f e n d a n t d u r i n g v o i r 

d i r e -- was h e l d t o be r a c e - n e u t r a l and n o t p r e t e x t u a l where 

t h e d e f e n d a n t f a i l e d t o o b j e c t o r d i s a g r e e w i t h p r o s e c u t o r ' s 

a s s e r t i o n t h a t j u r o r was l o o k i n g a t and l a u g h i n g a t t h e 

d e f e n d a n t ) . I n a d d i t i o n , when d e n y i n g M a r t i n ' s B a t s o n m o t i o n , 

t h e t r i a l c o u r t s p e c i f i c a l l y s t a t e d t h a t i t a c c e p t e d t h e 

S t a t e ' s r e a s o n s f o r i t s s t r i k e s . Under t h e s e c i r c u m s t a n c e s , 

we c a n n o t f i n d t h a t t h i s r e a s o n f o r s t r i k i n g B.B. was 

p r e t e x t u a l . 
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The p r o s e c u t o r ' s s e c o n d r e a s o n f o r s t r i k i n g B.B. was t h a t 

she h a d h e a r d a b o u t t h e c a s e f r o m t h e m e d i a . "' [T]he f a c t 

t h a t [a v e n i r e m e m b e r ] may have g a i n e d i n f o r m a t i o n f r o m 

p r e t r i a l p u b l i c i t y r e l a t e d t o t h e f a c t s o f t h e c a s e t o be 

t r i e d i s a r a c e - n e u t r a l r e a s o n f o r a s t r i k e . ' " B l a n t o n v.  

S t a t e , 886 So. 2d 850, 874 ( A l a . C r i m . App. 2003) ( q u o t i n g 

S o c k w e l l v. S t a t e , 675 So. 2d 4, 20 ( A l a . C r i m . App. 1 9 9 3 ) , 

a f f ' d , 675 So. 2d 38 ( A l a . 1 9 9 5 ) ) . M a r t i n a r g u e s , h o w e v er, 

t h a t t h i s r e a s o n was p r e t e x t u a l b e c a u s e , he s a y s , two o t h e r 

p r o s p e c t i v e j u r o r s , W.W. and J.H., b o t h w h i t e m a l e s who were 

n o t s t r u c k b y t h e S t a t e and who u l t i m a t e l y s e r v e d on h i s j u r y , 

h a d a l s o b e e n e x p o s e d t o m e d i a c o v e r a g e and " w o u l d be more o f 

a c o n c e r n r e g a r d i n g m e d i a e x p o s u r e t h a n [ j ] u r o r B.B." 

( M a r t i n ' s b r i e f , a t 22-23.) 

M a r t i n a r g u e s t h a t j u r o r W.W. s h o u l d have b e e n more o f a 

c o n c e r n t o t h e p r o s e c u t o r t h a n B.B. r e g a r d i n g m e d i a c o v e r a g e 

b e c a u s e , a c c o r d i n g t o M a r t i n , W.W. s t a t e d o n l y " I t h i n k s o " 

when a s k e d w h e t h e r he c o u l d s e t a s i d e a n y t h i n g he h a d h e a r d 

a b o u t t h e c a s e and b a s e h i s d e c i s i o n s o l e l y on t h e e v i d e n c e 

p r e s e n t e d a t t r i a l , w h i l e B.B. s t a t e d " I c a n " when a s k e d t h e 

same q u e s t i o n . We d i s a g r e e . " I t h i n k s o " and " I c a n " a r e n o t 
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so s u b s t a n t i a l l y d i s s i m i l a r as t o make W.W. more o f a c o n c e r n 

t o t h e p r o s e c u t o r t h a n B.B. r e g a r d i n g m e d i a c o v e r a g e . 

M a r t i n f u r t h e r a r g u e s -- i n o b v i o u s c o n t r a d i c t i o n t o h i s 

f i r s t a r g u ment -- t h a t B.B.'s a n s w e r s and W.W.'s an s w e r s 

r e g a r d i n g m e d i a c o v e r a g e were " a l m o s t i d e n t i c a l " and t h a t "as 

t o t h e i s s u e o f m e d i a e x p o s u r e " t h e o n l y d i f f e r e n c e b e t w e e n 

[B.B. and j u r o r W.W.] i s t h e i r r a c e . " ( M a r t i n ' s b r i e f , a t 

23.) 

We a g r e e w i t h M a r t i n t h a t t h e r e c o r d r e v e a l s no 

d i s c e r n a b l e d i f f e r e n c e b e t w e e n B.B. and W.W. w i t h r e s p e c t t o 

t h e i r a n s w e r s r e g a r d i n g m e d i a c o v e r a g e -- b o t h s t a t e d t h a t 

t h e y h a d h e a r d a b o u t t h e c a s e , b u t t h a t t h e y c o u l d n o t 

remember any s p e c i f i c f a c t s ; b o t h s t a t e d t h a t t h e y h a d n o t 

f o r m e d any o p i n i o n s a b o u t t h e c a s e ; and b o t h e s s e n t i a l l y 

s t a t e d t h a t t h e y c o u l d s e t a s i d e any k n o w l e d g e t h e y h a d f r o m 

m e d i a c o v e r a g e and b a s e t h e i r d e c i s i o n s o l e l y on t h e e v i d e n c e 

p r e s e n t e d a t t r i a l . However, a p r o s e c u t o r ' s s t a t e d r e a s o n f o r 

s t r i k i n g a p r o s p e c t i v e j u r o r c a n n o t be v i e w e d i n a vacuum and 

w i t h o u t r e g a r d t o any o t h e r r e a s o n s f o r s t r i k i n g t h a t j u r o r . 

A l t h o u g h B.B. and W.W. were s i m i l a r w i t h r e s p e c t t o t h e i r 

e x p o s u r e t o m e d i a c o v e r a g e o f t h e c a s e , t h e r e were s u b s t a n t i a l 
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d i f f e r e n c e s b e t w e e n them i n o t h e r r e s p e c t s . F o r e x a m p l e , B.B. 

e x p r e s s e d m i x e d f e e l i n g s r e g a r d i n g t h e d e a t h p e n a l t y (see 

d i s c u s s i o n b e l o w ) , w h i l e W.W. i n d i c a t e d t h a t he was s t r o n g l y 

i n f a v o r o f t h e d e a t h p e n a l t y ; j u r o r B.B. h a d a r e l a t i v e who 

h a d b e e n c o n v i c t e d o f a c r i m e , w h i l e W.W. d i d n o t ; a n d B.B. 

w o r k e d d i r e c t l y f o r a man who h a d b e e n p r o s e c u t e d b y t h e v e r y 

p r o s e c u t o r who was p r o s e c u t i n g M a r t i n , w h i l e W.W. d i d n o t . 

T h e r e f o r e , we c a n n o t s a y t h a t t h e p r o s e c u t o r ' s n o t s t r i k i n g 

W.W. b a s e d on h i s m e d i a e x p o s u r e i n d i c a t e s t h a t t h e 

p r o s e c u t o r ' s s t r i k i n g o f B.B. b a s e d i n p a r t on h e r m e d i a 

e x p o s u r e was p r e t e x t u a l . 

M a r t i n a r g u e s t h a t j u r o r J.H. s h o u l d a l s o have b e e n more 

o f a c o n c e r n t o t h e p r o s e c u t o r t h a n B.B. r e g a r d i n g m e d i a 

c o v e r a g e b e c a u s e , a c c o r d i n g t o M a r t i n , J.H. h a d " c o n s t a n t " 

e x p o s u r e t o t h e m e d i a w h i l e B.B. d i d n o t . ( M a r t i n ' s b r i e f , a t 

23.) He a l s o a r g u e s t h a t t h e r e was d i s p a r a t e e x a m i n a t i o n o f 

B.B. and J.H. by t h e p r o s e c u t o r b e c a u s e , he s a y s , J.H. was 

n e v e r a s k e d b y t h e p r o s e c u t o r w h e t h e r he h a d f o r m e d an o p i n i o n 

a b o u t t h e c a s e b a s e d on h i s m e d i a e x p o s u r e w h i l e B.B. was 

a s k e d t h a t q u e s t i o n . However, t h e e n t i r e p r e m i s e u n d e r l y i n g 

t h i s a rgument -- t h a t J.H. h a d b e e n e x p o s e d t o m e d i a c o v e r a g e 
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o f t h e c a s e -- i s i n c o r r e c t . The r e c o r d r e f l e c t s t h a t when 

t h e p r o s e c u t o r a s k e d J.H. i f he h a d h e a r d a n y t h i n g a b o u t t h e 

c a s e , J.H. r e s p o n d e d : "No, s i r . " (R. 880.) J.H. t h e n a d d e d 

t h a t " i f " t h e r e was s o m e t h i n g i n t h e newspaper a b o u t t h e c a s e , 

he h a d " p r o b a b l y " r e a d i t b e c a u s e he r e a d s t h e ne w s p a p e r 

" q u i t e a b i t . " (R. 880.) J.H., however, h a d no r e c o l l e c t i o n 

o f h e a r i n g o r r e a d i n g a b o u t t h e c a s e . J.H. h a d a l s o i n d i c a t e d 

on t h e j u r o r q u e s t i o n n a i r e t h a t he d i d n o t know w h e t h e r he h a d 

h e a r d a n y t h i n g a b o u t t h e c a s e f r o m t h e m e d i a . B.B., on t h e 

o t h e r hand, a n s w e r e d " Y e s , s i r " when a s k e d w h e t h e r she h a d 

h e a r d a b o u t t h e c a s e and a l s o i n d i c a t e d on t h e q u e s t i o n n a i r e 

t h a t she h a d h e a r d a b o u t t h e c a s e . (R. 622.) A l t h o u g h she 

c o u l d n o t remember any s p e c i f i c s a b o u t t h e c a s e , B.B. d i d 

remember h e a r i n g a b o u t t h e c a s e , u n l i k e J.H., who d i d n o t e v e n 

remember h e a r i n g a b o u t t h e c a s e . M o r e o v e r , b e c a u s e J.H. h a d 

n e v e r h e a r d a b o u t t h e c a s e , t h e p r o s e c u t o r h a d no r e a s o n t o 

a s k J.H. i f he h a d f o r m e d any o p i n i o n a b o u t t h e c a s e b a s e d on 

what he h a d h e a r d . We f i n d no r a c i a l d i s p a r i t y i n t h e 

p r o s e c u t o r ' s q u e s t i o n i n g o f t h e j u r o r s t h a t w o u l d i n d i c a t e t h e 

p r o s e c u t o r ' s s t r i k i n g o f B.B. b a s e d on h e r m e d i a e x p o s u r e was 

p r e t e x t u a l . 
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The p r o s e c u t o r ' s t h i r d r e a s o n f o r s t r i k i n g B.B. was t h a t 

she d i d n o t answer two q u e s t i o n s on t h e j u r o r q u e s t i o n n a i r e 

r e g a r d i n g t h e d e a t h p e n a l t y , and she s t a t e d d u r i n g v o i r d i r e 

t h a t she d i d n o t answer t h e q u e s t i o n s b e c a u s e she d i d n o t know 

how she f e l t a b o u t t h e d e a t h p e n a l t y a t t h e t i m e she f i l l e d 

o u t t h e q u e s t i o n n a i r e , b u t she e v e n t u a l l y s t a t e d d u r i n g v o i r 

d i r e t h a t "she t h o u g h t t h a t maybe she c o u l d " i m pose t h e d e a t h 

p e n a l t y . " M i x e d f e e l i n g s o r r e s e r v a t i o n s r e g a r d i n g i m p o s i t i o n 

o f t h e d e a t h p e n a l t y a r e v a l i d r a c e - n e u t r a l r e a s o n s f o r 

p e r e m p t o r y s t r i k e s . . . . " A c k l i n v. S t a t e , 790 So. 2d 975, 988 

( A l a . C r i m . App. 2 0 0 0 ) . See a l s o M a s h b u r n v. S t a t e , 7 So. 3d 

453 ( A l a . C r i m . App. 2 0 0 7 ) , a n d H o c k e r v. S t a t e , 840 So. 2d 

197 ( A l a . C r i m . App. 2 0 0 2 ) . " A l t h o u g h a j u r o r ' s r e s e r v a t i o n s 

a b o u t t h e d e a t h p e n a l t y may n o t be s u f f i c i e n t f o r a c h a l l e n g e 

f o r c a u s e , h i s [ o r h e r ] v i e w may c o n s t i t u t e a r e a s o n a b l e 

e x p l a n a t i o n f o r t h e e x e r c i s e o f a p e r e m p t o r y s t r i k e . " J o h n s o n  

v. S t a t e , 620 So. 2d 679, 696 ( A l a . C r i m . App. 1 9 9 2 ) , r e v ' d on 

o t h e r g r o u n d s , 620 So. 2d 709 ( A l a . 1 9 9 3 ) . I n a d d i t i o n , " l a c k 

o f r e s p o n s e b y o r p a r t i c i p a t i o n o f v e n i r e m e m b e r s i s a v a l i d 

r a c e - n e u t r a l r e a s o n f o r s t r i k i n g a p r o s p e c t i v e j u r o r . " Macon  

v. S t a t e , 659 So. 2d 221, 223 ( A l a . C r i m . App. 1 9 9 4 ) . 

28 



CR-07-0276 

M a r t i n a r g u e s t h a t t h i s r e a s o n was p r e t e x t u a l b e c a u s e , he 

s a y s , i t i s n o t s u p p o r t e d by t h e r e c o r d . S p e c i f i c a l l y , M a r t i n 

a r g u e s t h a t B.B. d i d n o t s t a t e t h a t "she t h o u g h t t h a t maybe 

she c o u l d " impose t h e d e a t h p e n a l t y , b u t c l e a r l y s t a t e d t h a t 

she h a d no p r o b l e m s w i t h t h e d e a t h p e n a l t y and c o u l d v o t e t o 

impose i t . D u r i n g v o i r d i r e , t h e f o l l o w i n g o c c u r r e d : 

" [ P r o s e c u t o r ] : ... Now, I n o t i c e t h e r e were some 
q u e s t i o n s t h a t a s k e d you w h a t ' s y o u r o p i n i o n a b o u t 
t h e d e a t h p e n a l t y a n d you d i d n ' t a nswer t h a t . What 
i s y o u r o p i n i o n ? 

" [ B . B . ] : I d i d n ' t a n s w e r i t b e c a u s e I d o n ' t 

know. I mean -¬

" [ P r o s e c u t o r ] : W e l l , l e t me a s k you, do you 
t h i n k t h e S t a t e s h o u l d be a b l e t o s e e k t h e d e a t h 

p e n a l t y ? 

" [ B . B . ] : Y e s . 

" [ P r o s e c u t o r ] : Ma'am? 

" [ B . B . ] : Y e s . 
" [ P r o s e c u t o r ] : And do you f e e l l i k e i t i s an 

a p p r o p r i a t e p u n i s h m e n t i n some c a s e s ? 
" [ B . B . ] : Y e s . 

" [ P r o s e c u t o r ] : L e t me k i n d o f a s k you t h e b i g 
q u e s t i o n . C o u l d you p e r s o n a l l y v o t e t o impose o r 
recommend t h e d e a t h p e n a l t y , b e c a u s e t h e j u r y ' s 
v e r d i c t on l i f e w i t h o u t p a r o l e o r d e a t h i s , i n f a c t , 
a r e c o m m e n d a t i o n t o t h e C o u r t , b u t c o u l d you 
recommend t h e d e a t h p e n a l t y f o r someone? 
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" [ B . B . ] : Y e s . " 

(R. 623.) We must a g r e e w i t h M a r t i n t h a t t h e p r o s e c u t o r ' s 

r e c o l l e c t i o n o f B.B.'s a n s w e r s d u r i n g v o i r d i r e r e g a r d i n g h e r 

f e e l i n g s a b o u t t h e d e a t h p e n a l t y was i n a c c u r a t e . However, i t 

i s c l e a r t o us t h a t i t was n o t B.B.'s u l t i m a t e a n s w e r s d u r i n g 

v o i r d i r e r e g a r d i n g h e r f e e l i n g s a b o u t t h e d e a t h p e n a l t y t h a t 

c o n c e r n e d t h e p r o s e c u t o r . R a t h e r , i t was h e r f a i l u r e t o 

a n swer t h e d e a t h - p e n a l t y q u e s t i o n s on t h e q u e s t i o n n a i r e and 

h e r e x p l a n a t i o n t h a t she d i d n o t answer t h e q u e s t i o n s b e c a u s e 

she d i d n o t know what h e r f e e l i n g s a b o u t t h e d e a t h p e n a l t y 

were a t t h a t t i m e . The f a c t t h a t t h e p r o s e c u t o r ' s 

r e c o l l e c t i o n o f B.B.'s e x a c t a n s w e r s d u r i n g v o i r d i r e was 

i n a c c u r a t e does n o t c o n v i n c e us t h a t t h i s r e a s o n f o r s t r i k i n g 

B.B. was p r e t e x t u a l . 

The p r o s e c u t o r ' s f i n a l two r e a s o n s f o r s t r i k i n g B.B. were 

t h a t B.B. f a i l e d t o a nswer s e v e r a l q u e s t i o n s on t h e j u r o r 

q u e s t i o n n a i r e and t h a t B.B. w o r k e d d i r e c t l y f o r a man who h a d 

r e c e n t l y b e e n p r o s e c u t e d by t h e v e r y p r o s e c u t o r who was 

p r o s e c u t i n g M a r t i n . F a i l u r e t o answer q u e s t i o n s on a j u r o r 

q u e s t i o n n a i r e i s a r a c e - n e u t r a l r e a s o n f o r a p e r e m p t o r y 

s t r i k e . See, e.g., J o n e s v. S t a t e , 826 So. 2d 901, 903 ( A l a . 

30 



CR-07-0276 

C r i m . App. 2 0 0 1 ) , an d J o h n s o n v. S t a t e , 648 So. 2d 629, 631 

( A l a . C r i m . App. 1 9 9 4 ) . I n a d d i t i o n , t h e f a c t t h a t a j u r o r 

w o r k e d d i r e c t l y f o r someone who h a d r e c e n t l y b e e n p r o s e c u t e d 

b y t h e d i s t r i c t a t t o r n e y ' s o f f i c e i s a r a c e - n e u t r a l r e a s o n f o r 

a p e r e m p t o r y s t r i k e . See, e.g., A d k i n s v. S t a t e , 639 So. 2d 

515, 518 ( A l a . C r i m . App. 1993) ("A j u r o r ' s a s s o c i a t i o n w i t h 

a known c r i m i n a l i s a l s o a v a l i d r a c e - n e u t r a l r e a s o n f o r 

s t r i k i n g a p r o s p e c t i v e j u r o r . " ) , a f f ' d , 639 So. 2d 522 ( A l a . 

1 9 9 4 ) . M o r e o v e r , we f i n d , and M a r t i n does n o t a r g u e 

o t h e r w i s e , t h a t t h e s e r e a s o n s were n o t p r e t e x t u a l . A l t h o u g h 

t h e r e were o t h e r p r o s p e c t i v e j u r o r s who f a i l e d t o a nswer some 

q u e s t i o n s on t h e j u r o r q u e s t i o n n a i r e and who were n o t s t r u c k 

b y t h e S t a t e , o n l y one j u r o r f a i l e d t o a nswer as many 

q u e s t i o n s on t h e q u e s t i o n n a i r e as B.B. f a i l e d t o a n s w e r , j u r o r 

W.W. As n o t e d a bove, h o w ever, W.W. was s t r o n g l y i n f a v o r i n 

t h e d e a t h p e n a l t y , w h i l e B.B. was n o t . I n a d d i t i o n , a l t h o u g h 

some p r o s p e c t i v e j u r o r s who were n o t s t r u c k b y t h e S t a t e h a d 

r e l a t i v e s who h a d b e e n c o n v i c t e d o f c r i m e s , no o t h e r j u r o r s 

w o r k e d d i r e c t l y f o r a p e r s o n who h a d b e e n p r o s e c u t e d v e r y 

r e c e n t l y by t h e v e r y p r o s e c u t o r who was p r o s e c u t i n g M a r t i n . 
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T h e r e f o r e , we f i n d t h a t t h e s e r e a s o n s f o r s t r i k i n g B.B. were 

n o t p r e t e x t u a l . 

F o r t h e r e a s o n s s t a t e d a bove, we f i n d t h a t t h e t r i a l 

c o u r t ' s d e n i a l o f M a r t i n ' s B a t s o n m o t i o n was n o t c l e a r l y 

e r r o n e o u s . T h e r e f o r e , we f i n d no e r r o r , p l a i n o r o t h e r w i s e , 

as t o t h i s c l a i m . 

I I . 

M a r t i n c o n t e n d s t h a t h i s t r i a l c o u n s e l were i n e f f e c t i v e 

b e c a u s e , he s a y s , t h e y f a i l e d t o c o n d u c t an a d e q u a t e 

i n v e s t i g a t i o n i n t o m i t i g a t i n g c i r c u m s t a n c e s f o r t h e p e n a l t y 

p h a s e o f t h e t r i a l . M a r t i n a r g u e s t h a t c o u n s e l ' s d e t a i l e d 

b i l l i n g s t a t e m e n t s p r e s e n t e d t o t h e t r i a l c o u r t a n d c o n t a i n e d 

i n t h e r e c o r d , i n d i c a t e t h a t c o u n s e l s p e n t a t o t a l o f o n l y s i x 

h o u r s i n v e s t i g a t i n g m i t i g a t i n g c i r c u m s t a n c e s . He a l s o a r g u e s 

t h a t t h e r e c o r d r e f l e c t s t h a t c o u n s e l f a i l e d t o r e q u e s t f u n d s 

f o r a m i t i g a t i o n e x p e r t , a s o c i a l w o r k e r , o r a p s y c h o l o g i c a l 

e x p e r t t o h e l p p r e p a r e f o r t h e p e n a l t y p h a s e o f t h e t r i a l . 

A c c o r d i n g t o M a r t i n , f u n d s f o r a m i t i g a t i o n e x p e r t a r e 

"mandated" i n o r d e r t o p r o v i d e e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l . ( M a r t i n ' s b r i e f , a t 33.) M a r t i n f u r t h e r a r g u e s t h a t 

c o u n s e l p r e s e n t e d o n l y two w i t n e s s e s d u r i n g t h e p e n a l t y p h a s e 
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o f t h e t r i a l and i n t r o d u c e d i n t o e v i d e n c e t h e p s y c h i a t r i c 

r e p o r t p r e p a r e d b e f o r e t r i a l b y t h e S t a t e ' s p s y c h i a t r i s t , b u t 

f a i l e d t o o b t a i n and p r e s e n t h i s s c h o o l r e c o r d s o r h i s m e n t a l -

h e a l t h r e c o r d s f r o m when he was a c h i l d 4 o r t o a d d r e s s b e f o r e 

t h e j u r y any s p e c i f i c i n f o r m a t i o n c o n t a i n e d i n t h e p s y c h i a t r i c 

r e p o r t . M a r t i n m a i n t a i n s t h a t c o u n s e l ' s i n v e s t i g a t i o n and 

p r e s e n t a t i o n o f e v i d e n c e a t t h e p e n a l t y p h a s e o f h i s t r i a l was 

so l a c k i n g t h a t i t c o n s t i t u t e d p e r se d e f i c i e n t p e r f o r m a n c e 

and t h a t p r e j u d i c e s h o u l d be p r e s u m e d b a s e d on t h e r e c o r d . 

M a r t i n d i d n o t r a i s e t h i s c l a i m i n t h e t r i a l c o u r t ; t h e r e f o r e , 

we r e v i e w i t f o r p l a i n e r r o r . See R u l e 45A, A l a . R. App. P. 

A t t h e p e n a l t y - p h a s e o f t h e t r i a l , d e f e n s e c o u n s e l c a l l e d 

two w i t n e s s e s t o t e s t i f y on M a r t i n ' s b e h a l f -- M a r t i n ' s 

c o u s i n , C a r l a B ranscomb, and M a r t i n ' s b r o t h e r , B r a d y . T h e i r 

t e s t i m o n y i n d i c a t e d t h a t M a r t i n ' s f a t h e r l e f t t h e f a m i l y home 

when M a r t i n was v e r y young and p a s s e d away when M a r t i n was 11 

o r 12 y e a r s o l d . W i t h i n two y e a r s o f h i s f a t h e r ' s d e a t h , 

M a r t i n ' s m o t h e r p a s s e d away, l e a v i n g M a r t i n and h i s f i v e 

4The r e p o r t o f t h e S t a t e ' s p s y c h i a t r i s t i n d i c a t e s t h a t 
M a r t i n a t t e n d e d t h e r a p y f o r a p p r o x i m a t e l y one y e a r when he was 
a p p r o x i m a t e l y 11 o r 12 y e a r s o l d , a r o u n d t h e t i m e o f h i s 
p a r e n t s ' d e a t h s . 
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s i b l i n g s , t h e o l d e s t o f whom was 20 y e a r s o l d a t t h e t i m e and 

t o o k c u s t o d y o f t h e y o u n g e r s i b l i n g s , t o f e n d f o r t h e m s e l v e s . 

When M a r t i n was 16 y e a r s o l d , h i s o l d e s t s i b l i n g a b a n d o n e d 

M a r t i n and h i s r e m a i n i n g s i b l i n g s . I n a d d i t i o n , c o u n s e l 

i n t r o d u c e d i n t o e v i d e n c e t h e p s y c h i a t r i c r e p o r t p r e p a r e d 

b e f o r e t r i a l . A l t h o u g h t h e p u r p o s e o f t h e r e p o r t was t o 

d e t e r m i n e M a r t i n ' s c o m p e t e n c y t o s t a n d t r i a l a nd h i s m e n t a l 

s t a t e a t t h e t i m e o f t h e o f f e n s e s , t h e b a c k g r o u n d i n t h e 

r e p o r t i n d i c a t e s t h a t M a r t i n b e g a n d r i n k i n g a l c o h o l a nd 

s m o k i n g m a r i j u a n a a t t h e age o f 12. Some t i m e l a t e r he 

s t a r t e d u s i n g c o c a i n e . By t h e t i m e o f t h e o f f e n s e s -- when 

M a r t i n was 32 y e a r s o l d -- he was d r i n k i n g a s i x - p a c k o f b e e r 

and a p i n t o f l i q u o r on a d a i l y b a s i s . He was a l s o s m o k i n g 

t h r e e t o f o u r m a r i j u a n a c i g a r e t t e s a nd i n g e s t i n g one t o two 

grams o f c o c a i n e d a i l y . 

" ' I n o r d e r t o p r e v a i l on a c l a i m o f 
i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l , a 
d e f e n d a n t must meet t h e t w o - p r o n g e d t e s t 
a r t i c u l a t e d by t h e U n i t e d S t a t e s Supreme 
C o u r t i n S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. 
668, 104 S.Ct. 2052, 80 L.Ed.2d 674 ( 1 9 8 4 ) : 

" ' " F i r s t , t h e d e f e n d a n t must show 
t h a t c o u n s e l ' s p e r f o r m a n c e was 
d e f i c i e n t . T h i s r e q u i r e s s h o w i n g 
t h a t c o u n s e l made e r r o r s so 
s e r i o u s t h a t c o u n s e l was n o t 
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f u n c t i o n i n g as t h e ' c o u n s e l ' 
g u a r a n t e e d t h e d e f e n d a n t by t h e 
S i x t h Amendment. Seco n d , t h e 
d e f e n d a n t must show t h a t t h e 
d e f i c i e n t p e r f o r m a n c e p r e j u d i c e d 
t h e d e f e n s e . T h i s r e q u i r e s 
s h o w i n g t h a t c o u n s e l ' s e r r o r s 
were so s e r i o u s as t o d e p r i v e t h e 
d e f e n d a n t o f a f a i r t r i a l , a 
t r i a l whose r e s u l t i s r e l i a b l e . 
U n l e s s a d e f e n d a n t makes b o t h 
s h o w i n g s , i t c a n n o t be s a i d t h a t 
t h e c o n v i c t i o n o r d e a t h s e n t e n c e 
r e s u l t e d f r o m a b r eakdown i n t h e 
a d v e r s a r y p r o c e s s t h a t r e n d e r s 
t h e r e s u l t u n r e l i a b l e . " 

"'466 U.S. a t 687, 104 S.Ct. a t 2064. 

"'"The p e r f o r m a n c e component o u t l i n e d 
i n S t r i c k l a n d i s an o b j e c t i v e one: t h a t i s , 
w h e t h e r c o u n s e l ' s a s s i s t a n c e , j u d g e d u n d e r 
' p r e v a i l i n g p r o f e s s i o n a l norms,' was 
' r e a s o n a b l e c o n s i d e r i n g a l l t h e 
c i r c u m s t a n c e s . ' " D a n i e l s v. S t a t e , 650 
So. 2d 544, 552 ( A l a . C r . App. 1 9 9 4 ) , c e r t . 
d e n i e d , [514 U.S. 1024, 115 S.Ct. 1375, 131 
L.Ed.2d 230 ( 1 9 9 5 ) ] , q u o t i n g S t r i c k l a n d , 
4 66 U.S. a t 688 , 1 04 S.Ct. a t 20 65. "A 
c o u r t d e c i d i n g an a c t u a l i n e f f e c t i v e n e s s 
c l a i m must j u d g e t h e r e a s o n a b l e n e s s o f 
c o u n s e l ' s c h a l l e n g e d c o n d u c t on t h e f a c t s 
o f t h e p a r t i c u l a r c a s e , v i e w e d as o f t h e 
t i m e o f c o u n s e l ' s c o n d u c t . " S t r i c k l a n d , 
466 U.S. a t 690, 104 S.Ct. a t 2066. 

"'The c l a i m a n t a l l e g i n g i n e f f e c t i v e 
a s s i s t a n c e o f c o u n s e l has t h e b u r d e n o f 
s h o w i n g t h a t c o u n s e l ' s a s s i s t a n c e was 
i n e f f e c t i v e . Ex p a r t e B a l d w i n , 456 So. 2d 
129 ( A l a . 1 9 8 4 ) , a f f ' d , 472 U.S. 372, 105 
S.Ct. 2727, 86 L.Ed.2d 300 ( 1 9 8 5 ) . "Once 
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a p e t i t i o n e r has i d e n t i f i e d t h e s p e c i f i c 
a c t s o r o m i s s i o n s t h a t he a l l e g e s were n o t 
t h e r e s u l t o f r e a s o n a b l e p r o f e s s i o n a l 
j udgment on c o u n s e l ' s p a r t , t h e c o u r t must 
d e t e r m i n e w h e t h e r t h o s e a c t s o r o m i s s i o n s 
f a l l ' o u t s i d e t h e wi d e r a n g e o f 
p r o f e s s i o n a l l y c o m p e t e n t a s s i s t a n c e . ' 
[ S t r i c k l a n d , ] 466 U.S. a t 690, 104 S.Ct. a t 
2066." D a n i e l s , 650 So. 2d a t 552. When 
r e v i e w i n g a c l a i m o f i n e f f e c t i v e a s s i s t a n c e 
o f c o u n s e l , t h i s c o u r t i n d u l g e s a s t r o n g 
p r e s u m p t i o n t h a t c o u n s e l ' s c o n d u c t was 
a p p r o p r i a t e and r e a s o n a b l e . H a l l f o r d v. 
S t a t e , 629 So. 2d 6 ( A l a . C r . App. 1 9 9 2 ) , 
c e r t . d e n i e d , 511 U.S. 1100, 114 S.Ct. 
1870, 128 L.Ed.2d 491 ( 1 9 9 4 ) ; Luke v.  
S t a t e , 484 So. 2d 531 ( A l a . C r . App. 1 9 8 5 ) . 
" T h i s c o u r t must a v o i d u s i n g ' h i n d s i g h t ' t o 
e v a l u a t e t h e p e r f o r m a n c e o f c o u n s e l . We 
must e v a l u a t e a l l t h e c i r c u m s t a n c e s 
s u r r o u n d i n g t h e c a s e a t t h e t i m e o f 
c o u n s e l ' s a c t i o n s b e f o r e d e t e r m i n i n g 
w h e t h e r c o u n s e l r e n d e r e d i n e f f e c t i v e 
a s s i s t a n c e . " H a l l f o r d , 629 So. 2d a t 9. 
See a l s o , e.g., C a r t w r i g h t v. S t a t e , 645 
So. 2d 326 ( A l a . C r . App. 1 9 9 4 ) . 

" ' " J u d i c i a l s c r u t i n y o f 
c o u n s e l ' s p e r f o r m a n c e must be 
h i g h l y d e f e r e n t i a l . I t i s a l l 
t o o t e m p t i n g f o r a d e f e n d a n t t o 
s e c o n d - g u e s s c o u n s e l ' s a s s i s t a n c e 
a f t e r c o n v i c t i o n o r a d v e r s e 
s e n t e n c e , and i t i s a l l t o o e a s y 
f o r a c o u r t , e x a m i n i n g c o u n s e l ' s 
d e f e n s e a f t e r i t has p r o v e d 
u n s u c c e s s f u l , t o c o n c l u d e t h a t a 
p a r t i c u l a r a c t o r o m i s s i o n o f 
c o u n s e l was u n r e a s o n a b l e . A f a i r 
a s s e s s m e n t o f a t t o r n e y 
p e r f o r m a n c e r e q u i r e s t h a t e v e r y 
e f f o r t be made t o e l i m i n a t e t h e 
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d i s t o r t i n g e f f e c t s o f h i n d s i g h t , 
t o r e c o n s t r u c t t h e c i r c u m s t a n c e s 
o f c o u n s e l ' s c h a l l e n g e d c o n d u c t , 
and t o e v a l u a t e t h e c o n d u c t f r o m 
c o u n s e l ' s p e r s p e c t i v e a t t h e 
t i m e . B e c a u s e o f t h e 
d i f f i c u l t i e s i n h e r e n t i n m a k i n g 
t h e e v a l u a t i o n , a c o u r t must 
i n d u l g e a s t r o n g p r e s u m p t i o n t h a t 
c o u n s e l ' s c o n d u c t f a l l s w i t h i n 
t h e w i d e r a n g e o f r e a s o n a b l e 
p r o f e s s i o n a l a s s i s t a n c e ; t h a t i s , 
t h e d e f e n d a n t must overcome t h e 
p r e s u m p t i o n t h a t , u n d e r t h e 
c i r c u m s t a n c e s , t h e c h a l l e n g e d 
a c t i o n 'might be c o n s i d e r e d sound 
t r i a l s t r a t e g y . ' T h e r e a r e 
c o u n t l e s s ways t o p r o v i d e 
e f f e c t i v e a s s i s t a n c e i n any g i v e n 
c a s e . Even t h e b e s t c r i m i n a l 
d e f e n s e a t t o r n e y s w o u l d n o t 
d e f e n d a p a r t i c u l a r c l i e n t i n t h e 
same way." 

" ' S t r i c k l a n d , 4 66 U.S. a t 68 9, 104 S.Ct. a t 
2065 ( c i t a t i o n s o m i t t e d ) . See Ex p a r t e  
L a w l e y , 512 So. 2d 1370, 1372 ( A l a . 1 9 8 7 ) . 

"'"Even i f an a t t o r n e y ' s 
p e r f o r m a n c e i s d e t e r m i n e d t o be 
d e f i c i e n t , t h e p e t i t i o n e r i s n o t 
e n t i t l e d t o r e l i e f u n l e s s he 
e s t a b l i s h e s t h a t ' t h e r e i s a 
r e a s o n a b l e p r o b a b i l i t y t h a t , b u t 
f o r c o u n s e l ' s u n p r o f e s s i o n a l 
e r r o r s , t h e r e s u l t o f t h e 
p r o c e e d i n g w o u l d have been 
d i f f e r e n t . A r e a s o n a b l e 
p r o b a b i l i t y i s a p r o b a b i l i t y 
s u f f i c i e n t t o u n d e r m i n e 
c o n f i d e n c e i n t h e outcome.' 
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[ S t r i c k l a n d , ] 466 U.S. a t 694, 
104 S.Ct. a t 2068." 

" ' D a n i e l s , 650 So.2d a t 552. 

"'"When a d e f e n d a n t c h a l l e n g e s a 
d e a t h s e n t e n c e s u c h as t h e one a t 
i s s u e i n t h i s c a s e , t h e q u e s t i o n 
i s w h e t h e r t h e r e i s a r e a s o n a b l e 
p r o b a b i l i t y t h a t , a b s e n t t h e 
e r r o r s , t h e s e n t e n c e r -¬
i n c l u d i n g an a p p e l l a t e c o u r t , t o 
t h e e x t e n t i t i n d e p e n d e n t l y 
r e w e i g h s t h e e v i d e n c e -- w o u l d 
have c o n c l u d e d t h a t t h e b a l a n c e 
o f a g g r a v a t i n g and m i t i g a t i n g 
c i r c u m s t a n c e s d i d n o t w a r r a n t 
d e a t h . " 

" ' S t r i c k l a n d , 466 U.S. a t 697, 104 S.Ct. a t 
2069, q u o t e d i n Thompson v. S t a t e , 615 
So. 2d 129, 132 ( A l a . C r . App. 1 9 9 2 ) , c e r t . 
d e n i e d , 510 U.S. 976, 114 S.Ct. 467, 126 
L.Ed.2d 418 ( 1 9 9 3 ) . 

f l I I 

" B u i v. S t a t e , 717 So. 2d 6, 12-13 ( A l a . C r . App. 
1 9 9 7 ) , c e r t . d e n i e d , 717 So. 2d 6 ( A l a . 1 9 9 8 ) . " 

Dobyne v. S t a t e , 805 So. 2d 733, 742-44 ( A l a . C r i m . App. 

2 0 0 0 ) , a f f ' d , 805 So. 2d 763 ( A l a . 2 0 0 1 ) . 

A l t h o u g h t h e U n i t e d S t a t e s Supreme C o u r t has r e c o g n i z e d 

t h a t a s h o w i n g o f p r e j u d i c e i s n o t r e q u i r e d t o e s t a b l i s h t h e 

i n e f f e c t i v e n e s s o f c o u n s e l i n c i r c u m s t a n c e s " t h a t a r e so 

l i k e l y t o p r e j u d i c e t h e a c c u s e d t h a t t h e c o s t o f l i t i g a t i n g 
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t h e i r e f f e c t i n a p a r t i c u l a r c a s e i s u n j u s t i f i e d , " U n i t e d  

S t a t e s v. C r o n i c , 466 U.S. 648 , 658 (1984 ), t h o s e 

c i r c u m s t a n c e s a r e e x t r e m e l y r a r e and l i m i t e d . See Hyde v. 

S t a t e , 13 So. 3d 997, 1021 ( A l a . C r i m . App. 2007) ( " R a r e l y has 

t h e U n i t e d S t a t e s Supreme C o u r t a p p l i e d a 'presumed p r e j u d i c e ' 

s t a n d a r d t o c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . " ) . 

I n d e e d , t h e y a r e l i m i t e d s o l e l y t o t h o s e " s i t u a t i o n s i n w h i c h 

c o u n s e l has e n t i r e l y f a i l e d t o f u n c t i o n as t h e c l i e n t ' s 

a d v o c a t e . " F l o r i d a v. N i x o n , 543 U.S. 175, 189 ( 2 0 0 4 ) . H e r e , 

c o u n s e l d i d n o t e n t i r e l y f a i l t o f u n c t i o n as M a r t i n ' s 

a d v o c a t e s . I n d e e d , t h e r e c o r d r e f l e c t s t h a t c o u n s e l c o n d u c t e d 

an i n v e s t i g a t i o n i n t o m i t i g a t i n g c i r c u m s t a n c e s , p r e s e n t e d 

e v i d e n c e a t t h e p e n a l t y p h a s e o f t h e t r i a l , and a r g u e d 

m i t i g a t i n g c i r c u m s t a n c e s t o t h e j u r y . The o n l y q u e s t i o n 

p r e s e n t e d h e r e i s w h e t h e r c o u n s e l ' s i n v e s t i g a t i o n f o r t h e 

p e n a l t y p h a s e o f t h e t r i a l was r e a s o n a b l e c o n s i d e r i n g a l l t h e 

c i r c u m s t a n c e s . T h e r e f o r e , we d e c l i n e t o a p p l y t h e "presumed 

p r e j u d i c e " s t a n d a r d i n t h i s c a s e . 

I n i t i a l l y , we n o t e t h a t t h e r e i s an i n h e r e n t d i f f i c u l t y 

i n r e v i e w i n g c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f t r i a l c o u n s e l 

f o r t h e f i r s t t i m e on d i r e c t a p p e a l when t h o s e c l a i m s have n o t 
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b e e n r a i s e d i n t h e t r i a l c o u r t a n d f u l l y d e v e l o p e d on t h e 

r e c o r d . " ' C l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l c a n 

r a r e l y be d e t e r m i n e d f r o m t h e t r i a l r e c o r d a l o n e . ' " Hyde, 13 

So. 3d a t 1020 ( q u o t i n g S h a r p v. S t a t e , 837 P.2d 718, 722 

( A l a s k a C t . App. 1 9 9 2 ) ) . As t h e U n i t e d S t a t e s Supreme C o u r t 

e x p l a i n e d i n M a s s a r r o v. U n i t e d S t a t e s , 538 U.S. 500 ( 2 0 0 3 ) : 

"When an i n e f f e c t i v e - a s s i s t a n c e c l a i m i s b r o u g h t on 
d i r e c t a p p e a l , a p p e l l a t e c o u n s e l and t h e c o u r t must 
p r o c e e d on a t r i a l r e c o r d n o t d e v e l o p e d p r e c i s e l y 
f o r t h e o b j e c t o f l i t i g a t i n g o r p r e s e r v i n g t h e c l a i m 
and t h u s o f t e n i n c o m p l e t e o r i n a d e q u a t e f o r t h i s 
p u r p o s e . Under S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. 
668 ( 1 9 8 4 ) , a d e f e n d a n t c l a i m i n g i n e f f e c t i v e c o u n s e l 
must show t h a t c o u n s e l ' s a c t i o n s were n o t s u p p o r t e d 
b y a r e a s o n a b l e s t r a t e g y and t h a t t h e e r r o r was 
p r e j u d i c i a l . The e v i d e n c e i n t r o d u c e d a t t r i a l , 
h o w e v e r , w i l l be d e v o t e d t o i s s u e s o f g u i l t o r 
i n n o c e n c e , and t h e r e s u l t i n g r e c o r d i n many c a s e s 
w i l l n o t d i s c l o s e t h e f a c t s n e c e s s a r y t o d e c i d e 
e i t h e r p r o n g o f t h e S t r i c k l a n d a n a l y s i s . I f t h e 
a l l e g e d e r r o r i s one o f c o m m i s s i o n , t h e r e c o r d may 
r e f l e c t t h e a c t i o n t a k e n by c o u n s e l b u t n o t t h e 
r e a s o n s f o r i t . The a p p e l l a t e c o u r t may have no way 
o f k n o w i n g w h e t h e r a s e e m i n g l y u n u s u a l o r m i s g u i d e d 
a c t i o n by c o u n s e l h a d a s o u n d s t r a t e g i c m o t i v e o r 
was t a k e n b e c a u s e t h e c o u n s e l ' s a l t e r n a t i v e s were 
e v e n w o r s e . See G u i n a n [ v. U n i t e d S t a t e s , 6 F.3d 
468,] 473 [ ( 7 t h C i r . 1993)] ( E a s t e r b r o o k , J . , 
c o n c u r r i n g ) ('No m a t t e r how odd o r d e f i c i e n t t r i a l 
c o u n s e l ' s p e r f o r m a n c e may seem, t h a t l a w y e r may have 
h a d a r e a s o n f o r a c t i n g as he d i d .... Or i t may 
t u r n o u t t h a t c o u n s e l ' s o v e r a l l p e r f o r m a n c e was 
s u f f i c i e n t d e s p i t e a g l a r i n g o m i s s i o n . . . ' ) . The 
t r i a l r e c o r d may c o n t a i n no e v i d e n c e o f a l l e g e d 
e r r o r s o f o m i s s i o n , much l e s s t h e r e a s o n s u n d e r l y i n g 
them. And e v i d e n c e o f a l l e g e d c o n f l i c t s o f i n t e r e s t 
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m i g h t be f o u n d o n l y i n a t t o r n e y - c l i e n t 
c o r r e s p o n d e n c e o r o t h e r documents t h a t , i n t h e 
t y p i c a l c r i m i n a l t r i a l , a r e n o t i n t r o d u c e d . See, 
e.g., B i l l y - E k o [ v. U n i t e d S t a t e s , 8 F.3d 111,] 114 
[ ( 2 d C i r . 1 9 9 3 ) ] . W i t h o u t a d d i t i o n a l f a c t u a l 
d e v e l o p m e n t , m o r e o v e r , an a p p e l l a t e c o u r t may n o t be 
a b l e t o a s c e r t a i n w h e t h e r t h e a l l e g e d e r r o r was 
p r e j u d i c i a l . " 

538 U.S. a t 504-05. See a l s o L e w i s v. S t a t e , [Ms. CR-06-1770, 

O c t o b e r 2, 2009] So. 3d , ( A l a . C r i m . App. 2 0 0 9 ) , 

and R o b i t a i l l e v. S t a t e , 971 So. 2d 43 ( A l a . C r i m . App. 2 0 0 5 ) . 

R e v i e w i n g f o r t h e f i r s t t i m e on a p p e a l a c l a i m o f 

i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l r e l a t i n g t o c o u n s e l ' s 

i n v e s t i g a t i o n i s p a r t i c u l a r l y d i f f i c u l t . U n l i k e c l a i m s 

r e l a t i n g t o c o u n s e l ' s a c t i o n s o r i n a c t i o n s d u r i n g t h e t r i a l -¬

s u c h as c o u n s e l ' s f a i l u r e t o o b j e c t t o t h e a d m i s s i o n o f 

c e r t a i n e v i d e n c e o r f a i l u r e t o r e q u e s t c e r t a i n j u r y 

i n s t r u c t i o n s -- w h i c h a c t i o n s o r i n a c t i o n s w o u l d a t l e a s t be 

r e f l e c t e d i n t h e r e c o r d , c o u n s e l ' s i n v e s t i g a t i o n i s c o n d u c t e d 

e n t i r e l y o u t s i d e t h e c o u r t r o o m and o f f t h e r e c o r d . T h u s , i t 

i s d i f f i c u l t , i f n o t i m p o s s i b l e , t o d e t e r m i n e what 

i n v e s t i g a t i o n was e v e n made. I n a d d i t i o n , t h e e x t e n t o f 

c o u n s e l ' s i n v e s t i g a t i o n i s g e n e r a l l y a s t r a t e g i c d e c i s i o n b y 

c o u n s e l b a s e d on c o u n s e l ' s k n o w l e d g e a t t h e t i m e . As t h e 
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U n i t e d S t a t e s Supreme C o u r t n o t e d i n S t r i c k l a n d v. W a s h i n g t o n , 

466 U.S. 668 ( 1 9 8 4 ) : 

" [ S ] t r a t e g i c c h o i c e s made a f t e r t h o r o u g h 
i n v e s t i g a t i o n o f l a w and f a c t s r e l e v a n t t o p l a u s i b l e 
o p t i o n s a r e v i r t u a l l y u n c h a l l e n g e a b l e ; and s t r a t e g i c 
c h o i c e s made a f t e r l e s s t h a n c o m p l e t e i n v e s t i g a t i o n 
a r e r e a s o n a b l e p r e c i s e l y t o t h e e x t e n t t h a t 
r e a s o n a b l e p r o f e s s i o n a l j u d g m e n t s s u p p o r t t h e 
l i m i t a t i o n s on i n v e s t i g a t i o n . I n o t h e r w o r d s , 
c o u n s e l has a d u t y t o make r e a s o n a b l e i n v e s t i g a t i o n s 
o r t o make a r e a s o n a b l e d e c i s i o n t h a t makes 
p a r t i c u l a r i n v e s t i g a t i o n s u n n e c e s s a r y . I n any 
i n e f f e c t i v e n e s s c a s e , a p a r t i c u l a r d e c i s i o n n o t t o 
i n v e s t i g a t e must be d i r e c t l y a s s e s s e d f o r 
r e a s o n a b l e n e s s i n a l l t h e c i r c u m s t a n c e s , a p p l y i n g a 
h e a v y measure o f d e f e r e n c e t o c o u n s e l ' s j u d g m e n t s . " 

466 U.S. a t 690-91. See a l s o W i g g i n s v. S m i t h , 539 U.S. 510 

(2003) . The r e c o r d , however, c a n n o t p o s s i b l y r e f l e c t t h e 

d e c i s i o n - m a k i n g p r o c e s s b e h i n d c o u n s e l ' s i n v e s t i g a t i o n , a nd i t 

i s w e l l s e t t l e d t h a t an ambiguous o r s i l e n t r e c o r d w i l l n o t 

overcome t h e s t r o n g and c o n t i n u i n g p r e s u m p t i o n t h a t c o u n s e l ' s 

c o n d u c t was a p p r o p r i a t e and r e a s o n a b l e . See, e.g., Hooks v.  

S t a t e , 21 So. 3d 772, 783 ( A l a . C r i m . App. 2008) . 

I n t h i s c a s e , t h e r e c o r d i s v i r t u a l l y , a l b e i t n o t 

c o m p l e t e l y , s i l e n t r e g a r d i n g c o u n s e l ' s p e n a l t y - p h a s e 

i n v e s t i g a t i o n . As M a r t i n p o i n t s o u t , c o u n s e l ' s b i l l i n g 

s t a t e m e n t s a r e c o n t a i n e d i n t h e r e c o r d , and t h e r e c o r d 

a f f i r m a t i v e l y e s t a b l i s h e s t h a t c o u n s e l f i l e d no m o t i o n s 
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r e q u e s t i n g f u n d s f o r e x p e r t a s s i s t a n c e o r i n v e s t i g a t i v e 

a s s i s t a n c e . However, c o n t r a r y t o M a r t i n ' s a p p a r e n t 

c o n t e n t i o n , b i l l i n g s t a t e m e n t s a l o n e a r e n o t s u f f i c i e n t t o 

e s t a b l i s h t h a t c o u n s e l was i n e f f e c t i v e . A d d i t i o n a l l y , t h e 

b i l l i n g s t a t e m e n t s r e f l e c t more t h a n a mere s i x h o u r s o f 

i n v e s t i g a t i o n , as a l l e g e d by M a r t i n . The s t a t e m e n t s i n d i c a t e 

n o t o n l y s e v e n h o u r s o f t i m e s p e n t t r a v e l i n g t o and f r o m t h e 

p r i s o n and d i s c u s s i n g w i t h M a r t i n m i t i g a t i n g c i r c u m s t a n c e s , 

b u t t h r e e t e l e p h o n e c a l l s t o p o s s i b l e w i t n e s s e s f o r t h e 

p e n a l t y p h a s e o f t h e t r i a l , as w e l l as numerous h o u r s 

d e s c r i b e d o n l y g e n e r a l l y as " p r e p a r a t i o n " f o r t h e p e n a l t y 

p h a s e w i t h no f u r t h e r i n d i c a t i o n as t o what t h a t " p r e p a r a t i o n " 

e n t a i l e d . As n o t e d a b o v e , c o u n s e l c a l l e d two w i t n e s s e s t o 

t e s t i f y on M a r t i n ' s b e h a l f a t t h e p e n a l t y p h a s e o f t h e t r i a l 

r e g a r d i n g m i t i g a t i n g c i r c u m s t a n c e s , y e t n e i t h e r o f t h o s e 

w i t n e s s e s i s s p e c i f i c a l l y l i s t e d i n t h e b i l l i n g s t a t e m e n t s . 

S i m p l y p u t , we c a n n o t d i s c e r n f r o m t h e b i l l i n g s t a t e m e n t s 

a l o n e t h e e x t e n t o f c o u n s e l ' s p e n a l t y - p h a s e i n v e s t i g a t i o n . 

M o r e o v e r , a l t h o u g h t h e b i l l i n g s t a t e m e n t s h e r e may 

s u g g e s t c o u n s e l c o n d u c t e d o n l y a l i m i t e d i n v e s t i g a t i o n f o r t h e 

p e n a l t y p h a s e o f t h e t r i a l a nd t h e r e c o r d a f f i r m a t i v e l y 
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r e f l e c t s t h a t c o u n s e l d i d n o t s e e k f u n d s f o r i n v e s t i g a t i v e o r 

e x p e r t a s s i s t a n c e , n o t h i n g i n t h e r e c o r d s h e d s l i g h t on why 

c o u n s e l c h o s e t o do t h i s . The r e c o r d d oes r e f l e c t t h a t t h e 

t r i a l c o u r t g r a n t e d c o u n s e l ' s p r e t r i a l m o t i o n f o r t h e S t a t e t o 

d i s c l o s e a l l m i t i g a t i n g c i r c u m s t a n c e s known t o t h e S t a t e , and 

t h e b i l l i n g s t a t e m e n t s r e f l e c t c o u n t l e s s h o u r s by c o u n s e l 

r e v i e w i n g t h e d i s c o v e r y p r o v i d e d by t h e S t a t e . P u r s u a n t t o 

R u l e 1 0 ( a ) ( 4 ) , A l a . R. App. P., p r e t r i a l d i s c o v e r y i s n o t 

i n c l u d e d i n t h e r e c o r d ; t h u s , we have no way o f k n o w i n g what 

i n f o r m a t i o n was i n c l u d e d i n t h e S t a t e ' s d i s c o v e r y o r w h e t h e r 

t h a t i n f o r m a t i o n p e r t a i n e d t o m i t i g a t i n g c i r c u m s t a n c e s . A l s o , 

M a r t i n has c i t e d no a u t h o r i t y , and we have f o u n d none, t h a t 

r e q u i r e s c o u n s e l t o r e q u e s t f u n d s f o r e x p e r t and i n v e s t i g a t i v e 

a s s i s t a n c e i n o r d e r t o p r o v i d e e f f e c t i v e a s s i s t a n c e . 

"'The r e a s o n a b l e n e s s o f c o u n s e l ' s i n v e s t i g a t i o n and 

p r e p a r a t i o n f o r t h e p e n a l t y p h a s e ... o f t e n depends c r i t i c a l l y 

upon t h e i n f o r m a t i o n s u p p l i e d b y t h e d e f e n d a n t . ' " W a l d r o p v.  

S t a t e , 987 So. 2d 1186, 1195 ( A l a . C r i m . App. 2007) ( q u o t i n g 

Commonwealth v. Bond, 572 Pa. 588, 609, 819 A.2d 33, 45 

( 2 0 0 2 ) ) . H e r e , t h e r e c o r d a f f i r m a t i v e l y r e f l e c t s t h a t c o u n s e l 

met w i t h M a r t i n f o r s e v e r a l h o u r s r e g a r d i n g m i t i g a t i n g 
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c i r c u m s t a n c e s ; however, t h e r e c o r d does n o t r e f l e c t what 

i n f o r m a t i o n , i f any, M a r t i n p r o v i d e d t o h i s a t t o r n e y s 

r e g a r d i n g m i t i g a t i n g c i r c u m s t a n c e s . I n o t h e r w o r d s , we s i m p l y 

c a n n o t d e t e r m i n e w h e t h e r and t o what e x t e n t c o u n s e l ' s 

i n v e s t i g a t i o n was r e s t r i c t e d by M a r t i n h i m s e l f . 

F i n a l l y , M a r t i n has f a i l e d t o a l l e g e what i n f o r m a t i o n 

c o u l d h a v e , o r w o u l d h a v e , b e e n o b t a i n e d i f c o u n s e l h a d 

c o n d u c t e d more i n v e s t i g a t i o n t h a n t h e y d i d o r how t h a t 

i n f o r m a t i o n w o u l d have b e e n h e l p f u l t o h i m d u r i n g t h e p e n a l t y 

p h a s e o f t h e t r i a l . A l t h o u g h M a r t i n makes a b a r e a l l e g a t i o n 

t h a t h i s c o u n s e l s h o u l d have o b t a i n e d h i s s c h o o l r e c o r d s and 

h i s m e n t a l - h e a l t h r e c o r d s f r o m when he was a c h i l d ( M a r t i n was 

32 y e a r s o l d a t t h e t i m e o f t h e c r i m e ) , he f a i l e d t o a l l e g e 

what i n f o r m a t i o n was c o n t a i n e d i n t h o s e r e c o r d s t h a t w o u l d 

have b e e n h e l p f u l t o h i m d u r i n g t h e p e n a l t y p h a s e o f t h e t r i a l 

o r how c o u n s e l ' s f a i l u r e t o o b t a i n t h o s e r e c o r d s p r e j u d i c e d 

h i m. "'A d e f e n d a n t who a l l e g e s a f a i l u r e t o i n v e s t i g a t e on 

t h e p a r t o f h i s c o u n s e l must a l l e g e w i t h s p e c i f i c i t y what t h e 

i n v e s t i g a t i o n w o u l d have r e v e a l e d and how i t w o u l d have 

a l t e r e d t h e outcome o f t h e t r i a l . ' " N e l s o n v. H a r g e t t , 989 
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F.2d 847, 850 ( 5 t h C i r . 1993) ( q u o t i n g U n i t e d S t a t e s v. G r e e n , 

882 F.2d 999, 1003 ( 5 t h C i r . 1 9 8 9 ) ) . 

Two w i t n e s s e s t e s t i f i e d on M a r t i n ' s b e h a l f a t t h e p e n a l t y 

p h a s e o f t h e t r i a l . C o u n s e l a r g u e d s e v e r a l m i t i g a t i n g 

c i r c u m s t a n c e s b o t h t o t h e j u r y d u r i n g t h e p e n a l t y p h a s e o f t h e 

t r i a l a n d t o t h e t r i a l c o u r t d u r i n g t h e s e n t e n c i n g h e a r i n g . 

As e x p l a i n e d i n P a r t I I I o f t h i s o p i n i o n , t h e t r i a l c o u r t 

f o u n d f o u r m i t i g a t i n g c i r c u m s t a n c e s t o e x i s t . B a s e d on t h e 

r e c o r d b e f o r e u s , l i m i t e d as i t i s w i t h r e s p e c t t o t h i s i s s u e , 

we c a n n o t s a y t h a t c o u n s e l ' s p e r f o r m a n c e w i t h r e s p e c t t o t h e i r 

i n v e s t i g a t i o n and p r e s e n t a t i o n o f m i t i g a t i n g e v i d e n c e a t t h e 

p e n a l t y p h a s e o f t h e t r i a l was d e f i c i e n t o r t h a t c o u n s e l ' s 

p e r f o r m a n c e p r e j u d i c e d M a r t i n i n any way. T h e r e f o r e , we f i n d 

no p l a i n e r r o r as t o t h i s c l a i m . 

I I I . 

I n a c c o r d a n c e w i t h § 13A-5-53, A l a . Code 1975, we w i l l 

now r e v i e w t h e p r o p r i e t y o f M a r t i n ' s d e a t h s e n t e n c e . 

M a r t i n was i n d i c t e d f o r and c o n v i c t e d o f t h r e e c o u n t s o f 

c a p i t a l m u r d e r : (1) m u r d e r i n g D a r r y l C a r r i l l o d u r i n g t h e 

c o m m i s s i o n o f f i r s t - d e g r e e k i d n a p p i n g o r an a t t e m p t t h e r e o f , 

see § 1 3 A - 5 - 4 0 ( a ) ( 1 ) , A l a . Code 1975; (2) m u r d e r i n g J o h n n i e 
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R a n d o l p h I I I d u r i n g t h e c o m m i s s i o n o f f i r s t - d e g r e e k i d n a p p i n g 

o r an a t t e m p t t h e r e o f , see § 1 3 A - 5 - 4 0 ( a ) ( 1 ) , A l a . Code 1975; 

and (3) m u r d e r i n g two o r more p e r s o n s , C a r r i l l o a nd R a n d o l p h , 

b y one a c t o r p u r s u a n t t o one scheme o r c o u r s e o f c o n d u c t , see 

§ 1 3 A - 5 - 4 0 ( a ) ( 1 0 ) , A l a . Code 1975. The j u r y , b y a v o t e o f 10¬

2, recommended t h a t M a r t i n be s e n t e n c e d t o d e a t h . 

The r e c o r d r e f l e c t s t h a t M a r t i n ' s s e n t e n c e was n o t 

i m p o s e d u n d e r t h e i n f l u e n c e o f p a s s i o n , p r e j u d i c e , o r any 

o t h e r a r b i t r a r y f a c t o r . See § 1 3 A - 5 - 5 3 ( b ) ( 1 ) , A l a . Code 1975. 

We f i n d no e r r o r a d v e r s e l y a f f e c t i n g M a r t i n ' s r i g h t s 

d u r i n g t h e s e n t e n c i n g p r o c e e d i n g s . I n i t s s e n t e n c i n g o r d e r , 

t h e t r i a l c o u r t f o u n d t h e e x i s t e n c e o f f o u r s t a t u t o r y 

a g g r a v a t i n g c i r c u m s t a n c e s : (1) t h a t M a r t i n c o m m i t t e d t h e 

m u r d e r s d u r i n g t h e c o u r s e o f k i d n a p p i n g C a r r i l l o a nd J o h n n i e , 

see § 1 3 A - 5 - 4 9 ( 4 ) , A l a . Code 1975; (2) t h a t M a r t i n 

i n t e n t i o n a l l y c a u s e d t h e d e a t h o f two o r more p e r s o n s b y one 

a c t o r p u r s u a n t t o one scheme o r c o u r s e o f c o n d u c t , see § 13A-

5 - 4 9 ( 9 ) , A l a . Code 1975; (3) t h a t M a r t i n h a d p r e v i o u s l y b e e n 

c o n v i c t e d o f a n o t h e r c a p i t a l o f f e n s e o r a f e l o n y i n v o l v i n g t h e 

us e o r t h r e a t o f v i o l e n c e t o t h e p e r s o n , see § 1 3 A - 5 - 4 9 ( 2 ) , 
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A l a . Code 1 9 7 5 ; 5 and (4) t h a t t h e m u r d e r s were e s p e c i a l l y 

h e i n o u s , a t r o c i o u s , o r c r u e l when compared t o o t h e r c a p i t a l 

o f f e n s e s , see § 1 3 A - 5 - 4 9 ( 8 ) , A l a . Code 1975, b a s e d on t h e 

p s y c h o l o g i c a l t o r t u r e o f t h e v i c t i m s as t h e y were h e l d h o s t a g e 

f o r some s e v e n h o u r s b e f o r e t h e i r d e a t h s . 

The t r i a l c o u r t f o u n d t h e e x i s t e n c e o f one s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e : t h a t M a r t i n c o m m i t t e d t h e m u r d e r s 

w h i l e u n d e r t h e i n f l u e n c e o f e x t r e m e m e n t a l o r e m o t i o n a l 

d i s t u r b a n c e , s ee § 1 3 A - 5 - 5 1 ( 2 ) , A l a . Code 1975 -¬

s p e c i f i c a l l y , t h e u n w a n t e d s e p a r a t i o n f r o m h i s w i f e and c h i l d 

and h i s b e l i e f t h a t h i s e s t r a n g e d w i f e was h a v i n g an e x t r a ¬

m a r i t a l a f f a i r . The t r i a l c o u r t a l s o f o u n d as n o n s t a t u t o r y 

5The r e c o r d r e f l e c t s t h a t M a r t i n h a d t h r e e p r i o r 
c o n v i c t i o n s -- a 1993 c o n v i c t i o n f o r r o b b e r y i n t h e s e c o n d 
d e g r e e ; a 2006 c o n v i c t i o n f o r e s c a p e i n t h e f i r s t d e g r e e ; and 
a 2006 c o n v i c t i o n f o r a t t e m p t e d m u r d e r . A l t h o u g h t h e a c t s 
u n d e r l y i n g t h e 2006 c o n v i c t i o n s f o r e s c a p e and a t t e m p t e d 
m u r d e r o c c u r r e d a f t e r t h e a c t s u n d e r l y i n g h i s c a p i t a l - m u r d e r 
c o n v i c t i o n s ( M a r t i n e s c a p e d f r o m p r i s o n a f t e r h i s a r r e s t on 
t h e c a p i t a l - m u r d e r c h a r g e s ) , "where t h e d e f e n d a n t i n a c a p i t a l 
f e l o n y t r i a l h as b e e n c o n v i c t e d o f a ' f e l o n y i n v o l v i n g t h e use 
o r t h r e a t o f v i o l e n c e t o t h e p e r s o n ' a t any t i m e p r i o r t o t h e 
s e n t e n c i n g p h a s e o f h i s c a p i t a l f e l o n y t r i a l , t h i s o t h e r 
f e l o n y c a n be u s e d as an a g g r a v a t i n g c i r c u m s t a n c e , e v e n i f i t 
was p e r p e t r a t e d a f t e r t h e c a p i t a l o f f e n s e f o r w h i c h t h e 
d e f e n d a n t i s b e i n g s e n t e n c e d . " C o u l t e r v. S t a t e , 438 So. 2d 
336, 347 ( A l a . C r i m . App. 1 9 8 2 ) , a f f ' d , 438 So. 2d 352 ( A l a . 
1 9 8 3 ) . 
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m i t i g a t i n g c i r c u m s t a n c e s u n d e r § 13A-5-52, A l a . Code 1975: (1) 

t h a t M a r t i n was u n d e r t h e i n f l u e n c e o f a l c o h o l and c o c a i n e a t 

t h e t i m e o f t h e m u r d e r s ; (2) t h a t M a r t i n ' s f a m i l y was a 

d y s f u n c t i o n a l f a m i l y , h i s p a r e n t s h a v i n g d i e d when he was v e r y 

young and he and h i s b r o t h e r s h a v i n g grown up w i t h o u t an 

a p p r o p r i a t e r o l e m o d e l ; and (3) t h a t M a r t i n was n o t h i g h l y 

e d u c a t e d . A f t e r w e i g h i n g t h e a g g r a v a t i n g c i r c u m s t a n c e s and 

t h e m i t i g a t i n g c i r c u m s t a n c e s , t h e t r i a l c o u r t f o u n d t h a t t h e 

a g g r a v a t i n g c i r c u m s t a n c e s o u t w e i g h e d t h e m i t i g a t i n g 

c i r c u m s t a n c e s and s e n t e n c e d M a r t i n t o d e a t h . The t r i a l 

c o u r t ' s f i n d i n g s c o n c e r n i n g t h e a g g r a v a t i n g and m i t i g a t i n g 

c i r c u m s t a n c e s a r e s u p p o r t e d b y t h e e v i d e n c e . 

S e c t i o n 1 3 A - 5 - 5 3 ( b ) ( 3 ) , A l a . Code 1975, r e q u i r e s us t o 

d e t e r m i n e w h e t h e r M a r t i n ' s d e a t h s e n t e n c e was d i s p r o p o r t i o n a t e 

o r e x c e s s i v e when compared t o t h e p e n a l t i e s i m p o s e d i n s i m i l a r 

c a s e s . M a r t i n was c o n v i c t e d o f two c o u n t s o f murder d u r i n g 

t h e c o u r s e o f a k i d n a p p i n g and one c o u n t o f mur d e r o f two o r 

more p e r s o n s p u r s u a n t t o one a c t o r one scheme o r c o u r s e o f 

c o n d u c t . These o f f e n s e s a r e d e f i n e d by s t a t u t e as c a p i t a l 

o f f e n s e s . See § 1 3 A - 5 - 4 0 ( a ) ( 1 ) and ( a ) ( 1 0 ) , A l a . Code 1975. 

T h i s C o u r t has u p h e l d i m p o s i t i o n o f t h e d e a t h s e n t e n c e i n 
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c a s e s i n v o l v i n g t h e s e p a r t i c u l a r c a p i t a l o f f e n s e s . See, e.g., 

c a s e s d e a l i n g w i t h murder d u r i n g t h e c o u r s e o f a k i d n a p p i n g : 

L e w i s v. S t a t e , [Ms. CR-06-1770, O c t o b e r 2, 2009] So. 3d 

( A l a . C r i m . App. 2 0 0 9 ) , S a l e v. S t a t e , 8 So. 3d 330 ( A l a . 

C r i m . App. 2 0 0 8 ) , Eatmon v. S t a t e , 992 So. 2d 64 ( A l a . C r i m . 

App. 2 0 0 7 ) , F l o w e r s v. S t a t e , 922 So. 2d 938 ( A l a . C r i m . App. 

2 0 0 5 ) , and E g g e r s v. S t a t e , 914 So. 2d 883 ( A l a . C r i m . App. 

2 0 0 4 ) , and t h e c a s e s c i t e d t h e r e i n ; and c a s e s d e a l i n g w i t h t h e 

murder o f two o r more p e r s o n s : J a c k s o n v. S t a t e , [Ms. CR-06-

1398, December 18 , 2009] So. 3d ( A l a . C r i m . App. 

2 0 0 9 ) , H a r r i s v. S t a t e , 2 So. 3d 880 ( A l a . C r i m . App. 2 0 0 7 ) , 

W a s h i n g t o n v. S t a t e , 922 So. 2d 145 ( A l a . C r i m . App. 2 0 0 5 ) , 

S n y d e r v. S t a t e , 893 So. 2d 488 ( 2 0 0 3 ) , B r o a d n a x v. S t a t e , 825 

So. 2d 134 ( A l a . C r i m . App. 2 0 0 0 ) , a f f ' d , 825 So. 2d 233 ( A l a . 

2 0 0 1 ) , and Freeman v. S t a t e , 776 So. 2d 160 ( A l a . C r i m . App. 

1 9 9 9 ) , a f f ' d , 776 So. 2d 203 ( A l a . 2 0 0 0 ) , and t h e c a s e s c i t e d 

t h e r e i n . C o n s i d e r i n g t h e c r i m e c o m m i t t e d and M a r t i n , we f i n d 

t h a t t h e s e n t e n c e o f d e a t h i s n e i t h e r e x c e s s i v e n o r 

d i s p r o p o r t i o n a t e t o t h e p e n a l t y i m p o s e d i n s i m i l a r c a s e s . 

M o r e o v e r , a f t e r i n d e p e n d e n t l y w e i g h i n g t h e a g g r a v a t i n g 

c i r c u m s t a n c e s and t h e m i t i g a t i n g c i r c u m s t a n c e s , we a g r e e w i t h 
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t h e t r i a l c o u r t t h a t t h e a g g r a v a t i n g c i r c u m s t a n c e s o u t w e i g h 

t h e m i t i g a t i n g c i r c u m s t a n c e s and t h a t d e a t h i s t h e p r o p e r 

s e n t e n c e i n t h i s c a s e . See § 1 3 A - 5 - 5 3 ( b ) ( 2 ) , A l a . Code 1975. 

F i n a l l y , as r e q u i r e d b y R u l e 45A, A l a . R. App. P., we 

have t h o r o u g h l y e x a m i n e d t h e r e c o r d f o r any e r r o r t h a t may 

have a d v e r s e l y a f f e c t e d M a r t i n ' s s u b s t a n t i a l r i g h t s w i t h 

r e s p e c t t o M a r t i n ' s c a p i t a l - m u r d e r c o n v i c t i o n s and h i s 

s e n t e n c e o f d e a t h , w h e t h e r o r n o t b r o u g h t t o o u r a t t e n t i o n o r 

t o t h e a t t e n t i o n o f t h e t r i a l c o u r t . We f i n d no p l a i n e r r o r 

o r d e f e c t i n t h e p r o c e e d i n g s . 

B a s e d on t h e f o r e g o i n g , M a r t i n ' s c a p i t a l - m u r d e r 

c o n v i c t i o n s and h i s s e n t e n c e o f d e a t h a r e a f f i r m e d . 

AFFIRMED. 

W i s e , P . J . , and W e l c h , Windom, and M a i n , J J . , c o n c u r . 
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