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WISE, P r e s i d i n g J u d g e . 

The a p p e l l a n t , D e m e t r i u s A v e r y J a c k s o n , J r . , was 

c o n v i c t e d o f c a p i t a l m u r d e r i n c o n n e c t i o n w i t h t h e k i l l i n g o f 

O f f i c e r M a r y S m i t h o f t h e F a i r f i e l d P o l i c e D e p a r t m e n t . The 

murder was made c a p i t a l b e c a u s e he k i l l e d S m i t h w h i l e she was 
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on d u t y as a p o l i c e o f f i c e r o r b e c a u s e o f some o f f i c i a l o r 

j o b - r e l a t e d a c t o r p e r f o r m a n c e . See § 1 3 A - 5 - 4 0 ( a ) ( 5 ) , A l a . 

Code 1975. He was a l s o c o n v i c t e d o f a t t e m p t e d m u r d e r , a 

v i o l a t i o n o f §§ 13A-4-2 and 1 3 A - 6 - 2 ( a ) ( 1 ) , A l a . Code 1975, 

w i t h r e g a r d t o t h e s h o o t i n g o f O f f i c e r E r i c B u r p o o f t h e 

F a i r f i e l d P o l i c e D e p a r t m e n t . By a v o t e o f 10-2, t h e j u r y 

recommended t h a t J a c k s o n be s e n t e n c e d t o i m p r i s o n m e n t f o r l i f e 

w i t h o u t t h e p o s s i b i l i t y o f p a r o l e on t h e c a p i t a l m urder 

c o n v i c t i o n . The t r i a l c o u r t o v e r r o d e t h e j u r y ' s 

r e c o m m e n d a t i o n a n d s e n t e n c e d h i m t o d e a t h on t h e c a p i t a l 

m u r d e r c o n v i c t i o n . The t r i a l c o u r t a l s o s e n t e n c e d h i m t o 

s e r v e a t e r m o f l i f e i n p r i s o n on t h e a t t e m p t e d m u r d e r 

c o n v i c t i o n . T h i s a p p e a l f o l l o w e d . 

J a c k s o n r a i s e s numerous i s s u e s i n h i s b r i e f t o t h i s 

c o u r t . However, o u r i n i t i a l r e v i e w o f t h e r e c o r d r e v e a l s t h a t 

we must remand t h i s c a s e t o t h e t r i a l c o u r t f o r a d d i t i o n a l 

a c t i o n so t h a t we may p r o p e r l y a d d r e s s one o f t h e i s s u e s he 

r a i s e s i n h i s b r i e f . 

J a c k s o n a r g u e s t h a t t h e p r o s e c u t i o n u s e d i t s p e r e m p t o r y 

c h a l l e n g e s i n a r a c i a l l y d i s c r i m i n a t o r y manner, i n v i o l a t i o n 

o f B a t s o n v. K e n t u c k y , 476 U.S. 79, 106 S. C t . 1712, 90 L. Ed. 
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2d 69 ( 1 9 8 6 ) . S p e c i f i c a l l y , he c o n t e n d s t h a t t h e p r o s e c u t i o n 

e x e r c i s e d a l a r g e number o f c h a l l e n g e s t o remove b l a c k 

v e n i r e m e m b e r s , i n q u i r e d a b o u t t h e r a c e o f a v e n i r e m e m b e r 

d u r i n g t h e v o i r d i r e p r o c e e d i n g s , s t r u c k v e n i r e m e m b e r s who had 

n o t h i n g i n common o t h e r t h a n r a c e , and engaged i n d i s p a r a t e 

t r e a t m e n t o f s i m i l a r l y s i t u a t e d b l a c k and w h i t e v e n i r e m e m b e r s . 

J a c k s o n a l s o a l l e g e s t h a t t h e J e f f e r s o n C o u n t y D i s t r i c t 

A t t o r n e y ' s O f f i c e has a h i s t o r y o f d i s c r i m i n a t i o n . T h e r e f o r e , 

he c o n c l u d e s t h a t we s h o u l d remand t h i s c a s e f o r a B a t s o n 

h e a r i n g . 

The S t a t e n o t e s t h a t J a c k s o n d i d n o t r a i s e a B a t s o n 

o b j e c t i o n a t t r i a l . T h e r e f o r e , i t a r g u e s t h a t we may r e v i e w 

h i s argument o n l y f o r p l a i n e r r o r . See R u l e 45, A l a . R. App. 

P. P l a i n e r r o r i s 

" e r r o r t h a t i s so o b v i o u s t h a t t h e f a i l u r e t o n o t i c e 
i t w o u l d s e r i o u s l y a f f e c t t h e f a i r n e s s o r i n t e g r i t y 
o f t h e j u d i c i a l p r o c e e d i n g s . Ex p a r t e T a y l o r , 666 
So. 2d 73 ( A l a . 1 9 9 5 ) . The p l a i n e r r o r s t a n d a r d 
a p p l i e s o n l y where a p a r t i c u l a r l y e g r e g i o u s e r r o r 
o c c u r r e d a t t r i a l and t h a t e r r o r has o r p r o b a b l y has 
s u b s t a n t i a l l y p r e j u d i c e d t h e d e f e n d a n t . T a y l o r . " 

Ex p a r t e T r a w i c k , 698 So. 2d 162, 167 ( A l a . 1 9 9 7 ) . The S t a t e 

c o n t e n d s t h a t , " [ u ] p o n i n f o r m a t i o n and b e l i e f , t h e b l a c k 

v e n i r e m e m b e r s s t r u c k by t h e S t a t e s h a r e d a t t r i b u t e s t h a t l e d 
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t o t h e S t a t e t o s t r i k e them." ( S t a t e ' s b r i e f a t p. 24.) 

However, i t a s s e r t s t h a t , " b e c a u s e t h e s e a t t r i b u t e s do n o t 

a p p e a r i n t h e r e c o r d , t h e S t a t e has no o b j e c t i o n t o a remand 

f o r t h e l i m i t e d p u r p o s e o f h o l d i n g a h e a r i n g on t h e B a t s o n 

i s s u e and a l l o w i n g t h e S t a t e t o o f f e r i t s r e a s o n s f o r s t r i k i n g 

t h e s e v e n i r e members." ( S t a t e ' s b r i e f a t pp. 24-25.) 

" I n B a t s o n t h e U n i t e d S t a t e s Supreme C o u r t h e l d t h a t 
b l a c k v e n i r e m e m b e r s c o u l d n o t be s t r u c k f r o m a b l a c k 
d e f e n d a n t ' s j u r y b e c a u s e o f t h e i r r a c e . I n Powers  
v. O h i o , 499 U.S. 400, 111 S. C t . 1364, 113 L. Ed. 
2d 411 ( 1 9 9 1 ) , t h e c o u r t e x t e n d e d i t s d e c i s i o n i n 
B a t s o n t o a p p l y a l s o t o w h i t e d e f e n d a n t s . ... The 
U n i t e d S t a t e s Supreme C o u r t i n G e o r g i a v. M c C o l l u m , 
505 U.S. 42, 112 S. C t . 2348, 120 L. Ed. 2d 33 
( 1 9 9 2 ) , h e l d t h a t t h e p r o t e c t i o n s o f B a t s o n were 
a l s o a v a i l a b l e t o d e f e n s e c o u n s e l i n c r i m i n a l 
t r i a l s . The A l a b a m a Supreme C o u r t has h e l d t h a t t h e 
p r o t e c t i o n s o f B a t s o n a p p l y t o t h e s t r i k i n g o f w h i t e 
p r o s p e c t i v e j u r o r s . W h i t e C o n s o l i d a t e d I n d u s t r i e s ,  
I n c . v. A m e r i c a n L i b e r t y I n s u r a n c e Co., 617 So. 2d 
657 ( A l a . 1 9 9 3 ) . " 

G r i m s l e y v. S t a t e , 678 So. 2d 1194, 1195 ( A l a . C r i m . App. 

1 9 9 5 ) . 

"The b u r d e n o f p e r s u a s i o n i s i n i t i a l l y on t h e 
p a r t y a l l e g i n g d i s c r i m i n a t o r y use o f a p e r e m p t o r y 
c h a l l e n g e t o e s t a b l i s h a p r i m a f a c i e c a s e o f 
d i s c r i m i n a t i o n . I n d e t e r m i n i n g w h e t h e r t h e r e i s a 
p r i m a f a c i e c a s e , t h e c o u r t i s t o c o n s i d e r ' a l l 
r e l e v a n t c i r c u m s t a n c e s ' w h i c h c o u l d l e a d t o an 
i n f e r e n c e o f d i s c r i m i n a t i o n . See B a t s o n , 476 U.S. 
a t 93, 10 6 S. C t . a t 1721, c i t i n g W a s h i n g t o n v.  
D a v i s , 426 U.S. 229, 239-42, 96 S. C t . 2040, 
2047-48, 48 L. Ed. 2d 597 ( 1 9 7 6 ) . The f o l l o w i n g a r e 
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i l l u s t r a t i v e o f t h e t y p e s o f e v i d e n c e t h a t can be 
u s e d t o r a i s e t h e i n f e r e n c e o f d i s c r i m i n a t i o n : 

" 1 . E v i d e n c e t h a t t h e ' j u r o r s i n 
q u e s t i o n s h a r e [ d ] o n l y t h i s one 
c h a r a c t e r i s t i c -- t h e i r membership i n t h e 
g r o u p -- and t h a t i n a l l o t h e r r e s p e c t s 
t h e y [were] as h e t e r o g e n e o u s as t h e 
community as a w h o l e . ' [ P e o p l e v.] 
W h e e l e r , 22 C a l . 3d [258,] a t 280, 583 P.2d 
[748,] a t 764, 148 C a l . R p t r . [890,] a t 905 
[ ( 1 9 7 8 ) ] . F o r i n s t a n c e ' i t may be 
s i g n i f i c a n t t h a t t h e p e r s o n s c h a l l e n g e d , 
a l t h o u g h a l l b l a c k , i n c l u d e b o t h men and 
women and a r e a v a r i e t y o f a g e s , 
o c c u p a t i o n s , and s o c i a l o r e c o n o m i c 
c o n d i t i o n s , ' W h e e l e r , 22 C a l . 3d a t 280, 
583 P.2d a t 764, 148 C a l . R p t r . a t 905, n. 
27, i n d i c a t i n g t h a t r a c e was t h e d e c i d i n g 
f a c t o r . 

"2. A p a t t e r n o f s t r i k e s a g a i n s t b l a c k 
j u r o r s on t h e p a r t i c u l a r v e n i r e ; e.g., 4 o f 
6 p e r e m p t o r y c h a l l e n g e s were u s e d t o s t r i k e 
b l a c k j u r o r s . B a t s o n , 476 U.S. a t 97, 106 
S. C t . a t 1723. 

"3. The p a s t c o n d u c t o f t h e o f f e n d i n g 
a t t o r n e y i n u s i n g p e r e m p t o r y c h a l l e n g e s t o 
s t r i k e a l l b l a c k s f r o m t h e j u r y v e n i r e . 
S wain [v. A l a b a m a , 380 U.S. 202, 85 S. C t . 
824, 13 L. Ed. 2d 759 ( 1 9 6 5 ) ] . 

"4. The t y p e and manner o f t h e 
o f f e n d i n g a t t o r n e y ' s q u e s t i o n s and 
s t a t e m e n t s d u r i n g v o i r d i r e , i n c l u d i n g 
n o t h i n g more t h a n d e s u l t o r y v o i r d i r e . 
B a t s o n , 476 U.S. a t 97, 106 S. C t . a t 1723; 
W h e e l e r , 22 C a l . 3d a t 281, 583 P.2d a t 
764, 148 C a l . R p t r . a t 905. 
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"5. The t y p e and manner o f q u e s t i o n s 
d i r e c t e d t o t h e c h a l l e n g e d j u r o r , i n c l u d i n g 
a l a c k o f q u e s t i o n s , o r a l a c k o f 
m e a n i n g f u l q u e s t i o n s . S l a p p y v. S t a t e , 503 
So. 2d 350, 355 ( F l a . D i s t . C t . App. 1 9 8 7 ) ; 
P e o p l e v. T u r n e r , 42 C a l . 3d 711, 726 P.2d 
102, 230 C a l . R p t r . 656 ( 1 9 8 6 ) ; P e o p l e v.  
W h e e l e r , 22 C a l . 3d 258, 583 P.2d 748, 7 64 , 
148 C a l . R p t r . 890 [905] ( 1 9 7 8 ) . 

"6. D i s p a r a t e t r e a t m e n t o f members o f 
t h e j u r y v e n i r e w i t h t h e same 
c h a r a c t e r i s t i c s ; o r who answer a q u e s t i o n 
i n t h e same o r s i m i l a r manner; e.g., i n 
S l a p p y , a b l a c k e l e m e n t a r y s c h o o l t e a c h e r 
was s t r u c k as b e i n g p o t e n t i a l l y t o o l i b e r a l 
b e c a u s e o f h i s j o b , b u t a w h i t e e l e m e n t a r y 
s c h o o l t e a c h e r was n o t c h a l l e n g e d . S l a p p y , 
503 So. 2d a t 352 and 355. 

"7. D i s p a r a t e e x a m i n a t i o n o f members 
o f t h e v e n i r e ; e.g., i n S l a p p y , a q u e s t i o n 
d e s i g n e d t o p r o v o k e a c e r t a i n r e s p o n s e t h a t 
i s l i k e l y t o d i s q u a l i f y a j u r o r was a s k e d 
t o b l a c k j u r o r s , b u t n o t t o w h i t e j u r o r s . 
S l a p p y , 503 So. 2d a t 355. 

"8. C i r c u m s t a n t i a l e v i d e n c e o f i n t e n t 
may be p r o v e n by d i s p a r a t e i m p a c t where a l l 
o r most o f t h e c h a l l e n g e s were u s e d t o 
s t r i k e b l a c k s f r o m t h e j u r y . B a t s o n , 476 
U.S. a t 93, 106 S. C t . a t 1721; W a s h i n g t o n  
v. D a v i s , 426 U.S. [229,] a t 2 4 2 [ , 96 S. 
C t . 2040, [ 2 0 4 9 ] , 48 L. Ed. 2d 597 ( 1 9 7 6 ) ] . 

"9. The o f f e n d i n g p a r t y u s e d 
p e r e m p t o r y c h a l l e n g e s t o d i s m i s s a l l o r 
most b l a c k j u r o r s , b u t d i d n o t use a l l o f 
h i s p e r e m p t o r y c h a l l e n g e s . See S l a p p y , 503 
So. 2d a t 354, T u r n e r , s u p r a . " 

Ex p a r t e B r a n c h , 526 So. 2d 609, 622 ( A l a . 1 9 8 7 ) . 
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