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PER CURIAM. 

The a p p e l l a n t , H a r r y C l i f t o n R u s s e l l , was c o n v i c t e d o f 

m u r d e r i n g D e r r i c k " S h o r t y " A n d e r s o n , see § 13A-6-2, A l a . Code 

1975. The c i r c u i t c o u r t s e n t e n c e d h i m t o 50 y e a r s i n p r i s o n 
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and d i r e c t e d t h a t he be p l a c e d i n a l o n g - t e r m m e n t a l h e a l t h 

t r e a t m e n t p r o g r a m . 

The s h o o t i n g t h a t r e s u l t e d i n Anderson's death o c c u r r e d 

i n F e b r u a r y 2002. I n i t i a l l y , R u s s e l l was found incompetent t o 

a s s i s t h i s a t t o r n e y i n h i s defense and was committed t o T a y l o r 

H a r d i n Secure M e d i c a l F a c i l i t y . A f t e r s e v e r a l subsequent 

e v a l u a t i o n s and h e a r i n g s the c i r c u i t c o u r t , i n November 2007, 

found t h a t R u s s e l l was competent t o s t a n d t r i a l . In May 2008, 

R u s s e l l p l e a d e d not g u i l t y by reason of mental d i s e a s e or 

d e f e c t . 

The S t a t e ' s e v i d e n c e t e n d e d t o show t h e f o l l o w i n g . On 

F e b r u a r y 16, 2002, p o l i c e were c a l l e d t o an A m e r i c a n L e g i o n 

P o s t i n Etowah C o u n t y a f t e r A n d e r s o n was s h o t i n t h e p a r k i n g 

l o t . The s h o o t i n g was w i t n e s s e d by M i c h a e l M c A l p i n e , an 

a u x i l i a r y member o f t h e A m e r i c a n L e g i o n . M c A l p i n e t e s t i f i e d 

t h a t on t h e e v e n i n g o f F e b r u a r y 16, 2002, he d r o v e i n t o t h e 

p a r k i n g l o t o f t h e A m e r i c a n L e g i o n and saw R u s s e l l , whom he 

had known f o r 25 y e a r s , and A n d e r s o n t a l k i n g . He s a i d t h a t 

t h e y t a l k e d f o r s e v e r a l m i n u t e s when R u s s e l l p u l l e d o u t a gun, 

p o i n t e d t h e gun a t A n d e r s o n ' s c h e s t , and p u l l e d t h e t r i g g e r . 

R u s s e l l t h e n w a l k e d away, M c A l p i n e s a i d , maybe s i x s t e p s and 
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r e t u r n e d and f i r e d two more s h o t s a t A n d e r s o n . R u s s e l l t h e n 

p u t t h e gun i n h i s p o c k e t and w a l k e d away. M c A l p i n e f u r t h e r 

t e s t i f i e d t h a t R u s s e l l was a r e g u l a r p a t r o n a t t h e A m e r i c a n 

L e g i o n , t h a t R u s s e l l k e p t t o h i m s e l f , and t h a t R u s s e l l d i d n o t 

s o c i a l i z e w i t h o t h e r s . 

A n o t h e r member o f t h e A m e r i c a n L e g i o n , H a r v e y H a l e y , J r . , 

t e s t i f i e d t h a t he was i n t h e b u i l d i n g on t h e e v e n i n g o f t h e 

s h o o t i n g and t h a t he had s e e n R u s s e l l e a r l i e r t h a t e v e n i n g . 

H a l e y t e s t i f i e d t h a t he saw A n d e r s o n and a n o t h e r man o r d e r a 

s a n d w i c h and t h a t a b o u t 30 m i n u t e s l a t e r he h e a r d a "pop, pop, 

pop." The s o u n d , he s a i d , was c o m i n g f r o m t h e e n t r a n c e o f t h e 

A m e r i c a n L e g i o n P o s t , b u t he c o u l d n o t see b e c a u s e o f t h e way 

t h e c a r s were p a r k e d . A f t e r t h e t h i r d s h o t , he s a i d , he saw 

R u s s e l l w a l k i n g away f r o m t h e p a r k i n g l o t . H a l e y t e s t i f i e d 

t h a t R u s s e l l n e v e r c a u s e d p r o b l e m s b e f o r e , t h a t R u s s e l l d i d 

n o t m i x w e l l w i t h o t h e r s , and t h a t R u s s e l l was t h e h i s t o r i a n 

f o r t h e A m e r i c a n L e g i o n P o s t . 

Mark H a r r i s , a d e t e c t i v e w i t h t h e Gadsden P o l i c e 

D e p a r t m e n t , t e s t i f i e d t h a t he was c a l l e d t o t h e A m e r i c a n 

L e g i o n P o s t t o i n v e s t i g a t e t h e e v e n t s t h a t o c c u r r e d on 

F e b r u a r y 16, 2002. Det. H a r r i s t e s t i f i e d t h a t a f t e r he was 
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i n f o r m e d o f t h e i d e n t i t y o f t h e s h o o t e r he went t o R u s s e l l ' s 

l a s t known a d d r e s s . The h o u s e , he s a i d , was i n v e r y p o o r 

c o n d i t i o n ; t h e f r o n t d o o r was b o a r d e d up, and R u s s e l l was 

e n t e r i n g and e x i t i n g t h e house t h r o u g h one o f t h e windows. 

Det. H a r r i s and a n o t h e r o f f i c e r r e t u r n e d t o R u s s e l l ' s 

r e s i d e n c e t h e n e x t m o r n i n g and t h e y w a i t e d f o r R u s s e l l t o e x i t 

t h e h o u s e . R u s s e l l emerged f r o m t h e house and s t a r t e d 

w a l k i n g . Det. H a r r i s s t o p p e d him a b o u t one b l o c k f r o m h i s 

h o u s e . A s e a r c h r e v e a l e d t h a t R u s s e l l was c a r r y i n g a .38 

r e v o l v e r . B o t h t h e S t a t e and t h e d e f e n s e s t i p u l a t e d t h a t t h e 

r e v o l v e r was t h e murder weapon. 

Det. H a r r i s t o o k R u s s e l l i n t o c u s t o d y and r e a d him h i s 

M i r a n d a 1 r i g h t s . He t e s t i f i e d t h a t R u s s e l l was c a l m and 

r e s p e c t f u l and t h a t he s i g n e d a w a i v e r - o f - r i g h t s f o r m . 

R u s s e l l made t h e f o l l o w i n g s t a t e m e n t , w h i c h was r e a d i n t o 

e v i d e n c e by Det. H a r r i s : 

"On [ F e b r u a r y 1 6 ] o f [ 2 0 0 2 ] I was a t [ t ] h e 
A m e r i c a n L e g i o n on E i g h t h S t r e e t when an F B I 
b u l l e t i n came a c r o s s t h e TV s c r e e n t h a t a guy t h e r e 
was g o i n g t o k i l l me. I know t h e man f r o m s e e i n g 
him i n t h e L e g i o n t h e p a s t c o u p l e o f months, b u t I 
do n o t know h i s name. 

1 M i r a n d a v. A r i z o n a , 384 U.S. 436 (1966). 
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" S h o r t l y a f t e r t h e news b u l l e t i n , t h e man g o t up 
and had some f o o d i n h i s hands and p o i n t e d h i s 
f i n g e r a t me i n a t h r e a t e n i n g g e s t u r e . He t h e n 
w a l k e d o u t s i d e and I went o u t s i d e b e h i n d him b e c a u s e 
I was g o i n g t o go t o t h e m o v i e s . 

"When I g o t o u t s i d e , t h e man l o o k e d a t me i n a 
t h r e a t e n i n g manner and I f e l t t h a t I had t o d e f e n d 
m y s e l f , so I p u l l e d my p i s t o l and s h o t him. The man 
f e l l t o t h e g r o u n d and I s h o t h i m a c o u p l e o r [ s i c ] 
more t i m e s u n t i l I f e l t t h a t he was no l o n g e r a 
t h r e a t . 

" I t h e n l e f t and went t o t h e m o v i e s and w a t c h e d 
' B l a c k Hawk Down.' When t h e movie was o v e r , I 
w a l k e d a r o u n d f o r a w h i l e and t h e n went home The 
n e x t m o r n i n g , I woke up w i t h t h e p o l i c e a t my h o u s e . 
I d i d n ' t answer them a t t h e d o o r o r when t h e y c a l l e d 
f o r me, b u t when I t h o u g h t t h e y l e f t , I u n l o a d e d my 
p i s t o l and l e f t t o go t o t h e c r e e k t o t h r o w t h e gun 
away b u t was a r r e s t e d when I g o t away f r o m my 
h o u s e . " 

(R. 223-25.) 

B e t t y T e r r e l l , R u s s e l l ' s h a l f - s i s t e r , t e s t i f i e d i n h i s 

d e fense. She s a i d t h a t R u s s e l l e x c e l l e d i n s c h o o l and t h a t he 

j o i n e d the U n i t e d S t a t e s Army a f t e r g r a d u a t i n g . W h ile i n the 

Army R u s s e l l was a m i s s i l e repairman and won numerous awards. 

A f t e r l e a v i n g the Army he moved i n w i t h T e r r e l l ' s mother and 

began w o r k i n g a t the A n n i s t o n Army Depot. He was f i r e d from 

the Depot, she s a i d , because of poor hygiene. A f t e r l e a v i n g 

the Depot he r e t u r n e d t o s c h o o l t o s t u d y t o become a nurse. 
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He l a t e r worked i n G u n t e r s v i l l e as a n u r s e , but he d i d not 

keep the j o b f o r l o n g . 

T e r r e l l f u r t h e r t e s t i f i e d t h a t a f t e r l e a v i n g the Army 

R u s s e l l was f i d g e t y , t h a t he o f t e n l o o k e d over h i s s h o u l d e r , 

t h a t he t a l k e d f r e q u e n t l y about the F B I , t h a t he d i d not 

a s s o c i a t e w i t h p e o p l e , t h a t he had been under p s y c h i a t r i c 

c a r e , t h a t h i s p s y c h i a t r i s t d i e d , and t h a t when h i s 

p s y c h i a t r i s t d i e d R u s s e l l stopped g o i n g t o the d o c t o r . She 

s a i d t h a t a t the time of h i s a r r e s t R u s s e l l was l i v i n g i n an 

abandoned house t h a t had no r u n n i n g water or e l e c t r i c i t y . The 

house had b e l o n g e d t o t h e i r s i s t e r , who had p a s sed away. The 

s i s t e r ' s c h i l d r e n had had R u s s e l l a r r e s t e d f o r t r e s p a s s i n g . 

R u s s e l l a l s o p r e s e n t e d the t e s t i m o n y of two m e n t a l - h e a l t h 

e x p e r t s -- Dr. P a t r i c i a P i l k i n t o n and Dr. James Hooper. Dr. 

P i l k i n t o n , a p s y c h i a t r i s t a t T a y l o r H a r d i n , t e s t i f i e d t h a t she 

e v a l u a t e d R u s s e l l b e f o r e t r i a l and t h a t he was her p a t i e n t 

from J u l y 2006 t o November 2007. Dr. P i l k i n t o n t e s t i f i e d t h a t 

R u s s e l l was i n i t i a l l y examined by Dr. Denise Perone, a 

p s y c h i a t r i s t a t T a y l o r H a r d i n , and found t o have a p s y c h o s i s 

-- he was b r e a k i n g from r e a l i t y and s e e i n g and h e a r i n g t h i n g s 

t h a t were not r e a l . Dr. Perone d e t e r m i n e d t h a t R u s s e l l was 
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p a r a n o i d and was h a v i n g d e l u s i o n s . She s a i d t h a t when Dr. 

Perone became i l l , R u s s e l l was t r e a t e d by Dr. Hooper and was 

e v e n t u a l l y t r a n s f e r r e d t o her c a r e . I t was Dr. P i l k i n t o n ' s 

o p i n i o n t h a t when R u s s e l l shot Anderson he was s u f f e r i n g f r o m 

a severe mental d e f e c t t h a t i n t e r f e r e d w i t h h i s a b i l i t y t o 

a p p r e c i a t e the n a t u r e and c h a r a c t e r o f h i s a c t i o n s . Dr. 

P i l k i n t o n f u r t h e r t e s t i f i e d t h a t i t was her o p i n i o n t h a t 

R u s s e l l had a s e r i o u s mental i l l n e s s , t h a t he was 

s c h i z o p h r e n i c , and t h a t he had p r o b a b l y s u f f e r e d f r o m the 

i l l n e s s f o r some time w i t h o u t b e i n g d i a g n o s e d or t r e a t e d . She 

f u r t h e r t e s t i f i e d t h a t s c h i z o p h r e n i a i s a l i f e - l o n g d i s o r d e r 

t h a t m a n i f e s t s i t s e l f by a n t i s o c i a l b e h a v i o r f o l l o w e d by acute 

symptoms t h a t are c h a r a c t e r i z e d by d e l u s i o n s and e r r a t i c 

b e h a v i o r and/or a g g r e s s i o n . Dr. P i l k i n t o n t e s t i f i e d t h a t 

R u s s e l l was a c u t e l y p s y c h o t i c and v e r y a n x i o u s . She 

p r e s c r i b e d a d i f f e r e n t a n t i p s y c h o t i c f o r R u s s e l l , she s a i d , 

and he began t a k i n g c a r e o f h i s p e r s o n a l h y g i e ne. Dr. 

P i l k i n t o n f u r t h e r t e s t i f i e d t h a t i f R u s s e l l stopped t a k i n g h i s 

m e d i c a t i o n h i s symptoms would reappear. 

On c r o s s - e x a m i n a t i o n , Dr. P i l k i n t o n t e s t i f i e d t h a t i t was 

p o s s i b l e t h a t some peo p l e had l u c i d i n t e r v a l s even d u r i n g a 
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p e r i o d when t h e i r mental c a p a c i t y was d e c l i n i n g . She s t a t e d 

t h a t R u s s e l l had h e l d a l i c e n s e d - p r a c t i c a l - n u r s e l i c e n s e u n t i l 

1997. Dr. P i l k i n t o n f u r t h e r s t a t e d t h a t some o f R u s s e l l ' s 

a c t i o n s d u r i n g and i m m e d i a t e l y a f t e r the s h o o t i n g c o u l d be 

i n t e r p r e t e d as g o a l - d i r e c t e d b e h a v i o r , a term which she s a i d 

p r o v i d e s i n d i c i a o f " l o g i c a l , t h o u g h t f u l , f o r w a r d t h i n k i n g " or 

the i n t e n t i o n t o a c h i e v e a d e s i r e d r e s u l t . (R. 363.) 

A c c o r d i n g t o Dr. P i l k i n t o n , R u s s e l l f e l t t h r e a t e n e d by the 

v i c t i m , and he knew t h a t i f he shot the v i c t i m the v i c t i m 

would not be a b l e t o i n j u r e him. Dr. P i l k i n t o n t e s t i f i e d t h a t 

R u s s e l l took s p e c i f i c a c t i o n s w i t h i n t e n d e d r e s u l t s . She 

conceded t h a t R u s s e l l d i d not respond t o the p o l i c e when the y 

came t o h i s house and t h a t he removed the b u l l e t s f r o m the gun 

and attempted t o d i s p o s e o f the gun a f t e r he thought the 

p o l i c e had l e f t . W i t h r e g a r d t o R u s s e l l ' s d e p a r t u r e f r o m the 

cr i m e s c e n e , Dr. P i l k i n t o n s t a t e d t h a t the manner i n which 

R u s s e l l j u s t walked away f o l l o w i n g the s h o o t i n g was 

i n c o n s i s t e n t w i t h her d i a g n o s i s . F u r t h e r , Dr. P i l k i n t o n 

t e s t i f i e d t h a t she was not aware o f any o b j e c t i v e e v i d e n c e or 

documented h i s t o r y t h a t R u s s e l l s u f f e r e d any symptoms o f 

mental i l l n e s s b e f o r e the o f f e n s e e x c e p t f o r a l l o w i n g h i s 

8 



CR-07-1956 

n u r s i n g l i c e n s e t o l a p s e ; Dr. P i l k i n t o n conceded t h a t p e o p l e 

l o s e t h e i r p r o f e s s i o n a l l i c e n s e s f o r d i f f e r e n t reasons and 

t h a t the changes i n R u s s e l l ' s l i f e s t y l e c o u l d be d e s c r i b e d i n 

r e l a t i o n t o or a t t r i b u t e d t o t h i n g s o t h e r than j u s t mental 

d i s e a s e . 

Dr. Hooper, the d i r e c t o r o f m e d i c a l and p s y c h i a t r i c 

s e r v i c e s a t T a y l o r H a r d i n , t e s t i f i e d t h a t R u s s e l l was h a v i n g 

p a r a n o i d d e l u s i o n s w h i l e he was t r e a t i n g him and t h a t he had 

a mental i l l n e s s f o r q u i t e some time b e f o r e the s h o o t i n g . Dr. 

Hooper t e s t i f i e d t h a t R u s s e l l was c o n s i s t e n t i n h i s r e c i t a t i o n 

o f the d e t a i l s o f the s h o o t i n g and s t a t e d t h a t Anderson had 

t h r e a t e n e d him and was g o i n g t o k i l l him and t h a t R u s s e l l ' s 

a c t i o n s were c o n s i s t e n t w i t h someone w i t h a mental i l l n e s s and 

t h a t he b e l i e v e d t h a t R u s s e l l was s u f f e r i n g f r o m t h i s mental 

i l l n e s s a t the time o f the s h o o t i n g . 

On c r o s s - e x a m i n a t i o n , Dr. Hooper t e s t i f i e d t h a t s h o o t i n g 

the v i c t i m , w a l k i n g s e v e r a l f e e t away, and then w a l k i n g back 

t o the v i c t i m and s h o o t i n g him two more times w h i l e he l a y on 

the ground c o u l d be viewed as c o n s i s t e n t w i t h R u s s e l l ' s b e l i e f 

t h a t he was d e f e n d i n g h i m s e l f , b u t a l s o c o u l d be c o n s i s t e n t 

w i t h someone who i n t e n d s t o k i l l a person and wanted t o make 
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c e r t a i n the p e r s o n was dead. Dr. Hooper f u r t h e r t e s t i f i e d 

t h a t R u s s e l l was c a p a b l e o f f o r m i n g i n t e n t and t h a t he 

i n t e n d e d t o k i l l the v i c t i m : 

" [ P r o s e c u t o r ] : And l e t me ask you t h i s : Was Mr. 
R u s s e l l c a p a b l e , i n your o p i n i o n , o f f o r m i n g an 
i n t e n t t o k i l l a t t h a t p o i n t i n t i m e ? 

"[Dr. Hooper]: I t h i n k he was c apable o f f o r m i n g an 
i n t e n t , y e s , s i r . 

" [ P r o s e c u t o r ] : So based on h i s a c t i o n s , he i n t e n d e d 
t o k i l l Mr. Anderson? 

"[Dr. Hooper]: I t h i n k he d i d i n t e n d t o k i l l Mr. 
A n d e r s o n , y e s , s i r . " 

(R. 424.) The f o l l o w i n g then o c c u r r e d : 

" [ P r o s e c u t o r ] : Okay. Now, you t h i n k he u n d e r s t o o d the 
concept of s e l f - d e f e n s e and d i d n ' t b e l i e v e t h a t he 
was d o i n g a n y t h i n g wrong? 

"[Dr. Hooper]: Y e s , s i r . 

" [ P r o s e c u t o r ] : W e l l , c o u l d you t e l l me then how 
h i d i n g the gun would not be an i n d i c a t i o n of him 
u n d e r s t a n d i n g i t was wrong t o have shot someone --

"[Dr. Hooper]: W e l l --

" [ P r o s e c u t o r ] : -- or a t t e m p t i n g t o h i d e the gun? I 
mean, I can u n d e r s t a n d i f you're a c t i n g i n 
s e l f - d e f e n s e and you b e l i e v e t h a t and t h a t ' s your 
t h o u g h t , you know, t h a t the snakes are under the 
c h a i r and I'm a c t i n g i n s e l f - d e f e n s e and I shoot 
someone, I can u n d e r s t a n d how I would c a l l the 
p o l i c e , how I would ge t some h e l p , how I would t u r n 
i n the gun, how the t h r e a t ' s no l o n g e r t h e r e , because 
I haven't done a n y t h i n g wrong; I have n o t h i n g t o f e a r 
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and I c e r t a i n l y don't have any reason t o throw -- t o 
h i d e my gun --

"  

" [ P r o s e c u t o r ] : But how i s i t t h a t t h a t would not be 
a w r o n g f u l a c t ? Or a t l e a s t an example of o b j e c t i v e 
a c t i o n so showing t h a t he u n d e r s t o o d the w r o n g f u l n e s s 
of what he d i d ? 

"  

"[Dr. Hooper]: Okay. I t h i n k t h a t t h a t goes a l o n g 
w i t h the f a c t t h a t Mr. R u s s e l l , i n h i s m i n d , was 
r e c e i v i n g i n p u t from the F B I . I f he f e l t l i k e he was 
b e i n g t h r e a t e n e d t h e n , I mean, I don't t h i n k t h a t 
t h i s i s a s i n g l e event where suddenly he g e t s t h i s 
message t h a t t h i s guy i s g o i n g t o k i l l him. Because 
I t h i n k most of u s , i f we were s i t t i n g somewhere and 
the TV s e t suddenly s a i d 'somebody's g o i n g t o k i l l 
y o u , ' t h a t we would not j u s t i m m e d i a t e l y grab a gun 
and shoot whoever they s a i d ; we would wonder what was 
g o i n g on. 

" I t h i n k t h a t Mr. R u s s e l l ' s w a l k i n g away and not 
r e s p o n d i n g t o the p o l i c e i s a l l c o n s i s t e n t w i t h t h a t . 
I don't know whether he was h i d i n g the gun or g e t t i n g 
r i d of the gun a n d , I mean, I don't know t h a t anybody 
knows t h a t . I can -- I don't see t h a t as an 
i n c o n s i s t e n t a c t , but i t a l s o c o u l d be c o n s i s t e n t  
w i t h somebody who was t r y i n g t o cover up the c r i m e .  
I mean, you know, I can't g i v e you a l o g i c a l answer  
t o t h a t . " 

(R. 425-26.) (Emphasis added.) Dr. Hooper f u r t h e r t e s t i f i e d 

t h a t R u s s e l l ' s a c t of a t t e m p t i n g t o d i s c a r d the gun was not 

c o n s i s t e n t w i t h the t h e o r y t h a t R u s s e l l b e l i e v e d t h a t h i s l i f e 

was s t i l l i n danger. 
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"[Dr. Hooper]: Yeah, t h a t i s o l a t e d event i s not as 
c o n s i s t e n t as the r e s t of i t . 

" [ P r o s e c u t o r ] : And t h a t ' s j u s t l i k e l e a v i n g the 
scene. I f you're not g u i l t y of a n y t h i n g or don't 
r e c o g n i z e the w r o n g f u l n e s s of a n y t h i n g , t h a t ' s or 
r u n n i n g from the or t r y i n g t o a v o i d the p o l i c e ? 

"[Dr. Hooper]: R i g h t . I t h i n k t h a t those t h i n g s are 
a l l h i g h l y c o n s i s t e n t . I t h i n k t h a t he f e l t 
p a r a n o i d , was not t r u s t f u l of o t h e r p e o p l e . He 
p e r c e i v e d a message t h a t the FBI was g o i n g t o k i l l 
him or t h a t the FBI was t e l l i n g him t h a t t h i s guy was 
g o i n g t o k i l l him. He shot t h a t guy, then he thought 
about i t and shot him some more t o make sure he was 
dead, then he l e f t went back t o h i s h o v e l he was 
l i v i n g i n , he d i d n ' t come out when the p o l i c e c a l l e d 
him and he d i d a p p a r e n t l y get t r y t o go get r i d of  
the gun. That doesn't f i t i n t o the s t o r y v e r y w e l l . 
T)-,-, A- A A-But i t 

" [ P r o s e c u t o r ] : That i s an o b j e c t i v e a c t t h a t shows o  
would t e n d t o show, does i t not, t h a t he r e c o g n i z e d  
he had done something wrong. Does i t not? 

"[Dr. Hooper]: I t I don't see i t as such, but I  
u n d e r s t a n d t h a t i t c o u l d be seen as such. 

" [ P r o s e c u t o r ] : R i g h t . W e l l , i f a pe r s o n d i d 
un d e r s t a n d t h a t they had done something wrong by 
s h o o t i n g someone, wouldn't the l o g i c a l and c o r r e c t 
p r ocedure f o r them t o be -- f o r them t o do would be 
t o get r i d of the gun? That's what a l o g i c a l 
murderer would do, r i g h t ? 

"[Dr. Hooper]: I guess. 

"[Dr. Hooper]: I mean, I guess. I mean, I'm not sure 
what the l o g i c of c o m m i t t i n g a murder p r o b a b l y i s . 
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" [ P r o s e c u t o r ] : I u n d e r s t a n d t h a t . 

"[Dr. Hooper]: I mean, yeah, g e t t i n g r i d of the 
weapon i s something t h a t l o t s o f peo p l e t h a t commit 
crimes do. 

" [ P r o s e c u t o r ] : And t h a t i s an i n d i c a t i o n , i s i t n o t, 
t h a t he u n d e r s t o o d the w r o n g f u l n e s s of what he'd 
done? 

"[Dr. Hooper]: W e l l , you're t r y i n g t o get me t o say 
t h a t i t shows t h a t he knew i t was wrong and I'm 
s a y i n g t h a t I'm not r e a l l y sure what was g o i n g on. 

" [ P r o s e c u t o r ] : L e t me put i t t h i s way: I s n ' t t h a t  
j u s t as much an i n d i c a t i o n t h a t he knew t h a t i t was  
wrong as i t i s an i n d i c a t i o n t h a t he was o p e r a t i n g  
under d e l u s i o n ? C o u l d n ' t i t go e i t h e r way? 

"[Dr. Hooper]: That p a r t i c u l a r a c t , yeah, i t c o u l d go  
e i t h e r way. 

" [ P r o s e c u t o r ] : Okay. Now, y ' a l l d i d n ' t get t o see him 
to e v a l u a t e him -- t o s t a r t o b s e r v i n g him u n t i l over 
-- w e l l over t h r e e y e a r s from the time t h i s crime 
o c c u r r e d ? 

"[Dr. Hooper]: Yes. 

" [ P r o s e c u t o r ] : And d u r i n g t h a t p e r i o d of time, he was 
i n c a r c e r a t e d , as f a r as you know? 

"[Dr. Hooper]: Yes, s i r . 

" [ P r o s e c u t o r ] : As f a r as you know, he was r e c e i v i n g 
no t r e a t m e n t , no m e d i c a t i o n , no a n y t h i n g l i k e t h a t ? 

"[Dr. Hooper]: As f a r as I know, yes, s i r . 

" [ P r o s e c u t o r ] : Are t h e r e not some peo p l e i n t h i s 
w o r l d who j u s t c a n ' t s t a n d i n c a r c e r a t i o n ? 
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"[Dr. Hooper]: Yes, s i r . 

" [ P r o s e c u t o r ] : Are t h e r e not some peop l e i n t h i s 
w o r l d who a c t u a l l y maybe are not m e n t a l l y incompetent 
b e f o r e they go t o j a i l , b ut when the y get t o j a i l 
t hey become m e n t a l l y incompetent because they don't 
-- they j u s t c a n ' t s t a n d b e i n g l o c k e d up? 

"[Dr. Hooper]: Yes, s i r . 

" [ P r o s e c u t o r ] : How do you know he's not one of those 
people? 

"[Dr. Hooper]: I don't have any h a r d e v i d e n c e t o say  
t h a t . I mean, you know, t h a t ' s a p o s s i b i l i t y . Based 
on t h i r t y y e a r s of s e e i n g p a t i e n t s and b e i n g a t 
T a y l o r H a r d i n f o r twenty y e a r s , I don't t h i n k t h a t ' s 
what's happened. But I ca n ' t prove i t . 

" [ P r o s e c u t o r ] : I t ' s a s u b j e c t i v e d e c i s i o n on y ' a l l ' s 
p a r t ? 

"[Dr. Hooper]: Yes, s i r . I t i s an o p i n i o n t h a t a l l of 
the p s y c h i a t r i s t s s hare, but yeah. 

" [ P r o s e c u t o r ] : And i t c e r t a i n l y would have been a 
whole l o t b e t t e r or you would -- l e t me put i t t h i s 
way: Would you have f e l t more c o m f o r t a b l e w i t h your 
o p i n i o n i f you c o u l d have seen him, say, a week a f t e r 
i t happened? 

"[Dr. Hooper]: Oh, yeah, i t ' s always b e t t e r t o see 
somebody as soon as p o s s i b l e . " 

(R. 430-34.) (Emphasis added.) 

The S t a t e p r e s e n t e d no m e n t a l - h e a l t h e x p e r t of i t s own but 

r e l i e d on the e v i d e n c e p r e s e n t e d by and the c r o s s - e x a m i n a t i o n 

of the defense's two e x p e r t s . 
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R u s s e l l argues on a p p e a l t h a t the c i r c u i t c o u r t e r r e d i n 

not o v e r t u r n i n g the j u r y ' s v e r d i c t and/or g r a n t i n g h i s motion 

f o r a new t r i a l because, he argues, the v e r d i c t was a g a i n s t 

the g r e a t weight of the e v i d e n c e . S p e c i f i c a l l y , he argues 

t h a t the weight of the e v i d e n c e showed t h a t he had a mental 

d i s e a s e or d e f e c t t h a t r e n d e r e d him l e g a l l y i n s a n e a t the time 

of the s h o o t i n g . 

R u s s e l l moved f o r a new t r i a l a r g u i n g t h a t the v e r d i c t was 

c o n t r a r y t o law or the weight of the e v i d e n c e . T h i s i s s u e was 

p r e s e r v e d f o r a p p e l l a t e r e v i e w . See Zumbado v. S t a t e , 615 So. 

2d 1223 ( A l a . Crim. App. 1993). 

In d i s c u s s i n g the d i s t i n c t i o n between the s u f f i c i e n c y of 

the e v i d e n c e and the weight of the e v i d e n c e , t h i s C o u r t i n 

Johnson v. S t a t e , 555 So. 2d 818 ( A l a . Crim. App. 1989), 

s t a t e d : 

"The weight of the e v i d e n c e i s c l e a r l y a 
d i f f e r e n t m a t t e r from the s u f f i c i e n c y of the 
e v i d e n c e . The s u f f i c i e n c y of the e v i d e n c e concerns 
the q u e s t i o n of whether, ' v i e w i n g the e v i d e n c e i n the 
l i g h t most f a v o r a b l e t o the p r o s e c u t i o n , [a] r a t i o n a l 
f a c t f i n d e r c o u l d have found the defendant g u i l t y 
beyond a r e a s o n a b l e doubt.' Tibbs v. F l o r i d a , 457 
U.S. 31, 37, 102 S.Ct. 2211, 2216, 72 L.Ed.2d 652 
(1982). A c c o r d , P r a n t l v. S t a t e , 462 So. 2d 781, 784 
( A l a . Cr. App. 1984). The e v i d e n c e i n t h i s case i s 

15 



CR-07-1956 

c l e a r l y s u f f i c i e n t t o s u p p o r t the c o n v i c t i o n s . See  
Donahoo v. S t a t e , 505 So. 2d 1067, 1070 ( A l a . Cr. 
App. 1986); Ward v. S t a t e , 484 So. 2d 536, 537-38 
( A l a . Cr. App. 1985). 

"In c o n t r a s t , ' [ t ] h e "weight of the e v i d e n c e " 
r e f e r s t o "a d e t e r m i n a t i o n [by] the t r i e r of f a c t 
t h a t a g r e a t e r amount of c r e d i b l e e v i d e n c e s u p p o r t s 
one s i d e of an i s s u e or cause than the o t h e r . " ' Tibbs  
v. F l o r i d a , 457 U.S. a t 37-38, 102 S.Ct. a t 2216 
(emphasis added). We have r e p e a t e d l y h e l d t h a t i t i s 
not the p r o v i n c e of t h i s c o u r t t o reweigh the 
e v i d e n c e p r e s e n t e d a t t r i a l . E.g., F r a n k l i n v. S t a t e , 
405 So. 2d 963, 964 ( A l a . Cr. App.), c e r t . d e n i e d , 
405 So. 2d 966 ( A l a . 1981); Crumpton v. S t a t e , 402 
So. 2d 1081, 1085 ( A l a . Cr. App.), c e r t . d e n i e d , 402 
So. 2d 1088 ( A l a . 1981); Nobis v. S t a t e , 401 So. 2d 
191, 198 ( A l a . Cr. App.), c e r t . d e n i e d , 401 So. 2d 
204 ( A l a . 1981). '"[T]he c r e d i b i l i t y of w i t n e s s e s and 
the weight or p r o b a t i v e f o r c e of t e s t i m o n y i s f o r the 
j u r y t o judge and d e t e r m i n e . " ' H a r r i s v. S t a t e , 513 
So. 2d 79, 81 ( A l a . Cr. App. 1987) ( q u o t i n g B y r d v.  
S t a t e , 24 A l a . App. 451, 136 So. 431 (1931)). In t h i s 
case, the c o n f l i c t i n g e v i d e n c e o f f e r e d by the s t a t e 
and by Johnson s i m p l y p r e s e n t e d a j u r y q u e s t i o n , Gunn  
v. S t a t e , 387 So. 2d 280, 282 ( A l a . Cr. App.), c e r t . 
d e n i e d , 387 So. 2d 283 ( A l a . 1980), and the v e r d i c t s 
r e n d e r e d t h e r e o n are c o n c l u s i v e on a p p e a l , Roberson  
v. S t a t e , 162 A l a . 30, 32, 50 So. 345, 346 (1909); 
Bragg v. S t a t e , 518 So. 2d 847, 849 ( A l a . Cr. App. 
1987). " 

555 So. 2d a t 819-20. 

S e c t i o n 13A-3-1, A l a . Code 1975, p r o v i d e s : 

"(a) I t i s an a f f i r m a t i v e defense t o a 
p r o s e c u t i o n f o r any crime t h a t , a t the time of the 
commission of the a c t s c o n s t i t u t i n g the o f f e n s e , the 
defendant, as a r e s u l t of severe mental d i s e a s e or 
d e f e c t , was unable t o a p p r e c i a t e the n a t u r e and 
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q u a l i t y or w r o n g f u l n e s s of h i s a c t s . M e n t a l d i s e a s e 
or d e f e c t does not o t h e r w i s e c o n s t i t u t e a defense. 

"(b) 'Severe mental d i s e a s e or d e f e c t ' does not 
i n c l u d e an a b n o r m a l i t y m a n i f e s t e d o n l y by r e p e a t e d 
c r i m i n a l or o t h e r w i s e a n t i s o c i a l conduct. 

"(c) The defendant has the burden of p r o v i n g the 
defense of i n s a n i t y by c l e a r and c o n v i n c i n g 
e v i d e n c e . " 

In S i s t r u n k v. S t a t e , 455 So. 2d 287 ( A l a . Crim. App. 

1984), we d i s c u s s e d the burden on a defendant who p l e a d s not 

g u i l t y by reason of mental d i s e a s e or d e f e c t . We s t a t e d : 

" A p p e l l a n t p l e a d e d not g u i l t y by reason of 
i n s a n i t y , t h e r e b y s a d d l i n g h i m s e l f w i t h the heavy 
burden of p r o v i n g h i s i n s a n i t y by a preponderance of 
the e v i d e n c e and t o the j u r y ' s r e a s o n a b l e 
s a t i s f a c t i o n . See H e r b e r t v. S t a t e , 357 So. 2d 683, 
688 ( A l a . Crim. App.), c e r t . d e n i e d , 357 So. 2d 690 
( A l a . 1978). He sought t o prove h i s l a c k of c r i m i n a l 
r e s p o n s i b i l i t y through the t e s t i m o n y of s e v e r a l of 
h i s f a m i l y members as w e l l as e x p e r t w i t n e s s e s . 
A p p e l l a n t now a s s e r t s t h a t the v e r d i c t must be 
r e v e r s e d as a g a i n s t the weight of the e v i d e n c e . 

"The b a s i c p r i n c i p l e s of law g o v e r n i n g the 
i n s a n i t y defense are summarized i n H e r b e r t , s u p r a . 
They a r e : 

"'1. By s t a t u t e , t h e r e i s a presumption of 
s a n i t y e x t e n d i n g t o a l l persons over the 
age of 14. 

"'2. The defense of i n s a n i t y i s an 
a f f i r m a t i v e d e fense. The burden of p r o v i n g 
t h i s defense r e s t s upon the defendant and 
never s h i f t s t o the s t a t e . 
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"'3. The burden upon the defendant i s t o 
e s t a b l i s h the i s s u e of l e g a l i n s a n i t y by a 
preponderance of the e v i d e n c e and t o the 
r e a s o n a b l e s a t i s f a c t i o n of the j u r y . 

"'4. The q u e s t i o n of i n s a n i t y a t the time 
of the commission of the crime i s a m a t t e r 
t o be determined by the j u r y from a 
c o n s i d e r a t i o n of a l l the e v i d e n c e . 

"'5. In making i t s d e t e r m i n a t i o n , the j u r y 
may r e j e c t a l l e x p e r t t e s t i m o n y though i t 
i s w i t h o u t c o n f l i c t . 

"'6. However, o p i n i o n t e s t i m o n y , even of 
e x p e r t s must be weighed by the j u r y and may 
not be a r b i t r a r i l y i g n o r e d . ' 

" H e r b e r t i s one of o n l y seven cases t o date i n 
which an Alabama a p p e l l a t e c o u r t has o v e r t u r n e d a 
murder c o n v i c t i o n on the ground t h a t the g u i l t y 
v e r d i c t ran a g a i n s t the overwhelming weight of the 
e v i d e n c e o f i n s a n i t y . See P i c k e t t v. S t a t e , 37 A l a . 
App. 410, 71 So. 2d 102, c e r t . d e n i e d , 260 A l a . 699, 
71 So. 2d 107 (1954); C h r i s t i a n v. S t a t e , 351 So. 2d 
623 ( A l a . 1977); Woods v. S t a t e , 364 So. 2d 1178 
( A l a . Crim. App.), c e r t . d e n i e d , 364 So. 2d 1186 
( A l a . 1978); Sasser v. S t a t e , 387 So. 2d 237 ( A l a . 
Crim. App.), w r i t d e n i e d , 387 So. 2d 244 ( A l a . 1980); 
Smith v. S t a t e , 411 So. 2d 839 ( A l a . Crim. App. 
1982); and Turner v. S t a t e , 455 So. 2d 910 ( A l a . 
1984). In o r d e r f o r t h i s c o u r t t o r e v e r s e , e v i d e n c e 
of i n s a n i t y must be 'overwhelming,' C h r i s t i a n , supra 
a t 625; ' u n c o n t r a d i c t e d , ' H e r b e r t , s u p r a , a t 689; and 
' c l e a r ... s t r o n g and u n d i s p u t e d , ' B o y l e v. S t a t e , 
229 A l a . 212, 222, 154 So. 2d 575, 583 (1934). 
Furthermore, t h e r e may be no f a c t s i n e v i d e n c e which 
would s u p p o r t a r e a s o n a b l e i n f e r e n c e t h a t the 
defendant was sane. Compare Cunningham v. S t a t e , 426 
So. 2d 484, 491 ( A l a . Crim. App. 1982), c e r t . d e n i e d , 
426 So. 2d 484 ( A l a . 1983), w i t h A l v i s v. S t a t e , 434 
So. 2d 859, 864 ( A l a . Crim. App. 1983). In 
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Cunningham, t h i s c o u r t found t h a t ' [ t ] h e defendant's 
conduct and demeanor a f t e r the crime p r o v i d e d a 
r e a s o n a b l e i n f e r e n c e of s a n i t y . ' But i n A l v i s , an 
a s s a u l t case, t h e r e was n o t h i n g i n the defendant's 
conduct or demeanor to s u p p o r t the i n f e r e n c e t h a t h i s 
a c t s 'were those of a sane man.' A l v i s , i d . 

"Because of the presumption of s a n i t y , the s t a t e 
i s not r e q u i r e d t o prove t h a t the defendant i s sane. 
See Dancy v. S t a t e , 437 So. 2d 620, 621 ( A l a . Crim. 
App. 1983); Cunningham, s u p r a , a t 490. A g u i l t y 
v e r d i c t i s not a r b i t r a r y i f the r e c o r d r e v e a l s any 
f a c t s from which the j u r y c o u l d have i n f e r r e d t h a t 
the defendant was sane a t the time of the c r i m e . 
Cunningham a t 489. T h i s i s t r u e even though a l l the 
e x p e r t w i t n e s s e s t e s t i f y t h a t the defendant was 
i n s a n e , because of the r u l e t h a t the j u r y may r e j e c t 
even u n c o n t r a d i c t e d e x p e r t t e s t i m o n y . H e r b e r t , s u p r a , 
a t 688. 

"As we n oted i n Cunningham, i t i s a r a r e case i n 
which the j u r y ' s f i n d i n g w i l l be d i s t u r b e d i n f a v o r 
of the a p p e l l a n t ' s e v i d e n c e of i n s a n i t y . A n a l y s i s of 
t h e s e cases r e q u i r e s a c a r e f u l e x a m i n a t i o n of the 
r e c o r d i n o r d e r t o determine what, i f any, e v i d e n c e 
was a v a i l a b l e from which the j u r y c o u l d r e a s o n a b l y 
c onclude t h a t the defendant knew what he was d o i n g 
and/or c o u l d have c o n t r o l l e d h i s c r i m i n a l b e h a v i o r . 
P r e s e n t a t i o n of a mere r e a s o n a b l e doubt of s a n i t y 
does not a u t h o r i z e an a c q u i t t a l . B o s w e l l v. S t a t e , 63 
A l a . 307, 326, 35 Am. Rep. 20 (1880)." 

455 So. 2d a t 288-89. 

" ' A l t h o u g h "a f a c t f i n d e r need n o t 
a d h e r e t o an e x p e r t o p i n i o n on i n c o m p e t e n c y 
i f t h e r e i s r e a s o n t o d i s c o u n t i t , " 
S t r i c k l a n d v. F r a n c i s , 738 F.2d 1542, 1552 
( 1 1 t h C i r . 1984 ) , " t h e j u r y c a n n o t 
a r b i t r a r i l y i g n o r e t h e e x p e r t s i n f a v o r o f 
t h e o b s e r v a t i o n s o f l a y m e n , " i d . , and must 
have an " o b j e c t i v e r e a s o n , " t o d i s r e g a r d 
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t h e e x p e r t ' s o p i n i o n w h i c h i s r e b u t t e d o n l y 
by l a y t e s t i m o n y . W a l l a c e v. Kemp, 757 F.2d 
1102, 1109 ( 1 1 t h C i r . 1 9 8 5 ) . 

" ' " I n m a k i n g t h i s judgment [ t o 
d i s r e g a r d t h e e x p e r t ' s o p i n i o n ] , 
t h e c o u r t s h o u l d c o n s i d e r 

" ' " ( 1 ) t h e c o r r e c t n e s s o r a d e q u a c y 
o f t h e f a c t u a l a s s u m p t i o n s on 
w h i c h t h e e x p e r t o p i n i o n s a r e 
b a s e d ; 

" ' " ( 2 ) p o s s i b l e b i a s i n t h e 
e x p e r t s ' a p p r a i s a l o f t h e 
d e f e n d a n t ' s c o n d i t i o n ; 

" ' " ( 3 ) i n c o n s i s t e n c i e s i n t h e 
e x p e r t s ' t e s t i m o n y , o r m a t e r i a l 
v a r i a t i o n s b e t ween e x p e r t s ; and 

" ' " ( 4 ) t h e r e l e v a n c e and s t r e n g t h 
o f t h e c o n t r a r y l a y t e s t i m o n y . 

" ' " S t r i c k l a n d , 738 F.2d a t 1552 ; 
B r o c k [v. U n i t e d S t a t e s , ] 387 F.2d 
[254, 258 ( 5 t h C i r . 1967)] 
( q u o t i n g Mims v. U n i t e d S t a t e s , 
375 F.2d 135, 143-44 ( 5 t h C i r . 
1 9 6 7 ) ) . " 

" ' W a l l a c e v. Kemp, 757 F.2d a t 1109.'" 

Dunaway v. S t a t e , 74 6 So. 2d 1021 , 1033 ( A l a . C r i m . App. 

1 9 9 8 ) , q u o t i n g E l l i s v. S t a t e , 570 So. 2d 744, 752-53 ( A l a . 

C r i m . App. 1 9 9 0 ) . 
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I n d i s c u s s i n g the " o b j e c t i v e r e a s o n s " t h a t w i l l s u p p o r t 

d i s r e g a r d i n g an e x p e r t ' s o p i n i o n , the U n i t e d S t a t e s C o u r t of 

Appeals f o r the F i f t h C i r c u i t has s t a t e d : 

" I t has been r e c o g n i z e d t h a t e x p e r t o p i n i o n 
e v i d e n c e may be r e b u t t e d by showing the i n c o r r e c t n e s s 
or inadequacy of the f a c t u a l assumptions on which the 
o p i n i o n i s based, 'the r e a s o n i n g by which he 
p r o g r e s s e s from h i s m a t e r i a l t o h i s c o n c l u s i o n , ' the 
i n t e r e s t or b i a s of the e x p e r t , i n c o n s i s t e n c i e s or 
c o n t r a d i c t i o n s i n h i s t e s t i m o n y as t o m a t e r i a l 
m a t t e r s , m a t e r i a l v a r i a t i o n s between the e x p e r t s 
themselves, and defendant's l a c k of c o - o p e r a t i o n w i t h 
the e x p e r t . A l s o , i n cases i n v o l v i n g o p i n i o n s of  
m e d i c a l e x p e r t s , the p r o b a t i v e f o r c e of t h a t  
c h a r a c t e r of t e s t i m o n y i s l e s s e n e d where i t i s  
p r e d i c a t e d on s u b j e c t i v e symptoms, or where i t i s  
based on n a r r a t i v e statements t o the e x p e r t as t o  
p a s t events not i n e v i d e n c e a t the t r i a l . In some  
cas e s , the c r o s s e x a m i n a t i o n of the e x p e r t may be  
such as t o j u s t i f y the t r i e r of f a c t s i n not b e i n g  
c o n v i n c e d by him. One or more of these f a c t o r s may, 
depending on the p a r t i c u l a r f a c t s of each case, make 
a j u r y i s s u e as t o the c r e d i b i l i t y and weight t o be 
g i v e n t o the e x p e r t t e s t i m o n y ; and i n d e t e r m i n i n g 
whether such i s s u e i s r a i s e d , due c o n s i d e r a t i o n must 
be g i v e n t o the f a c t t h a t the t r i e r of f a c t s has the 
o p p o r t u n i t y t o observe the w i t n e s s i f he t e s t i f i e s i n 
p e r s o n . " 

Mims v. U n i t e d S t a t e s , 375 F.2d 135, 143-44 (5th C i r . 1967) 

( f o o t n o t e s o m i t t e d ; emphasis added). 

Dr. P i l k i n t o n t e s t i f i e d on c r o s s - e x a m i n a t i o n t h a t R u s s e l l 

d i d not come t o T a y l o r H a r d i n u n t i l t h r e e y e a r s and e i g h t 

months a f t e r the s h o o t i n g and t h a t i t would have been h e l p f u l 
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t o have e v a l u a t e d him c l o s e r t o the time of the s h o o t i n g . She 

s a i d t h a t she t r i e d t o get o u t s i d e r e c o r d s t o h e l p w i t h t h e i r 

d i a g n o s i s but c o u l d not o b t a i n any h o s p i t a l r e c o r d s , any 

tr e a t m e n t r e c o r d s , or any v e t e r a n r e c o r d s r e l a t e d t o R u s s e l l . 

R u s s e l l had no documented mental i l l n e s s b e f o r e the s h o o t i n g . 

Dr. P i l k i n t o n f u r t h e r t e s t i f i e d t h a t she based her o p i n i o n of 

R u s s e l l ' s mental c o n d i t i o n on i n f o r m a t i o n he had s u p p l i e d t o 

her and o b s e r v i n g h i s conduct. Dr. P i l k i n t o n d i d t e s t i f y t h a t 

i n d i v i d u a l s can l i e about t h e i r c o n d i t i o n , but she b e l i e v e d 

t h a t R u s s e l l was b e i n g t r u t h f u l . Dr. Hooper t e s t i f i e d t o the 

f o l l o w i n g on c r o s s - e x a m i n a t i o n : 

" [ P r o s e c u t o r ] : Are t h e r e not some people i n t h i s 
w o r l d who a c t u a l l y maybe are not m e n t a l l y incompetent 
b e f o r e they go t o j a i l , b ut when they get t o j a i l 
t h e y become m e n t a l l y incompetent because they don't 
-- they j u s t c a n ' t s t a n d b e i n g l o c k e d up? 

"[Dr. Hooper]: Yes, s i r . 

" [ P r o s e c u t o r ] : How do you know he's not one of those 
people? 

"[Dr. Hooper]: I don't have any h a r d e v i d e n c e t o say 
t h a t . I mean, you know, t h a t ' s a p o s s i b i l i t y . Based 
on t h i r t y y e a r s of s e e i n g p a t i e n t s and b e i n g a t 
T a y l o r H a r d i n f o r twenty y e a r s , I don't t h i n k t h a t ' s 
what's happened. But I ca n ' t prove i t . " 

(R. 432-33.) 
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A l t h o u g h two e x p e r t s d i d t e s t i f y t h a t R u s s e l l s u f f e r e d 

from a mental d i s e a s e or d e f e c t a t the time of the s h o o t i n g , 

the j u r y had " o b j e c t i v e r e a s o n s " f o r d i s r e g a r d i n g t h e i r 

t e s t i m o n y . There was e v i d e n c e from which the j u r y c o u l d have 

c o n c l u d e d t h a t R u s s e l l a p p r e c i a t e d the n a t u r e and q u a l i t y or 

w r o n g f u l n e s s of h i s a c t i o n s . As s t a t e d above, w i t n e s s e s 

t e s t i f i e d c o n c e r n i n g R u s s e l l ' s a c t i o n s d u r i n g and a f t e r the 

murder and h i s attempt to h i d e the gun he had used to k i l l 

Anderson. Here, the q u e s t i o n of R u s s e l l ' s s a n i t y was f o r the 

j u r y t o r e s o l v e . We w i l l not reweigh the e v i d e n c e by g o i n g 

b e h i n d the j u r y ' s u l t i m a t e d e c i s i o n t h a t R u s s e l l was not 

s u f f e r i n g from a mental d i s e a s e or d e f e c t a t the time of the 

s h o o t i n g . See S i s t r u n k , s u p r a . The c i r c u i t c o u r t d i d not e r r 

i n d e c l i n i n g t o o v e r t u r n the j u r y ' s v e r d i c t and d e n y ing 

R u s s e l l ' s motion f o r a new t r i a l . 

I I . 

R u s s e l l n e xt argues t h a t he was d e n i e d the e f f e c t i v e 

a s s i s t a n c e of c o u n s e l because, he says, h i s t r i a l c o u n s e l 

f a i l e d t o make a motion f o r a d i r e c t e d v e r d i c t , f a i l e d t o 

o b j e c t t o q u e s t i o n i n g by the p r o s e c u t i o n as i r r e l e v a n t , 
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p r e j u d i c i a l , and a r g u m e n t a t i v e , and f a i l e d t o o b j e c t d u r i n g 

s e n t e n c i n g t h a t R u s s e l l was incompetent. 

However, R u s s e l l d i d not p r e s e n t these c l a i m s of 

i n e f f e c t i v e a s s i s t a n c e of c o u n s e l i n h i s motion f o r a new 

t r i a l . 

" ' " [ A ] n i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m must 
be p r e s e n t e d i n a new t r i a l motion f i l e d b e f o r e the 
30-day j u r i s d i c t i o n a l time l i m i t s e t by Rule 2 4 . 1 ( b ) , 
A l a . R. Crim. P., e x p i r e s , i n o r d e r f o r t h a t c l a i m t o 
be p r o p e r l y p r e s e r v e d f o r r e v i e w upon d i r e c t 
a p p e a l . " ' [Montgomery v. S t a t e , 781 So. 2d 1007,] 
a t 1010 [ ( A l a . Crim. App. 2000)] ( q u o t i n g Ex p a r t e  
Ingram, 675 So. 2d 863, 865 ( A l a . 1 9 9 6 ) ) . " 

W i l l i n g h a m v. S t a t e , 796 So. 2d 440, 445 ( A l a . Crim. App. 

2001). These i s s u e s were not p r e s e r v e d f o r a p p e l l a t e r e v i e w ; 

t h u s , they are not p r o p e r l y b e f o r e t h i s C o u r t . 

For the f o r g o i n g r easons, R u s s e l l ' s c o n v i c t i o n f o r murder 

i s due t o be, and i s hereby, a f f i r m e d . 

AFFIRMED. 

Wise, P.J., and Windom and Main, J J . , concur. Welch, J . , 

d i s s e n t s , w i t h o p i n i o n , which K e l l u m , J . , j o i n s . 

WELCH, Judge, d i s s e n t i n g . 

I n a f f i r m i n g R u s s e l l ' s c o n v i c t i o n and i n h o l d i n g t h a t t h e 

j u r y had o b j e c t i v e r e a s o n s f o r d i s r e g a r d i n g t h e e x t e n s i v e 
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e x p e r t t e s t i m o n y e s t a b l i s h i n g t h a t R u s s e l l s u f f e r e d f r o m a 

s e v e r e , l i f e - l o n g m e n t a l d i s o r d e r t h a t r e n d e r e d h i m u n a b l e t o 

a p p r e c i a t e t h e n a t u r e and q u a l i t y o r w r o n g f u l n e s s o f h i s 

a c t i o n s when he k i l l e d A n d e r s o n , t h e m a j o r i t y has i n t e r p r e t e d 

l o n g - s t a n d i n g l e g a l p r i n c i p l e s i n s u c h a way t h a t no d e f e n d a n t 

w i l l be a b l e meet t h e l e g a l s t a n d a r d n e c e s s a r y t o p r o v e t h a t 

he o r she i s n o t g u i l t y by r e a s o n o f m e n t a l d i s e a s e o r d e f e c t . 

The r e c o r d i n t h i s c a s e e s t a b l i s h e d two s i g n i f i c a n t p o i n t s : 

f i r s t , t h e e v i d e n c e p r e s e n t e d a t R u s s e l l ' s t r i a l p r o v e d by 

c l e a r and c o n v i n c i n g e v i d e n c e t h a t " a t t h e t i m e o f t h e 

c o m m i s s i o n o f t h e a c t s c o n s t i t u t i n g t h e o f f e n s e , t h e 

d e f e n d a n t , as a r e s u l t o f s e v e r e m e n t a l d i s e a s e o r d e f e c t , was 

u n a b l e t o a p p r e c i a t e t h e n a t u r e and q u a l i t y o r w r o n g f u l n e s s o f 

h i s a c t s , " see § 13A-3-1, A l a . Code 1975; s e c o n d , t h e r e c o r d 

e s t a b l i s h e d t h a t t h e j u r y , w i t h no o b j e c t i v e r e a s o n , 

a r b i t r a r i l y i g n o r e d t h e o p i n i o n s o f t h e e x p e r t w i t n e s s e s , who 

p r o v i d e d o v e r w h e l m i n g and u n d i s p u t e d e v i d e n c e o f R u s s e l l ' s 

m e n t a l d i s e a s e o r d e f e c t . T h i s c a s e i s one o f t h e e x t r e m e l y 

r a r e c a s e s i n w h i c h a c o n v i c t i o n must be o v e r t u r n e d b e c a u s e i t 

i s a g a i n s t t h e o v e r w h e l m i n g w e i g h t o f t h e e v i d e n c e . 

T h e r e f o r e , I d i s s e n t . 
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The m a j o r i t y has s e t f o r t h t h e r e l e v a n t l e g a l p r i n c i p l e s , 

i n c l u d i n g § 13A-3-1, A l a . Code 1975 -- t h e s t a t u t e d e f i n i n g 

t h e p a r a m e t e r s o f t h e i n s a n i t y d e f e n s e , t h e p r e s u m p t i o n o f 

s a n i t y , and t h e s t a n d a r d s by w h i c h an a p p e l l a t e c o u r t r e v i e w s 

a j u r y ' s d e c i s i o n t o d i s r e g a r d e x p e r t o p i n i o n r e g a r d i n g a 

d e f e n d a n t ' s m e n t a l s t a t e . The m a j o r i t y has a l s o s e t f o r t h 

some o f t h e r e l e v a n t f a c t s . However, I b e l i e v e t h a t t h e 

m a j o r i t y has f a i l e d t o s e t f o r t h a l l o f t h e r e l e v a n t f a c t s , 

and I b e l i e v e t h a t t h e m a j o r i t y has i n c o r r e c t l y a p p l i e d t h e 

law t o t h e f a c t s . I n o r d e r t o a d e q u a t e l y a s s e s s t h e e v i d e n c e 

p r e s e n t e d and t h e j u r y ' s r e j e c t i o n o f t h e e x p e r t t e s t i m o n y 

r e g a r d i n g R u s s e l l ' s l o n g s t a n d i n g m e n t a l d i s o r d e r , a more 

t h o r o u g h d i s c u s s i o n o f t h e e v i d e n c e i s n e c e s s a r y . 

The m a j o r i t y ' s d i s c u s s i o n o f t h e e x p e r t s ' s t e s t i m o n y 

f a i l e d t o i n c l u d e d many d e t a i l s a b o u t t h e s e v e r i t y and l o n g ¬

s t a n d i n g n a t u r e o f R u s s e l l ' s m e n t a l d i s o r d e r . Dr. P a t r i c i a 

P i l k i n t o n t e s t i f i e d f o r t h e d e f e n s e t h a t she was a 

p s y c h i a t r i s t a t T a y l o r H a r d i n S e c u r e M e d i c a l F a c i l i t y , a 

m a x i m u m - s e c u r i t y h o s p i t a l . She s t a t e d t h a t she was a f u l l ¬

t i m e employee o f t h e S t a t e o f Alabama and was an i n d e p e n d e n t 

e v a l u a t o r -- n o t h i r e d by e i t h e r t h e p r o s e c u t i o n o r t h e 
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d e f e n s e . Dr. P i l k i n t o n s t a t e d t h a t she e v a l u a t e d R u s s e l l 

s e v e r a l t i m e s b e f o r e t r i a l and t h a t he was a p a t i e n t u n d e r h e r 

c a r e f r o m J u l y 2006 t o November 2007. Dr. P i l k i n t o n p e r f o r m e d 

h e r e v a l u a t i o n s p u r s u a n t t o a c o u r t o r d e r . 

Dr. P i l k i n t o n t e s t i f i e d t h a t R u s s e l l ' s a d m i s s i o n 

e x a m i n a t i o n , w h i c h was p e r f o r m e d by Dr. D e n i s e P e r o n e , a 

p s y c h i a t r i s t a t T a y l o r H a r d i n , r e v e a l e d t h a t R u s s e l l had a 

" p s y c h o s i s n o t o t h e r w i s e s p e c i f i e d , " m e a ning t h a t R u s s e l l had 

p s y c h o t i c symptoms, t h a t he was p a r a n o i d and n o t i n c o n t a c t 

w i t h r e a l i t y , and t h a t he was h a v i n g v i s u a l and a u d i t o r y 

d e l u s i o n s . A t t h e t i m e , he a l s o had b a d body o d o r and a l o n g 

b e a r d , and he was n o t m a i n t a i n i n g h i s p e r s o n a l h y g i e n e . 

Dr. P i l k i n t o n s t a t e d t h a t b e c a u s e R u s s e l l was b e i n g 

t r e a t e d a t T a y l o r H a r d i n , i t w o u l d have been d i f f i c u l t f o r him 

t o f e i g n h i s p s y c h o t i c symptoms b e c a u s e T a y l o r H a r d i n i s a 

h o s p i t a l w i t h an o b s e r v a t i o n s t a f f on d u t y 24 h o u r s a day, 7 

days a week. Dr. P i l k i n t o n s t a t e d t h a t s t a f f members a t 

T a y l o r H a r d i n a l w a y s e v a l u a t e new p a t i e n t s f o r m a l i n g e r i n g . 

S t a f f members o b s e r v e t h e p a t i e n t s ' s d a y - t o - d a y i n t e r a c t i o n s , 

o b s e r v i n g them on camera when t h e p a t i e n t s a r e unaware t h a t 

t h e y a r e b e i n g w a t c h e d . 
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Dr. P i l k i n t o n t e s t i f i e d t h a t Dr. P e r o n e became i l l , t h a t 

Dr. James Hooper began s e e i n g Dr. P e r o n e ' s p a t i e n t s , and t h a t 

Dr. Hooper t r e a t e d R u s s e l l f o r s i x months. Dr. Hooper 

m a i n t a i n e d t h a t R u s s e l l had a " p s y c h o s i s n o t o t h e r w i s e 

s p e c i f i e d " as w e l l , and t r e a t e d R u s s e l l w i t h a n t i p s y c h o t i c 

m e d i c a t i o n s f o r h i s h a l l u c i n a t i o n s and d e l u s i o n s . Dr. Hooper 

f i l e d s e v e r a l f o r e n s i c - s t a t u s r e p o r t s w i t h t h e t r i a l c o u r t ; 

t h o s e r e p o r t s s t a t e d t h a t R u s s e l l was s u f f e r i n g f r o m a s e r i o u s 

m e n t a l d i s e a s e o r d e f e c t . 

Dr. P i l k i n t o n t e s t i f i e d t h a t R u s s e l l was n e x t t r a n s f e r r e d 

t o h e r c a r e . Dr. P i l k i n t o n s t a t e d t h a t , when R u s s e l l s h o t 

A n d e r s o n , he was s u f f e r i n g f r o m a s e v e r e m e n t a l d e f e c t t h a t 

i n t e r f e r e d w i t h h i s a b i l i t y t o a p p r e c i a t e t h e n a t u r e and 

c h a r a c t e r o f h i s a c t i o n s . Dr. P i l k i n t o n t e s t i f i e d t h a t she 

b e l i e v e d R u s s e l l had s c h i z o p h r e n i a and t h a t he had p r o b a b l y 

s u f f e r e d f r o m t h a t m e n t a l i l l n e s s f o r y e a r s w i t h o u t b e i n g 

d i a g n o s e d and t r e a t e d . She t e s t i f i e d t h a t s c h i z o p h r e n i a i s a 

b r a i n d i s o r d e r , t h a t i t has d i f f e r e n t p h a s e s , and t h a t i t 

t a k e s t i m e t o d i a g n o s e . Dr. P i l k i n t o n a l s o e x p l a i n e d t h a t 

s c h i z o p h r e n i a i s a l i f e - l o n g d i s o r d e r and t h a t i n t h e f i r s t 

p h a s e o f t h e d i s e a s e when t h e p a t i e n t i s young, t h e p a t i e n t 
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o f t e n seems n o r m a l . The s e c o n d p h a s e i n v o l v e s a n t i s o c i a l 

b e h a v i o r , d r o p p i n g o u t o f s c h o o l , an i n a b i l i t y t o h o l d a j o b , 

and e ven an i n a b i l i t y t o t a k e c a r e o f one's p e r s o n a l 

a p p e a r a n c e . Dr. P i l k i n t o n s t a t e d t h a t t h e p a t i e n t ' s f a m i l y 

u s u a l l y n o t i c e s t h i s b e h a v i o r , b u t t h e p a t i e n t does n o t . The 

n e x t p h a s e i n v o l v e s a c u t e symptoms, and u s u a l l y t r e a t m e n t a t 

a p s y c h i a t r i c f a c i l i t y b e c a u s e p a t i e n t s have d e l u s i o n s o r 

e x h i b i t e r r a t i c b e h a v i o r o r a g g r e s s i o n . Dr. P i l k i n t o n s t a t e d 

t h a t a l t h o u g h t h e b e h a v i o r s may g e t b e t t e r f o r a s h o r t p e r i o d , 

s c h i z o p h r e n i c p a t i e n t s e x p e r i e n c e an o v e r a l l d e c l i n e . I n t h e 

f i n a l p h a s e o f s c h i z o p h r e n i a p a t i e n t s a p p e a r t o have d e m e n t i a 

and seem v a c a n t , much l i k e p a t i e n t s w i t h A l z h e i m e r ' s d i s e a s e . 

Dr. P i l k i n t o n b e l i e v e d t h a t R u s s e l l d e m o n s t r a t e d t h i s common 

s c h i z o p h r e n i c p r o g r e s s i o n d o w n h i l l f r o m w o r k i n g i n t h e 

m i l i t a r y , t o l o s i n g h i s n u r s i n g l i c e n s e , t o l o s i n g a 

j a n i t o r i a l j o b a t a W a l - M a r t s t o r e . 

Dr. P i l k i n t o n t e s t i f i e d t h a t R u s s e l l was a c u t e l y p s y c h o t i c 

and v e r y a n x i o u s when she t r e a t e d him. She t e s t i f i e d t h a t 

R u s s e l l h a d t o l d t h e n u r s e s a t T a y l o r H a r d i n s e v e r a l t i m e s a 

day t h a t he b e l i e v e d t h a t he was b e i n g p o i s o n e d . R u s s e l l t o l d 

t h e T a y l o r - H a r d i n s t a f f t h a t t h e j a i l e r s a t t h e Etowah C o u n t y 
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j a i l h ad p u t p i l l s i n h i s f o o d t o p o i s o n him o r t o i n d u c e him 

t o p e r f o r m h o m o s e x u a l a c t s . Dr. P i l k i n t o n s t a t e d t h a t i t was 

d i f f i c u l t t o g e t R u s s e l l t o t h e d i n i n g room t o e a t w i t h o t h e r 

r e s i d e n t s . R u s s e l l c o n t i n u e d t o c l a i m , e ven w h i l e he was 

b e i n g t r e a t e d a t T a y l o r H a r d i n , t h a t he was r e c e i v i n g messages 

t h r o u g h t h e t e l e v i s i o n . Dr. P i l k i n t o n s t a t e d t h a t R u s s e l l 

o f t e n t a l k e d t o h i m s e l f when no one e l s e was p r e s e n t . R u s s e l l 

t o l d Dr. P i l k i n t o n t h a t h i s a t t o r n e y was c o n s p i r i n g w i t h o t h e r 

a t t o r n e y s and w i t h t h e j u d g e t o t a k e an e l e c t r o n i c d e v i c e t h a t 

he had i n v e n t e d and make money f r o m i t . Dr. P i l k i n t o n 

t e s t i f i e d t h a t R u s s e l l d e s c r i b e d t h e s h o o t i n g o f A n d e r s o n t h e 

same way e a c h t i m e he r e l a t e d t h e e v e n t s t o h e r , e ven i f he 

was e x h i b i t i n g a c u t e symptoms o f s c h i z o p h r e n i a a t t h e t i m e 

t h a t he gave t h e d e s c r i p t i o n . The c o n s i s t e n c y i n R u s s e l l ' s 

d e s c r i p t i o n was s i g n i f i c a n t , Dr. P i l k i n t o n t e s t i f i e d , b e c a u s e 

i t i n d i c a t e d t o h e r t h a t R u s s e l l was n o t m a l i n g e r i n g . R u s s e l l 

t o l d h e r t h a t he was a t t h e A m e r i c a n L e g i o n P o s t i n Gadsden 

and t h a t he r e c e i v e d messages t h r o u g h t h e t e l e v i s i o n t h a t 

someone was g o i n g t o k i l l h i m. R u s s e l l t o l d h e r t h a t a man a t 

t h e c l u b whom he had s een b e f o r e b u t d i d n o t know made a hand 

g e s t u r e t o w a r d him t h a t R u s s e l l i n t e r p r e t e d t o mean t h a t t h e 
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p e r s o n had been s e n t t o k i l l h i m . Dr. P i l k i n t o n s t a t e d t h a t 

t h i s was c h a r a c t e r i s t i c o f someone w i t h s c h i z o p h r e n i a b e c a u s e 

a s c h i z o p h r e n i c p e r s o n f i n d s s i g n i f i c a n c e i n t h i n g s i n h i s 

e n v i r o n m e n t t h a t no one e l s e f i n d s . R u s s e l l s a i d t h a t he 

k i l l e d t h e man b e c a u s e he b e l i e v e d t h a t t h e man had been s e n t 

t o k i l l h i m and t h a t he f e a r e d f o r h i s l i f e . I n o t e t h a t t h e 

e x p l a n a t i o n o f t h e s h o o t i n g R u s s e l l gave t o Dr. P i l k i n t o n was 

t h e same e x p l a n a t i o n R u s s e l l gave i n h i s s t a t e m e n t t o t h e 

p o l i c e one day a f t e r t h e s h o o t i n g . R u s s e l l a l w a y s m a i n t a i n e d 

t h a t he had r e c e i v e d messages t h r o u g h t h e t e l e v i s i o n b e f o r e 

t h e s h o o t i n g and t h a t he a c t e d o u t o f f e a r f o r h i s l i f e . 

Dr. P i l k i n t o n f o u n d i t s i g n i f i c a n t t h a t R u s s e l l c a l m l y 

w a l k e d away f r o m t h e s c e n e o f t h e c r i m e , and t h a t he went t o 

a movie a f t e r t h e s h o o t i n g . I n f a c t , Dr. P i l k i n t o n n o t e d t h a t 

R u s s e l l w a n d e r e d away f r o m t h e s c e n e -- i n d i c a t i n g he was n o t 

t r y i n g t o e l u d e t h e p o l i c e o r t o h i d e , b u t t h a t he s i m p l y l e f t 

t h e a r e a . Dr. P i l k i n t o n s t a t e d R u s s e l l ' s p l a n t o d i s p o s e o f 

t h e gun t h e day a f t e r t h e s h o o t i n g d i d n o t d e m o n s t r a t e t h a t 

R u s s e l l a p p r e c i a t e d t h e w r o n g f u l n e s s o f h i s c o n d u c t ; r a t h e r , 

Dr. P i l k i n t o n t e s t i f i e d , " I d o n ' t t h i n k t h a t i t d o e s . I t h i n k 

t h a t n o t a n s w e r i n g t h e d o o r -- h i d i n g t h i n g s i s e n t i r e l y 
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c o n s i s t e n t w i t h somebody who i s p a r a n o i d and we c e r t a i n l y see 

t h a t i n p e o p l e t h a t we work w i t h . " (R. 373-74.) Dr. 

P i l k i n t o n f u r t h e r t e s t i f i e d t h a t i t w o u l d n o t be u n u s u a l f o r 

a s c h i z o p h r e n i c t o h i d e a weapon i f t h e p e r s o n b e l i e v e d o t h e r s 

were c o n s p i r i n g a g a i n s t h i m. 

Dr. P i l k i n t o n s t a t e d t h a t a f t e r R u s s e l l came u n d e r h e r 

c a r e she p r e s c r i b e d a d i f f e r e n t a n t i p s y c h o t i c m e d i c a t i o n and 

t h a t R u s s e l l t h e r e a f t e r began t o show improvement i n h i s 

symptoms and t o t a k e c a r e o f h i s p e r s o n a l h y g i e n e . A f t e r 

s e v e r a l months o f t r e a t m e n t , Dr. P i l k i n t o n b e l i e v e d t h a t 

R u s s e l l was c o m p e t e n t t o s t a n d t r i a l . Dr. P i l k i n t o n t e s t i f i e d 

t h a t i f R u s s e l l s t o p p e d t a k i n g h i s m e d i c a t i o n , h i s symptoms 

w o u l d r e a p p e a r w i t h i n a few months o r a y e a r . 

R u s s e l l t o l d Dr. P i l k i n t o n t h a t he d i d n o t have any 

s c h i z o p h r e n i c symptoms b e f o r e t h e d a t e o f t h e s h o o t i n g , b u t 

t h a t he had f e l t d e p r e s s e d and had s o u g h t h e l p a t t h e V e t e r a n s 

A d m i n i s t r a t i o n ("VA") h o s p i t a l . Dr. P i l k i n t o n s t a t e d t h a t i t 

i s n o t u n u s u a l f o r s c h i z o p h r e n i c s t o f a i l t o r e a l i z e t h a t t h e y 

a r e e x h i b i t i n g p s y c h i a t r i c symptoms. Dr. P i l k i n t o n a t t e m p t e d 

t o a c q u i r e R u s s e l l ' s VA r e c o r d s , b u t t h e VA d e n i e d h a v i n g any 

r e c o r d s f o r R u s s e l l . Dr. P i l k i n t o n t e s t i f i e d t h a t she had n o t 
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l o c a t e d any p s y c h i a t r i c o r m i l i t a r y r e c o r d s f o r R u s s e l l , b u t 

t h a t t h i s d i d n o t change h e r o p i n i o n t h a t R u s s e l l had a s e v e r e 

m e n t a l i l l n e s s . Dr. P i l k i n t o n s t a t e d t h a t t h e r e c o r d s w o u l d 

have o n l y s u p p l e m e n t e d h e r s p e c i f i c d i a g n o s i s o f t h e t y p e o f 

s c h i z o p h r e n i a f r o m w h i c h R u s s e l l s u f f e r e d . She e x p l a i n e d t h e 

c e r t a i n t y o f h e r d i a g n o s i s : 

"My h e a r t o f h e a r t s i s t h a t Mr. R u s s e l l has 
s c h i z o p h r e n i a . And I've w o r k e d w i t h p e o p l e w i t h 
s c h i z o p h r e n i a e x t e n s i v e l y . T h a t ' s an a r e a o f 
i n t e r e s t o f mine and t h a t ' s what I t e a c h a t t h e 
U n i v e r s i t y . And I b e l i e v e t h a t t h a t ' s what he h a s . 
And I b e l i e v e t h a t t h a t i n f l u e n c e d h i s b e h a v i o r , has 
d o m i n a t e d h i s l i f e f o r many y e a r s . And u n f o r t u n a t e l y 
we d i d n ' t p i c k t h a t up. He p r o b a b l y went u n d i a g n o s e d 
f o r a v e r y l o n g t i m e and t h a t i t was h i s d e l u s i o n s 
and h i s p a r a n o i a t h a t l e a d h im t o -- " 

(R. 387.) 

Dr. P i l k i n t o n f u r t h e r t e s t i f i e d : 

" I n w o r k i n g w i t h p e o p l e w i t h s c h i z o p h r e n i a , 
t r e a t i n g p e o p l e w i t h s c h i z o p h r e n i a e x t e n s i v e l y i n 
s t a t e h o s p i t a l s and p r i v a t e p r a c t i c e , t h i s i s a 
p i c t u r e o f s c h i z o p h r e n i a . And I b e l i e v e t h a t h i s 
a c t i o n s were m o t i v a t e d by p a r a n o i a , by t h i s f e e l i n g 
o f p e r s e c u t i o n , t h e f e e l i n g t h a t he was g o i n g t o be 
i m m i n e n t l y harmed o r k i l l e d , and t h i s i s e n t i r e l y 
c o n s i s t e n t w i t h what I see f r o m o t h e r p a t i e n t s t h a t 
I work w i t h w i t h m a j o r m e n t a l i l l n e s s l i k e 
s c h i z o p h r e n i a . So t h i s i s what I do as my 
d a y - t o - d a y work, what I s p e n d most o f my t i m e d o i n g . " 

(R. 387-88.) 
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F i n a l l y , Dr. P i l k i n t o n s t a t e d t h a t a p e r s o n who has a 

f i r s t - d e g r e e r e l a t i v e w i t h s c h i z o p h r e n i a has an i n c r e a s e d r i s k 

o f d e v e l o p i n g s c h i z o p h r e n i a . E v i d e n c e a t t r i a l i n d i c a t e d t h a t 

R u s s e l l ' s s i s t e r had u n i d e n t i f i e d m e n t a l - h e a l t h i s s u e s . 

Dr. James Hooper t e s t i f i e d f o r t h e d e f e n s e t h a t he was t h e 

d i r e c t o r o f m e d i c a l and p s y c h i a t r i c s e r v i c e s a t T a y l o r H a r d i n . 

Dr. Hooper t e s t i f i e d t h a t he, l i k e Dr. P i l k i n t o n , was an 

employee o f t h e S t a t e o f Alabama and was n o t an e x p e r t 

r e t a i n e d by R u s s e l l . He a l s o s t a t e d t h a t h i s j o b was t o g i v e 

t h e c o u r t an i m p a r t i a l o p i n i o n o f R u s s e l l ' s m e n t a l s t a t e . Dr. 

Hooper s t a t e d t h a t he d i a g n o s e d R u s s e l l as h a v i n g a " p s y c h o s i s 

n o t o t h e r w i s e s p e c i f i e d . " (R. 408.) Dr. Hooper s t a t e d t h a t 

R u s s e l l had p a r a n o i d d e l u s i o n s w h i l e he was u n d e r Dr. H o o p e r ' s 

c a r e and t h a t R u s s e l l r e p e a t e d l y s t a t e d t h a t he b e l i e v e d t h a t 

t h e FBI was c o m m u n i c a t i n g t o him t h r o u g h t h e t e l e v i s i o n . Dr. 

Hooper t r e a t e d R u s s e l l f o r s i x months, and R u s s e l l showed no 

s i g n s o f improvement d u r i n g t h a t t i m e . D r . H o o p e r s t a t e d 

t h a t i t was v e r y u n u s u a l f o r t h e s t a f f members a t T a y l o r 

H a r d i n t o see someone who r e a l l y was d e l u s i o n a l and t h a t when 

t h i s o c c u r r e d t h e s t a f f members a t t e m p t e d t o keep t h e p a t i e n t 

i n t h e h o s p i t a l . Dr. Hooper s t a t e d t h a t R u s s e l l t r u l y had 
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been d e l u s i o n a l w h i l e he was a t T a y l o r H a r d i n . Dr. Hooper 

t e s t i f i e d t h a t he was i n i t i a l l y n o t s u r e w h e t h e r R u s s e l l ' s 

m e n t a l h e a l t h was e v e r g o i n g t o i m p r o v e . However, when Dr. 

P i l k i n t o n c h a n g e d R u s s e l l ' s m e d i c a t i o n R u s s e l l r e s p o n d e d w e l l 

enough t o be c o n s i d e r e d c o m p e t e n t t o s t a n d t r i a l , Dr. Hooper 

s a i d . 

Dr. Hooper t e s t i f i e d t h a t R u s s e l l ' s r e c i t a t i o n o f t h e 

d e t a i l s r e g a r d i n g A n d e r s o n ' s s h o o t i n g was c o n s i s t e n t . R u s s e l l 

s t a t e d t h a t A n d e r s o n h a d t h r e a t e n e d h im and was g o i n g t o k i l l 

h i m , and R u s s e l l s t a t e d t h a t he had r e c e i v e d messages t h r o u g h 

t h e t e l e v i s i o n f r o m t h e F B I . Dr. Hooper s t a t e d t h a t t h e 

b e h a v i o r he o b s e r v e d i n R u s s e l l was i n d i c a t i v e o f someone w i t h 

a m e n t a l i l l n e s s . Dr. Hooper s t a t e d t h a t R u s s e l l ' s h i d i n g 

f r o m t h e p o l i c e and a t t e m p t i n g t o d i s p o s e o f t h e weapon were 

c o n s i s t e n t w i t h R u s s e l l ' s d e l u s i o n t h a t t h e r e was an FBI 

c o n s p i r a c y a g a i n s t him. Dr. Hooper t e s t i f i e d t h a t he b e l i e v e d 

t h a t R u s s e l l was s u f f e r i n g f r o m a m e n t a l d i s e a s e o r d e f e c t a t 

t h e t i m e o f t h e s h o o t i n g and t h a t t h e m e n t a l i l l n e s s p r e v e n t e d 

him f r o m a p p r e c i a t i n g t h e n a t u r e and c h a r a c t e r o f h i s a c t i o n s . 

Dr. Hooper a l s o s t a t e d t h a t p e o p l e w i t h m e n t a l i l l n e s s e s 

o f t e n have bad h y g i e n e . W i t h m e d i c a t i o n , R u s s e l l ' s p e r s o n a l 
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h y g i e n e i m p r o v e d , and R u s s e l l began t o r e a l i z e t h a t he m i g h t 

have a m e n t a l i l l n e s s . 

Dr. Hooper s t a t e d on c r o s s - e x a m i n a t i o n t h a t h i d i n g a gun 

and a v o i d i n g t h e p o l i c e were a c t i o n s c o n s i s t e n t w i t h someone 

who knew he had c o m m i t t e d a w r o n g f u l a c t . However, Dr. Hooper 

a l s o s t a t e d t h a t he d i d n o t b e l i e v e t h a t t h o s e b e h a v i o r s were 

i n c o n s i s t e n t w i t h R u s s e l l ' s m e n t a l i l l n e s s b e c a u s e R u s s e l l 

s u f f e r s f r o m p a r a n o i a . Dr. Hooper s t a t e d on r e d i r e c t 

e x a m i n a t i o n t h a t R u s s e l l has a g l o b a l p a r a n o i a and t h a t he i s 

a f r a i d o f e v e r y o n e ; t h e g l o b a l p a r a n o i a c a u s e d R u s s e l l t o 

i s o l a t e f r o m o t h e r s and t o sometimes t a l k t o h i m s e l f w h i l e 

s i t t i n g a l o n e . Dr. Hooper s t a t e d t h a t t h e s e b e h a v i o r s 

m a n i f e s t e d i n R u s s e l l l o n g b e f o r e R u s s e l l s h o t A n d e r s o n and 

t h a t R u s s e l l had s u f f e r e d f r o m a m e n t a l i l l n e s s f o r q u i t e some 

t i m e b e f o r e t h e s h o o t i n g . 

I t i s a l s o s i g n i f i c a n t t h a t R u s s e l l i n i t i a l l y was d e c l a r e d 

i n c o m p e t e n t t o s t a n d t r i a l and t h a t i t was o n l y a f t e r 

e x t e n s i v e t r e a t m e n t w i t h a n t i p s y c h o t i c m e d i c i n e s t h a t he was 

d e c l a r e d c o m p e t e n t t o s t a n d t r i a l . The r e c o r d r e f l e c t s t h a t 

i n A u g u s t 2003, a p p r o x i m a t e l y s i x months a f t e r he was 

a r r e s t e d , t h e t r i a l c o u r t o r d e r e d an e x a m i n a t i o n o f R u s s e l l ' s 
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c o m p e t e n c y t o s t a n d t r i a l and an e x a m i n a t i o n o f R u s s e l l ' s 

m e n t a l s t a t e a t t h e t i m e o f t h e o f f e n s e . The c a s e was 

c o n t i n u e d i n May 2004 f o r a f o r e n s i c e v a l u a t i o n and was 

c o n t i n u e d t w i c e i n 2005 p e n d i n g r e s u l t s o f t h e f o r e n s i c 

e v a l u a t i o n . F o l l o w i n g a c o m p e t e n c y h e a r i n g i n 2005, t h e t r i a l 

c o u r t o r d e r e d t h a t R u s s e l l be c o m m i t t e d t o t h e c a r e o f t h e 

D e p a r t m e n t o f M e n t a l H e a l t h b e c a u s e he was u n a b l e t o a s s i s t 

h i s a t t o r n e y i n h i s own d e f e n s e . F o r e n s i c e v a l u a t i o n r e p o r t s 

a b o u t R u s s e l l ' s m e n t a l s t a t e were f i l e d w i t h t h e c o u r t by 

p s y c h i a t r i s t s w i t h t h e D e p a r t m e n t o f M e n t a l H e a l t h d u r i n g 2006 

and 2007. I n November 2007, t h e t r i a l c o u r t o r d e r e d t h a t 

R u s s e l l be r e l e a s e d f r o m t h e c u s t o d y o f t h e D e p a r t m e n t o f 

M e n t a l H e a l t h b e c a u s e R u s s e l l had been d e c l a r e d c o m p e t e n t t o 

s t a n d t r i a l . 

T e s t i m o n y a b o u t R u s s e l l ' s l o n g s t a n d i n g m e n t a l i l l n e s s , h i s 

m e n t a l d e t e r i o r a t i o n p r i o r t o t h e s h o o t i n g , and h i s a p p a r e n t 

i n a b i l i t y t o i n t e r a c t w i t h o t h e r s o r t o m a i n t a i n employment o r 

h i s own r e s i d e n c e was c o n s i s t e n t . The d e f e n s e p r e s e n t e d 

e x t e n s i v e and u n c o n t r a d i c t e d t e s t i m o n y f r o m two u n b i a s e d 

e x p e r t s a b o u t R u s s e l l ' s l o n g s t a n d i n g p s y c h o s i s and t h e i r 

o p i n i o n t h a t R u s s e l l was s u f f e r i n g f r o m a m e n t a l d i s e a s e o r 
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d e f e c t a t t h e t i m e o f t h e s h o o t i n g . I n s p i t e o f t h e 

u n c o n t r a d i c t e d and u n r e b u t t e d t e s t i m o n y p r e s e n t e d a t t r i a l , 

t h e m a j o r i t y h o l d s t h a t t h e j u r y c o u l d have r e a s o n a b l y 

c o n c l u d e d t h a t R u s s e l l was sane when he s h o t A n d e r s o n . The 

m a j o r i t y o f f e r s o n l y t h e b a r e s t r a t i o n a l e f o r i t s d e c i s i o n , 

s t a t i n g : 

" [ T ] h e j u r y had ' o b j e c t i v e r e a s o n s ' f o r d i s r e g a r d i n g 
[ t h e e x p e r t s ' ] t e s t i m o n y . T h e r e was e v i d e n c e f r o m 
w h i c h t h e j u r y c o u l d have c o n c l u d e d t h a t R u s s e l l 
a p p r e c i a t e d t h e n a t u r e and q u a l i t y o r w r o n g f u l n e s s o f 
h i s a c t i o n s . As s t a t e d a b ove, w i t n e s s e s t e s t i f i e d  
c o n c e r n i n g R u s s e l l ' s a c t i o n s d u r i n g and a f t e r t h e  
murder and h i s a t t e m p t t o h i d e t h e gun he had u s e d t o  
k i l l A n d e r s o n . " 

So. 3d a t ( e m p h a s i s a d d e d ) . I d i s a g r e e . 

The m a j o r i t y c o r r e c t l y s t a t e s t h a t t h e law c r e a t e s a 

p r e s u m p t i o n o f s a n i t y f o r e v e r y p e r s o n o v e r t h e age o f 14 

y e a r s and t h a t A l a b a m a ' s a p p e l l a t e c o u r t s have h e l d t h a t a 

j u r y d e c i d i n g t h e w e i g h t o f t h e e v i d e n c e r e g a r d i n g p r o o f o f 

i n s a n i t y may r e j e c t even u n c o n t r a d i c t e d e x p e r t t e s t i m o n y . 

However, a j u r y ' s r i g h t t o r e j e c t e x p e r t t e s t i m o n y a b o u t a 

d e f e n d a n t ' s m e n t a l c o n d i t i o n i s n o t u n b r i d l e d ; r a t h e r , t h e 

j u r y ' s r e j e c t i o n o f e x p e r t t e s t i m o n y i s e v a l u a t e d t o d e t e r m i n e 

w h e t h e r t h e j u r y a r b i t r a r i l y r e j e c t e d e x p e r t t e s t i m o n y o r 

w h e t h e r t h e j u r y had an o b j e c t i v e r e a s o n t o d i s r e g a r d t h e 
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t e s t i m o n y . The m a j o r i t y q u o t e s Dunaway v. S t a t e , 746 So. 2d 

1 0 2 1 ( A l a . C r i m . App. 1 9 9 8 ) , i n w h i c h t h i s C o u r t e x a m i n e d 

c a s e s e s t a b l i s h i n g f a c t o r s an a p p e l l a t e c o u r t s h o u l d c o n s i d e r 

when r e v i e w i n g a f a c t f i n d e r ' s d e c i s i o n t o d i s r e g a r d an 

e x p e r t ' s o p i n i o n a b o u t a d e f e n d a n t ' s m e n t a l c o n d i t i o n i n f a v o r 

o f t h e o b s e r v a t i o n s o f l a y p e r s o n s . As t h e m a j o r i t y n o t e d , i n 

a s s e s s i n g t h e f a c t f i n d e r ' s d e c i s i o n t o d i s r e g a r d t h e e x p e r t s ' 

o p i n i o n , a c o u r t on r e v i e w s h o u l d c o n s i d e r : 

"(1) t h e c o r r e c t n e s s o r a d e q u a c y o f t h e f a c t u a l 
a s s u m p t i o n s on w h i c h t h e e x p e r t o p i n i o n i s b a s e d ; 

"(2) p o s s i b l e b i a s i n t h e e x p e r t s ' a p p r a i s a l o f t h e 
d e f e n d a n t ' s c o n d i t i o n ; 

"(3) i n c o n s i s t e n c i e s i n t h e e x p e r t ' s t e s t i m o n y , o r 
m a t e r i a l v a r i a t i o n s b e tween e x p e r t s ; and 

"(4) t h e r e l e v a n c e and s t r e n g t h o f t h e c o n t r a r y l a y 
t e s t i m o n y . " 

W a l l a c e v. Kemp, 757 F.2d 1102, 1109 ( 1 1 t h C i r . 1 9 8 5 ) . 

An e v a l u a t i o n o f t h e e v i d e n c e i n l i g h t o f t h e f o r e g o i n g 

f a c t o r s d e m o n s t r a t e s no o b j e c t i v e r e a s o n f o r t h e j u r y t o have 

d i s r e g a r d e d t h e e x p e r t s ' s t e s t i m o n y a b o u t R u s s e l l ' s i n s a n i t y . 

1. The c o r r e c t n e s s o r a d e q u a c y o f t h e e x p e r t s ' s f a c t u a l  
a s s u m p t i o n s 

Dr. P i l k i n t o n and Dr. Hooper b a s e d t h e i r o p i n i o n s on 

r e p e a t e d e x a m i n a t i o n s and e v a l u a t i o n s o f R u s s e l l o v e r a span 
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o f many months w h i l e R u s s e l l was c o n f i n e d i n T a y l o r H a r d i n 

S e c u r e M e d i c a l F a c i l i t y , where he was u n d e r c o n s t a n t 

o b s e r v a t i o n by t h e m e d i c a l s t a f f . Dr. P i l k i n t o n t e s t i f i e d 

t h a t d u r i n g t h e y e a r and a h a l f t h a t R u s s e l l had been a s s i g n e d 

t o h e r u n i t a t T a y l o r H a r d i n , she had had d a i l y c o n t a c t w i t h 

and t h e o p p o r t u n i t y t o o b s e r v e R u s s e l l . The p s y c h i a t r i s t s had 

t h e b e n e f i t o f t h e c o n s i s t e n t r e p o r t s f r o m s t a f f members 

r e g a r d i n g R u s s e l l ' s a n x i o u s and p a r a n o i d b e h a v i o r , h i s l a c k 

p o o r p e r s o n a l h y g i e n e , and h i s u n w i l l i n g n e s s t o p a r t i c i p a t e i n 

g r o u p a c t i v i t i e s w i t h o t h e r p a t i e n t s . R u s s e l l ' s a b n o r m a l 

b e h a v i o r and d e l u s i o n s c o n t i n u e d f o r many months a f t e r he was 

p l a c e d a t t h e f a c i l i t y , i n s p i t e o f t r e a t m e n t t h a t i n c l u d e d 

a n t i - p s y c h o t i c m e d i c a t i o n s . 

The m a j o r i t y n o t e s t h a t R u s s e l l was a d m i t t e d t o T a y l o r 

H a r d i n more t h a n t h r e e y e a r s a f t e r t h e s h o o t i n g and t h a t Dr. 

P i l k i n t o n had a c k n o w l e d g e d t h a t i t w o u l d have been b e n e f i c i a l 

t o have e v a l u a t e d R u s s e l l i m m e d i a t e l y a f t e r t h e s h o o t i n g . Dr. 

P i l k i n t o n a l s o t e s t i f i e d , h o wever, t h a t she d i d n o t b e l i e v e 

she w o u l d have r e a c h e d a d i f f e r e n t c o n c l u s i o n a b o u t R u s s e l l ' s 

m e n t a l c o n d i t i o n even i f she had seen R u s s e l l s o o n e r a f t e r t h e 

c r i m e . B o t h p s y c h i a t r i s t s were c o n v i n c e d t h a t R u s s e l l 
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s u f f e r e d f r o m a l o n g - s t a n d i n g and s e v e r e m e n t a l i l l n e s s a t t h e 

t i m e o f t h e s h o o t i n g . 

The m a j o r i t y n o t e s t h a t t h e r e was no d o c u m e n t a t i o n 

i n d i c a t i n g t h a t R u s s e l l s u f f e r e d f r o m o r was t r e a t e d f o r 

m e n t a l i l l n e s s b e f o r e t h e s h o o t i n g . However, t h e f a c t t h a t 

t h e e x p e r t s were u n a b l e t o o b t a i n r e c o r d s f o r any p r e v i o u s 

p s y c h i a t r i c t r e a t m e n t d i d n o t a l t e r t h e i r o p i n i o n r e g a r d i n g 

R u s s e l l ' s m e n t a l s t a t e and c a n n o t s u p p o r t t h e j u r y ' s r e j e c t i o n 

o f t h e i r e x p e r t o p i n i o n . Dr. P i l k i n t o n t e s t i f i e d t h a t T a y l o r 

H a r d i n had r e q u e s t e d t r e a t m e n t r e c o r d s f r o m t h e VA, a l o c a l 

m e n t a l - h e a l t h c e n t e r , and one o f R u s s e l l ' s p r e v i o u s e m p l o y e r s 

b u t had r e c e i v e d no r e c o r d s ; one f a c i l i t y had i n d i c a t e d t h a t 

R u s s e l l had n o t been t r e a t e d t h e r e , and a n o t h e r f a c i l i t y 

r e f u s e d t o r e l e a s e t h e r e c o r d s . Dr. P i l k i n t o n n o t e d , however, 

t h a t when R u s s e l l was t r a n s f e r r e d f r o m t h e Etowah C o u n t y j a i l 

t o T a y l o r H a r d i n , t h e t r a n s f e r summary i n d i c a t e d t h a t R u s s e l l 

had t o l d j a i l s t a f f members t h a t he b e l i e v e d he was b e i n g 

p o i s o n e d by t h e s t a f f . F u r t h e r m o r e , t h e r e was no t e s t i m o n y 

t h a t R u s s e l l was m a l i n g e r i n g o r t h a t he was e x a g g e r a t i n g h i s 

symptoms; a l l t h e e v i d e n c e was t o t h e c o n t r a r y -- t h a t 
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R u s s e l l ' s b e h a v i o r was i n d i c a t i v e o n l y o f a l o n g - t e r m 

p s y c h o t i c d i s o r d e r . 

M o r e o v e r , t h e e x p e r t s t e s t i f i e d t h a t R u s s e l l ' s e x p l a n a t i o n 

o f h i s t h o u g h t s and a c t i o n s a t t h e t i m e o f t h e s h o o t i n g 

r e m a i n e d c o n s i s t e n t . R u s s e l l b e l i e v e d t h a t A n d e r s o n was a 

t h r e a t t o him b e c a u s e , R u s s e l l s a i d , he h a d r e c e i v e d a message 

f r o m t h e FBI t h r o u g h t h e t e l e v i s i o n a t t h e A m e r i c a n L e g i o n 

P o s t i n d i c a t i n g t h a t someone was g o i n g t o k i l l h i m . R u s s e l l ' s 

s t a t e m e n t t o t h e p o l i c e i m m e d i a t e l y a f t e r t h e s h o o t i n g was 

i d e n t i c a l t o t h e e x p l a n a t i o n o f e v e n t s R u s s e l l c o n s i s t e n t l y 

gave t o t h e p s y c h i a t r i s t s e ven months a f t e r t h e s h o o t i n g . 

As t h e U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h 

C i r c u i t s t a t e d i n W a l l a c e v. Kemp: 

" T h i s i s n o t a c a s e i n w h i c h t h e p s y c h i a t r i s t s 
r e l i e d o n l y upon t h e d e f e n d a n t ' s s u b j e c t i v e 
d e s c r i p t i o n o f h i s symptoms, s e e , e.g., Mims [v.  
U n i t e d S t a t e s ] , 375 F.2d [135,] 145 [ ( 5 t h C i r . 
19 6 7 ) ] ; U n i t e d S t a t e s v. M a k r i s , 535 F.2d 899, 908 
( 5 t h C i r . 1 9 7 6 ) , i n w h i c h t h e d o c t o r s were unaware o f 
t h e d e f e n d a n t ' s l e g a l p r o b l e m s , s e e , e.g., Mims, 375 
F.2d a t 145, o r i n w h i c h t h e r e was a l a c k o f any 
h i s t o r y o f m e n t a l a b n o r m a l i t i e s . I d . See g e n e r a l l y  
S t r i c k l a n d [v. F r a n c i s ] , 738 F.2d [1542,] 1553 [ ( 1 1 t h 
C i r . 1 9 8 4 ) ] . 

" A l t h o u g h t h e s t a t e c o u n t e r e d some o f t h e m i n o r 
g r o u n d s upon w h i c h t h e e x p e r t s r e l i e d , t h e i r 
d i a g n o s e s were n o n e t h e l e s s b a s e d on o v e r w h e l m i n g , 
a c c u r a t e a d d i t i o n a l f a c t o r s . T h e r e was i n s u f f i c i e n t 
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r e a s o n , t h e r e f o r e , f o r t h e j u r y t o d i s r e g a r d t h e 
p s y c h i a t r i s t s ' t e s t i m o n y . " 

W a l l a c e v. Kemp, 757 F.2d a t 1111. 

F i n a l l y , r e l a t i v e t o t h e c o n s i d e r a t i o n o f t h e f i r s t f a c t o r 

r e g a r d i n g t h e c o r r e c t n e s s o r a d e q u a c y o f t h e f a c t u a l 

a s s u m p t i o n s on w h i c h t h e e x p e r t s b a s e d t h e i r o p i n i o n s , i t i s 

h i g h l y s i g n i f i c a n t t h a t R u s s e l l was d e c l a r e d i n c o m p e t e n t t o 

s t a n d t r i a l and t h a t he s p e n t many months i n t r e a t m e n t a t 

T a y l o r H a r d i n b e f o r e he was r e s t o r e d t o c o m p e t e n c y . 

The r e c o r d p r e s e n t s no b a s i s on w h i c h t h e j u r y c o u l d have 

f o u n d t h e e x p e r t s ' s f a c t u a l a s s u m p t i o n s t o be i n a d e q u a t e o r 

i n c o r r e c t . T h e r e f o r e , t h i s f a c t o r does n o t p r o v i d e a r e a s o n 

f o r t h e j u r y t o have d i s r e g a r d e d t h e e x p e r t s ' o p i n i o n a b o u t 

R u s s e l l ' s i n s a n i t y . 

2. P o s s i b l e b i a s 

T h i s f a c t o r a l s o p r o v i d e s no r e a s o n f o r t h e j u r y t o have 

r e j e c t e d t h e e x p e r t s ' t e s t i m o n y . Dr. P i l k i n t o n and Dr. Hooper 

were e m p l o y e d by t h e S t a t e o f Alabama a t T a y l o r H a r d i n , and 

t h e i r r e s p o n s i b i l i t y was t o c o m p l e t e c o u r t - o r d e r e d f o r e n s i c 

e v a l u a t i o n s and t o p r o v i d e t o t h e c o u r t t h e i r o b j e c t i v e 

o p i n i o n s a b o u t R u s s e l l ' s c o m p e t e n c y and m e n t a l s t a t u s a t t h e 

t i m e o f t h e o f f e n s e . N e i t h e r e x p e r t was e m p l o y e d by t h e 
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d e f e n s e . The S t a t e has made no i m p l i c a t i o n o f b i a s i n t h i s 

c a s e , and t h e r e c o r d r e f l e c t s no b i a s . 

3. I n c o n s i s t e n c i e s i n t h e e x p e r t s ' t e s t i m o n y o r c o n f l i c t  
b e t w een e x p e r t s 

The S t a t e p r e s e n t e d no e x p e r t t e s t i m o n y . Dr. P i l k i n t o n 

and Dr. Hooper, R u s s e l l ' s e x p e r t s , e a c h t e s t i f i e d c o n s i s t e n t l y 

and r e p e a t e d l y t h a t R u s s e l l was s u f f e r i n g f r o m a l o n g s t a n d i n g 

s e v e r e m e n t a l d i s o r d e r ; t h a t a t t h e t i m e o f t h e s h o o t i n g , t h e 

s e v e r e m e n t a l d i s e a s e i n t e r f e r e d w i t h h i s a b i l i t y t o 

a p p r e c i a t e t h e n a t u r e and c h a r a c t e r o f h i s a c t i o n s ; t h a t 

R u s s e l l was n o t m a l i n g e r i n g ; and t h a t R u s s e l l ' s a c t i o n s d u r i n g 

and a f t e r t h e s h o o t i n g were c o n s i s t e n t w i t h someone s u f f e r i n g 

f r o m s c h i z o p h r e n i a w i t h p a r a n o i d d e l u s i o n s . The r e c o r d 

d i s c l o s e s no i n c o n s i s t e n c i e s i n t h e e x p e r t s ' t e s t i m o n y and no 

c o n f l i c t b e t ween them. 

The m a j o r i t y q u o t e s p o r t i o n s o f t h e S t a t e ' s c r o s s -

e x a m i n a t i o n o f t h e p s y c h i a t r i s t s i n w h i c h t h e e x p e r t s 

a c k n o w l e d g e d t h a t R u s s e l l was c a p a b l e o f g o a l - d i r e c t e d o r 

i n t e n t i o n a l b e h a v i o r and t h a t some o f t h e a c t i o n s R u s s e l l t o o k 

d u r i n g and a f t e r t h e s h o o t i n g c o u l d be c o n s i s t e n t w i t h someone 

who was n o t s u f f e r i n g f r o m a m e n t a l d i s e a s e o r d e f e c t . 

However, t h e m a j o r i t y ' s f o c u s on s e l e c t e d p o r t i o n s o f t h e 
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c r o s s - e x a m i n a t i o n o f t h e e x p e r t s i s m i s l e a d i n g . The 

p r o s e c u t o r a s k e d t h e e x p e r t s numerous h y p o t h e t i c a l q u e s t i o n s 

a b o u t w h e t h e r c e r t a i n a c t i o n s l i k e R u s s e l l ' s c o u l d have been 

p e r f o r m e d by a sane p e r s o n o r w h e t h e r t h e a c t i o n s c o u l d have 

i n d i c a t e d i n t e n t o r c o n s c i o u s n e s s o f g u i l t . A l t h o u g h t h e 

e x p e r t s a c k n o w l e d g e d i n t h e i r r e s p o n s e s t o q u e s t i o n s t h a t 

c e r t a i n a c t i o n s c o u l d have been p e r f o r m e d by a sane p e r s o n , o r 

t h a t i t was p o s s i b l e t h a t c e r t a i n o f R u s s e l l ' s a c t i o n s m i g h t 

have i n d i c a t e d t h a t he was n o t m e n t a l l y i l l a t t h e t i m e o f t h e 

s h o o t i n g , t h e y a l s o c o n s i s t e n t l y and r e p e a t e d l y t e s t i f i e d t h a t 

b a s e d on t h e i r y e a r s o f e x p e r i e n c e and t h e i r o b s e r v a t i o n and 

t e s t i n g o f R u s s e l l , t h e y b e l i e v e d t h a t R u s s e l l s u f f e r e d f r o m 

a l o n g s t a n d i n g m e n t a l d i s o r d e r and t h a t he was n o t sane when 

he s h o t A n d e r s o n . I n f a c t , Dr. Hooper t e s t i f i e d t h a t , 

a l t h o u g h R u s s e l l ' s m e n t a l h e a l t h h a d i m p r o v e d enough so t h a t 

he was c o m p e t e n t t o s t a n d t r i a l , he d i d n o t b e l i e v e t h a t 

R u s s e l l was w e l l enough t o be r e l e a s e d f r o m T a y l o r H a r d i n , and 

he was " n o t a t a l l s u r e " t h a t R u s s e l l w o u l d e v e r be w e l l 

enough t o be r e l e a s e d f r o m i n p a t i e n t t r e a t m e n t f o r h i s m e n t a l 

i l l n e s s . (R. 434.) 
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To t h e e x t e n t t h e m a j o r i t y i m p l i e s t h a t t h e S t a t e ' s c r o s s -

e x a m i n a t i o n o f t h e e x p e r t s r e g a r d i n g h y p o t h e t i c a l 

i n t e r p r e t a t i o n s o f R u s s e l l ' s b e h a v i o r r e s u l t e d i n 

c o n t r a d i c t i o n s i n t h e i r t e s t i m o n y a b o u t R u s s e l l ' s i n s a n i t y , 

w a r r a n t i n g t h e j u r y ' s r e j e c t i o n o f t h e i r e x p e r t o p i n i o n , s u c h 

an i m p l i c a t i o n i s i n c o n f l i c t w i t h o u r p r e c e d e n t . I n H e r b e r t  

v. S t a t e , 357 So. 2d 683 ( A l a . C r i m . App. 1978 ), a f t e r 

t e s t i f y i n g t h a t H e r b e r t was s c h i z o p h r e n i c and i n s a n e a t t h e 

t i m e o f t h e o f f e n s e , t h e d e f e n s e e x p e r t s a c k n o w l e d g e d on 

c r o s s - e x a m i n a t i o n t h a t a p e r s o n c o u l d d e m o n s t r a t e some o f t h e 

symptoms t h e y had o b s e r v e d i n H e r b e r t and t h e p e r s o n w o u l d n o t 

be i n s a n e , t h a t s c h i z o p h r e n i c s can know r i g h t f r o m wrong, and 

t h a t a sane p e r s o n c o u l d g i v e some o f t h e same a n s w e r s H e r b e r t 

gave on a p s y c h o l o g i c a l t e s t s . However, a f t e r r e v i e w i n g t h e 

r e c o r d i n i t s e n t i r e t y , t h i s C o u r t h e l d : 

" [ T ] h e r e was a p p a r e n t l y n o t h i n g b e f o r e t h e j u r y t o 
r e b u t t h e g r e a t mass o f t e s t i m o n y d i r e c t l y s h o w i n g 
a c t u a l i n s a n i t y b e f o r e , a t t h e t i m e o f , and a f t e r t h e 
a c t i n q u e s t i o n . I n o t h e r w o r d s , t h e r e were s i m p l y 
no f a c t s b e f o r e t h e j u r y f r o m w h i c h o p p o s i n g 
i n f e r e n c e s m i g h t have been r a t i o n a l l y drawn. H e r e , 
t h e e v i d e n c e o f i n s a n i t y i s n o t m e r e l y s t r o n g l y 
p e r s u a s i v e ; i t i s c o n c l u s i v e . 

" T here was no e v i d e n c e t h a t t h e a p p e l l a n t was 
sane a s i d e f r o m t h e mere p r e s u m p t i o n o f s a n i t y . The 
a p p e l l a n t d i d n o t t a k e t h e w i t n e s s s t a n d and 
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t h e r e f o r e t h e j u r y was n o t a f f o r d e d t h e ' f r u i t f u l 
o p p o r t u n i t y ' t o f o r m an e s t i m a t e o f h i s m e n t a l 
c o n d i t i o n and t o v i e w , i n some measure a t l e a s t , t h e 
o p e r a t i o n s and p e r c e p t i o n s o f h i s m i n d . " 

H e r b e r t v. S t a t e , 357 So. 2d a t 689-90. 

As i n H e r b e r t , t h e r e c o r d h e r e p r e s e n t e d no 

i n c o n s i s t e n c i e s o r c o n t r a d i c t i o n s i n t h e e x p e r t s ' t e s t i m o n y , 

and no b a s i s f o r t h e j u r y t o have r e j e c t e d t h e e x p e r t o p i n i o n s 

r e g a r d i n g R u s s e l l ' s i n s a n i t y . 

4. L a y t e s t i m o n y t o t h e c o n t r a r y 

T h e r e was no l a y t e s t i m o n y c o n t r a d i c t i n g t h e e x p e r t 

t e s t i m o n y a b o u t R u s s e l l ' s i n s a n i t y . 

As f o r t h e t e s t i m o n y f r o m w i t n e s s e s a b o u t R u s s e l l ' s 

a c t i o n s d u r i n g t h e s h o o t i n g , t h e m a j o r i t y ' s r e c i t a t i o n o f t h e 

f a c t s c o r r e c t l y i n d i c a t e s o n l y t h a t two men a t t h e A m e r i c a n 

L e g i o n P o s t d e s c r i b e d R u s s e l l as a p e r s o n who d i d n o t 

s o c i a l i z e w i t h o t h e r s and who s h o t A n d e r s o n w i t h no a p p a r e n t 

m o t i v e , t h e n w a l k e d c a l m l y away f r o m t h e s c e n e . T h a t R u s s e l l 

had been a member o f t h e A m e r i c a n L e g i o n P o s t f o r y e a r s b u t 

d i d n o t s o c i a l i z e o r mix w e l l w i t h anyone does n o t amount t o 

t e s t i m o n y e s t a b l i s h i n g R u s s e l l ' s s a n i t y . M o r e o v e r , t h a t 

t e s t i m o n y does n o t c o n t r a d i c t o r r e b u t any o f t h e e x p e r t s ' 

t e s t i m o n y t h a t R u s s e l l was s u f f e r i n g f r o m a m e n t a l d i s e a s e o r 
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d e f e c t a t t h e t i m e o f t h e s h o o t i n g and t h a t t h e m e n t a l i l l n e s s 

t h a t p r e v e n t e d h im f r o m a p p r e c i a t i n g t h e n a t u r e and c h a r a c t e r 

o f h i s a c t i o n s . See B r o c k v. U n i t e d S t a t e s , 387 F.2d 254, 258 

n.11 ( 5 t h C i r . 1 9 6 7 ) ( " [ T ] h e r e i s l e s s f o r c e t o a s t a t e m e n t 

t h a t n o t h i n g a b n o r m a l was o b s e r v e d t h a n t o a c l i n i c a l l y b a s e d 

a s s e r t i o n o f i n s a n i t y . An a f f i r m a t i v e p r o p o s i t i o n i s l i t t l e 

s u p p o r t e d by n e g a t i v e o b s e r v a t i o n s . " ) . Nor d i d t e s t i m o n y 

t h a t , a t t h e t i m e o f h i s a r r e s t , R u s s e l l had j u s t c l i m b e d o u t 

o f t h e window o f t h e a b a n d o n e d , b o a r d e d - u p house he had been 

l i v i n g i n and was p l a n n i n g t o d i s p o s e o f t h e gun c r e a t e a 

c o n f l i c t i n t h e t e s t i m o n y . The e x p e r t s t e s t i f i e d t h a t 

d i s p o s i n g o f t h e gun was e n t i r e l y c o n s i s t e n t w i t h a d i a g n o s i s 

o f R u s s e l l as a s c h i z o p h r e n i c p e r s o n s u f f e r i n g f r o m p a r a n o i d 

d e l u s i o n s . 

B e c a u s e t h e r e was no l a y t e s t i m o n y c o n t r a d i c t i n g t h e 

e x p e r t t e s t i m o n y r e g a r d i n g R u s s e l l ' s i n s a n i t y , t h i s f a c t o r 

does n o t p r o v i d e an o b j e c t i v e r e a s o n -- o r any r e a s o n -- f o r 

t h e j u r y ' s r e j e c t i o n o f t h e e x p e r t s ' o p i n i o n . 

I n summary, t h e r e a s o n s o f f e r e d by t h e m a j o r i t y t o u p h o l d 

t h e j u r y ' s r e j e c t i o n o f t h e o v e r w h e l m i n g , c o n s i s t e n t e x p e r t 

t e s t i m o n y o f R u s s e l l ' s i n s a n i t y a r e i n s u b s t a n t i a l b a s e d on an 
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a n a l y s i s o f t h e e n t i r e r e c o r d and i n l i g h t o f t h e r e l e v a n t 

f a c t o r s an a p p e l l a t e c o u r t must c o n s i d e r when r e v i e w i n g a 

j u r y ' s d e c i s i o n t o r e j e c t e x p e r t o p i n i o n a b o u t m e n t a l d e f e c t s 

o r i l l n e s s . The j u r y ' s r e j e c t i o n o f t h e u n c o n t r a d i c t e d e x p e r t 

t e s t i m o n y was n o t b a s e d on any o b j e c t i v e r e a s o n s . R u s s e l l ' s 

c o n v i c t i o n c o u l d have been s u s t a i n e d o n l y by r e l i a n c e on t h e 

b a r e s t a t u t o r y p r e s u m p t i o n t h a t he was s a n e . T h a t 

p r e s u m p t i o n , however, was r e b u t t e d by o v e r w h e l m i n g and 

u n c o n t r a d i c t e d e v i d e n c e . T h e r e f o r e , t h e o n l y r e a s o n a b l e 

c o n c l u s i o n b a s e d on t h e e v i d e n c e i s t h a t t h e j u r y a r b i t r a r i l y 

d i s r e g a r d e d t h e e x p e r t t e s t i m o n y and o p i n i o n and t h a t t h e 

c o n v i c t i o n b a s e d on i t s v e r d i c t s h o u l d be r e v e r s e d . 

A l t h o u g h I have t h e u t m o s t r e s p e c t f o r t h e j u r y ' s 

d i f f i c u l t r o l e as f a c t f i n d e r , t h e j u r y ' s r o l e i s s u b j e c t t o an 

a p p e l l a t e c o u r t ' s o b l i g a t i o n t o e x e r c i s e s u p e r v i s o r y a u t h o r i t y 

t o e n s u r e t h e f a i r a d m i n i s t r a t i o n o f j u s t i c e and, i n t h i s 

c a s e , t o e n s u r e t h a t u n c o n t r a d i c t e d and o v e r w h e l m i n g e x p e r t 

t e s t i m o n y i s n o t a r b i t r a r i l y d i s r e g a r d e d . On t h e b a s i s o f t h e 

r e c o r d , t h e r e was no o b j e c t i v e r e a s o n f o r t h e j u r y t o 

d i s r e g a r d t h e o p i n i o n s o f t h e two p s y c h i a t r i c e x p e r t s who 

p r e s e n t e d c l e a r and c o n v i n c i n g e v i d e n c e t h a t a t t h e t i m e o f 
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t h e s h o o t i n g R u s s e l l s u f f e r e d f r o m a s e v e r e m e n t a l d i s e a s e and 

t h a t he was u n a b l e t o a p p r e c i a t e t h e w r o n g f u l n e s s o f h i s 

a c t i o n s . One f u n c t i o n o f t h e c r i m i n a l j u s t i c e s y s t e m i s t o 

h o l d i n d i v i d u a l s a c c o u n t a b l e f o r t h e i r c r i m i n a l a c t i o n s , and 

t h e s y s t e m i s e s s e n t i a l t o p r o t e c t p u b l i c s a f e t y . However, 

j u s t i c e i s n o t s e r v e d by p u n i s h i n g a man s u f f e r i n g f r o m a 

m e n t a l i l l n e s s f o r a c t i o n s t h a t r e s u l t e d f r o m h i s l i f e - l o n g , 

s e v e r e m e n t a l i l l n e s s and o v e r w h i c h he had n e i t h e r 

c o m p r e h e n s i o n n o r c o n t r o l . 

R u s s e l l ' s c o n v i c t i o n i s due t o be r e v e r s e d . T h e r e f o r e , 

I must r e s p e c t f u l l y d i s s e n t . 

K e l l u m , J . , c o n c u r s . 
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