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MAIN, J u d g e . 

T.D.M. appeals h i s c o n v i c t i o n s f o r f i r s t - d e g r e e s e x u a l 

abuse, see § 13A-6-66, A l a . Code 1975, and f i r s t - d e g r e e 

sodomy, see § 13A-6-63, A l a . Code 1975. He was sentenced t o 20 

y e a r s ' imprisonment f o r the sodomy c o n v i c t i o n and 5 y e a r s ' 
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imprisonment f o r the sexual-abuse c o n v i c t i o n , the sentences t o 

run c o n c u r r e n t l y . 

T.D.M. argues t h a t h i s r i g h t s a g a i n s t double j e o p a r d y 

were v i o l a t e d because the t r i a l c o u r t a l l o w e d the j u r y t o 

change i t s v e r d i c t a f t e r the j u r y had been d i s c h a r g e d . 

The r e c o r d i n d i c a t e s t h a t a f t e r the j u r y had f i n i s h e d i t s 

d e l i b e r a t i o n s and r e t u r n e d t o the courtroom, the f o l l o w i n g 

o c c u r r e d : 

"THE COURT: L a d i e s and gentlemen, i t ' s my 
u n d e r s t a n d i n g the j u r y has reached a v e r d i c t i n t h i s 
case. The C o u r t ' s not g o i n g t o t o l e r a t e any 
o u t b u r s t s or any response from anyone i n r e f e r e n c e 
t o the v e r d i c t . Once the j u r y reads the v e r d i c t , 
we're g o i n g t o a l l o w the j u r y t o go out and we're 
g o i n g t o -- everybody's g o i n g t o s i t and remain 
s i l e n t u n t i l the j u r y l e a v e s . Then one f a m i l y ' s 
g o i n g t o go out a t a time . So does everybody 
u n d e r s t a n d t h a t ? 

" B r i n g them i n . 

"(The j u r y r e t u r n e d t o the courtroom a t 5:19 
p.m., a f t e r which the f o l l o w i n g p r o c e e d i n g s were had 
b e f o r e the Court and j u r y . ) 

"THE COURT: You may be s e a t e d . Has the j u r y 
reached a v e r d i c t ? 

"FOREPERSON: We have, Your Honor. 

"THE COURT: P l e a s e r e a d the v e r d i c t . 
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"FOREPERSON: We, the j u r y , f i n d the defendant, 
[T.D.M.], g u i l t y of the o f f e n s e of s e x u a l abuse i n 
the f i r s t degree as charged i n count one of the 
i n d i c t m e n t . 

"We, the j u r y , f i n d the defendant, [T.D.M.], not 
g u i l t y of the o f f e n s e of sodomy as charged i n count 
two of the i n d i c t m e n t . 

"THE COURT: What says the S t a t e ? 

" [ P r o s e c u t o r ] : The S t a t e ' s s a t i s f i e d . Your Honor. 

"THE COURT: What says the defendant? 

"[Defense c o u n s e l ] : We don't want you t o p o l l , 
Judge, i f t h a t ' s what you're a s k i n g . And we want t o 
make a p o s t t r i a l motion. 

"THE COURT: L a d i e s and gentlemen, on b e h a l f of 
the l a w y e r s i n v o l v e d i n t h i s case; our C i r c u i t 
C l e r k , Mr. E r v i n ; the S h e r i f f ; and the o t h e r judges 
i n t h i s c i r c u i t , we thank you f o r your t i m e . We hope 
you have e n j o y e d your e x p e r i e n c e . T h i s c o n c l u d e s 
your j u r y s e r v i c e f o r the week. Mr. E r v i n ' s o f f i c e 
has p r e p a r e d your checks and your excuses. You w i l l 
now be f r e e t o go. However, i f you d e s i r e t o s t a y 
around and t a l k t o the f a m i l y members or any of 
l a w y e r s , you may. That i s up t o you. A g a i n , i t was 
a p l e a s u r e meeting you. Mr. E r v i n w i l l t ake your 
badges. He w i l l a l s o hand you the i n f o r m a t i o n you 
need t o go. 

"L a d i e s and gentlemen, you w i l l remain s e a t e d 
u n t i l a f t e r the j u r o r s have been excused. 

"(The j u r y was excused a t 5:21 p.m.) 

"THE COURT: [T.D.M.], based on the j u r y f i n d i n g 
you g u i l t y of the o f f e n s e of s e x u a l abuse i n the 
f i r s t degree, I'm g o i n g t o f i n d you g u i l t y of the 
o f f e n s e of s e x u a l abuse i n the f i r s t degree. Based 

3 



CR-08-0355 

on the j u r y ' s v e r d i c t of f i n d i n g you not g u i l t y of 
the o f f e n s e of sodomy i n the f i r s t degree, I'm g o i n g 
t o f i n d you not g u i l t y of the o f f e n s e of sodomy i n 
the f i r s t degree. 

"Do y ' a l l want a p r e s e n t e n c e r e p o r t ? 

"[Defense c o u n s e l ] : Yes, Your Honor. 

"THE COURT: I s the defendant g o i n g t o remain on 
the same bond? 

" [ P r o s e c u t o r ] : Yes, s i r . Your Honor. 

"THE CLERK: Excuse me. Judge. 

"(WHEREUPON, an o f f - t h e - r e c o r d d i s c u s s i o n was held. ) 

"THE COURT: The f o r e p e r s o n s i g n e d the wrong one. 

"[Defense c o u n s e l ] : What happened? 

"THE COURT: They re a d the wrong v e r d i c t form. 
She s i g n e d the wrong v e r d i c t form. 

" B r i n g the f o r e p e r s o n i n . . . . 

"THE COURT: [ F o r e p e r s o n ] , you handed the Court 
the j u r y v e r d i c t s and you r e p r e s e n t e d t o the Court 
t h a t you gave the Court i n c o r r e c t i n f o r m a t i o n . 

"FOREPERSON: Yes, s i r . 

"THE COURT: E x p l a i n t h a t t o the C o u r t . 

EPERSON: W e l l , when I s t o o d up t o read, I 
t h a t I had s i g n e d the wrong one. We agreed 

"FOREPERSON: 
r e a l i z e d 
on b o t h counts of g u i l t y . 

"THE COURT: And the form you handed me i s 
i n d i c a t i n g not g u i l t y ? 
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"FOREPERSON: R i g h t . 

"THE COURT: And you are s a y i n g t h a t i s not the 
j u r y ' s v e r d i c t ? 

"FOREPERSON: No. That wasn't our v e r d i c t . 

"THE COURT: What says the S t a t e ? 

" [ P r o s e c u t o r ] : Your Honor, i t appears t h a t t h e r e 
has been a c l e r i c a l m i s t a k e . And I t h i n k t h a t t h e y 
s h o u l d be a l l o w e d t o a d j u s t t h a t . 

"[Defense c o u n s e l ] : Judge, under d o u b l e - j e o p a r d y 
laws, the j u r y -- she s i g n e d the v e r d i c t , she 
p u b l i s h e d the j u r y v e r d i c t and the S t a t e d i d not 
r e q u e s t t h a t the j u r y be p o l l e d . The Court a c t u a l l y 
e n t e r e d judgment a f t e r t h a t . Under d o u b l e - j e o p a r d y 
laws, you can't go back and change i t . I t i s what i t 
i s . I t wouldn't be any d i f f e r e n t i f the y r e a d a 
g u i l t y v e r d i c t . Once they make the v e r d i c t and the y 
p u b l i s h i t and the Court a c c e p t s i t and n e i t h e r 
p a r t y asks f o r a p o l l i n g of the j u r y , n e i t h e r p a r t y 
o b j e c t e d t o a n y t h i n g about the v e r d i c t s and the 
Court has a c t u a l l y e n t e r e d judgment and t h a t 
p r e v e n t s him from b e i n g put back i n j e o p a r d y f o r 
t h a t crime. 

" [ P r o s e c u t o r ] : Your Honor, t h i s case i s not 
b e i n g t r i e d a g a i n . T h i s i s p a r t of the p r o c e s s . I 
mean, she -- the foreman made a m i s t a k e . We don't 
s u s p e c t t h a t t h e r e ' s been any bad f a i t h on her p a r t , 
j u s t human e r r o r . 

"...They j u s t want t o go i n and c o r r e c t what the 
v e r d i c t s h o u l d a c c u r a t e l y r e f l e c t , and t h a t ' s a 
g u i l t y v e r d i c t on b o t h c o u n t s . 

"THE COURT: We've put a l l the i n f o r m a t i o n on the 
r e c o r d . I'm g o i n g t o b r i n g the j u r o r s back i n , and 
l e t them make t h e i r r e p r e s e n t a t i o n t o the Co u r t . And 
I ' l l g i v e y ' a l l a chance t o make an i s s u e W e ' l l 
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l e t the j u r o r s c o r r e c t i t and e x p l a i n as t o the 
reason why they d i d t h i s . 

"  

"(The j u r y r e t u r n e d t o the courtroom a t 5:30 
p.m., a f t e r which the f o l l o w i n g p r o c e e d i n g s were had 
b e f o r e the Court and j u r y . ) 

"THE COURT: [ F o r e p e r s o n ] , i t ' s my u n d e r s t a n d i n g 
you would l i k e t o make a c o r r e c t i o n f o r the Court 
c o n c e r n i n g the v e r d i c t . What i s the j u r y ' s v e r d i c t 
as t o count two i n the i n d i c t m e n t ? 

"FOREPERSON: We, the j u r y , f i n d the defendant, 
[T.D.M.], g u i l t y of the o f f e n s e of sodomy f i r s t 
degree as charged i n count two of the i n d i c t m e n t . 

"THE COURT: We're g o i n g t o s t a r t down here on 
the end. 

"(Each j u r o r , upon b e i n g asked by the Co u r t , 'Is 
t h a t your v e r d i c t ? ' answered i n the a f f i r m a t i v e . ) 

" ( S h o r t r e c e s s . ) 

"  

"THE COURT: We're g o i n g t o go back on the r e c o r d 
t o c l a r i f y e x a c t l y what happened. My u n d e r s t a n d i n g 
i s t h a t the j u r o r s had l e f t the courtroom and were 
o u t s i d e t o r e c e i v e excuses and they brought i t t o 
the a t t e n t i o n of the c l e r k t h a t the v e r d i c t they had 
g i v e n and was a c c e p t e d was not the c o r r e c t v e r d i c t . 
A t t h a t p o i n t , we brought the j u r o r s back and 
q u e s t i o n e d the f o r e p e r s o n and then p o l l e d the e n t i r e 
j u r y . 

" [ P r o s e c u t o r ] : That's the S t a t e s ' s p o s i t i o n t h a t 
t h a t ' s an a c c u r a t e u n d e r s t a n d i n g as t o what 
o c c u r r e d . 
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"[Defense c o u n s e l ] : Yeah. I mean, we don't 
d i s p u t e what the Court d e s c r i b e d . " 

(R. 517-25.) 

The c l e r k t e s t i f i e d t h a t j u s t b e f o r e s e n t e n c i n g , when the 

j u r o r s were d i s c h a r g e d , the o t h e r s p r e s e n t i n the courtroom 

remained i n s i d e as the j u r o r s e x i t e d . The c l e r k s t a t e d t h a t he 

h e l d the door open f o r the j u r o r s t o e x i t . As the f o r e p e r s o n 

walked by, she i n f o r m e d him of the m i s t a k e and he stepped i n t o 

the h a l l t o c o n f e r w i t h h e r . He s t a t e d t h a t a l l the j u r o r s 

"huddled" around him as he was t o l d t h a t the wrong form was 

s i g n e d . (R. 353.) He im m e d i a t e l y i n f o r m e d the judge of the 

mi s t a k e . He f u r t h e r t e s t i f i e d t h a t none of the j u r o r s had l e f t 

the t h i r d f l o o r , which he c o n s i d e r e d " h i s j u r i s d i c t i o n . " (R. 

355.) 

Subsequently, d u r i n g the s e n t e n c i n g h e a r i n g , the t r i a l 

c o u r t s t a t e d t h a t the Alabama Supreme Court had r e f r a i n e d from 

a d d r e s s i n g the proposed c e r t i f i e d q u e s t i o n from T.D.M. 

c o n c e r n i n g the acceptance of the sodomy v e r d i c t a f t e r the j u r y 

had been d i s c h a r g e d ; the Court had i n s t r u c t e d the t r i a l c o u r t 

t o r u l e on the ma t t e r . The t r i a l c o u r t s t a t e d t h a t i t was 

a c c e p t i n g the g u i l t y v e r d i c t as t o the sodomy charge. Defense 

c o u n s e l then argued t h a t , because the j u r y had found T.D.M. 
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not g u i l t y , t o go any f u r t h e r or " t o go b e h i n d i t " was a 

v i o l a t i o n of d o u b l e - j e o p a r d y p r i n c i p l e s . (R. 345.) The 

p r o s e c u t o r responded t h a t because the j u r y , a l t h o u g h 

d i s c h a r g e d , was s t i l l w i t h i n the c o n t r o l of the c o u r t , i t 

c o u l d p r o p e r l y c o r r e c t the m i s t a k e i n i t s v e r d i c t and t h e r e 

was no d o u b l e - j e o p a r d y v i o l a t i o n . The p r o s e c u t o r argued: 

"In t h i s case. Judge, i f you w i l l r e c a l l , the 
c l e r k was i n the p r o c e s s of h o l d i n g the door open 
f o r the j u r y as th e y were on t h e i r way out of the 
courtroom. And one of the j u r o r s -- I b e l i e v e the 
f o r e p e r s o n -- walked by the c l e r k , t o l d him a f t e r 
she had r e a d the v e r d i c t t h a t she made a m i s t a k e , 
t h a t t h a t was not t h e i r f i n d i n g s back i n the j u r y 
room. And most of the j u r y -- or maybe a l l of them 
-- were s t i l l on t h i s f l o o r , had not l e f t t h i s 
f l o o r . They were i n the p r o c e s s of g o i n g out of the 
courtroom. I t was brought t o the C o u r t ' s a t t e n t i o n . 
The Court reassembled the j u r y , d i r e c t e d them t o go 
back i n t o the j u r y room, not t o d e l i b e r a t e f u r t h e r , 
but t o c o r r e c t the m i s t a k e t h a t t h e y had d i s c o v e r e d . 
And a f t e r the j u r y c o r r e c t e d the m i s t a k e , you 
brought them back out. And th e y were p o l l e d 
i n d i v i d u a l l y . And th e y a l l s a i d t h a t t h a t was t h e i r 
f i n d i n g . 

"So, i n c o n c l u s i o n . Judge, a l t h o u g h i t may be 
argued t h a t a j u r y may not be r e c a l l e d t o e f f e c t i t s 
v e r d i c t once d i s c h a r g e d , Alabama law d a t i n g back 
more than one hundred years s t a t e s t h a t a d i s c h a r g e 
i s o n l y e f f e c t i v e i f the j u r y has gone beyond the 
immediate and c o n t i n u o u s c o n t r o l of the c o u r t ; 

t o e x t r a - t r i a l 
immediate and c o n t i n u o u s c o n t r o l of the c o u r t ; 
t h e r e b y , s u b j e c t i n g themselves ^''^ - , i 
i n f l u e n c e s . " 

(R. 346-47.) 
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Defense c o u n s e l responded t h a t because the j u r y had l e f t 

the courtroom, the members were out of the c o n t r o l of the 

c o u r t , had been d i s c h a r g e d , and no l o n g e r had the a b i l i t y t o 

d e l i b e r a t e . 

"The c o n s t i t u t i o n of the U n i t e d S t a t e s , i n the f i f t h 

amendment, d e c l a r e s , 'nor s h a l l any person be s u b j e c t t o be 

t w i c e put i n j e o p a r d y of l i f e or l i m b . ' " B a l l v. U n i t e d  

S t a t e s , 163 U.S. 662, 669 (1896). "[T]he double j e o p a r d y 

c l a u s e i s aimed a t p r o s e c u t o r s and judges t o ensure t h a t a 

defendant i s not p l a c e d i n j e o p a r d y t w i c e f o r the same 

o f f e n s e . " U n i t e d S t a t e s v. D a v i s , 656 F.2d 153, 157 (5th C i r . 

1981). "Jeopardy a t t a c h e s a t the empaneling and swe a r i n g i n of 

the j u r y , C r i s t v. B r e t z , 437 U.S. 28, 35, 98 S.Ct. 2156, 

2160, 57 L.Ed.2d 24 (1978); Downum v. U n i t e d S t a t e s , 372 U.S. 

734, 83 S.Ct. 1033, 10 L.Ed.2d 100 (1963), and from then on, 

c o n s i d e r a t i o n must be g i v e n t o the defendant's 'valued r i g h t 

... t o have h i s t r i a l completed by the p a r t i c u l a r t r i b u n a l 

summoned t o s i t i n judgment on him.' I d . a t 736, 83 S.Ct. a t 

1034." U n i t e d S t a t e s v. Bobo, 586 F.2d 355, 362 (5th C i r . 

1978). "The u n d e r l y i n g i d e a , one t h a t i s d e e p l y i n g r a i n e d i n 

at l e a s t the Anglo-American system of j u r i s p r u d e n c e , i s t h a t 
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the S t a t e w i t h a l l i t s r e s o u r c e s and power s h o u l d not be 

a l l o w e d t o make r e p e a t e d attempts t o c o n v i c t an i n d i v i d u a l f o r 

an a l l e g e d o f f e n s e , t h e r e b y s u b j e c t i n g him t o embarrassment, 

expense and o r d e a l and c o m p e l l i n g him t o l i v e i n a c o n t i n u i n g 

s t a t e of a n x i e t y and i n s e c u r i t y , as w e l l as enhancing the 

p o s s i b i l i t y t h a t even though i n n o c e n t he may be found g u i l t y . " 

Green v. U n i t e d S t a t e s , 355 U.S. 184, 187-88 (1957). "The 

double j e o p a r d y c l a u s e c l e a r l y e n u n c i a t e s a p o l i c y of f i n a l i t y 

i n c r i m i n a l p r o c e e d i n g s i n f a v o r of the defendant. U n i t e d 

S t a t e s v. J o r n , 400 U.S. 470, 479, 91 S.Ct. 547, 554, 27 

L.Ed.2d 543, 553 (1971)." People v. R u s h i n , 37 Mich. App. 391, 

395, 194 N.W.2d 718, 720 (1971). 

The d o u b l e - j e o p a r d y i m p l i c a t i o n s i n h e r e n t i n r e c a l l i n g a 

d i s c h a r g e d j u r y t o amend i t s v e r d i c t have r e s u l t e d i n cases 

h o l d i n g t h a t the t r i a l c o u r t ' s d e c l a r a t i o n of d i s c h a r g e 

e s t a b l i s h e d the end of any p o s s i b l e amendment of the v e r d i c t , 

and o t h e r cases t h a t made t h e i r d e t e r m i n a t i o n by e v a l u a t i n g 

the c i r c u m s t a n c e s of the l o c a t i o n and conduct of the j u r y 

a f t e r the c o u r t announced t h a t i t was d i s c h a r g e d . 

"The g e n e r a l r u l e i s t h a t a j u r y may not be 
reassembled a f t e r d i s c h a r g e t o amend a v e r d i c t . 
While some s t a t e s adopt a s t r i c t ' b r i g h t l i n e ' t e s t , 
o t h e r s have a l l o w e d the amended v e r d i c t , under 
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l i m i t e d c i r c u m s t a n c e s , u s i n g v a r i o u s g u i d e l i n e s or 
t e s t s t o ensure the i n t e g r i t y of the v e r d i c t . 
Compare Perryman v. S t a t e , 102 Tex. Crim. 531, 278 
S.W. 439 (1925) ( j u r y c o u l d not amend v e r d i c t where 
foreman asked judge t o l e t j u r y r e c o n s i d e r almost 
i m m e d i a t e l y a f t e r r e n d e r i n g v e r d i c t ) ; Cook v. S t a t e , 
60 A l a . 39 (1877) ( j u r y c o u l d not be reassembled t o 
render v e r d i c t i n presence of p r i s o n e r f i v e minutes 
a f t e r r e n d e r e d i n h i s absence even though the two 
j u r o r s who had l e f t courtroom swore th e y had 
c o n v e r s e d w i t h no one), w i t h Summers v. U n i t e d  
S t a t e s , 11 F.2d 583 (4th C i r . 1926) ( a l l o w e d amended 
v e r d i c t , d i s t i n g u i s h i n g merely f o r m a l d i s c h a r g e from 
d i s c h a r g e i n f a c t ) ; L e v e l l s v. S t a t e , 32 Ark. 585 
(1877) ( j u r y c o u l d be r e c a l l e d t o s p e c i f y on which 
of two counts a v e r d i c t was e n t e r e d ) . " 

S t a t e v. Roberge, 155 V t . 121, 124, 582 A.2d 142, 144 (1990) 

(wherein t h e r e was no a l l e g a t i o n of t ampering, " p r a c t i c a l l y no 

o p p o r t u n i t y f o r d i s c u s s i o n or i n f l u e n c e by o u t s i d e r s " 155 V t . 

a t 125, 582 A.2d a t 145, and no r e c o n s i d e r a t i o n of the i s s u e s 

by the j u r y when the j u r y was r e c a l l e d a f t e r h a v i n g l e f t the 

courtroom t o e n t e r g u i l t y v e r d i c t s as t o each of the t h r e e 

c o u n t s ; t h u s , t h e r e was no i m p r o p r i e t y ) . There are a number 

of p o s s i b l e e n t a i l m e n t s or problems r e s u l t i n g from r e c a l l i n g 

a j u r y a f t e r i t has been d i s c h a r g e d . As n oted i n P r e f e r r e d 

R i s k M u t ual I n s u r a n c e Co. v. S t u a r t , 395 So. 2d 980 ( A l a . 

1981): 

"'To p e r m i t an a l t e r a t i o n a f t e r the j u r y 
are d i s m i s s e d , would l e a d t o g r e a t abuses, 
and I am u n w i l l i n g t o e x t e n d the p r i n c i p l e 
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f u r t h e r than the adjudged cases. How l o n g 
s h a l l t h i s p r i v i l e g e l a s t ; how [to] draw 
the l i n e of d i s t i n c t i o n , and i n what manner 
s h a l l we a s c e r t a i n whether i t be the 
c o r r e c t i o n of an honest m i s t a k e , or the 
r e s u l t of improper tampering and 
o u t - o f - d o o r management w i t h the j u r y ? .... 
II I I 

"....'How l o n g s h a l l the p r i v i l e g e l a s t ? ' Once the 
v e r d i c t has been r e c e i v e d and the j u r y d i s c h a r g e d , 
s h o u l d we or the p a r t i c i p a n t s be a l l o w e d t o 
s p e c u l a t e on the degree t o which the t r i a l c o u r t has 
l o s t i t s c o n t r o l over the conduct or the 
d e l i b e r a t i o n s of t h a t j u r y , t o the end t h a t e v e r y 
such i n s t a n c e becomes a r e l a t i v e i s s u e ? What l i n e s 
of r e a l i s t i c d i s t i n c t i o n s h a l l e x i s t between the 
cases which w i l l r e s u l t when we observe t h a t the 
j u r y , though b e i n g d i s c h a r g e d and thus f r e e from the 
c o n s t a n t s u p e r v i s i o n and a u t h o r i t y of the c o u r t , 
n e v e r t h e l e s s were s t i l l p h y s i c a l l y i n the courtroom 
and t h e r e f o r e s t i l l s u b j e c t t o some form of t h a t 
s u p e r v i s i o n ? " 

395 So. 2d a t 986-87 ( q u o t i n g W a l t e r s v. J u n k i n s , 1 6 Serg. & 

Rawle 414, 16 Am. Dec. 585 (Pa. 1827). 

"When the c o u r t announces [the j u r y members'] d i s c h a r g e , 

and t h e y l e a v e the presence of the c o u r t , t h e i r f u n c t i o n s as 

j u r o r s have ended, and n e i t h e r w i t h nor w i t h o u t the consent of 

the c o u r t can they amend or a l t e r t h e i r v e r d i c t . The s a n c t i t y 

of j u r y t r i a l s cannot be thus s u b j e c t e d t o the h a z a r d of 

s u s p i c i o n . " M e l t o n v. Commonwealth, 132 Va. 703, 707, 111 S.E. 

291, 294 (1922) . See Cook v. S t a t e , 60 A l a . 39, 42 (1877) 
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( h o l d i n g t h a t the j u r y had been d i s c h a r g e d d e s p i t e i t s h a v i n g 

e n t e r e d the v e r d i c t o u t s i d e the presence of the defendant, 

because the j u r y members "had d i s p e r s e d among the audience i n 

the courthouse and [among the] persons o u t s i d e " ) . 

" U n t i l a j u r y has been d i s c h a r g e d , i t i s w i t h i n the power 

of the t r i a l c o u r t t o d i r e c t i t t o c o r r e c t i t s v e r d i c t so as 

t o make i t appear i n p r o p e r form. Robert P. Stapp Machinery  

Co. v. R u s s e l l , 277 A l a . 84, 167 So. 2d 167 (1964); 18A 

A l a . D i g . , T r i a l , Key 339." P r e f e r r e d R i s k Mut. I n s . Co. v.  

S t u a r t , 395 So. 2d a t 986. However, a d e t e r m i n a t i o n must 

i n i t i a l l y be made as t o whether a j u r y has i n f a c t been 

d i s c h a r g e d or has s e p a r a t e d . 

In S t a t e v. R o d r i g u e z , 139 N.M. 450, 134 P.3d 737 (2006), 

R odriguez contended t h a t the t r i a l c o u r t v i o l a t e d h i s r i g h t t o 

be f r e e from double j e o p a r d y by r e a s s e m b l i n g the j u r y t o 

c o r r e c t i t s v e r d i c t as t o the d r i v i n g - w h i l e - i n t o x i c a t e d charge 

from not g u i l t y as i n d i c a t e d on the s i g n e d form t o g u i l t y . The 

j u r o r s had been d i s c h a r g e d by the c o u r t , but the b a i l i f f moved 

the j u r y back t o i t s room because the j u r o r s had i n f o r m e d him 

t h a t the announced v e r d i c t was not t h e i r d e c i s i o n . The j u r y 

was e x i t i n g the courtroom when the b a i l i f f was i n f o r m e d of the 
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i m p r o p r i e t y . F i v e minutes l a t e r , the j u r o r s were p o l l e d as t o 

t h e i r v e r d i c t and a l l a f f i r m e d t h a t i t was g u i l t y as t o the 

d r i v i n g - w h i l e - i n t o x i c a t e d charge. The Supreme Court of New 

Mexico s t a t e d : 

"To d e c i d e whether the c o r r e c t i o n of the v e r d i c t 
form from not g u i l t y t o g u i l t y v i o l a t e d Defendant's 
c o n s t i t u t i o n a l r i g h t t o be f r e e from double 
j e o p a r d y , we must f i r s t determine whether the t r i a l 
judge e r r e d i n r e a s s e m b l i n g the j u r y once he 
announced he was g o i n g t o d i s c h a r g e the j u r y . As the 
C o urt of A p p e a l s p o i n t e d out i n i t s o p i n i o n , 
'[w]hether a t r i a l c o u r t may reassemble a d i s c h a r g e d 
j u r y t o amend, c l a r i f y , or c o r r e c t a v e r d i c t i s the 
s u b j e c t of a s u r p r i s i n g number of cases throughout 
the c o u n t r y . ' R o d r i g u e z , 2004-NMCA-125, 5 7, 136 
N.M. 494, 100 P.3d 200. Some s t a t e s c a t e g o r i c a l l y 
p r e c l u d e the reassembly of a j u r y t o c o r r e c t a 
v e r d i c t once the t r i a l judge announces h i s or her 
i n t e n t t o d i s c h a r g e the j u r y . See, e.g., West v.  
S t a t e , 228 Ind. 431, 92 N.E.2d 852, 855 (1950). 
Other s t a t e s a n a l y z e whether the j u r y was d i s c h a r g e d 
by i n v e s t i g a t i n g whether the j u r y a c t u a l l y l e f t the 
p resence and c o n t r o l of the c o u r t . See, e.g., S t a t e  
v. Brandenburg, 38 N.J. Super. 561, 120 A.2d 59, 61 
(Hudson County C t . 1956). In New Mexico, i n a case 
where the j u r y was c a l l e d back t o the courtroom t o 
c o r r e c t a v e r d i c t one day a f t e r t h e y were 
d i s c h a r g e d , we s t a t e d t h a t ' [ a ] f t e r a v e r d i c t has 
been r e c e i v e d and e n t e r e d upon the minutes, and the 
j u r y has been d i s m i s s e d , t h e y have not the power t o 
reassemble and a l t e r t h e i r v e r d i c t . ' Murry v.  
Belmore, 21 N.M. 313, 319, 154 P. 705, 707 (1916). 
D e s p i t e t h i s statement, we r e f u s e d t o s e t a s i d e the 
c o r r e c t e d v e r d i c t because a p p e l l a n t ' s a t t o r n e y 
' p u r p o s e l y r e f r a i n e d ' from o b j e c t i n g t o the 
reassembly of the j u r y i n an apparent attempt t o 
f o r c e a new t r i a l f o r h i s c l i e n t . I d . a t 319-20, 154 
P. a t 707-08. 
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"What remains unanswered i n New Mexico law i s : 
when i s a j u r y a c t u a l l y d i s c h a r g e d ? The Court of 
Appeals h e l d t h a t a f u n c t i o n a l approach t o answering 
the q u e s t i o n was c o n s i s t e n t w i t h New Mexico law. 
R o d r i g u e z , 2004-NMCA-125, 5 13, 136 N.M. 494, 100 
P.3d 200. We agree w i t h the Court of Appeals on t h i s 
p o i n t . The f u n c t i o n a l approach t o d e t e r m i n i n g 
whether a j u r y has been d i s c h a r g e d r e q u i r e s a 
d e t e r m i n a t i o n of whether the j u r y i s s t i l l i n the 
presence and c o n t r o l of the t r i a l c o u r t , and i f not, 
whether the j u r y was p o s s i b l y i n f l u e n c e d by an 
u n a u t h o r i z e d c o n t a c t . See S t a t e v. Green, 995 S.W. 
2d 591, 609-613 (Tenn. Crim. App. 1998) ( r e v i e w i n g 
cases from s e v e r a l j u r i s d i c t i o n s ) . We f i n d the 
a n a l y s i s i n Green p e r s u a s i v e . In Green, the c o u r t 
h e l d t h a t a v e r b a l d i s c h a r g e or d i s m i s s a l of the 
j u r y does not render the j u r y d i s c h a r g e d f o r 
purposes of subsequent reassembly t o c o r r e c t or 
amend a v e r d i c t . I d . a t 609. I n s t e a d , the c o u r t 
c o n s i d e r e d two i s s u e s : (1) whether the j u r y was 
s e p a r a t e d from the presence and c o n t r o l of the t r i a l 
c o u r t ; and (2) whether t h e r e was a p o s s i b i l i t y of 
o u t s i d e c o n t a c t s or i n f l u e n c e on the j u r y . I d . a t 
612-13; see a l s o Commonwealth v. Brown, 367 Mass. 
24, 323 N.E.2d 902, 904-05 (1975) ( h o l d i n g 
reassembly p e r m i s s i b l e where j u r o r s remained i n 
c o n t r o l of the t r i a l c o u r t by v i r t u e of b e i n g i n 
c u s t o d y of c o u r t o f f i c e r s and had no o p p o r t u n i t y f o r 
o u t s i d e i n f l u e n c e ) . An i m p o r t a n t query on the second 
i s s u e i s whether the r e c o r d r e f l e c t s t h a t one or 
more j u r o r s e n t e r e d an a r e a o c c u p i e d by the g e n e r a l 
p u b l i c . " 

S t a t e v. R o d r i g u e z , 139 N.M. a t 452-53, 134 P. 3d a t 739-40. 

In R o d r i g u e z , the j u r o r s remained i n the presence and c o n t r o l 

of the t r i a l c o u r t and d i d not e n t e r i n t o an area o c c u p i e d by 

the g e n e r a l p u b l i c . The c o u r t c o n c l u d e d t h a t , because no 

o u t s i d e i n f l u e n c e t a i n t e d the j u r y ' s v e r d i c t , the e n t r y of the 
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v e r d i c t a c t u a l l y chosen by the j u r y was not c o n s t i t u t i o n a l l y 

b a r r e d . 

In Summers v. U n i t e d S t a t e s , 11 F.2d 583 (4th C i r . 1926), 

the U n i t e d S t a t e s Court of Appeals f o r the F o u r t h C i r c u i t h e l d 

t h a t t h e r e was no d o u b l e - j e o p a r d y v i o l a t i o n where the j u r y 

had been d i s c h a r g e d by the t r i a l c o u r t a f t e r g i v i n g an 

a d d i t i o n a l charge t o the j u r y o u t s i d e the presence of the 

defendant and then r e c a l l i n g the j u r y , which e n t e r e d the same 

v e r d i c t of g u i l t . In d e t e r m i n i n g whether the j u r y had been 

d i s c h a r g e d , the c o u r t s t a t e d : 

"A d i s c h a r g e i n such case may be e f f e c t e d 
w i t h o u t w r i t t e n or v e r b a l o r d e r of the c o u r t . The 
d u t i e s of a j u r y o r d i n a r i l y are presumed t o be a t an 
end when i t s v e r d i c t has been rend e r e d , r e c e i v e d , 
and p u b l i s h e d . I f thereupon, w i t h or w i t h o u t f u r t h e r 
p o s i t i v e d i r e c t i o n of the c o u r t , i t i s a l l o w e d t o 
d i s p e r s e and mingle w i t h the b y s t a n d e r s , w i t h time 
and o p p o r t u n i t y f o r d i s c u s s i o n of the case, whether 
such d i s c u s s i o n be had or not, the d i s c h a r g e of the 
j u r y becomes f i n a l , and i t s f u n c t i o n s are a t an end. 
O r d i n a r i l y , the e f f e c t i v e d i s c h a r g e of a j u r y i s 
e v i d e n c e d by the announcement of t h a t f a c t by the 
c o u r t , and i t i s perhaps not t o be c o n s t r u e d so much 
an o r d e r as a mere announcement of the f a c t by the 
c o u r t when i t says t o the j u r y , 'You are 
d i s c h a r g e d . ' I t i s not so much what i s s a i d i n 
p a s s i n g as what i s a c t u a l l y done and a c t e d upon t h a t 
determines the q u e s t i o n of d i s c h a r g e . Without 
s p e c i f i c announcement, a j u r y may t a c i t l y be 
p e r m i t t e d t o r e t i r e and mingle w i t h the b y s t a n d e r s 
a f t e r r e n d e r i n g i t s v e r d i c t , and t h e r e b y become 
e f f e c t i v e l y and i r r e v o c a b l y d i s c h a r g e d . On the o t h e r 
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hand, i t may remain u n d i s c h a r g e d and r e t a i n i t s 
f u n c t i o n s , though d i s c h a r g e may have been spoken by 

c o u r t , i f , a f t e r such announcement, i t remains the 
an u n d i s p e r s e d u n i t , w i t h i n c o n t r o l of the c o u r t , 
w i t h no o p p o r t u n i t y t o mingle w i t h or d i s c u s s the 
case w i t h o t h e r s , and p a r t i c u l a r l y where, as here, 
the v e r y case upon which i t has been impaneled i s 
s t i l l under d i s c u s s i o n by the c o u r t , w i t h o u t the 
i n t e r v e n t i o n of any o t h e r b u s i n e s s . 

"The case of B r i s t e r e t a l . v. S t a t e , 26 A l a . 
[107,] 132 [ ( 1 8 5 5 ) ] , i s i n p o i n t . There the v e r d i c t 
was r e c e i v e d and rea d a l o u d i n the absence of the 
de f e n d a n t s , and the j u r y was thereupon t o l d by the 
c o u r t t h a t t h e y were d i s c h a r g e d , and s t a r t e d out of 
the courtroom, but b e f o r e they l e f t the bar i t was 
d i s c o v e r e d t h a t the p r i s o n e r s were not p r e s e n t . 
Whereupon the c o u r t i n f o r m e d the j u r y t h a t they were 
not d i s c h a r g e d , the papers were r e t u r n e d t o them, 
and the p r i s o n e r s brought i n t o c o u r t . The j u r y then, 
over o b j e c t i o n , r e t u r n e d a v e r d i c t of c o n v i c t i o n , 
and t h i s was s u s t a i n e d by the Supreme C o u r t . To the 
same e f f e c t i s the case of L e v e l l s v. S t a t e , 32 Ark. 
585 [ ( 1 8 7 7 ) ] , i n which i t was h e l d t h a t where the 
j u r y has not s e p a r a t e d , and as a body i s s t i l l i n 
the presence of the c o u r t , the o r d e r of d i s c h a r g e i s 
s t i l l i n the b r e a s t of the c o u r t , and may be 
r e c a l l e d . See a l s o Jackson v. S t a t e , 45 Ga. 198 
[ ( 1 8 7 2 ) ] ; Grant v. S t a t e , 14 So. 757, 33 F l a . 291, 
23 L.R.A. 723 [ ( 1 8 9 4 ) ] , and note a t page 732; 
Taggart v. Com., 46 S.W. 674, 104 Ky. 301, 20 Ky.Law 
Rep. 493 [ ( 1 8 9 8 ) ] ; Denham v. Com., 84 S.W. 538, 119 
Ky. 508, 27 Ky. Law Rep. 171 [ ( 1 9 0 5 ) ] . " 

Summers v. U n i t e d S t a t e s , 11 F.2d a t 586-87. See a l s o  

Cunningham v. S t a t e , 14 A l a . App. 1, 8-9, 69 So. 982, 985-86 

(1915) ( f i n d i n g no e r r o r " i n the c o u r t ' s a l l o w i n g the v e r d i c t 

t o be completed and v e r i f i e d by the j u r y as t h e i r v e r d i c t 
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a f t e r i t had been re a d by the c l e r k , when i t appears t h a t the 

j u r y , a l t h o u g h d i s c h a r g e d , was c a l l e d back by the c o u r t f o r 

the purpose of c o m p l e t i n g the v e r d i c t b e f o r e l e a v i n g the 

cou r t r o o m " ) . 

Here, the j u r y remained on the t h i r d f l o o r of the 

courthouse between the time the judge announced t h a t the 

members were d i s c h a r g e d u n t i l the time the foreman i n f o r m e d 

the c l e r k t h a t she had s i g n e d the wrong form. The j u r y members 

had not d i s p e r s e d or co n v e r s e d w i t h o u t s i d e r s . The j u r o r s had 

remained i n the h a l l w a y j u s t o u t s i d e the doorway of the 

courtroom, and the foreman i m m e d i a t e l y brought the mistake to 

the c l e r k ' s a t t e n t i o n . There was no evidence of any tampering 

w i t h the members of the j u r y . Once the members were p o l l e d , 

t h e y a l l c o n f i r m e d the v e r d i c t as i t had been i n t e n d e d . See 8 

Wigmore, Evi d e n c e § 2355 a t 717 (Chadbourn r e v . 1981) ("The 

a c t of a s s e n t t o a v e r d i c t i s c o n s t i t u t e d by the ex p r e s s 

answer t o the c l e r k a t the p o l l i n g i n open c o u r t or by the 

s i l e n c e which i m p l i e s an a s s e n t . The outward a c t i s f i n a l . " 
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(emphasis o m i t t e d ) ) . T h e r e f o r e , t h e r e was no v i o l a t i o n of 

T.D.M.'s d o u b l e - j e o p a r d y r i g h t s . 1 

I I . 

T.D.M. argues t h a t the t r i a l c o u r t e r r e d by denying h i s 

motion f o r a c o n t i n u a n c e because the S t a t e f a i l e d t o d i s c l o s e 

r e c o r d s from the Department of Human Resources and m e d i c a l 

r e p o r t s . The r e c o r d r e v e a l s t h a t on August 13, 2007, defense 

c o u n s e l made a motion i n chambers t o d i s m i s s the i n d i c t m e n t 

and a motion t o c o n t i n u e based on the S t a t e ' s f a i l u r e t o have 

produced the r e c o r d s u n t i l t h a t d a t e . He s u b m i t t e d t h a t he had 

p r e v i o u s l y f i l e d a motion t o c o n t i n u e i n o r d e r t o o b t a i n the 

Department of Human Resources r e c o r d s and t h a t t h e r e was 

e x c u l p a t o r y e v i d e n c e c o n t a i n e d i n the documents, so t h a t t h e r e 

was a v i o l a t i o n of Brady v. Maryland, 373 U.S. 83 (1963). 2 The 

1See a l s o Lamb v. S t a t e , [Ms. CR-08-1682, June 25, 2010] 
So. 3d ( A l a . Crim. App. 2010) . Lamb appealed from the 

d e n i a l of a Rule 32 p e t i t i o n ; t h i s C o u r t d e t e r m i n e d t h a t 
c i r c u i t c o u r t ' s a p p l i c a t i o n of the p r o c e d u r a l b a r s i n Rule 
32.2 t o deny the p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f was 
a p p r o p r i a t e because, based on the f a c t s of t h a t case, the 
t r i a l c o u r t ' s a c t i o n s r e g a r d i n g the j u r y v e r d i c t were 
p e r m i s s i b l e as c o r r e c t i n g a c l e r i c a l e r r o r p u r s u a n t t o Rule 
29, Ala.R.Crim.P. 

2The Department of Human Resources had p r e v i o u s l y f i l e d 
a motion f o r a p r o t e c t i v e o r d e r c o n c e r n i n g the v i c t i m ' s 
r e c o r d s , and the c o u r t o r d e r e d t h a t the r e c o r d s be produced 
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p r o s e c u t o r responded t h a t t h e r e was n o t h i n g e x c u l p a t o r y i n the 

documents and t h a t the v i c t i m had been d e a l i n g w i t h the 

o f f e n s e s f o r almost two y e a r s . The t r i a l c o u r t then q u e s t i o n e d 

the p r o s e c u t o r c o n c e r n i n g the a v a i l a b i l i t y of the w i t n e s s e s 

who had examined or i n t e r v i e w e d the v i c t i m and dete r m i n e d t h a t 

the S t a t e had subpoenaed a l l of them. The t r i a l c o u r t then 

ensured t h a t T.D.M. was a f f o r d e d the o p p o r t u n i t y t o examine 

and pursue the evi d e n c e as f o l l o w s : 

"THE COURT: What I w i l l do i s , a l l o w him advance 
n o t i c e t o a t l e a s t t a l k w i t h those w i t n e s s e s , 
p a r t i c u l a r l y Dr. K i d d [the f a m i l y d o c t o r ] and Dr. 
White [the p e d i a t r i c i a n ] , p r i o r t o them t e s t i f y i n g , 
s i n c e he j u s t got the r e c o r d s today. I've c a l l e d Dr. 
White's o f f i c e and she was w i t h a p a t i e n t . She's 
g o i n g t o c a l l the Court back t o work out her 
sche d u l e i n terms of when she i s p l a n n i n g t o appear. 
I have not spoken w i t h Dr. Ki d d ' s o f f i c e . I f y ' a l l 
want t o t a l k w i t h Dr. Ki d d ' s o f f i c e , we can take a 
break and do t h a t and see when he's p l a n n i n g t o be 
here. I don't know what time y o u - a l l are p l a n n i n g t o 
c a l l him. 

" [ P r o s e c u t o r ] : Can we put a l l the d o c t o r s on 
c a l l ? And, i f p o s s i b l e , we can p r o b a b l y have them 
here today because they were aware t o be on c a l l f o r 
today. 

f o r an i n camera r e v i e w . When the Department of Human 
Resources d i d not respond, T.D.M. f i l e d a nother motion t o 
c o n t i n u e and the c o u r t o r d e r e d on August 3, 2007 t h a t the 
r e c o r d s be forwarded t o T.D.M. 
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"THE COURT: I j u s t want t o a t l e a s t g i v e him a 
chance t o be a b l e t o t a l k t o them and go through the 
r e c o r d w i t h the i n f o r m a t i o n he has. Can we do t h a t ? " 

(R. 8.) 

The t r i a l c o u r t d e n i e d T.D.M.'s motions, and v o i r d i r e 

commenced. (R. 12.) A f t e r the s e l e c t i o n of the j u r y , the t r i a l 

c o u r t r e c e s s e d the p r o c e e d i n g s u n t i l the morning of August 15, 

2007. A t t h a t t i m e , defense c o u n s e l a f f i r m e d t h a t he had 

p r e v i o u s l y had most of the ev i d e n c e of the i n t e r v i e w s w i t h the 

v i c t i m , and had s i n c e r e c e i v e d the Department of Human 

Resources r e c o r d s . The t r i a l c o u r t asked the p a r t i e s i f the 

pr o c e e d i n g s were s t i l l g o i n g t o be paused i n o r d e r f o r defense 

c o u n s e l t o t a l k t o the e x p e r t w i t n e s s e s b e f o r e t h e i r 

t e s t i m o n y . Defense c o u n s e l responded t h a t he wanted "about 

f i v e minutes, a t the most, w i t h each one." (R. 111.) The 

p r o s e c u t o r c o n f i r m e d the time a t which the w i t n e s s e s would be 

a v a i l a b l e , and defense c o u n s e l s t a t e d t h a t he c o u l d t a l k t o 

them b e f o r e the j u r y r e t u r n e d . (R. 112.) The t r i a l c o u r t then 

had the p r o s e c u t o r c o n f i r m t h a t the t h r e e w i t n e s s e s named by 

T.D.M. would be p r e s e n t and a v a i l a b l e . Defense c o u n s e l then 

s t a t e d , " [ T ] h a t was the o n l y problem we had b e f o r e , Judge, 

making sure t h o s e . . . w i t n e s s e s were he r e . " (R. 112.) 
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The r e c o r d r e v e a l s t h a t T.D.M. a c q u i e s c e d i n the t r i a l 

c o u r t ' s a c t i o n s t o a l l o w him t o i n t e r v i e w the w i t n e s s e s and 

examine the documents. See Brown v. S t a t e , 11 So. 3d 866, 882 

(A l a . Crim. App. 2007), a f f i r m e d , Ex p a r t e Brown, 11 So. 3d 

933 ( A l a . 2008), c e r t . d e n i e d , Brown v. Alabama, U.S. , 

129 S.Ct. 2864 (2009) ("The r e c o r d shows t h a t t h i s m a t t e r was 

r e s o l v e d t o defense c o u n s e l ' s s a t i s f a c t i o n . Thus, i f any e r r o r 

o c c u r r e d i t was i n v i t e d by defense c o u n s e l ' s c o n d u c t . " ) . See  

a l s o Snyder v. S t a t e , 893 So. 2d 488, 518 ( A l a . Crim. App. 

2003) ("Both p a r t i e s agreed w i t h the t r i a l c o u r t ' s h a n d l i n g of 

the s i t u a t i o n . T h e r e f o r e , i f e r r o r d i d o c c u r i t was i n v i t e d by 

Snyder's own c o n d u c t . " ) . 

Here, t h e r e i s no ev i d e n c e of s u p p r e s s i o n by the S t a t e , 

nor i s t h e r e any i n d i c a t i o n of p r e j u d i c e s u f f e r e d by T.D.M. on 

t h i s ground. T.D.M. a c q u i e s c e d i n the t r i a l c o u r t ' s a c t i o n s t o 

a l l o w him access t o the ev i d e n c e c o n c e r n i n g the e x p e r t 

e x a m i n a t i o n s and i n t e r v i e w s of the v i c t i m . T h e r e f o r e , the 

t r i a l c o u r t d i d not abuse h i s d i s c r e t i o n i n denying T.D.M.'s 

motions. 

I I I . 
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T.D.M. argues t h a t the t r i a l c o u r t committed r e v e r s i b l e 

e r r o r by a l l o w i n g improper o p i n i o n t e s t i m o n y , which, he says, 

b o l s t e r e d the v i c t i m ' s c r e d i b i l i t y and d e n i e d him a f a i r 

t r i a l . T.D.M. s p e c i f i c a l l y r e f e r s t o s i x i n s t a n c e s of 

t e s t i m o n y t h a t he a l l e g e s p r o v i d e d the w i t n e s s e s ' o p i n i o n s 

t h a t the v i c t i m was t e l l i n g the t r u t h . The p a r t i c u l a r 

t e s t i m o n y i n c l u d e s statements of the v i c t i m ' s mother t h a t she 

b e l i e v e d i n her h e a r t t h a t the v i c t i m was t e l l i n g the t r u t h , 

and her t e s t i m o n y t h a t the v i c t i m was l o v i n g and o b e d i e n t ; the 

te s t i m o n y of the i n v e s t i g a t o r from Department of Human 

Resources t h a t the Department's i n v e s t i g a t i o n had found t h a t 

the s e x u a l abuse a l l e g e d by the v i c t i m had o c c u r r e d ; the 

f a m i l y p h y s i c i a n ' s t e s t i m o n y t h a t the v i c t i m was a " r e l i a b l e 

h i s t o r i a n ; " a S t a t e ' s w i t n e s s ' s t e s t i m o n y t h a t she " b e l i e v e d 

h e r ; " and the p e d i a t r i c i a n ' s t e s t i m o n y c o n c e r n i n g the v e r a c i t y 

of c h i l d v i c t i m s i n g e n e r a l i n r e p o r t i n g a l l e g a t i o n s of s e x u a l 

abuse. 

The r e c o r d i n d i c a t e s t h a t T.D.M. r a i s e d s p e c i f i c 

o b j e c t i o n s o t h e r than b o l s t e r i n g the v i c t i m ' s c r e d i b i l i t y as 

t o a number of these statements or g e n e r a l l y o b j e c t e d w i t h o u t 

s p e c i f y i n g grounds. He o b j e c t e d t o the t e s t i m o n y by the 
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v i c t i m ' s mother t h a t the c h i l d was l o v i n g as improper 

c h a r a c t e r e v i d e n c e . (R. 324.) He o b j e c t e d t o the mother's 

statement t h a t she b e l i e v e d i n her h e a r t t h a t the v i c t i m was 

b e i n g t r u t h f u l w i t h o u t s p e c i f y i n g any ground o t h e r than 

r e p e a t i n g the w i t n e s s ' s language. (R. 322.) He o b j e c t e d t o the 

p e d i a t r i c i a n ' s statement c o n c e r n i n g the v e r a c i t y of c h i l d 

v i c t i m s i n g e n e r a l by c h a l l e n g i n g the w i t n e s s ' s e x p e r t i s e as 

t o the t r u t h f u l n e s s of c h i l d v i c t i m s . (R. 311-13.) He o b j e c t e d 

t o the Department of Human Resources worker's t e s t i m o n y as 

improper o p i n i o n t e s t i m o n y , a p p a r e n t l y c o n c e r n i n g the u l t i m a t e 

i s s u e , r a t h e r than as improper b o l s t e r i n g . (R. 283-84.) 

"'"To p r e s e r v e an i s s u e f o r a p p e l l a t e r e v i e w , the 
i s s u e must be t i m e l y r a i s e d and s p e c i f i c a l l y 
p r e s e n t e d t o the t r i a l c o u r t and an adverse r u l i n g 
o b t a i n e d . " M i t c h e l l v. S t a t e , 913 So. 2d 501, 505 
( A l a . Crim. App. 2005). The purpose of r e q u i r i n g an 
i s s u e t o be p r e s e r v e d f o r r e v i e w i s t o a l l o w the 
t r i a l c o u r t the f i r s t o p p o r t u n i t y t o c o r r e c t any 
e r r o r . See, e.g., Ex p a r t e C o u l l i e t t e , 857 So. 2d 
793 ( A l a . 2003).'" 

Ex p a r t e Malone, 12 So. 3d 60, 66 ( A l a . 2008). T.D.M. d i d not 

p r o p e r l y o b j e c t so as t o p r e s e r v e these comments f o r r e v i e w . 

As t o the t e s t i m o n y of the S t a t e ' s w i t n e s s t h a t she 

b e l i e v e d the v i c t i m , defense c o u n s e l moved f o r a m i s t r i a l 
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f o l l o w i n g the comment, and the t r i a l c o u r t i n s t r u c t e d the j u r y 

as f o l l o w s : 

are t o 
as t o 

"THE COURT: L a d i e s and gentlemen, you i 
d i s r e g a r d the l a s t statement from the w i t n e s s 
whether or not she b e l i e v e d what the young l a d y 
s a i d . 

"That's not r e l e v a n t . 

"No, ma'am, you are not t o say t h a t . 

"THE WITNESS: I'm s o r r y . 

"THE COURT: I t ' s s t r i c k e n from the r e c o r d . " 

(R. 191-92.) T.D.M. made no f u r t h e r o b j e c t i o n or motion. 

The t r i a l c o u r t ' s i n s t r u c t i o n s t o the j u r y t o d i s r e g a r d 

the comment were s u f f i c i e n t t o cure any e r r o r . 

"A motion f o r a m i s t r i a l i m p l i e s a m i s c a r r i a g e 
of j u s t i c e and s h o u l d o n l y be g r a n t e d where i t i s 
apparent t h a t j u s t i c e cannot be a f f o r d e d . Young v.  
S t a t e , 416 So. 2d 1109 (Ala.Cr.App. 1982). A t r i a l 
judge i s a l l o w e d b r o a d d i s c r e t i o n i n d e t e r m i n i n g 
whether a m i s t r i a l s h o u l d be d e c l a r e d , because he i s 
i n the b e s t p o s i t i o n t o observe the s c e n a r i o , t o 
determine i t s e f f e c t upon the j u r y , and t o determine 
whether the m i s t r i a l s h o u l d be g r a n t e d . Woods v.  
S t a t e , 367 So. 2d 982 ( A l a . 1978); Duncan v. C i t y of  
Birmingham, 384 So. 2d 1232 (Ala.Cr.App. 1980); 
Wadsworth v. S t a t e , 439 So. 2d 790 (Ala.Cr.App. 
1983), c e r t . d e n i e d , Wadsworth v. Alabama, [466] 
U.S. [930], 104 S.Ct. 1716, 80 L.Ed.2d 188 (1984). 

"The g r a n t i n g of a m i s t r i a l i s an extreme 
measure, and a m i s t r i a l s h o u l d be d e n i e d where the 
p r e j u d i c i a l q u a l i t i e s of the comment can be 
e r a d i c a t e d by the a c t i o n of the t r i a l c o u r t . Young, 
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su p r a ; D i c k e y v. S t a t e , 390 So. 2d 1177 
(A l a . C r . A p p . ) , c e r t . d e n i e d , 390 So. 2d 1178 ( A l a . 
1980)." 

Dixon v. S t a t e , 476 So. 2d 1236, 1240 (1985). 

"'There i s a prima f a c i e p r e s umption a g a i n s t e r r o r when 

the t r i a l c o u r t i m m e d i a t e l y charges the j u r y t o d i s r e g a r d 

improper remarks or answers.' G a r r e t t v. S t a t e , 580 So. 2d 58, 

59 ( A l a . Crim. App. 1991)." Walker v. S t a t e , 932 So. 2d 140, 

153 ( A l a . Crim. App. 2004), a f f i r m e d , Ex p a r t e Walker, 972 So. 

2d 737 ( A l a . 2007). "Where the t r i a l c o u r t i m m e d i a t e l y 

i n s t r u c t s the j u r y not t o c o n s i d e r a f a c t , t h a t i n s t r u c t i o n , 

i n e f f e c t , removes or e x c l u d e s t h a t m a t t e r from the j u r y ' s 

c o n s i d e r a t i o n , and the p r e j u d i c i a l e f f e c t of the statement i s 

deemed t o be c u r e d by such i n s t r u c t i o n . " S o r i a n o v. S t a t e , 527 

So. 2d 1367, 1371 ( A l a . Crim. App. 1988). Here, the t r i a l 

c o u r t removed any i m p r o p r i e t y i n the w i t n e s s ' s remark from the 

j u r y ' s c o n s i d e r a t i o n . 

As t o the t e s t i m o n y of the f a m i l y d o c t o r , a l t h o u g h 

T.D.M's o b j e c t i o n c h i e f l y a d d r e s s e d the p h y s i c i a n ' s e x p e r t i s e 

t o adjudge the v i c t i m ' s r e l i a b i l i t y , defense c o u n s e l d i d s t a t e 

d u r i n g h i s o b j e c t i o n t h a t the w i t n e s s was " i m p r o p e r l y 

b o l s t e r i n g the t e s t i m o n y of the w i t n e s s . " (R. 198.) However, 
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the p h y s i c i a n ' s t e s t i m o n y was t h a t he found the c h i l d t o be "a 

r e l i a b l e h i s t o r i a n . She was i n t e r a c t i v e , she was t e a r f u l , and 

she was a p p r o p r i a t e . " (R. 197.) T h i s t e s t i m o n y was not 

i n t r o d u c e d t o b o l s t e r the v i c t i m ' s c r e d i b i l i t y , but r a t h e r as 

an e x p l a n a t i o n of the r e s u l t s of h i s e x a m i n a t i o n . The 

documents c o n c e r n i n g t h i s e x a m i n a t i o n were a l s o i n t r o d u c e d as 

Defendant's E x h i b i t One w i t h o u t o b j e c t i o n . (R. 7, 217.) See  

E.W. v. J e f f e r s o n County Dep't of Human Res., 872 So. 2d 167, 

170-71 ( A l a . C i v . App. 2003) (admission of DHR E x h i b i t 4 was 

harmless as i t was c u m u l a t i v e of o t h e r e v i d e n c e ) . There was no 

e r r o r as a r e s u l t of t h i s t e s t i m o n y by the p h y s i c i a n . Cf. Ex  

p a r t e H i l l , 553 So. 2d 1138 ( A l a . 1989) ( f i n d i n g no m e r i t t o 

H i l l ' s argument t h a t the s o c i a l worker's t e s t i m o n y vouched f o r 

the c r e d i b i l i t y of the a d o l e s c e n t p r o s e c u t r i x by d i s c u s s i n g 

her r e c a n t a t i o n ) . 

Thus, T.D.M.'s c l a i m s c o n c e r n i n g improper b o l s t e r i n g of 

the v i c t i m ' s c r e d i b i l i t y t hrough w i t n e s s e s ' t e s t i m o n y are 

p r e c l u d e d or w i t h o u t m e r i t . 

Based on the f o r e g o i n g a u t h o r i t y , the judgment i s due t o 

be a f f i r m e d . 

AFFIRMED. 

Wise, P.J., and Welch and K e l l u m , J J . , concur. Windom, 

J . , concurs i n the r e s u l t . 
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