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I n 1998, B r y a n t was c o n v i c t e d o f t h e m u r d e r o f D o n a l d 

H o l l i s made c a p i t a l b e c a u s e i t was c o m m i t t e d d u r i n g t h e c o u r s e 

o f a k i d n a p p i n g , see § 1 3 A - 5 - 4 0 ( a ) ( 1 ) , A l a . Code 1975, and was 

s e n t e n c e d t o d e a t h . T h i s C o u r t a f f i r m e d B r y a n t ' s c o n v i c t i o n 

and s e n t e n c e on d i r e c t a p p e a l . B r y a n t v. S t a t e , 951 So. 2d 

702 ( A l a . C r i m . App. 1 9 9 9 ) . The A l a b a m a Supreme C o u r t 

a f f i r m e d B r y a n t ' s c o n v i c t i o n , b u t r e v e r s e d h i s d e a t h s e n t e n c e , 

and remanded t h e c a s e t o t h i s C o u r t t o remand t h e c a s e t o t h e 

t r i a l c o u r t f o r a new p e n a l t y - p h a s e t r i a l . Ex p a r t e B r y a n t , 

951 So. 2d 724 ( A l a . 2 0 0 2 ) . I n a c c o r d a n c e w i t h t h e Supreme 

C o u r t ' s i n s t r u c t i o n s , t h i s C o u r t remanded t h e c a s e f o r a new 

p e n a l t y - p h a s e t r i a l . B r y a n t v. S t a t e , 951 So. 2d 732 ( A l a . 

C r i m . App. 2 0 0 3 ) . A f t e r a new p e n a l t y - p h a s e t r i a l , B r y a n t was 

a g a i n s e n t e n c e d t o d e a t h , and t h i s C o u r t a f f i r m e d h i s 

s e n t e n c e . I d . ( o p i n i o n on r e t u r n t o r e m a n d ) . The A l a b a m a 

Supreme C o u r t d e n i e d c e r t i o r a r i r e v i e w , and t h i s C o u r t i s s u e d 

a c e r t i f i c a t e o f j u d g m e n t on September 29, 2006. The U n i t e d 

S t a t e s Supreme C o u r t s u b s e q u e n t l y d e n i e d c e r t i o r a r i r e v i e w on 

A p r i l 2, 2007. B r y a n t v. A l a b a m a , 549 U.S. 1324 ( 2 0 0 7 ) . 

B r y a n t t i m e l y f i l e d h i s R u l e 32 p e t i t i o n on September 26, 

2007, r a i s i n g numerous c l a i m s , i n c l u d i n g s e v e r a l c l a i m s o f 
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i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . The S t a t e f i l e d an a nswer 

and a m o t i o n t o d i s m i s s B r y a n t ' s p e t i t i o n on J a n u a r y 10, 2008. 

On F e b r u a r y 21, 2008, B r y a n t f i l e d a " M o t i o n f o r D i s c o v e r y o f 

I n s t i t u t i o n a l F i l e s , R e c o r d s , and I n f o r m a t i o n N e c e s s a r y t o a 

F a i r R u l e 32 E v i d e n t i a r y H e a r i n g , " w h e r e i n he r e q u e s t e d 

numerous i t e m s . (C. 389.) The c i r c u i t c o u r t d e n i e d t h e 

r e q u e s t on F e b r u a r y 26, 2008, w i t h a n o t a t i o n on t h e c a s e -

a c t i o n summary s t a t i n g " M o t i o n d e n i e d . T h i s i s p o s t j u d g m e n t 

n o t p r e t r i a l . " (C. 426.) B r y a n t f i l e d an amended p e t i t i o n on 

M a r c h 21, 2008, i n w h i c h he r e a s s e r t e d t h e c l a i m s r a i s e d i n 

h i s o r i g i n a l p e t i t i o n , e x p a n d i n g on some o f them w i t h 

a d d i t i o n a l f a c t u a l p l e a d i n g s , a n d r a i s e d a d d i t i o n a l c l a i m s as 

w e l l . The S t a t e f i l e d an a nswer an d a m o t i o n t o d i s m i s s t h e 

amended p e t i t i o n on May 21, 2008. B r y a n t f i l e d a r e s p o n s e t o 

t h e S t a t e ' s a nswer and m o t i o n t o d i s m i s s on A u g u s t 21, 2008, 

and on O c t o b e r 3, 2008, he f i l e d a m o t i o n f o r r e c o n s i d e r a t i o n 

o f h i s d i s c o v e r y r e q u e s t , w h i c h m o t i o n was d e n i e d by t h e 

c i r c u i t c o u r t on O c t o b e r 13, 2008, w i t h a n o t a t i o n on t h e 

c a s e - a c t i o n summary s i m p l y s t a t i n g " M o t i o n t o R e c o n s i d e r 

D i s c o v e r y O r d e r d e n i e d . " (C. 756.) On O c t o b e r 27, 2008, t h e 

c i r c u i t c o u r t i s s u e d an o r d e r s u m m a r i l y d i s m i s s i n g a l l t h e 
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c l a i m s i n B r y a n t ' s amended p e t i t i o n 1 on t h e g r o u n d s t h a t t h e 

c l a i m s were i n s u f f i c i e n t l y p l e a d e d , were m e r i t l e s s on t h e i r 

f a c e , o r were p r o c e d u r a l l y b a r r e d . B r y a n t f i l e d a m o t i o n t o 

r e c o n s i d e r on November 21, 2008, w h i c h t h e c i r c u i t c o u r t 

d e n i e d on December 3, 2008. B r y a n t f i l e d a n o t i c e o f a p p e a l 

on December 4, 2008. 

I n o u r o r i g i n a l o p i n i o n a f f i r m i n g B r y a n t ' s c o n v i c t i o n and 

t h e d e a t h s e n t e n c e i n i t i a l l y i m p o s e d , t h i s C o u r t s e t o u t t h e 

f a c t s o f t h e c r i m e as f o l l o w s : 

"The S t a t e ' s e v i d e n c e t e n d e d t o show t h e 
f o l l o w i n g . On J a n u a r y 27, 1997, D o n a l d H o l l i s and 
h i s c o u s i n B e r t B r a n t l e y d r o v e f r o m N e w v i l l e t o an 
A u t o Zone a u t o m o b i l e p a r t s s t o r e i n D o t h a n , where 
B r a n t l e y p u r c h a s e d t r a n s m i s s i o n f l u i d s e a l e r t o 
r e p a i r h i s c a r . B r a n t l e y t e s t i f i e d t h a t he and 
H o l l i s l e f t N e w v i l l e i n H o l l i s ' s c a r a t 
a p p r o x i m a t e l y 7:00 p.m. A f t e r l e a v i n g A u t o Zone, a t 
a b o u t 8:00 p.m., H o l l i s and B r a n t l e y were d r i v i n g 
down Wheat S t r e e t i n D othan when t h e y h e a r d someone 
w h i s t l e a t them. B r a n t l e y t e s t i f i e d t h a t H o l l i s 
t u r n e d h i s c a r a r o u n d and t h e n s t o p p e d , and t h a t 
B r y a n t and a n o t h e r man, R i c k y V i c k e r s , a p p r o a c h e d 
t h e c a r . Soon a f t e r , V i c k e r s l e f t , a nd H o l l i s , 
B r a n t l e y , and B r y a n t h a d a c o n v e r s a t i o n . A c c o r d i n g 
t o B r a n t l e y , B r y a n t a s k e d h i m and H o l l i s i f t h e y h a d 
b e e n d r i n k i n g , and H o l l i s s a i d t h a t t h e y h a d n o t , 
b u t t h a t he w o u l d go buy some b e e r . B r y a n t t o l d 
H o l l i s t o g e t t h e b e e r and t o come b a c k and p i c k h i m 

1 B e c a u s e B r y a n t ' s amended p e t i t i o n i n c l u d e d a l l t h e c l a i m s 
f r o m h i s o r i g i n a l p e t i t i o n , t h e c i r c u i t c o u r t ' s o r d e r 
a d d r e s s e d t h e c l a i m s as f o u n d i n t h e amended p e t i t i o n . 

4 



CR-08-0405 

up i n 30 m i n u t e s . A f t e r b u y i n g t h e b e e r , H o l l i s 
r e t u r n e d and p i c k e d up B r y a n t , and t h e t h r e e men 
d r o v e a r o u n d w h i l e B r a n t l e y and B r y a n t d r a n k b e e r . 

" B r a n t l e y t e s t i f i e d t h a t t h e y d r o v e t o h i s h o u s e 
i n N e w v i l l e , where t h e t h r e e o f them went i n s i d e , 
d r a n k b e e r , and t a l k e d . B r a n t l e y s a i d t h a t B r y a n t 
m e n t i o n e d d o i n g some d r u g s , b u t t h a t H o l l i s a nd 
B r a n t l e y t o l d B r y a n t t h a t t h e y d i d n o t do d r u g s . 
The t h r e e men t h e n l e f t B r a n t l e y ' s house and d r o v e 
b a c k t o D o t h a n . A f t e r d r i v i n g a r o u n d D othan f o r a 
w h i l e , H o l l i s d r o v e B r y a n t b a c k t o t h e house where 
t h e y h a d p i c k e d h i m up. B r a n t l e y t e s t i f i e d t h a t 
when t h e y r e a c h e d t h e h o u s e , B r y a n t d i d n o t g e t o u t 
o f t h e c a r and t h a t B r y a n t s a i d he h a d s o m e t h i n g he 
w a n t e d t o t a l k t o H o l l i s a b o u t . H o l l i s a s k e d B r y a n t 
what i t was, b u t B r y a n t d i d n o t s a y a n y t h i n g . 
B r a n t l e y f u r t h e r t e s t i f i e d t h a t he s a i d he w o u l d 
t u r n h i s h e a d a n d l o o k o u t t h e window w h i l e B r y a n t 
t a l k e d t o H o l l i s . B r a n t l e y s a i d t h a t he t h e n h e a r d 
a g a s p , a n d when he t u r n e d b a c k a r o u n d , B r y a n t , who 
was i n t h e b a c k s e a t , was h o l d i n g a gun t o H o l l i s ' s 
h e a d . A c c o r d i n g t o B r a n t l e y , B r y a n t s a i d , ' T h i s i s 
what i t ' s a l l a b o u t . ' (R. 458.) B r y a n t t o l d 
B r a n t l e y t o g e t o u t o f t h e c a r . B r a n t l e y i n i t i a l l y 
r e f u s e d , b u t when B r y a n t became a n g r y and s a i d t o 
him, ' N i g g e r , g e t o u t o f t h e c a r , ' B r a n t l e y g o t o u t 
o f t h e c a r and s t o o d b e s i d e t h e p a s s e n g e r ' s d o o r f o r 
s e v e r a l m i n u t e s . (R. 459.) H o l l i s t h e n r o l l e d down 
h i s window and t o l d B r a n t l e y t h a t he w o u l d be b a c k 
i n a few m i n u t e s . H o l l i s a nd B r y a n t d r o v e o f f . 

" B r a n t l e y t e s t i f i e d t h a t he w a i t e d a r o u n d 10 
m i n u t e s f o r H o l l i s t o r e t u r n , b u t t h a t he g o t s c a r e d 
and w a l k e d t o a s e r v i c e s t a t i o n down t h e r o a d . 
B r a n t l e y u s e d t h e t e l e p h o n e a t t h e s e r v i c e s t a t i o n 
t o c a l l h i s s i s t e r t o come a n d p i c k h i m up. 
B r a n t l e y a l s o t r i e d t o r e a c h H o l l i s b y c a l l i n g h i m 
on H o l l i s ' s c e l l u l a r t e l e p h o n e . B r a n t l e y t e s t i f i e d 
t h a t B r y a n t a n s w e r e d t h e t e l e p h o n e and t o l d B r a n t l e y 
t h a t H o l l i s was w i t h B r y a n t ' s b r o t h e r . B r y a n t 
w a n t e d t o know where B r a n t l e y was so t h a t he c o u l d 
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come and g e t h i m . B r a n t l e y c a l l e d H o l l i s ' s c e l l u l a r 
t e l e p h o n e s e v e r a l more t i m e s ; e a c h t i m e he g o t 
B r y a n t . B r a n t l e y t o l d B r y a n t t h a t he was g o i n g t o 
t e l e p h o n e t h e p o l i c e , a nd B r y a n t s a i d t h a t he d i d 
n o t want any t r o u b l e . B r a n t l e y ' s s i s t e r t h e n 
a r r i v e d t o p i c k B r a n t l e y u p , and t h e y t e l e p h o n e d t h e 
p o l i c e . 

" R i c k y V i c k e r s t e s t i f i e d t h a t on t h e e v e n i n g o f 
J a n u a r y 27, 1997, he saw B r y a n t l e a v e w i t h H o l l i s i n 
H o l l i s ' s c a r . V i c k e r s t e s t i f i e d t h a t l a t e r t h a t 
same n i g h t B r y a n t r e t u r n e d t o h i s h o u s e i n H o l l i s ' s 
c a r , b u t t h a t B r y a n t was a l o n e . V i c k e r s l a t e r went 
r i d i n g w i t h B r y a n t i n t h e c a r , and B r y a n t t o l d 
V i c k e r s t h a t H o l l i s was w i t h a f r i e n d o f B r y a n t ' s . 
B r y a n t and V i c k e r s went t o ' M i c k e y ' s , ' a n i g h t c l u b . 
When B r y a n t and V i c k e r s l e f t t h e c l u b , t h e p o l i c e 
were s t a n d i n g a r o u n d H o l l i s ' s c a r . V i c k e r s w a l k e d 
o f f , a nd B r y a n t p i c k e d h i m up s e v e r a l b l o c k s away 
f r o m t h e c l u b i n H o l l i s ' s c a r . V i c k e r s t e s t i f i e d 
t h a t B r y a n t h a d s a i d he w a n t e d h i m t o h e l p h i m do 
s o m e t h i n g . V i c k e r s s t a t e d t h a t B r y a n t t o l d h i m t h a t 
B r y a n t h a d done s o m e t h i n g , and t h a t he 'had t o k i l l 
t h e v i c t i m . ' ( R . 5 2 4 . ) V i c k e r s t e s t i f i e d t h a t 
B r y a n t h a d a gun a n d t o l d h i m t h a t i f he d i d n o t 
h e l p h i m , he was ' g o i n g t o do V i c k e r s . ' (R. 526.) 
The two men t h e n went b a c k t o V i c k e r s ' s h o u s e , where 
t h e y e a c h g o t a p a i r o f g l o v e s . B r y a n t t h e n d r o v e 
t o where H o l l i s ' s b o d y was l o c a t e d . V i c k e r s 
t e s t i f i e d t h a t a f t e r B r y a n t p u t some c l o t h e s a nd 
t o w e l s i n t h e t r u n k o f H o l l i s ' s c a r , t h e y p u t 
H o l l i s ' s b o d y i n t h e t r u n k . 

" V i c k e r s t e s t i f i e d t h a t he and B r y a n t d r o v e t o 
Greenwood, F l o r i d a , t o t h e home o f Raymond M a t h i s . 
M a t h i s r o d e a r o u n d w i t h B r y a n t and V i c k e r s i n 
H o l l i s ' s c a r , and B r y a n t and M a t h i s d i s c u s s e d 
s e l l i n g H o l l i s ' s c e l l u l a r t e l e p h o n e . A c c o r d i n g t o 
V i c k e r s , M a t h i s s a i d t h a t he knew someone who w o u l d 
g i v e them c r a c k i n e x c h a n g e f o r t h e c e l l u l a r 
t e l e p h o n e . A f t e r B r y a n t t r a d e d H o l l i s ' s c e l l u l a r 
t e l e p h o n e f o r c r a c k , t h e men r e t u r n e d t o M a t h i s ' s 
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h o u s e , and B r y a n t t o l d M a t h i s t h a t t h e r e was a b o d y 
i n t h e t r u n k . B r y a n t w a n t e d t o know where he c o u l d 
dump t h e b o d y . B r y a n t , V i c k e r s , and M a t h i s l e f t 
M a t h i s ' s h o u s e , d r o v e down a d i r t r o a d , and dumped 
H o l l i s ' s b o d y . B r y a n t and V i c k e r s t h e n d r o v e t o 
T a l l a h a s s e e , F l o r i d a , w here t h e y t r i e d 
u n s u c c e s s f u l l y t o s e l l H o l l i s ' s c a r . B r y a n t a n d 
V i c k e r s r e t u r n e d t o D o t h a n , and a b a n d o n e d H o l l i s ' s 
c a r , a f t e r c l e a n i n g t h e i n s i d e and w i p i n g away any 
f i n g e r p r i n t s . V i c k e r s t e s t i f i e d t h a t t h e y t h e n 
l o o k e d f o r t h e ' o t h e r guy' ( B r a n t l e y ) b e c a u s e B r y a n t 
b e l i e v e d t h a t B r a n t l e y c o u l d i d e n t i f y h i m . 
A c c o r d i n g t o V i c k e r s , B r y a n t p l a n n e d t o k i l l 
B r a n t l e y . Raymond M a t h i s t e s t i f i e d t o e s s e n t i a l l y 
t h e same f a c t s as d i d V i c k e r s . 

" L o r i Ann A n d r e w s , B r y a n t ' s g i r l f r i e n d , 
t e s t i f i e d t h a t on J a n u a r y 29, 1997, B r y a n t and 
V i c k e r s a r r i v e d a t h e r a p a r t m e n t i n a b l a c k c a r t h a t 
she h a d n e v e r s e e n b e f o r e . B r y a n t a s k e d h e r i f she 
w o u l d p i c k h i m up a t h i s m o t h e r ' s h o u s e i n a few 
m i n u t e s . B r y a n t and V i c k e r s l e f t , and Andrews 
p i c k e d B r y a n t up as he h a d r e q u e s t e d , and t h e y went 
b a c k t o h e r a p a r t m e n t . Andrews f u r t h e r t e s t i f i e d 
t h a t t h e p o l i c e came t o h e r a p a r t m e n t t o a r r e s t 
B r y a n t t h a t e v e n i n g , and t h a t when t h e y k n o c k e d on 
t h e d o o r , B r y a n t t r i e d t o g i v e h e r a s e t o f k e y s . 
The k e y s were l a t e r i d e n t i f i e d a t t r i a l as b e l o n g i n g 
t o H o l l i s . 

" T e s t i m o n y a t t r i a l f u r t h e r r e v e a l e d t h a t a 
b l o o d s t a i n on B r y a n t ' s b l u e j e a n s was c o n s i s t e n t 
w i t h a m i x t u r e o f B r y a n t ' s b l o o d a n d H o l l i s ' s b l o o d . 
B l o o d s t a i n s f o u n d i n s i d e t h e t r u n k o f H o l l i s ' s c a r 
and on t h e bumper and t a i l l i g h t o f t h e c a r were 
c o n s i s t e n t w i t h H o l l i s ' s b l o o d . 

" I n h i s s t a t e m e n t t o p o l i c e , B r y a n t i n i t i a l l y 
d e n i e d any i n v o l v e m e n t i n H o l l i s ' s m u r d e r . However, 
he e v e n t u a l l y a d m i t t e d t o b e i n g w i t h H o l l i s i n 
H o l l i s ' s c a r , b u t he c l a i m e d t h a t H o l l i s l e f t w i t h 
a 'guy named T e r r y J o h n s o n ' and t h a t he l e t B r y a n t 
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u s e h i s c a r . B r y a n t s a i d t h a t he saw J o h n s o n l a t e r 
t h a t n i g h t a n d t h a t J o h n s o n h a d a s k e d h i m t o move 
H o l l i s ' s b o dy. B r y a n t s t a t e d t h a t he a g r e e d t o do 
i t f o r a s u b s t a n t i a l amount o f c o c a i n e , and he g o t 
V i c k e r s t o h e l p h i m dump t h e b o d y i n F l o r i d a . 
B r y a n t d e n i e d s h o o t i n g H o l l i s , b u t s a i d t h a t he was 
w i t h J o h n s o n when J o h n s o n s h o t H o l l i s . When g i v i n g 
h i s s t a t e m e n t , B r y a n t was a s k e d why i t t o o k so many 
s h o t s ( t h r e e s h o t s t o t h e head) t o k i l l t h e v i c t i m . 
A c c o r d i n g t o t e s t i m o n y f r o m t h e p o l i c e o f f i c e r 
t a k i n g t h e s t a t e m e n t , B r y a n t s a i d 'Man, I d o n ' t 
know, I t h i n k I n e e d h e l p . Sometimes I am j u s t n o t 
J e r r y . ' (R. 788.) A c c o r d i n g t o t h e o f f i c e r , B r y a n t 
t h e n p u t h i s h e a d down, c o v e r e d h i s e a r s , a n d 
r e f u s e d t o t a l k a n y m o r e . " 

951 So. 2d a t 706-08. 

S t a n d a r d o f R e v i e w 

"[W]hen t h e f a c t s a r e u n d i s p u t e d and an a p p e l l a t e c o u r t 

i s p r e s e n t e d w i t h p u r e q u e s t i o n s o f l a w , t h a t c o u r t ' s r e v i e w 

i n a R u l e 32 p r o c e e d i n g i s de novo." Ex p a r t e W h i t e , 792 So. 

2d 1097, 1098 ( A l a . 2 0 0 1 ) . "However, where t h e r e a r e d i s p u t e d 

f a c t s i n a p o s t c o n v i c t i o n p r o c e e d i n g and t h e c i r c u i t c o u r t 

r e s o l v e s t h o s e d i s p u t e d f a c t s , ' [ t ] h e s t a n d a r d o f r e v i e w on 

a p p e a l ... i s w h e t h e r t h e t r i a l j u d g e a b u s e d h i s d i s c r e t i o n 

when he d e n i e d t h e p e t i t i o n . ' " Boyd v. S t a t e , 913 So. 2d 

1113, 1122 ( A l a . C r i m . App. 2003) ( q u o t i n g E l l i o t t v. S t a t e , 

601 So. 2d 1118, 1119 ( A l a . C r i m . App. 1 9 9 2 ) ) . "On d i r e c t 

a p p e a l we r e v i e w e d t h e r e c o r d f o r p l a i n e r r o r ; h o w e v e r, t h e 
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p l a i n - e r r o r s t a n d a r d o f r e v i e w does n o t a p p l y t o a R u l e 32 

p r o c e e d i n g a t t a c k i n g a d e a t h s e n t e n c e . " F e r g u s o n v. S t a t e , 13 

So. 3 d 418, 424 ( A l a . C r i m . App. 2 0 0 8 ) . 

M o r e o v e r , " t h e r e e x i s t s a l o n g - s t a n d i n g and w e l l - r e a s o n e d 

p r i n c i p l e t h a t we may a f f i r m t h e d e n i a l o f a R u l e 32 p e t i t i o n 

i f t h e d e n i a l i s c o r r e c t f o r any r e a s o n . " McNabb v. S t a t e , 

991 So. 2d 313, 333 ( A l a . C r i m . App. 2 0 0 7 ) . T h a t g e n e r a l r u l e 

i s l i m i t e d o n l y b y d u e - p r o c e s s c o n s t r a i n t s t h a t " r e q u i r e some 

n o t i c e a t t h e t r i a l l e v e l , w h i c h was o m i t t e d , o f t h e b a s i s 

t h a t w o u l d o t h e r w i s e s u p p o r t an a f f i r m a n c e , s u c h as when a 

t o t a l l y o m i t t e d a f f i r m a t i v e d e f e n s e m i g h t , i f a v a i l a b l e f o r 

c o n s i d e r a t i o n , s u f f i c e t o a f f i r m a j u d g m e n t . " L i b e r t y N a t ' l  

L i f e I n s . Co., v. U n i v e r s i t y o f A l a b a m a H e a l t h S e r v s . Found.,  

P.C., 881 So. 2d 1013, 1020 ( A l a . 2 0 0 3 ) . I n t h e c o n t e x t o f 

R u l e 32 p r o c e e d i n g s , " t h e l a n g u a g e o f R u l e 32.3 [ p l a c i n g t h e 

b u r d e n on t h e S t a t e t o p l e a d any g r o u n d o f p r e c l u s i o n i n R u l e 

3 2 . 2 ] ... has c r e a t e d t h e n a r r o w d u e - p r o c e s s c o n s t r a i n t 

d i s c u s s e d i n L i b e r t y N a t i o n a l , " McNabb, 991 So. 2d a t 334, by 

m a k i n g t h e p r e c l u s i o n s i n R u l e 32.2 a f f i r m a t i v e d e f e n s e s and 

p r o h i b i t i n g t h i s C o u r t f r o m s u a s p o n t e a p p l y i n g t h o s e 

p r e c l u s i o n s f o r t h e f i r s t t i m e on a p p e a l . See Ex p a r t e 
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Cl e m o n s, [Ms. 1041915, May 4, 2007] So. 3d ( A l a . 

2 0 0 7 ) . Thus, a l t h o u g h t h e p r e c l u s i o n s i n R u l e 32.2 " a p p l y 

w i t h e q u a l f o r c e t o a l l c a s e s , i n c l u d i n g t h o s e i n w h i c h t h e 

d e a t h p e n a l t y has b e e n i m p o s e d , ' " N i c k s v. S t a t e , 783 So. 2d 

895, 901 ( A l a . C r i m . App. 1999) ( q u o t i n g S t a t e v. T a r v e r , 629 

So. 2d 14, 19 ( A l a . C r i m . App. 1 9 9 3 ) ) , o n l y i f t h o s e 

a f f i r m a t i v e d e f e n s e s a r e a s s e r t e d b y t h e S t a t e o r f o u n d by t h e 

c i r c u i t c o u r t may t h i s C o u r t a p p l y them on a p p e a l . 

I . 

B e f o r e a d d r e s s i n g t h e s p e c i f i c c l a i m s r a i s e d i n B r y a n t ' s 

p e t i t i o n a n d on a p p e a l , we f i r s t a d d r e s s p r e l i m i n a r y a r g u m e n t s 

B r y a n t makes on a p p e a l r e g a r d i n g t h e c o n d u c t o f t h e R u l e 32 

p r o c e e d i n g s and p r o c e d u r a l e r r o r s he c l a i m s t h e c i r c u i t c o u r t 

made i n s u m m a r i l y d i s m i s s i n g h i s amended p e t i t i o n . 

A. 

F i r s t , B r y a n t c o n t e n d s t h a t , i n s u m m a r i l y d i s m i s s i n g h i s 

amended p e t i t i o n , t h e c i r c u i t c o u r t " i m p r o p e r l y b l u r r e d what 

he must p l e a d t o s u r v i v e summary d i s m i s s a l w i t h what he must 

u l t i m a t e l y p r o v e t o w i n on t h e m e r i t s . " ( B r y a n t ' s b r i e f , a t 

p. 20.) S p e c i f i c a l l y , B r y a n t a r g u e s t h a t r e f e r e n c e s i n t h e 

c i r c u i t c o u r t ' s o r d e r t o " c o n c l u s i o n s o f f a c t " and " f a c t u a l 
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c o n c l u s i o n s and o p i n i o n s w h i c h a r e s u b s t a n t i a l l y mere 

a l l e g a t i o n s " show t h a t t h e c i r c u i t c o u r t i m p r o p e r l y p l a c e d a 

b u r d e n o f p r o o f on h i m a t t h e p l e a d i n g s t a g e o f t h e 

p r o c e e d i n g s . B r y a n t a l s o a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d 

i n m a k i n g f i n d i n g s on t h e m e r i t s o f some o f h i s i n e f f e c t i v e -

a s s i s t a n c e - o f - c o u n s e l c l a i m s w i t h o u t f i r s t a f f o r d i n g h i m an 

e v i d e n t i a r y h e a r i n g and an o p p o r t u n i t y t o p r o v e t h o s e c l a i m s . 

He f u r t h e r a r g u e s t h a t , i n m a k i n g some o f i t s f i n d i n g s on t h e 

m e r i t s , t h e c i r c u i t c o u r t i m p r o p e r l y " o v e r s t a t [ e d ] t h e b u r d e n 

o f p r o o f " t o e s t a b l i s h i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l u n d e r 

S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. 668 ( 1 9 8 4 ) . ( B r y a n t ' s 

b r i e f , a t p. 23.) B r y a n t r a i s e d t h e s e a r g u m e n t s i n h i s 

p o s t j u d g m e n t m o t i o n t o r e c o n s i d e r . T h e r e f o r e , t h e y a r e 

p r o p e r l y b e f o r e t h i s C o u r t f o r r e v i e w . 

I t i s w e l l s e t t l e d t h a t a p o s t c o n v i c t i o n " c l a i m may n o t 

be s u m m a r i l y d i s m i s s e d b e c a u s e t h e p e t i t i o n e r f a i l e d t o meet 

h i s b u r d e n o f p r o o f a t t h e i n i t i a l p l e a d i n g s t a g e , a s t a g e a t 

w h i c h t h e p e t i t i o n e r has o n l y t h e b u r d e n t o p l e a d . " J o h n s o n  

v. S t a t e , 835 So. 2d 1077, 1080 ( A l a . C r i m . App. 2001) . As 

t h i s C o u r t e x p l a i n e d i n F o r d v. S t a t e , 831 So. 2d 641 ( A l a . 

C r i m . App. 2 0 0 1 ) : 
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" [ A ] t t h e p l e a d i n g s t a g e o f R u l e 32 p r o c e e d i n g s , a 
R u l e 32 p e t i t i o n e r does n o t have t h e b u r d e n o f 
p r o v i n g h i s c l a i m s by a p r e p o n d e r a n c e o f t h e 
e v i d e n c e . R a t h e r , a t t h e p l e a d i n g s t a g e , a 
p e t i t i o n e r must p r o v i d e o n l y 'a c l e a r and s p e c i f i c 
s t a t e m e n t o f t h e g r o u n d s upon w h i c h r e l i e f i s 
s o u g h t . ' R u l e 3 2 . 6 ( b ) , A l a . R. C r i m . P. Once a 
p e t i t i o n e r has met h i s b u r d e n o f p l e a d i n g so as t o 
a v o i d summary d i s p o s i t i o n p u r s u a n t t o R u l e 3 2 . 7 ( d ) , 
A l a . R. C r i m . P., he i s t h e n e n t i t l e d t o an 
o p p o r t u n i t y t o p r e s e n t e v i d e n c e i n o r d e r t o s a t i s f y 
h i s b u r d e n o f p r o o f . " 

831 So. 2d a t 644. 

However, t h e b u r d e n o f p l e a d i n g i s a h e a v y one. P u r s u a n t 

t o R u l e 32.3, A l a . R. C r i m . P., " t h e p e t i t i o n e r has t h e b u r d e n 

o f p l e a d i n g ... t h e f a c t s n e c e s s a r y t o e n t i t l e t h e p e t i t i o n e r 

t o r e l i e f . " R u l e 3 2 . 6 ( b ) , A l a . R. C r i m . P., r e q u i r e s t h a t t h e 

p e t i t i o n " c o n t a i n a c l e a r and s p e c i f i c s t a t e m e n t o f t h e 

g r o u n d s upon w h i c h r e l i e f i s s o u g h t , i n c l u d i n g f u l l d i s c l o s u r e 

o f t h e f a c t u a l b a s i s o f t h o s e g r o u n d s . A b a r e a l l e g a t i o n t h a t 

a c o n s t i t u t i o n a l r i g h t has been v i o l a t e d and mere c o n c l u s i o n s 

o f l a w s h a l l n o t be s u f f i c i e n t t o w a r r a n t any f u r t h e r 

p r o c e e d i n g s . " As t h i s C o u r t e x p l a i n e d i n Boyd v. S t a t e , 913 

So. 2d 1113 ( A l a . C r i m . App. 2 0 0 3 ) : 

" ' R u l e 32.6(b) r e q u i r e s t h a t t h e p e t i t i o n i t s e l f 
d i s c l o s e t h e f a c t s r e l i e d upon i n s e e k i n g r e l i e f . ' 
B oyd v. S t a t e , 746 So. 2d 364, 406 ( A l a . C r i m . App. 
1 9 9 9 ) . I n o t h e r w o r d s , i t i s n o t t h e p l e a d i n g o f a 
c o n c l u s i o n ' w h i c h , i f t r u e , e n t i t l e [ s ] t h e 

12 



CR-08-0405 

p e t i t i o n e r t o r e l i e f . ' L a n c a s t e r v. S t a t e , 638 So. 
2d 1370 , 1373 ( A l a . C r i m . App. 1 9 9 3 ) . I t i s t h e 
a l l e g a t i o n o f f a c t s i n p l e a d i n g w h i c h , i f t r u e , 
e n t i t l e [ s ] a p e t i t i o n e r t o r e l i e f . A f t e r f a c t s a r e 
p l e a d e d , w h i c h , i f t r u e , e n t i t l e t h e p e t i t i o n e r t o 
r e l i e f , t h e p e t i t i o n e r i s t h e n e n t i t l e d t o an 
o p p o r t u n i t y , as p r o v i d e d i n R u l e 32.9, A l a . R. C r i m . 
P., t o p r e s e n t e v i d e n c e p r o v i n g t h o s e a l l e g e d 
f a c t s . " 

913 So. 2d a t 1125. 

"The b u r d e n o f p l e a d i n g u n d e r R u l e 32.3 and R u l e 
32.6(b) i s a h e a v y one. C o n c l u s i o n s u n s u p p o r t e d b y 
s p e c i f i c f a c t s w i l l n o t s a t i s f y t h e r e q u i r e m e n t s o f 
R u l e 32.3 and R u l e 3 2 . 6 ( b ) . The f u l l f a c t u a l b a s i s 
f o r t h e c l a i m must be i n c l u d e d i n t h e p e t i t i o n 
i t s e l f . I f , a s s u m i n g e v e r y f a c t u a l a l l e g a t i o n i n a 
R u l e 32 p e t i t i o n t o be t r u e , a c o u r t c a n n o t 
d e t e r m i n e w h e t h e r t h e p e t i t i o n e r i s e n t i t l e d t o 
r e l i e f , t h e p e t i t i o n e r has n o t s a t i s f i e d t h e b u r d e n 
o f p l e a d i n g u n d e r R u l e 32.3 and R u l e 3 2 . 6 ( b ) . See 
B r a c k n e l l v. S t a t e , 883 So. 2d 724 ( A l a . C r i m . App. 
2 0 0 3 ) . " 

Hyde v. S t a t e , 950 So. 2d 344, 356 ( A l a . C r i m . App. 2 0 0 6 ) . 

M o r e o v e r , " t h e p l e a d i n g r e q u i r e m e n t s o f R u l e 32 a p p l y e q u a l l y 

t o c a p i t a l c a s e s i n w h i c h t h e d e a t h p e n a l t y has been i m p o s e d . " 

T a y l o r v. S t a t e , [Ms. CR-05-0066, O c t o b e r 1, 2010] So. 3d 

, ( A l a . C r i m . App. 2 0 1 0 ) . A f t e r t h o r o u g h l y r e v i e w i n g 

t h e c i r c u i t c o u r t ' s o r d e r , we c o n c l u d e t h a t t h e c o u r t d i d n o t 

c o n f u s e t h e b u r d e n o f p l e a d i n g w i t h t h e b u r d e n o f p r o o f . 

A l t h o u g h a t t i m e s i n a r t f u l l y w orded, t h e c i r c u i t c o u r t ' s o r d e r 

p r o p e r l y a p p l i e d t h e h e a v y b u r d e n o f p l e a d i n g as s e t f o r t h 
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a b o v e . 2 T h e r e f o r e , B r y a n t ' s argument t h a t t h e c i r c u i t c o u r t 

c o n f u s e d t h e b u r d e n o f p l e a d i n g w i t h t h e b u r d e n o f p r o o f i s 

m e r i t l e s s . 

I n a d d i t i o n , a c i r c u i t c o u r t may, i n some c i r c u m s t a n c e s , 

s u m m a r i l y d i s m i s s a p o s t c o n v i c t i o n p e t i t i o n b a s e d on t h e 

m e r i t s o f t h e c l a i m s r a i s e d t h e r e i n . R u l e 3 2 . 7 ( d ) , A l a . R. 

C r i m . P., p r o v i d e s : 

" I f t h e c o u r t d e t e r m i n e s t h a t t h e p e t i t i o n i s 
n o t s u f f i c i e n t l y s p e c i f i c , o r i s p r e c l u d e d , o r f a i l s 
t o s t a t e a c l a i m , o r t h a t no m a t e r i a l i s s u e o f f a c t 
o r l a w e x i s t s w h i c h w o u l d e n t i t l e t h e p e t i t i o n e r t o 
r e l i e f u n d e r t h i s r u l e and t h a t no p u r p o s e w o u l d be 
s e r v e d b y any f u r t h e r p r o c e e d i n g s , t h e c o u r t may 
e i t h e r d i s m i s s t h e p e t i t i o n o r g r a n t l e a v e t o f i l e 
an amended p e t i t i o n . L e a v e t o amend s h a l l be f r e e l y 
g r a n t e d . O t h e r w i s e , t h e c o u r t s h a l l d i r e c t t h a t t h e 
p r o c e e d i n g s c o n t i n u e and s e t a d a t e f o r h e a r i n g . " 

2We n o t e t h a t B r y a n t a r g u e s i n h i s r e p l y b r i e f t h a t i f t h e 
p l e a d i n g r e q u i r e m e n t s o f R u l e 32 a r e as s t r i n g e n t as e x p l a i n e d 
above t h e n t h o s e r e q u i r e m e n t s a r e f u n d a m e n t a l l y u n f a i r , 
a r b i t r a r y , and deny h i m due p r o c e s s . However, "an a p p e l l a n t 
may n o t r a i s e a new i s s u e f o r t h e f i r s t t i m e i n a r e p l y 
b r i e f . " Woods v. S t a t e , 845 So. 2d 843, 846 ( A l a . C r i m . App. 
2 0 0 2 ) . "As a g e n e r a l r u l e , i s s u e s r a i s e d f o r t h e f i r s t t i m e 
i n a r e p l y b r i e f a r e n o t p r o p e r l y s u b j e c t t o a p p e l l a t e 
r e v i e w . " Ex p a r t e P o w e l l , 796 So. 2d 434, 436 ( A l a . 2 0 0 1 ) . 
B e c a u s e t h i s i s s u e was n o t r a i s e d i n t h e c i r c u i t c o u r t o r i n 
B r y a n t ' s i n i t i a l b r i e f b u t was r a i s e d f o r t h e f i r s t t i m e i n 
B r y a n t ' s r e p l y b r i e f , i t i s n o t p r o p e r l y b e f o r e t h i s C o u r t f o r 
r e v i e w and w i l l n o t be c o n s i d e r e d . 
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"'Where a s i m p l e r e a d i n g o f t h e p e t i t i o n f o r p o s t - c o n v i c t i o n 

r e l i e f shows t h a t , a s s u m i n g e v e r y a l l e g a t i o n o f t h e p e t i t i o n 

t o be t r u e , i t i s o b v i o u s l y w i t h o u t m e r i t o r i s p r e c l u d e d , t h e 

c i r c u i t c o u r t [may] s u m m a r i l y d i s m i s s t h a t p e t i t i o n . '" B i s h o p 

v. S t a t e , 608 So. 2d 345, 347-48 ( A l a . 1992) ( e m p h a s i s added) 

( q u o t i n g B i s h o p v. S t a t e , 592 So. 2d 664, 667 ( A l a . C r i m . App. 

1 9 9 1 ) ( B o w e n , J . , d i s s e n t i n g ) ) . See a l s o Hodges v. S t a t e , [Ms. 

CR-04-1226, M a r c h 23, 2007] So. 3d , ( A l a . C r i m . 

App. 2007) (a p o s t c o n v i c t i o n c l a i m i s "due t o be s u m m a r i l y 

d i s m i s s e d [when] i t i s m e r i t l e s s on i t s f a c e " ) . 

M o r e o v e r , "a j u d g e who p r e s i d e d o v e r t h e t r i a l o r o t h e r 

p r o c e e d i n g and o b s e r v e d t h e c o n d u c t o f t h e a t t o r n e y s a t t h e 

t r i a l o r o t h e r p r o c e e d i n g n e e d n o t h o l d a h e a r i n g on t h e 

e f f e c t i v e n e s s o f t h o s e a t t o r n e y s b a s e d upon c o n d u c t t h a t he 

o b s e r v e d . " Ex p a r t e H i l l , 591 So. 2d 462, 463 ( A l a . 1 9 9 1 ) . 

" ' " I n some c a s e s , r e c o l l e c t i o n o f t h e 
e v e n t s a t i s s u e by t h e j u d g e who p r e s i d e d 
a t t h e o r i g i n a l c o n v i c t i o n may e n a b l e him 
s u m m a r i l y t o d i s m i s s a m o t i o n f o r 
p o s t c o n v i c t i o n r e l i e f . " L i t t l e v. S t a t e , 
426 So. 2d 527, 529 ( A l a . C r . App. 1 9 8 3 ) . 
" I f t h e c i r c u i t j u d g e has p e r s o n a l 
k n o w l edge o f t h e a c t u a l f a c t s u n d e r l y i n g 
t h e a l l e g a t i o n s i n t h e p e t i t i o n , he may 
deny t h e p e t i t i o n w i t h o u t f u r t h e r 
p r o c e e d i n g s so l o n g as he s t a t e s t h e 
r e a s o n s f o r t h e d e n i a l i n a w r i t t e n o r d e r . " 
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S h e a t s v. S t a t e , 556 So. 2d 10 94 , 10 95 
( A l a . C r . App. 1 9 8 9 ) . ' " 

Ray v. S t a t e , 646 So. 2d 161, 162 ( A l a . C r i m . App. 1994 ) 

( q u o t i n g N o r r i s v. S t a t e , 579 So. 2d 34, 35 ( A l a . C r i m . App. 

1991) (Bowen, J . , d i s s e n t i n g ) ) . In t h i s c a s e , t h e j u d g e who 

r u l e d on B r y a n t ' s p e t i t i o n was t h e same j u d g e who p r e s i d e d 

o v e r B r y a n t ' s o r i g i n a l t r i a l a n d o v e r h i s s e c o n d p e n a l t y - p h a s e 

t r i a l . T h e r e f o r e , we f i n d no e r r o r on t h e p a r t o f t h e c i r c u i t 

c o u r t i n s u m m a r i l y d i s m i s s i n g some o f B r y a n t ' s c l a i m s on t h e 

m e r i t s . 3 

F i n a l l y , we r e j e c t B r y a n t ' s argument t h a t t h e c i r c u i t 

c o u r t i m p r o p e r l y a p p l i e d a s t r i c t e r b u r d e n t o e s t a b l i s h 

i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l t h a n t h a t e s p o u s e d i n 

S t r i c k l a n d , s u p r a . As e x p l a i n e d more t h o r o u g h l y b e l o w , u n d e r 

S t r i c k l a n d , a p e t i t i o n e r must e s t a b l i s h : (1) t h a t c o u n s e l ' s 

p e r f o r m a n c e was d e f i c i e n t ; and (2) t h a t t h e p e t i t i o n e r was 

p r e j u d i c e d by c o u n s e l ' s d e f i c i e n t p e r f o r m a n c e . To e s t a b l i s h 

p r e j u d i c e , a p e t i t i o n e r must e s t a b l i s h t h a t t h e r e i s a 

r e a s o n a b l e p r o b a b i l i t y t h a t , b u t f o r c o u n s e l ' s a l l e g e d e r r o r s , 

3 A l t h o u g h we f i n d i t u n n e c e s s a r y t o r e a c h t h e m e r i t s o f 
t h e c l a i m s t h e c i r c u i t c o u r t a d d r e s s e d , t h i s does n o t a l t e r 
t h e c i r c u i t c o u r t ' s a b i l i t y t o s u m m a r i l y d i s m i s s a R u l e 32 
p e t i t i o n on t h e m e r i t s . 
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t h e r e s u l t o f t h e p r o c e e d i n g w o u l d have been d i f f e r e n t . As 

e x p l a i n e d i n P a r t I I o f t h i s o p i n i o n , t h e h e a v y b u r d e n o f 

p l e a d i n g as s e t f o r t h above a p p l i e s t o i n e f f e c t i v e - a s s i s t a n c e -

o f - c o u n s e l c l a i m s . A l t h o u g h t h e c i r c u i t c o u r t ' s s t a t e m e n t s i n 

i t s o r d e r t h a t t h e f a c t s a l l e g e d b y B r y a n t i n some o f h i s 

c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l " w o u l d n o t 

n e c e s s a r i l y have made any d i f f e r e n c e " i n t h e outcome o f t h e 

t r i a l , do n o t e x a c t l y t e a c h t h e s p e c i f i c l a n g u a g e u s e d i n 

S t r i c k l a n d , a f t e r t h o r o u g h l y r e v i e w i n g t h e o r d e r , we do n o t 

b e l i e v e t h a t t h e c i r c u i t c o u r t a p p l i e d an i n c o r r e c t b u r d e n t o 

a s s e s s B r y a n t ' s i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s , and 

B r y a n t ' s argument t o t h e c o n t r a r y i s m e r i t l e s s . 

B. 

B r y a n t a l s o c o n t e n d s t h a t t h e c i r c u i t c o u r t e r r e d i n 

c o n s i d e r i n g h i s i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s "on 

a p i e c e m e a l b a s i s , " i n s t e a d o f c o n s i d e r i n g a l l t h e c l a i m s 

c u m u l a t i v e l y . ( B r y a n t ' s b r i e f , a t p. 25.) He a r g u e s t h a t 

"Alabama l a w does n o t p e r m i t p i e c e m e a l t r e a t m e n t o f an 

i n e f f e c t i v e - a s s i s t a n c e c l a i m , " and t h a t " [ t ] h e A l a b a m a Supreme 

C o u r t has 'condemned and r e j e c t e d ' t h e p r o p o s i t i o n t h a t a 
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t r i a l c o u r t s h o u l d n o t c o n s i d e r t h e c u m u l a t i v e e f f e c t o f 

e r r o r . " ( B r y a n t ' s b r i e f , a t p. 25.) 

I n i t i a l l y , we n o t e t h a t B r y a n t d i d n o t r a i s e t h i s 

a r gument i n h i s p o s t j u d g m e n t m o t i o n t o r e c o n s i d e r . "The 

g e n e r a l r u l e s o f p r e s e r v a t i o n a p p l y t o R u l e 32 p r o c e e d i n g s . " 

Boyd v. S t a t e , 913 So. 2d 1113, 1123 ( A l a . C r i m . App. 2 0 0 3 ) . 

I n a d d i t i o n , a l t h o u g h B r y a n t d i d a s s e r t a c l a i m a t t h e 

c o n c l u s i o n o f h i s amended p e t i t i o n t h a t t h e c u m u l a t i v e e f f e c t 

o f a l l t h e e r r o r s a l l e g e d i n h i s p e t i t i o n , i . e . , b o t h h i s 

numerous s u b s t a n t i v e c l a i m s and h i s numerous i n e f f e c t i v e -

a s s i s t a n c e - o f - c o u n s e l c l a i m s , e n t i t l e d him t o r e l i e f , he d i d 

n o t s p e c i f i c a l l y a s s e r t a c l a i m i n h i s p e t i t i o n t h a t t h e 

c u m u l a t i v e e f f e c t o f h i s c o u n s e l s ' a l l e g e d e r r o r s e n t i t l e d him 

t o r e l i e f . A c i r c u i t c o u r t c a n n o t be e x p e c t e d t o a d d r e s s a 

c l a i m n o t r a i s e d i n t h e R u l e 32 p e t i t i o n , and " [ a ] n a p p e l l a n t 

c a n n o t r a i s e an i s s u e on a p p e a l f r o m t h e d e n i a l o f a R u l e 32 

p e t i t i o n w h i c h was n o t r a i s e d i n t h e R u l e 32 p e t i t i o n . " 

A r r i n g t o n v. S t a t e , 716 So. 2d 237, 239 ( A l a . C r i m . App. 

1 9 9 7 ) . T h e r e f o r e , t h i s argument i s n o t p r o p e r l y b e f o r e t h i s 

C o u r t f o r r e v i e w . 
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M o r e o v e r , even i f t h i s argument were p r o p e r l y b e f o r e t h i s 

C o u r t , i t i s m e r i t l e s s . B r y a n t ' s r e l i a n c e on t h e Alabama 

Supreme C o u r t ' s o p i n i o n s i n Ex p a r t e B r y a n t , 951 So. 2d 724 

( A l a . 2 0 0 2 ) , Ex p a r t e Woods, 789 So. 2d 941 ( A l a . 2 0 0 1 ) , and 

Ex p a r t e T o m l i n , 540 So. 2d 668 ( A l a . 1 9 8 8 ) , f o r t h e 

p r o p o s i t i o n t h a t t h i s C o u r t must a l w a y s examine t h e c u m u l a t i v e 

e f f e c t o f a l l e g e d e r r o r s i s m i s p l a c e d . A l l o f t h o s e o p i n i o n s 

i n v o l v e d d i r e c t a p p e a l s f r o m c a p i t a l - m u r d e r c o n v i c t i o n s and 

s e n t e n c e s o f d e a t h -- a p p e a l s t h a t i n v o l v e d s u b s t a n t i v e i s s u e s 

t h a t had been r a i s e d on a p p e a l , n o t i n e f f e c t i v e - a s s i s t a n c e - o f -

c o u n s e l c l a i m s -- and a p p e a l s i n w h i c h t h e p l a i n - e r r o r r u l e 

a p p l i e d . See R u l e 45A, A l a . R. App. P. However, as n o t e d 

a b ove, t h e p l a i n - e r r o r r u l e does n o t a p p l y i n a p p e a l s f r o m t h e 

d i s m i s s a l o f R u l e 32 p e t i t i o n s , even i n c a s e s i n w h i c h t h e 

d e a t h p e n a l t y has been i m p o s e d , and B r y a n t ' s argument h e r e i s 

b a s e d on c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l , n o t 

s u b s t a n t i v e c l a i m s . 

F u r t h e r m o r e , i t i s w e l l s e t t l e d i n Alabama t h a t an 

i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m i s a g e n e r a l c l a i m 

t h a t c o n s i s t s o f s e v e r a l d i f f e r e n t a l l e g a t i o n s o r 

s u b c a t e g o r i e s , and, f o r p u r p o s e s o f t h e p l e a d i n g r e q u i r e m e n t s 
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i n R u l e 32.3 and R u l e 3 2 . 6 ( b ) , " [ e ] a c h s u b c a t e g o r y i s 

[ c o n s i d e r e d ] a [ n ] i n d e p e n d e n t c l a i m t h a t must be s u f f i c i e n t l y 

p l e a d e d . " C o r a l v. S t a t e , 900 So. 2d 1274, 1284 ( A l a . C r i m . 

App. 2 0 0 4 ) , o v e r r u l e d on o t h e r g r o u n d s , Ex p a r t e J e n k i n s , 972 

So. 2d 159 ( A l a . 2 0 0 5 ) . As t h i s C o u r t e x p l a i n e d i n T a y l o r v. 

S t a t e , [Ms. CR-05-0066, O c t o b e r 1, 2010] So. 3d ( A l a . 

C r i m . App. 2 0 1 0 ) : 

" T a y l o r a l s o c o n t e n d s t h a t t h e a l l e g a t i o n s 
o f f e r e d i n s u p p o r t o f a c l a i m o f i n e f f e c t i v e 
a s s i s t a n c e o f c o u n s e l must be c o n s i d e r e d 
c u m u l a t i v e l y , and he c i t e s W i l l i a m s v. T a y l o r , 529 
U.S. 362 (2000) . However, t h i s C o u r t has n o t e d : 
' O t h e r s t a t e s and f e d e r a l c o u r t s a r e n o t i n 
ag r e e m e n t as t o w h e t h e r t h e " c u m u l a t i v e e f f e c t " 
a n a l y s i s a p p l i e s t o S t r i c k l a n d c l a i m s ' ; t h i s C o u r t 
has a l s o s t a t e d : 'We c a n f i n d no c a s e where A l a b a m a 
a p p e l l a t e c o u r t s have a p p l i e d t h e c u m u l a t i v e - e f f e c t 
a n a l y s i s t o c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f 
c o u n s e l . ' B r o o k s v. S t a t e , 929 So. 2d 491, 514 
( A l a . C r i m . App. 2 0 0 5 ) , q u o t e d i n S c o t t v. S t a t e , 
[Ms. CR-06-2233, M a r c h 26, 2010] So. 3d , 
( A l a . C r i m . App. 2 0 1 0 ) ; see a l s o McNabb v. S t a t e , 
991 So. 2d 313, 332 ( A l a . C r i m . App. 2 0 0 7 ) ; and Hunt  
v. S t a t e , 940 So. 2d 1041, 1071 ( A l a . C r i m . App. 
2 0 0 5 ) . More t o t h e p o i n t , h o w e v e r, i s t h e f a c t t h a t 
e v e n when a c u m u l a t i v e - e f f e c t a n a l y s i s i s  
c o n s i d e r e d , o n l y c l a i m s t h a t a r e p r o p e r l y p l e a d e d  
and n o t o t h e r w i s e due t o be s u m m a r i l y d i s m i s s e d a r e  
c o n s i d e r e d i n t h a t a n a l y s i s . A c u m u l a t i v e - e f f e c t 
a n a l y s i s does n o t e l i m i n a t e t h e p l e a d i n g 
r e q u i r e m e n t s e s t a b l i s h e d i n R u l e 32, A l a . R. C r i m . 
P. An a n a l y s i s o f c l a i m s o f i n e f f e c t i v e a s s i s t a n c e 
o f c o u n s e l , i n c l u d i n g a c u m u l a t i v e - e f f e c t a n a l y s i s , 
i s p e r f o r m e d o n l y on p r o p e r l y p l e a d e d c l a i m s t h a t 
a r e n o t s u m m a r i l y d i s m i s s e d f o r p l e a d i n g 

20 



CR-08-0405 

d e f i c i e n c i e s o r on 
even i f a c u m u l a t i v e - e f f e c t 

p r o c e d u r a l g r o u n d s . T h e r e f o r e , 
- e f f e c t a n a l y s i s were r e q u i r e d 

b y A l a b a m a l a w , t h a t f a c t o r w o u l d n o t e l i m i n a t e 
T a y l o r ' s o b l i g a t i o n t o p l e a d e a c h c l a i m o f 
i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l i n c o m p l i a n c e w i t h 
t h e d i r e c t i v e s o f R u l e 32." 

So. 3d a t ( e m p h a s i s a d d e d ) . B e c a u s e , as e x p l a i n e d 

b e l o w , t h e m a j o r i t y o f B r y a n t ' s i n e f f e c t i v e - a s s i s t a n c e - o f -

c o u n s e l c l a i m s were p r o p e r l y s u m m a r i l y d i s m i s s e d b e c a u s e t h e y 

were i n s u f f i c i e n t l y p l e a d e d , a c u m u l a t i v e - e r r o r a n a l y s i s h e r e 

w o u l d n o t encompass a l l o f B r y a n t ' s c l a i m s o f i n e f f e c t i v e 

a s s i s t a n c e o f c o u n s e l . T h e r e f o r e , t h e c i r c u i t c o u r t d i d n o t 

e r r i n n o t c o n s i d e r i n g a l l o f B r y a n t ' s c l a i m s o f i n e f f e c t i v e 

a s s i s t a n c e o f c o u n s e l c u m u l a t i v e l y . 

I I . 

B r y a n t c o n t e n d s t h a t t h e c i r c u i t c o u r t e r r e d i n s u m m a r i l y 

d i s m i s s i n g s e v e r a l o f h i s c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l b e c a u s e , he s a y s , t h o s e c l a i m s were s u f f i c i e n t l y 

p l e a d e d and were m e r i t o r i o u s on t h e i r f a c e and t h u s e n t i t l e d 

h i m t o an e v i d e n t i a r y h e a r i n g . ( I s s u e s I I and V.A. i n 

B r y a n t ' s b r i e f . ) F o r t h e r e a s o n s e x p l a i n e d b e l o w , we f i n d 

t h a t t h e most o f B r y a n t ' s i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l 

c l a i m s were p r o p e r l y s u m m a r i l y d i s m i s s e d by t h e c i r c u i t c o u r t . 

However, we a g r e e w i t h B r y a n t as t o t h r e e o f h i s c l a i m s o f 
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i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l , and we must remand t h i s 

c a s e f o r f u r t h e r p r o c e e d i n g s on t h o s e c l a i m s . 

As n o t e d a b o v e , when r e v i e w i n g a p e t i t i o n e r ' s c l a i m s o f 

i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l , we a p p l y t h e s t a n d a r d 

a r t i c u l a t e d b y t h e U n i t e d S t a t e s Supreme C o u r t i n S t r i c k l a n d  

v. W a s h i n g t o n , 466 U.S. 668 ( 1 9 8 4 ) . The p e t i t i o n e r must 

e s t a b l i s h : (1) t h a t c o u n s e l ' s p e r f o r m a n c e was d e f i c i e n t ; and 

(2) t h a t t h e p e t i t i o n e r was p r e j u d i c e d b y c o u n s e l ' s d e f i c i e n t 

p e r f o r m a n c e . 

" F i r s t , t h e d e f e n d a n t must show t h a t c o u n s e l ' s 
p e r f o r m a n c e was d e f i c i e n t . T h i s r e q u i r e s s h o w i n g 
t h a t c o u n s e l made e r r o r s so s e r i o u s t h a t c o u n s e l was 
n o t f u n c t i o n i n g as t h e ' c o u n s e l ' g u a r a n t e e d t h e 
d e f e n d a n t by t h e S i x t h Amendment. S e c o n d , t h e 
d e f e n d a n t must show t h a t t h e d e f i c i e n t p e r f o r m a n c e 
p r e j u d i c e d t h e d e f e n s e . T h i s r e q u i r e s s h o w i n g t h a t 
c o u n s e l ' s e r r o r s were so s e r i o u s as t o d e p r i v e t h e 
d e f e n d a n t o f a f a i r t r i a l , a t r i a l whose r e s u l t i s 
r e l i a b l e . U n l e s s a d e f e n d a n t makes b o t h s h o w i n g s , 
i t c a n n o t be s a i d t h a t t h e c o n v i c t i o n o r d e a t h 
s e n t e n c e r e s u l t e d f r o m a b r e a k d o w n i n t h e a d v e r s a r y 
p r o c e s s t h a t r e n d e r s t h e r e s u l t u n r e l i a b l e . " 

S t r i c k l a n d , 466 U.S. a t 687. 

"To meet t h e f i r s t p r o n g o f t h e t e s t , t h e p e t i t i o n e r must 

show t h a t h i s c o u n s e l ' s r e p r e s e n t a t i o n f e l l b e l o w an o b j e c t i v e 

s t a n d a r d o f r e a s o n a b l e n e s s . The p e r f o r m a n c e i n q u i r y must be 

w h e t h e r c o u n s e l ' s a s s i s t a n c e was r e a s o n a b l e , c o n s i d e r i n g a l l 
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t h e c i r c u m s t a n c e s . " Ex p a r t e L a w l e y , 512 So. 2d 1370, 1372 

( A l a . 1 9 8 7 ) . " ' T h i s c o u r t must a v o i d u s i n g " h i n d s i g h t " t o 

e v a l u a t e t h e p e r f o r m a n c e o f c o u n s e l . We must e v a l u a t e a l l t h e 

c i r c u m s t a n c e s s u r r o u n d i n g t h e c a s e a t t h e t i m e o f c o u n s e l ' s 

a c t i o n s b e f o r e d e t e r m i n i n g w h e t h e r c o u n s e l r e n d e r e d 

i n e f f e c t i v e a s s i s t a n c e . ' " Lawhorn v. S t a t e , 756 So. 2d 971, 

979 ( A l a . C r i m . App. 1999) ( q u o t i n g H a l l f o r d v. S t a t e , 629 So. 

2d 6, 9 ( A l a . C r i m . App. 1 9 9 2 ) ) . "A c o u r t must i n d u l g e a 

s t r o n g p r e s u m p t i o n t h a t c o u n s e l ' s c o n d u c t f a l l s w i t h i n t h e 

w i d e r a n g e o f r e a s o n a b l e p r o f e s s i o n a l a s s i s t a n c e . " 

S t r i c k l a n d , 466 U.S. a t 689. 

" J u d i c i a l s c r u t i n y o f c o u n s e l ' s p e r f o r m a n c e must be 
h i g h l y d e f e r e n t i a l . I t i s a l l t o o t e m p t i n g f o r a 
d e f e n d a n t t o s e c o n d - g u e s s c o u n s e l ' s a s s i s t a n c e a f t e r 
c o n v i c t i o n o r a d v e r s e s e n t e n c e , and i t i s a l l t o o 
e a s y f o r a c o u r t , e x a m i n i n g c o u n s e l ' s d e f e n s e a f t e r 
i t h a s p r o v e d u n s u c c e s s f u l , t o c o n c l u d e t h a t a 
p a r t i c u l a r a c t o r o m i s s i o n o f c o u n s e l was 
u n r e a s o n a b l e . C f . E n g l e v. I s a a c , 456 U.S. 107, 
133-34 ( 1 9 8 2 ) . A f a i r a s s e s s m e n t o f a t t o r n e y 
p e r f o r m a n c e r e q u i r e s t h a t e v e r y e f f o r t be made t o 
e l i m i n a t e t h e d i s t o r t i n g e f f e c t s o f h i n d s i g h t , t o 
r e c o n s t r u c t t h e c i r c u m s t a n c e s o f c o u n s e l ' s 
c h a l l e n g e d c o n d u c t , and t o e v a l u a t e t h e c o n d u c t f r o m 
c o u n s e l ' s p e r s p e c t i v e a t t h e t i m e . B e c a u s e o f t h e 
d i f f i c u l t i e s i n h e r e n t i n m a k i n g t h e e v a l u a t i o n , a 
c o u r t must i n d u l g e a s t r o n g p r e s u m p t i o n t h a t 
c o u n s e l ' s c o n d u c t f a l l s w i t h i n t h e w i d e r a n g e o f 
r e a s o n a b l e p r o f e s s i o n a l a s s i s t a n c e ; t h a t i s , t h e 
d e f e n d a n t must overcome t h e p r e s u m p t i o n t h a t , u n d e r 
t h e c i r c u m s t a n c e s , t h e c h a l l e n g e d a c t i o n 'might be 
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c o n s i d e r e d s o u n d t r i a l s t r a t e g y . ' See M i c h e l v.  
L o u i s i a n a , [350 U.S. 9 1 ] , a t 101 [ ( 1 9 5 5 ) ] . T h e r e 
a r e c o u n t l e s s ways t o p r o v i d e e f f e c t i v e a s s i s t a n c e 
i n any g i v e n c a s e . Even t h e b e s t c r i m i n a l d e f e n s e 
a t t o r n e y s w o u l d n o t d e f e n d a p a r t i c u l a r c l i e n t i n 
t h e same way." 

S t r i c k l a n d , 466 U.S. a t 689. 

" [ T ] h e p u r p o s e o f i n e f f e c t i v e n e s s r e v i e w i s n o t t o 
g r a d e c o u n s e l ' s p e r f o r m a n c e . See S t r i c k l a n d [v.  
W a s h i n g t o n ] , [466 U.S. 668,] 104 S.Ct. [2052] a t 
2065 [ ( 1 9 8 4 ) ] ; see a l s o W h i t e v. S i n g l e t a r y , 972 
F.2d 1218, 1221 ( 1 1 t h C i r . 1992) ('We a r e n o t 
i n t e r e s t e d i n g r a d i n g l a w y e r s ' p e r f o r m a n c e s ; we a r e 
i n t e r e s t e d i n w h e t h e r t h e a d v e r s a r i a l p r o c e s s a t 
t r i a l , i n f a c t , w o r k e d a d e q u a t e l y . ' ) . We r e c o g n i z e 
t h a t ' [ r ] e p r e s e n t a t i o n i s an a r t , a n d an a c t o r 
o m i s s i o n t h a t i s u n p r o f e s s i o n a l i n one c a s e may be 
s o u n d o r e v e n b r i l l i a n t i n a n o t h e r . ' S t r i c k l a n d , 
104 S.Ct. a t 2067. D i f f e r e n t l a w y e r s have d i f f e r e n t 
g i f t s ; t h i s f a c t , as w e l l as d i f f e r i n g c i r c u m s t a n c e s 
f r o m c a s e t o c a s e , means t h e r a n g e o f what m i g h t be 
a r e a s o n a b l e a p p r o a c h a t t r i a l must be b r o a d . To 
s t a t e t h e o b v i o u s : t h e t r i a l l a w y e r s , i n e v e r y c a s e , 
c o u l d have done s o m e t h i n g more o r s o m e t h i n g 
d i f f e r e n t . So, o m i s s i o n s a r e i n e v i t a b l e . B u t , t h e 
i s s u e i s n o t what i s p o s s i b l e o r 'what i s p r u d e n t o r 
a p p r o p r i a t e , b u t o n l y what i s c o n s t i t u t i o n a l l y 
c o m p e l l e d . ' B u r g e r v. Kemp, 483 U.S. 776, 107 S.Ct. 
3114, 3126, 97 L.Ed.2d 638 ( 1 9 8 7 ) . " 

C h a n d l e r v. U n i t e d S t a t e s , 218 F.3d 1305, 1313-14 ( 1 1 t h C i r . 

2000) ( f o o t n o t e s o m i t t e d ) . 

To e s t a b l i s h t h e s e c o n d p r o n g o f t h e t e s t , " [ t ] h e 

d e f e n d a n t must show t h a t t h e r e i s a r e a s o n a b l e p r o b a b i l i t y 

t h a t , b u t f o r c o u n s e l ' s u n p r o f e s s i o n a l e r r o r s , t h e r e s u l t o f 
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t h e p r o c e e d i n g w o u l d have been d i f f e r e n t . " S t r i c k l a n d , 466 

U.S. a t 694. "A r e a s o n a b l e p r o b a b i l i t y i s a p r o b a b i l i t y 

s u f f i c i e n t t o u n d e r m i n e c o n f i d e n c e i n t h e outcome." I d . " I t 

i s n o t enough f o r t h e d e f e n d a n t t o show t h a t t h e e r r o r s had 

some c o n c e i v a b l e e f f e c t on t h e outcome o f t h e p r o c e e d i n g . " 

I d . a t 693. "When a d e f e n d a n t c h a l l e n g e s a d e a t h s e n t e n c e 

s u c h as t h e one a t i s s u e i n t h i s c a s e , t h e q u e s t i o n i s w h e t h e r 

t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t , a b s e n t t h e e r r o r s , t h e 

s e n t e n c e r -- i n c l u d i n g an a p p e l l a t e c o u r t , t o t h e e x t e n t i t 

i n d e p e n d e n t l y r e w e i g h s t h e e v i d e n c e -- w o u l d have c o n c l u d e d 

t h a t t h e b a l a n c e o f a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s 

d i d n o t w a r r a n t d e a t h . " I d . a t 695. 

I n a d d i t i o n , as n o t e d a bove, t h e b u r d e n o f p l e a d i n g a 

c l a i m i n a R u l e 32 p e t i t i o n i s a h e a v y one. T h i s i s e q u a l l y 

t r u e when i t comes t o p l e a d i n g a c l a i m o f i n e f f e c t i v e 

a s s i s t a n c e o f c o u n s e l . 

"To s u f f i c i e n t l y p l e a d an a l l e g a t i o n o f i n e f f e c t i v e 
a s s i s t a n c e o f c o u n s e l , a R u l e 32 p e t i t i o n e r n o t o n l y 
must ' i d e n t i f y t h e [ s p e c i f i c ] a c t s o r o m i s s i o n s o f 
c o u n s e l t h a t a r e a l l e g e d n o t t o have been t h e r e s u l t 
o f r e a s o n a b l e p r o f e s s i o n a l j u d g m e n t , ' S t r i c k l a n d v.  
W a s h i n g t o n , 4 66 U.S. 668 , 690, 104 S.Ct. 2052, 80 
L.Ed.2d 674 ( 1 9 8 4 ) , b u t a l s o must p l e a d s p e c i f i c 
f a c t s i n d i c a t i n g t h a t he o r she was p r e j u d i c e d by 
t h e a c t s o r o m i s s i o n s , i . e . , f a c t s i n d i c a t i n g ' t h a t 
t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t , b u t f o r 
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c o u n s e l ' s u n p r o f e s s i o n a l e r r o r s , t h e r e s u l t o f t h e 
p r o c e e d i n g w o u l d have been d i f f e r e n t . ' 466 U.S. a t 
694, 104 S.Ct. 2052. A b a r e a l l e g a t i o n t h a t 
p r e j u d i c e o c c u r r e d w i t h o u t s p e c i f i c f a c t s i n d i c a t i n g 
how t h e p e t i t i o n e r was p r e j u d i c e d i s n o t 
s u f f i c i e n t . " 

Hyde v. S t a t e , 950 So. 2d 344, 356 ( A l a . C r i m . App. 2 0 0 6 ) . 

W i t h t h e s e p r i n c i p l e s i n m ind, we a d d r e s s e a c h o f 

B r y a n t ' s c l a i m s i n t u r n . 

A. 

B r y a n t c o n t e n d s t h a t he s u f f i c i e n t l y p l e a d e d h i s c l a i m 

t h a t t r i a l c o u n s e l a t h i s f i r s t t r i a l were i n e f f e c t i v e 4 f o r 

n o t c o n d u c t i n g a d e q u a t e v o i r d i r e o f t h e j u r y v e n i r e i n o r d e r 

t o d i s c o v e r t h a t one v e n i r e m e m b e r , J.K., who u l t i m a t e l y s a t on 

h i s j u r y , was b i a s e d . I n h i s amended p e t i t i o n , B r y a n t a l l e g e d 

t h e f o l l o w i n g w i t h r e s p e c t t o t h i s c l a i m : 

"Mr. Y a r b r o u g h f a i l e d t o a d e q u a t e l y v o i r d i r e a 
j u r o r [ J . K . ] who f a i l e d t o r e s p o n d t o Mr. 
Y a r b r o u g h ' s q u e s t i o n as t o w h e t h e r any o f t h e v e n i r e 
had t i e s t o l a w e n f o r c e m e n t o r knew anyone i n l a w 

4The r e c o r d s f r o m B r y a n t ' s d i r e c t a p p e a l s r e f l e c t t h a t 
B r y a n t was r e p r e s e n t e d a t h i s f i r s t t r i a l by D e r e k Y a r b r o u g h , 
D eborah S e a g l e , and Gene S p e n c e r . On h i s f i r s t a p p e a l , B r y a n t 
was r e p r e s e n t e d by M i c h a e l C r e s p i , Deanna H i g g i n b o t h a m , and 
J o h n B y r d . A t h i s s e c o n d p e n a l t y - p h a s e t r i a l , B r y a n t was 
r e p r e s e n t e d by M i c h a e l C r e s p i and J o h n B y r d . On a p p e a l f r o m 
t h e s e c o n d p e n a l t y - p h a s e t r i a l , B r y a n t was r e p r e s e n t e d by 
M i c h a e l C r e s p i and Deanna H i g g i n b o t h a m . See H u l l v. S t a t e , 
607 So. 2d 369, 371 ( A l a . C r i m . App. 1992) ( n o t i n g t h a t t h i s 
c o u r t may t a k e j u d i c i a l n o t i c e o f i t s own r e c o r d s ) . 
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e n f o r c e m e n t . Had Mr. Y a r b r o u g h a d e q u a t e l y 
q u e s t i o n e d [ J . K . ] , Mr. Y a r b r o u g h w o u l d have 
d i s c o v e r e d t h a t t h i s i n d i v i d u a l had a p p l i e d t o t h e 
Drug E n f o r c e m e n t A g e n c y and been d e n i e d a j o b and 
t h a t t h i s d e n i a l a f f e c t e d h i m f o r t h e r e s t o f h i s 
l i f e . Mr. Y a r b r o u g h w o u l d have d i s c o v e r e d t h a t e v e r 
s i n c e h i s r e j e c t i o n , t h i s j u r o r h a r b o r e d an 
o b s e s s i o n w i t h l a w e n f o r c e m e n t . Mr. Y a r b r o u g h w o u l d 
have a l s o d i s c o v e r e d t h a t t h i s j u r o r was a p o l i c e 
f a n a t i c who d r o v e t h e same make and model o f c a r s as 
unmarked p o l i c e c a r s , k e p t numerous p o l i c e s c a n n e r s 
i n h i s c a r , and f o l l o w e d t h e p o l i c e t o c r i m e s c e n e s . 
Mr. Y a r b r o u g h w o u l d have e a s i l y d i s c o v e r e d t h a t t h i s 
j u r o r had p r e c o n c e i v e d i d e a s a b o u t t h e t r u t h f u l n e s s 
o f f e l l o w o f f i c e r s o f t h e l a w . Mr. Y a r b r o u g h w o u l d 
have l i k e l y d i s c o v e r e d t h a t t h e p o t e n t i a l j u r o r was 
someone who a d v o c a t e d l a w e n f o r c e m e n t and p o s s e s s e d 
p o t e n t i a l b i a s e s w o r t h y o f d i s q u a l i f i c a t i o n f r o m t h e 
j u r y . 

"However, d e f e n s e c o u n s e l f a i l e d t o a d e q u a t e l y 
v o i r d i r e t h e v e n i r e member t o see i f t h e r e were any 
p r e j u d i c e s t h a t m i g h t u l t i m a t e l y d i s q u a l i f y t h e 
v e n i r e member f o r c a u s e . I n f a c t , t h i s v e n i r e 
member h i m s e l f was s u r p r i s e d t o have been l e f t on 
t h e j u r y . T h i s was c l e a r l y an a b d i c a t i o n o f 
c o u n s e l ' s d u t y t o g u a r a n t e e h i s c l i e n t a r i g h t t o a 
f a i r t r i a l by a d e q u a t e l y p e r f o r m i n g a v o i r d i r e on 
t h e j u r y p a n e l and s e r i o u s l y p r e j u d i c e d B r y a n t . 
T r i a l c o u n s e l ' s e n u m e r a t e d f a i l u r e s i n v o i r d i r e 
d e n i e d B r y a n t h i s c o n s t i t u t i o n a l r i g h t t o a f a i r and 
i m p a r t i a l j u r y . T h e r e was no s t r a t e g i c r e a s o n f o r 
s u c h e r r o r s and B r y a n t s h o u l d be g r a n t e d a new 
t r i a l . " 

(C. 461-62.) 

T h i s c l a i m was n o t s u f f i c i e n t l y p l e a d e d . F i r s t , a l t h o u g h 

B r y a n t r e p e a t e d l y s t a t e d i n h i s amended p e t i t i o n t h a t c o u n s e l 

d i d n o t " a d e q u a t e l y " q u e s t i o n j u r o r J.K., he f a i l e d t o 
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s p e c i f i c a l l y i d e n t i f y what a d d i t i o n a l q u e s t i o n s he b e l i e v e s 

c o u n s e l s h o u l d have a s k e d t h e v e n i r e , o r J.K. i n p a r t i c u l a r , 

t h a t w o u l d have r e v e a l e d any b i a s on t h e p a r t o f J.K. See, 

e.g., B e c k w o r t h v. S t a t e , [Ms. CR-07-0051, May 1, 2009] 

So. 3d ( A l a . C r i m . App. 2 0 0 9 ) . S e c o n d , a l t h o u g h B r y a n t 

a l l e g e d t h a t c o u n s e l a s k e d t h e v e n i r e w h e t h e r anyone "had t i e s 

t o l a w e n f o r c e m e n t o r knew anyone i n l a w e n f o r c e m e n t , " he 

f a i l e d t o a l l e g e what a d d i t i o n a l q u e s t i o n s , i f any, h i s 

c o u n s e l a s k e d on t h i s i s s u e o r what q u e s t i o n s , i f any, were 

a s k e d by t h e p r o s e c u t o r o r t h e t r i a l c o u r t on t h i s i s s u e . 

F i n a l l y , w h i l e B r y a n t made b a r e and c o n c l u s o r y a l l e g a t i o n s 

t h a t J.K. had an " o b s e s s i o n " w i t h l a w e n f o r c e m e n t , had 

" p r e c o n c e i v e d i d e a s a b o u t t h e t r u t h f u l n e s s o f f e l l o w o f f i c e r s 

o f t h e l a w , " and " a d v o c a t e d l a w e n f o r c e m e n t , " he f a i l e d t o 

a l l e g e s u f f i c i e n t l y s p e c i f i c f a c t s i n d i c a t i n g t h a t J.K.'s 

a l l e g e d f e e l i n g s a b o u t l a w e n f o r c e m e n t " r o s e t o t h e l e v e l o f 

b i a s t h a t w o u l d have s u p p o r t e d a c h a l l e n g e f o r c a u s e o r t h a t 

w o u l d have r e s u l t e d i n c o u n s e l ' s e x e r c i s i n g a p e r e m p t o r y 

s t r i k e a g a i n s t " J.K. B e c k w o r t h , So. 3d a t . I n d e e d , 

B r y a n t d i d n o t even a l l e g e t h a t c o u n s e l w o u l d have c h a l l e n g e d 

J.K. f o r c a u s e o r u s e d a p e r e m p t o r y s t r i k e t o remove J.K. f r o m 
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t h e j u r y had c o u n s e l known o f J.K.'s a l l e g e d " o b s e s s i o n " and 

" p r e c o n c e i v e d i d e a s . " 

We n o t e t h a t B r y a n t a l l e g e s a d d i t i o n a l , and more 

s p e c i f i c , f a c t s i n h i s b r i e f on a p p e a l r e g a r d i n g t h i s c l a i m . 

However, t h e s e f a c t u a l a l l e g a t i o n s were n o t i n c l u d e d i n h i s 

p e t i t i o n o r amended p e t i t i o n ; t h e r e f o r e , t h e y a r e n o t p r o p e r l y 

b e f o r e t h i s C o u r t f o r r e v i e w and w i l l n o t be c o n s i d e r e d . See, 

e.g., B e a r d e n v. S t a t e , 825 So. 2d 868, 872 ( A l a . C r i m . App. 

2001) ( " A l t h o u g h B e a r d e n a t t e m p t s t o i n c l u d e more s p e c i f i c 

f a c t s r e g a r d i n g h i s c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l i n h i s b r i e f t o t h i s C o u r t , t h o s e a l l e g a t i o n s a r e n o t 

p r o p e r l y b e f o r e t h i s C o u r t f o r r e v i e w b e c a u s e B e a r d e n d i d n o t 

i n c l u d e them i n h i s o r i g i n a l p e t i t i o n b e f o r e t h e c i r c u i t 

c o u r t . " ) . See a l s o Hodges v. S t a t e , [Ms. CR-04-1226, M a r c h 

23, 2007] So. 3d ( A l a . C r i m . App. 2 0 0 7 ) , and Hyde v. 

S t a t e , 950 So. 2d 344 ( A l a . C r i m . App. 2 0 0 6 ) . 

B e c a u s e t h i s c l a i m f a i l e d t o s a t i s f y t h e p l e a d i n g 

r e q u i r e m e n t s i n R u l e 32.3 and R u l e 3 2 . 6 ( b ) , summary d i s m i s s a l 

was p r o p e r u n d e r R u l e 3 2 . 7 ( d ) . 5 

5 A l t h o u g h t h i s was n o t t h e r e a s o n f o r t h e c i r c u i t c o u r t ' s 
summary d i s m i s s a l o f t h i s c l a i m -- t h e c i r c u i t c o u r t d i s m i s s e d 
t h e c l a i m as m e r i t l e s s -- we may n o n e t h e l e s s a f f i r m t h e 

29 



CR-08-0405 

B. 

B r y a n t c o n t e n d s t h a t he s u f f i c i e n t l y p l e a d e d i n h i s 

amended p e t i t i o n h i s c l a i m t h a t t r i a l c o u n s e l a t h i s f i r s t 

t r i a l and t r i a l c o u n s e l a t h i s s e c o n d p e n a l t y - p h a s e t r i a l were 

i n e f f e c t i v e f o r n o t p r o p e r l y i n v e s t i g a t i n g and p r e p a r i n g f o r 

B r y a n t ' s t r i a l s . 6 S p e c i f i c a l l y , he a r g u e s t h a t he 

s u f f i c i e n t l y p l e a d e d t h a t h i s t r i a l c o u n s e l (1) f a i l e d t o 

i n v e s t i g a t e t h e b l o o d s p a t t e r a t t h e s c e n e where H o l l i s was 

k i l l e d and t o r e t a i n a b l o o d - s p a t t e r e x p e r t ; (2) f a i l e d t o 

i n v e s t i g a t e t h e b l o o d f o u n d on h i s b l u e j e a n s and r e t a i n a DNA 

e x p e r t ; and (3) f a i l e d t o i n v e s t i g a t e t h e two u s e d condoms 

f o u n d a t t h e s c e n e where H o l l i s was k i l l e d and t o r e t a i n a DNA 

e x p e r t t o have t h e two condoms t e s t e d f o r DNA. 7 

c i r c u i t c o u r t ' s j u d g m e n t on t h i s g r o u n d . See McNabb v. S t a t e , 
991 So. 2d 313 ( A l a . C r i m . App. 2 0 0 7 ) . 

6 I n h i s o r i g i n a l p e t i t i o n , B r y a n t s p l i t t h i s c l a i m i n t o 
two s e p a r a t e c l a i m s -- one r e l a t i n g t o t r i a l c o u n s e l a t h i s 
f i r s t t r i a l a n d one r e l a t i n g t o t r i a l c o u n s e l a t h i s s e c o n d 
p e n a l t y - p h a s e t r i a l . I n h i s amended p e t i t i o n , B r y a n t merged 
t h e two i n t o a s i n g l e c l a i m , and we a d d r e s s i t as s u c h . 

7 A l t h o u g h i n m a k i n g h i s argument on a p p e a l B r y a n t r e f e r s 
i n h i s b r i e f t o p a r a g r a p h s 64-77 o f h i s amended p e t i t i o n , he 
makes o n l y t h e above t h r e e a r g u m e n t s on a p p e a l . Those t h r e e 
a r g u m e n t s a r e c o n t a i n e d i n p a r a g r a p h s 66-71 o f t h e amended 
p e t i t i o n . P a r a g r a p h s 64 and 65 a r e i n t r o d u c t o r y p a r a g r a p h s 
s e t t i n g f o r t h l a w and do n o t c o n t a i n s e p a r a t e c l a i m s o f 
i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . P a r a g r a p h s 72-77 i n t h e 
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In h i s amended p e t i t i o n , B r y a n t a l l e g e d t h e f o l l o w i n g 

f a c t s w i t h r e s p e c t t o t h i s c l a i m : 

" B o t h t r i a l and r e s e n t e n c i n g c o u n s e l f a i l e d t o 
i n v e s t i g a t e t h e [ l a c k o f ] p h y s i c a l e v i d e n c e i n t h e 
c a s e . N e i t h e r Mr. Y a r b r o u g h n o r Mr. C r e s p i e v e r 
r e t a i n e d a b l o o d s p a t t e r e x p e r t who c o u l d a n a l y z e 
t h e c r i m e s c e n e and B r y a n t ' s c l o t h i n g t o d e t e r m i n e 
w h e t h e r t h e b l o o d s p a t t e r f o u n d was c o n s i s t e n t w i t h 
t h e t y p e o f wounds D o n a l d H o l l i s s u s t a i n e d . T r i a l 
t e s t i m o n y r e v e a l e d t h a t b l o o d s p a t t e r was f o u n d on 
a b u i l d i n g , on t r e e s , and on t h e g r o u n d i n t h e a r e a 
where t h e murder o c c u r r e d . D u r i n g t h e t r i a l and 
r e s e n t e n c i n g t r i a l , t h e m e d i c a l e x a m i n e r t e s t i f i e d 
t h a t D o n a l d H o l l i s was s h o t t h r e e t i m e s a t c l o s e 
r a n g e . However, o n l y a m i n u s c u l e amount o f b l o o d (a 
d r o p t h e s i z e o f an e r a s e r on a p e n c i l ) was f o u n d on 
B r y a n t ' s c l o t h i n g . And, t h e S t a t e c o u l d n o t even 
c o n c l u s i v e l y d e m o n s t r a t e t h a t t h e m i n u s c u l e amount 
of b l o o d was H o l l i s ' b l o o d , b u t r a t h e r was a 
c o m b i n a t i o n o f H o l l i s ' and B r y a n t ' s b l o o d . I n s p i t e 
o f t h e g r o s s c o n t r a d i c t i o n b e t ween t h e S t a t e ' s 
e v i d e n c e and m e d i c a l t e s t i m o n y , n e i t h e r t r i a l n o r 
r e s e n t e n c i n g c o u n s e l r e t a i n e d a b l o o d s p a t t e r e x p e r t 
t o i n d e p e n d e n t l y a n a l y z e t h e c r i m e s c e n e and 
B r y a n t ' s c l o t h i n g t o d e t e r m i n e w h e t h e r t h e b l o o d 
s p a t t e r f o u n d on B r y a n t was c o n s i s t e n t w i t h t h e 
t y p e s o f wounds D o n a l d H o l l i s s u s t a i n e d . 

"Had t r i a l o r r e s e n t e n c i n g c o u n s e l p r o c u r e d a 
b l o o d s p a t t e r e x p e r t t o examine t h e e v i d e n c e , t h e 
e x p e r t w o u l d have c o n d u c t e d t e s t s t o r e c r e a t e t h e 
c r i m e . B a s e d on t h a t r e c r e a t i o n , t h e e x p e r t may 
have t e s t i f i e d t h a t a p e r s o n who s h o o t s a n o t h e r a t 
c l o s e p r o x i m i t y s h o u l d have a s i g n i f i c a n t amount o f 

amended p e t i t i o n i n c l u d e a d d i t i o n a l c l a i m s r e g a r d i n g c o u n s e l ' s 
a l l e g e d f a i l u r e t o i n v e s t i g a t e o t h e r p o s s i b l e l e a d s b e s i d e s 
t h e t h r e e B r y a n t a r g u e s on a p p e a l , b u t B r y a n t makes no 
a rgument i n h i s b r i e f on a p p e a l a b o u t t h o s e c l a i m s . See P a r t 
I I . G . o f t h i s o p i n i o n . 
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b l o o d on h i s p e r s o n . Or t h e e x p e r t may have 
t e s t i f i e d t h a t where t h e gun s h o t wounds c r e a t e 
b l o o d s p a t t e r i n t h e p a t t e r n as on and p r o x i m i t y t o 
t h e b u i l d i n g a t t h e l o c a t i o n where H o l l i s was s h o t , 
t h e s h o o t e r w o u l d have a s i g n i f i c a n t amount o f b l o o d 
on h i s c l o t h i n g o r , a t a minimum, more t h a n a 
m i n u s c u l e d r o p o f b l o o d t h a t c a n n o t even be 
a t t r i b u t e d s o l e l y t o t h e v i c t i m . C o u n s e l s ' f a i l u r e 
t o p r o c u r e a b l o o d s p a t t e r e x p e r t f e l l b e l o w t h e 
o b j e c t i v e s t a n d a r d o f r e a s o n a b l e n e s s and s e r i o u s l y 
p r e j u d i c e d B r y a n t b e c a u s e t h e e x p e r t may have 
p r e s e n t e d p o t e n t i a l l y e x c u l p a t o r y e v i d e n c e . But f o r 
c o u n s e l ' s f a i l u r e t o c a l l a b l o o d s p a t t e r e x p e r t , 
t h e r e i s a r e a s o n a b l e l i k e l i h o o d t h a t B r y a n t w o u l d 
have been a c q u i t t e d o r w o u l d have a v o i d e d a d e a t h 
s e n t e n c e . A t t h e t i m e o f B r y a n t ' s o r i g i n a l and 
r e s e n t e n c i n g t r i a l s , numerous b l o o d s p a t t e r e x p e r t s 
were a v a i l a b l e t o t e s t i f y , i n c l u d i n g C a p t a i n Tom 
B e v e l , owner o f TBI LLC l o c a t e d i n Oklahoma, and 
G a r y R i n i , f o r e n s i c s c i e n c e c o n s u l t a n t l o c a t e d i n 
C l e v e l a n d , O h i o . Had c o u n s e l f o l l o w e d t h e s e 
i n v e s t i g a t i v e l e a d s , b o t h t r i a l c o u n s e l and 
r e s e n t e n c i n g c o u n s e l c o u l d have u n c o v e r e d e v i d e n c e 
t h a t c o n t r a d i c t e d t h e S t a t e ' s c a s e w h i c h may have 
u n d e r m i n e d t h e S t a t e ' s a b i l i t y t o s e n t e n c e B r y a n t t o 
_ i _ _ j _ i _ d e a t h . 

"... As o f t h e f i l i n g o f t h i s Amended P e t i t i o n , 
t h e C o u r t has d e n i e d B r y a n t d i s c o v e r y o f p h y s i c a l 
e v i d e n c e b u t once d i s c o v e r y i s a l l o w e d , B r y a n t f u l l y 
i n t e n d s t o r e t a i n a f o r e n s i c e x p e r t t o i n v e s t i g a t e 
t h e b l o o d s p a t t e r e v i d e n c e . 

" D u r i n g t h e f i r s t t r i a l , t h e S t a t e ' s e x p e r t 
t e s t i f i e d t h a t as a r e s u l t o f DNA t e s t i n g he 
b e l i e v e d t h e t i n y b l o o d s p o t f o u n d on B r y a n t ' s p a n t s 
was a m i x t u r e o f B r y a n t ' s and t h e v i c t i m ' s b l o o d . 
The e x p e r t , however, t e s t i f i e d t h a t he c o u l d n o t be 
a b s o l u t e l y s u r e . Mr. Y a r b r o u g h p r e s e n t e d no e x p e r t 
i n h i s c a s e - i n - c h i e f t o c o n t r a d i c t o r p r o v i d e t h e 
j u r y an a l t e r n a t i v e e x p l a n a t i o n r e g a r d i n g t h e b l o o d 
and t o whom i t b e l o n g e d . F u r t h e r m o r e , r e s e n t e n c i n g 
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c o u n s e l d i d n o t p r e s e n t an e x p e r t on DNA e v i d e n c e . 
A DNA e x p e r t w o u l d have e v a l u a t e d t h e v i a b i l i t y o f 
o b t a i n i n g a p o s i t i v e DNA match on s u c h a s m a l l 
amount o f b l o o d . Had t h e DNA e x p e r t i n d i c a t e d t h a t 
i t was i m p o s s i b l e t o o b t a i n a r e l i a b l e DNA r e s u l t on 
t h i s s a m p l e , i t w o u l d have removed t h e one p i e c e o f 
p h y s i c a l e v i d e n c e t y i n g B r y a n t t o H o l l i s ' h o m i c i d e . 
As o f t h e f i l i n g o f t h i s Amended P e t i t i o n , t h e C o u r t 
has r e f u s e d B r y a n t d i s c o v e r y o f p h y s i c a l e v i d e n c e 
b u t once d i s c o v e r y i s a l l o w e d , B r y a n t f u l l y i n t e n d s 
t o r e t a i n a f o r e n s i c e x p e r t t o i n v e s t i g a t e DNA 
e v i d e n c e . 

" F u r t h e r m o r e , b o t h t r i a l and r e s e n t e n c i n g 
c o u n s e l (as w e l l as t h e p o l i c e ) b e l i e v e d t h a t t h e 
c r i m e was s e x u a l l y m o t i v a t e d , b u t n e i t h e r c o u n s e l 
c o n d u c t e d an a d e q u a t e i n v e s t i g a t i o n i n t o any 
p o s s i b l e c o n n e c t i o n s r e g a r d i n g t h e s e x u a l u n d e r t o n e 
o f t h i s c r i m e . Two u s e d condoms were f o u n d a t t h e 
s c e n e o f t h e c r i m e t h a t u n d o u b t e d l y c o n t a i n e d DNA o f 
a p e r s o n o r p e r s o n s i n v o l v e d i n t h e c r i m e , b u t 
c o u n s e l f a i l e d t o g e t t h e condoms t e s t e d , o r f i l e 
a p p r o p r i a t e m o t i o n s r e g a r d i n g t h i s e v i d e n c e . 

"The f a i l u r e o f b o t h t r i a l c o u n s e l and 
r e s e n t e n c i n g c o u n s e l t o p r e s e n t an e x p e r t on DNA 
e v i d e n c e i s b e l o w t h e o b j e c t i v e s t a n d a r d o f 
r e a s o n a b l e n e s s and s e r i o u s l y p r e j u d i c e d B r y a n t 
b e c a u s e t h e e x p e r t may have p r e s e n t e d e x c u l p a t o r y 
e v i d e n c e . A c c o r d i n g t o Mr. Y a r b r o u g h ' s n o t e s , 
C e l l m a r k D i a g n o s t i c s , I n c . , a f o r e n s i c l a b o r a t o r y 
l o c a t e d i n Germantown, M a r y l a n d , was a v a i l a b l e and 
w i l l i n g t o do DNA t e s t i n g on t h e e v i d e n c e i n t h i s 
c a s e . But f o r c o u n s e l ' s f a i l u r e t o c a l l a DNA 
e x p e r t , t h e r e i s a r e a s o n a b l e l i k e l i h o o d t h a t B r y a n t 
w o u l d have been a c q u i t t e d o r w o u l d have a v o i d e d a 
d e a t h s e n t e n c e . Had c o u n s e l f o l l o w e d t h e s e 
i n v e s t i g a t i v e l e a d s , b o t h t r i a l c o u n s e l and 
r e s e n t e n c i n g c o u n s e l c o u l d have c h a l l e n g e d t h e 
a g g r a v a t i n g c i r c u m s t a n c e s r e l i e d on by t h e S t a t e t o 
s e n t e n c e B r y a n t t o d e a t h . " 
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(C. 465-68.) 

W i t h r e s p e c t t o t h i s c l a i m as i t r e l a t e s t o B r y a n t ' s 

c o u n s e l a t h i s s e c o n d p e n a l t y - p h a s e t r i a l , we f i n d t h e c l a i m 

t o be m e r i t l e s s on i t s f a c e . The o n l y i s s u e a t t h e s e c o n d 

p e n a l t y - p h a s e t r i a l was what s e n t e n c e B r y a n t s h o u l d r e c e i v e 

f o r h i s c a p i t a l - m u r d e r c o n v i c t i o n . B r y a n t ' s g u i l t as t o t h e 

c r i m e h a d a l r e a d y been d e t e r m i n e d i n t h e f i r s t t r i a l a nd c o u l d 

n o t be a t t a c k e d a t t h e s e c o n d p e n a l t y - p h a s e t r i a l . The 

i n v e s t i g a t i o n a n d e v i d e n c e B r y a n t a s s e r t e d t h a t h i s c o u n s e l 

s h o u l d have c o n d u c t e d and p r e s e n t e d a t h i s s e c o n d p e n a l t y -

p h a s e t r i a l -- a b l o o d - s p a t t e r e x p e r t and a DNA e x p e r t -¬

w o u l d h a v e , as B r y a n t a l l e g e d i n h i s p e t i t i o n , c h a l l e n g e d t h e 

S t a t e ' s e v i d e n c e o f h i s g u i l t o f t h e c r i m e , n o t what 

p u n i s h m e n t he s h o u l d r e c e i v e . However, t h e A l a b a m a Supreme 

C o u r t has h e l d t h a t " [ r ] e s i d u a l d o u b t i s n o t a m i t i g a t i n g 

c i r c u m s t a n c e " t o be c o n s i d e r e d a t t h e p e n a l t y p h a s e o f a 

c a p i t a l t r i a l . Ex p a r t e L e w i s , 24 So. 3d 540, 544 ( A l a . 

2 0 0 9 ) . I n a d d i t i o n , t h i s C o u r t s p e c i f i c a l l y h e l d on a p p e a l 

f r o m B r y a n t ' s s e c o n d p e n a l t y - p h a s e t r i a l t h a t t h e t r i a l c o u r t 

h a d c o r r e c t l y d e n i e d B r y a n t ' s r e q u e s t f o r a j u r y i n s t r u c t i o n 

on r e s i d u a l d o u b t . T h e r e f o r e , t h i s c l a i m i s m e r i t l e s s i n s o f a r 
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as i t r e l a t e s t o B r y a n t ' s c o u n s e l a t h i s s e c o n d p e n a l t y - p h a s e 

t r i a l . 

However, w i t h r e s p e c t t o t h i s c l a i m as i t r e l a t e s t o 

B r y a n t ' s c o u n s e l a t h i s f i r s t t r i a l , we f i n d t h i s c l a i m t o be 

s u f f i c i e n t l y p l e a d e d and m e r i t o r i o u s on i t s f a c e . B r y a n t d i d 

n o t m e r e l y make a b a r e a l l e g a t i o n t h a t h i s c o n s t i t u t i o n a l 

r i g h t s had been v i o l a t e d o r s t a t e mere c o n c l u s i o n s o f l a w . He 

i d e n t i f i e d t h e s p e c i f i c e x p e r t s he b e l i e v e d c o u n s e l s h o u l d 

have r e t a i n e d (even naming t h e s p e c i f i c e x p e r t s who were 

a v a i l a b l e a t t h e t i m e o f h i s f i r s t t r i a l ) , a l l e g e d what he 

b e l i e v e d t h o s e e x p e r t s c o u l d have d i s c o v e r e d and t e s t i f i e d t o 

had t h e y been r e t a i n e d , and e x p l a i n e d how t h e l a c k o f 

t e s t i m o n y f r o m s u c h e x p e r t s p r e j u d i c e d h i s d e f e n s e . I n l i g h t 

o f t h e n a t u r e o f t h e s e c l a i m s and t h e c i r c u i t c o u r t ' s b l a n k e t 

d e n i a l o f B r y a n t ' s d i s c o v e r y r e q u e s t , we f a i l t o see what 

a d d i t i o n a l i n f o r m a t i o n B r y a n t c o u l d have p o s s i b l y a l l e g e d . 

T h e r e f o r e , we c o n c l u d e t h a t B r y a n t p l e a d e d s u f f i c i e n t l y 

s p e c i f i c f a c t s w i t h r e s p e c t t o t h e s e c l a i m s t o s a t i s f y t h e 

p l e a d i n g r e q u i r e m e n t s i n R u l e 32.3 and R u l e 32.6(b) and t o 

e n t i t l e h i m t o an o p p o r t u n i t y t o p r o v e t h e s e c l a i m s a t an 

e v i d e n t i a r y h e a r i n g . 
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C. 

B r y a n t a l s o c o n t e n d s t h a t he s u f f i c i e n t l y p l e a d e d h i s 

c l a i m t h a t h i s t r i a l c o u n s e l a t h i s f i r s t t r i a l w ere 

i n e f f e c t i v e f o r n o t p r o p e r l y i n v e s t i g a t i n g a nd p r e s e n t i n g 

e v i d e n c e t o s u p p o r t a m o t i o n t o s u p p r e s s t h e f i r s t s t a t e m e n t 

he made t o p o l i c e . S p e c i f i c a l l y , he a r g u e s t h a t he p l e a d e d 

s u f f i c i e n t f a c t s i n d i c a t i n g t h a t he h a d r e q u e s t e d a l a w y e r 

b e f o r e h i s f i r s t i n t e r r o g a t i o n t h e n i g h t he was a r r e s t e d , t h a t 

t h e r e q u e s t was i g n o r e d b y t h e p o l i c e , a n d t h a t h i s t r i a l 

c o u n s e l knew a b o u t t h e r e q u e s t b u t f a i l e d t o i n v e s t i g a t e o r 

p r e s e n t e v i d e n c e o f t h a t r e q u e s t i n o r d e r t o s u p p r e s s t h a t 

f i r s t s t a t e m e n t o r h i s s e c o n d s t a t e m e n t , made t o p o l i c e t h e 

n e x t day. 

I n h i s amended p e t i t i o n , B r y a n t a l l e g e d t h e f o l l o w i n g 

w i t h r e s p e c t t o t h i s c l a i m : 

" D u r i n g t h e p r e - t r i a l p h a s e o f B r y a n t ' s t r i a l , 
Mr. Y a r b r o u g h moved t o s u p p r e s s t h e s e c o n d 
i n t e r r o g a t i o n ( c a p t u r e d on t a p e ) c o n d u c t e d b y t h e 
Dot h a n P o l i c e D e p a r t m e n t on J a n u a r y 30, 1997. 
C o u n s e l was g r a n t e d a h e a r i n g on h i s m o t i o n t o 
s u p p r e s s B r y a n t ' s s e c o n d s t a t e m e n t . C o u n s e l , 
h o w e v e r, f a i l e d t o p r e s e n t c r i t i c a l e v i d e n c e t h a t 
u n q u e s t i o n a b l y w o u l d h a v e r e s u l t e d i n t h e 
s u p p r e s s i o n o f t h e f i r s t s t a t e m e n t ( t a k e n on J a n u a r y 
29, 1997 a n d u n r e c o r d e d , b u t a b o u t w h i c h S g t . 
S t a n l e y was a l l o w e d t o t e s t i f y ) a nd c o u l d h a v e 
a f f e c t e d t h e outcome on t h e m o t i o n t o s u p p r e s s 
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r u l i n g . S p e c i f i c a l l y , C o u n s e l f a i l e d t o p r e s e n t 
e v i d e n c e b y S h e i l i a h G a y l e B r y a n t McCree t h a t B r y a n t 
h a d a s k e d f o r an a t t o r n e y p r i o r t o t h e J a n u a r y 29 
p o l i c e i n t e r r o g a t i o n . A l t h o u g h McCree d i d n o t 
o v e r h e a r any p a r t o f t h e s e c o n d i n t e r r o g a t i o n on 
J a n u a r y 30, h e r t e s t i m o n y r e g a r d i n g what o c c u r r e d 
w i t h r e s p e c t t o t h e f i r s t s t a t e m e n t w o u l d have 
b u t t r e s s e d B r y a n t ' s m u l t i p l e r e q u e s t s d u r i n g t h e 
s e c o n d i n t e r r o g a t i o n f o r a l a w y e r . 

"On t h e n i g h t o f J a n u a r y 29, 1997, t h e n i g h t o f 
B r y a n t ' s f i r s t i n t e r r o g a t i o n b y t h e D othan P o l i c e 
D e p a r t m e n t , he p h o n e d h i s s i s t e r S h e i l i a h G a y l e 
B r y a n t M cCree. T h e i r c o n v e r s a t i o n t o o k p l a c e on 
s p e a k e r p h o n e w i t h S g t . S t a n l e y i n t h e room. B r y a n t 
t o l d S h e i l i a h B r y a n t t h e y were a c c u s i n g h i m o f 
c a p i t a l m u r d e r . She a d v i s e d B r y a n t t o a s k f o r an 
a t t o r n e y a n d n o t t o s a y a n y t h i n g u n t i l he r e c e i v e d 
one. The s p e a k e r p h o n e r e m a i n e d on a f t e r she and 
B r y a n t s a i d g o odbye. She t h e n h e a r d B r y a n t a s k f o r 
c i g a r e t t e s and a l a w y e r . The p o l i c e t o l d B r y a n t 
t h e y w o u l d g e t h i m a l a w y e r , b u t c o n t i n u e d t h e 
i n t e r r o g a t i o n and t o l d h i m he n e e d e d t o 'answer 
t h e i r q u e s t i o n s . ' A f t e r a p p r o x i m a t e l y t h i r t y 
s e c o n d s , someone r e a l i z e d t h e s p e a k e r was s t i l l on, 
and e n d e d t h e c a l l . Ms. McCree t o l d B r y a n t ' s 
a t t o r n e y what she h a d o v e r h e a r d . T h a t a t t o r n e y h a d 
t o w i t h d r a w due t o a c o n f l i c t o f i n t e r e s t . Ms. 
McCree s u b s e q u e n t l y t o l d c o u r t a p p o i n t e d a t t o r n e y s 
Mr. M o t l e y and Mr. Y a r b r o u g h a b o u t t h e p o r t i o n o f 
t h e i n t e r r o g a t i o n t h a t she h a d o v e r h e a r d [ . ] Ms. 
M c C r e e ' s t e s t i m o n y a b o u t what she o v e r h e a r d and S g t . 
S t a n l e y ' s r e f u s a l t o h o n o r B r y a n t ' s e x e r c i s e o f h i s 
r i g h t c e r t a i n l y p r o v i d e d g r o u n d s f o r e x c l u d i n g t h e 
e n t i r e t y o f B r y a n t ' s J a n u a r y 29, 1997 s t a t e m e n t . 
W i t h o u t t h a t s t a t e m e n t , t h e S t a t e w o u l d h a v e h a d no 
b a s i s f o r a s s e r t i n g t h a t B r y a n t made a comment 
d u r i n g t h e i n t e r r o g a t i o n w h i c h t h e p o l i c e t o o k as an 
a d m i s s i o n o f k i l l i n g H o l l i s . ( A c c o r d i n g t o S g t , 
S t a n l e y , i n r e s p o n s e t o S t a n l e y ' s q u e s t i o n r e g a r d i n g 
why B r y a n t s h o t H o l l i s t h r e e t i m e s a n d what was on 
B r y a n t ' s m i n d , B r y a n t r e s p o n d e d ' I d o n ' t know, I 
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t h i n k I n e e d h e l p . . . . Sometimes I am j u s t n o t 
J e r r y . ' ) 

" I n a d d i t i o n , d u r i n g t h e s e c o n d i n t e r r o g a t i o n , 
w h i c h was t a p e - r e c o r d e d , B r y a n t c o n s i s t e n t l y a s k e d 
f o r a l a w y e r . The p o l i c e i g n o r e d h i s r e q u e s t s a n d 
c o n t i n u e d a s k i n g h i m q u e s t i o n s , d e s p i t e B r y a n t ' s 
v e r y c l e a r a nd r e p e a t e d i n v o c a t i o n o f h i s r i g h t t o 
c o u n s e l . 

" I n s p i t e o f b e i n g i n p o s s e s s i o n o f s u c h 
c r i t i c a l i n f o r m a t i o n , Mr. Y a r b r o u g h f a i l e d t o move 
t o s u p p r e s s t h e f i r s t ( u n - r e c o r d e d ) s t a t e m e n t , t o 
c a l l Ms. McCree t o t e s t i f y a t t h e s u p p r e s s i o n 
h e a r i n g , and t o i n t r o d u c e t h i s c r i t i c a l p i e c e o f 
e v i d e n c e o f a c o n s t i t u t i o n a l v i o l a t i o n u n d e r M i r a n d a  
v. A r i z o n a , 384 U.S. 436 ( 1 9 6 6 ) . S u b s e q u e n t l y , t h e 
m o t i o n t o s u p p r e s s t h e s e c o n d s t a t e m e n t was d e n i e d 
i n s u b s t a n t i a l p a r t ( t h e f i r s t 66 pages o f t h e 
w r i t t e n t r a n s c r i p t f r o m t h e J a n u a r y 30, 1997 
i n t e r r o g a t i o n were n o t s u p p r e s s e d , even t h o u g h 
B r y a n t h a d r e q u e s t e d a l a w y e r numerous t i m e s p r i o r 
t o page 66 o f t h e t r a n s c r i p t ) a nd B r y a n t ' s 
i n t e r r o g a t i o n a nd s t a t e m e n t s were a d m i t t e d a t t r i a l 
t h r o u g h S g t . S t a n l e y ' s t e s t i m o n y . Had Mr. Y a r b r o u g h 
c a l l e d Ms. McCree t o t e s t i f y , t h e r e i s a r e a s o n a b l e 
l i k e l i h o o d t h a t t h e c o u r t w o u l d h a v e e x c l u d e d 
B r y a n t ' s s t a t e m e n t s f r o m t r i a l . Ms. B r y a n t ' s 
t e s t i m o n y w o u l d h a v e d e m o n s t r a t e d t h a t B r y a n t s o u g h t 
c o u n s e l i m m e d i a t e l y upon a r r e s t a nd t h e r e f o r e none 
o f t h e s t a t e m e n t s he made were v o l u n t a r y and f r e e l y 
g i v e n . 

"Mr. Y a r b r o u g h ' s f a i l u r e t o p r o v i d e c r i t i c a l 
e v i d e n c e a t t h e s u p p r e s s i o n h e a r i n g p r e j u d i c e d 
B r y a n t b e c a u s e B r y a n t ' s s t a t e m e n t s were a d m i t t e d a t 
t r i a l . Mr. Y a r b r o u g h ' s a c t i o n s c a n n o t be a t t r i b u t e d 
t o r e a s o n a b l e t r i a l s t r a t e g y . 

"But f o r c o u n s e l ' s f a i l u r e t o p r o v i d e c r i t i c a l 
e v i d e n c e a t t h e s u p p r e s s i o n h e a r i n g t h e r e i s a 
r e a s o n a b l e p r o b a b i l i t y t h a t B r y a n t w o u l d have been 
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a c q u i t t e d o r w o u l d have a v o i d e d a d e a t h s e n t e n c e . 
Mr. Y a r b r o u g h ' s f a i l u r e t o p r o v i d e c r u c i a l e v i d e n c e 
t o e x c l u d e B r y a n t ' s s t a t e m e n t c o n s t i t u t e s 
i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l t h a t s e v e r e l y 
p r e j u d i c e d B r y a n t . " 

(C. 474-76.) 

We a l s o f i n d t h i s c l a i m t o be s u f f i c i e n t l y p l e a d e d and 

m e r i t o r i o u s on i t s f a c e . B r y a n t a l l e g e d w i t h s p e c i f i c i t y 

c o u n s e l ' s o m i s s i o n t h a t he b e l i e v e d c o n s t i t u t e d d e f i c i e n t 

p e r f o r m a n c e -- n o t m o v i n g t o s u p p r e s s h i s f i r s t s t a t e m e n t t o 

p o l i c e and n o t c a l l i n g h i s s i s t e r t o t e s t i f y t o e s t a b l i s h t h a t 

t h a t f i r s t s t a t e m e n t was o b t a i n e d i n v i o l a t i o n o f h i s r i g h t t o 

c o u n s e l -- and he a l l e g e d w i t h s p e c i f i c i t y how he was 

p r e j u d i c e d by c o u n s e l ' s o m i s s i o n -- t h a t h i s f i r s t s t a t e m e n t 

w o u l d l i k e l y h ave b e e n s u p p r e s s e d t h e r e b y n e g a t i n g t h e S t a t e ' s 

a b i l i t y t o a r g u e t h a t h i s f i r s t s t a t e m e n t i n c l u d e d a 

c o n f e s s i o n t o t h e c r i m e . T h e r e f o r e , B r y a n t p l e a d e d 

s u f f i c i e n t l y s p e c i f i c f a c t s w i t h r e s p e c t t o t h i s c l a i m t o 

s a t i s f y t h e p l e a d i n g r e q u i r e m e n t s i n R u l e 32.3 and R u l e 

3 2.6(b) and t o e n t i t l e h i m t o an o p p o r t u n i t y t o p r o v e t h i s 

c l a i m a t an e v i d e n t i a r y h e a r i n g . 
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D. 

B r y a n t c o n t e n d s t h a t he s u f f i c i e n t l y p l e a d e d h i s c l a i m s t h a t 

t r i a l c o u n s e l a t h i s f i r s t t r i a l and t r i a l c o u n s e l a t h i s 

s e c o n d p e n a l t y - p h a s e t r i a l were i n e f f e c t i v e f o r f a i l i n g t o 

a d e q u a t e l y i m p e a c h R i c k y V i c k e r s ' s t e s t i m o n y , and t h a t t r i a l 

c o u n s e l a t h i s s e c o n d p e n a l t y - p h a s e t r i a l were i n e f f e c t i v e f o r 

f a i l i n g t o a d e q u a t e l y c h a l l e n g e V i c k e r s ' s u n a v a i l a b i l i t y -¬

w h i c h u l t i m a t e l y l e d t o V i c k e r s ' s t e s t i m o n y f r o m B r y a n t ' s 

f i r s t t r i a l b e i n g r e a d t o t h e j u r y a t t h e s e c o n d p e n a l t y - p h a s e 

t r i a l . 

I n h i s amended p e t i t i o n , B r y a n t a l l e g e d t h e f o l l o w i n g 

w i t h r e s p e c t t o t h e s e c l a i m s : 

"Mr. Y a r b r o u g h f a i l e d t o p r o p e r l y i m p e a c h 
S t a t e ' s w i t n e s s R i c k y V i c k e r s [ a t h i s f i r s t t r i a l ] 
b y: (1) n o t p o i n t i n g o u t t h e m a j o r i n c o n s i s t e n c i e s 
b e t w e e n p r i o r s t a t e m e n t s made by V i c k e r s ; (2) n o t 
a d e q u a t e l y e x p l o r i n g what t h e S t a t e o f f e r e d t o 
V i c k e r s i n e x c h a n g e f o r h i s c o o p e r a t i o n and 
t e s t i m o n y ; (3) n o t r e v e a l i n g V i c k e r s ' [ s ] p r e v i o u s 
f e l o n y c o n v i c t i o n s ; a n d (4) n o t p o i n t i n g o u t 
V i c k e r s ' [ s ] g e n e r a l l a c k o f c h a r a c t e r f o r 
t r u t h f u l n e s s . 

" V i c k e r s gave a s t a t e m e n t t o S e r g e a n t J i m 
S t a n l e y on J a n u a r y 30, 1997 and g ave a n o t h e r 
s t a t e m e n t t o S e r g e a n t D a v i d J a y on J a n u a r y 31, 1997. 
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B o t h t h e s e s t a t e m e n t s d i f f e r e d f r o m e a c h o t h e r and 
f r o m t h e s t o r y t h a t V i c k e r s u l t i m a t e l y t o l d on t h e 
s t a n d d u r i n g B r y a n t ' s o r i g i n a l t r i a l . 

" F o r e x a m p l e , a t t r i a l , V i c k e r s t e s t i f i e d t h a t 
B r y a n t d r o v e t o t h e h o u s e o f a p e r s o n who V i c k e r s 
i d e n t i f i e d a t t r i a l as b e i n g Raymond M a t h i s . 
V i c k e r s s a i d t h a t B r y a n t and M a t h i s d i s c u s s e d t h e 
s a l e o f t h e c e l l phone, f o l l o w i n g w h i c h M a t h i s 
c a r r i e d t h e phone t o 'some guy' i n e x c h a n g e f o r some 
dope. I n h i s J a n u a r y 29 and 30, 1997 s t a t e m e n t s t o 
t h e p o l i c e , V i c k e r s n e v e r m e n t i o n e d a n y t h i n g a b o u t 
g o i n g t o Raymond M a t h i s ' s h o u s e o r M a t h i s ' s 
i n v o l v e m e n t w i t h t h e c e l l phone. I n f a c t , i n h i s 
J a n u a r y 29 and 30 s t a t e m e n t s , V i c k e r s n e v e r 
m e n t i o n e d a n y t h i n g a b o u t t h e c e l l phone ( o t h e r t h a n 
B r y a n t t a l k i n g on t h e c e l l phone) o r B r y a n t s e l l i n g 
t h e c e l l phone u n t i l J a n u a r y 30, when t h e p o l i c e 
a s k e d w h e t h e r B r y a n t s t i l l h a d t h e c e l l phone when 
t h e y l e f t t h e body on t h e d i r t r o a d . I n r e s p o n s e , 
V i c k e r s gave v a r y i n g a n s w e r s b e f o r e f i n a l l y s e t t l i n g 
on s a y i n g t h a t he t h o u g h t , b u t c o u l d n o t be s u r e 
s i n c e he was on d r u g s , t h a t B r y a n t h a d p u l l e d o f f a t 
a s t o r e and g i v e n a man s t a n d i n g on t h e c o r n e r a t 
t h e s t o r e t h e c e l l phone i n e x c h a n g e f o r some d r u g s . 
I n h i s J a n u a r y 31 s t a t e m e n t , V i c k e r s gave y e t a 
d i f f e r e n t v e r s i o n o f t h e e v e n t . V i c k e r s s a i d t h a t 
B r y a n t went t o M a t h i s ' s h o u s e , gave M a t h i s t h e c e l l 
p hone, M a t h i s gave B r y a n t d i r e c t i o n s t o t h e h o u s e o f 
a woman, M a t h i s went i n t o t h e woman's h o u s e , and 
when M a t h i s r e t u r n e d t o t h e c a r , he no l o n g e r h a d 
t h e c e l l phone b u t d i d have some dope. A g a i n , Mr. 
Y a r b r o u g h d i d n o t h i g h l i g h t any o f t h e s e 
i n c o n s i s t e n c i e s . 

" V i c k e r s a l s o t e s t i f i e d a t t r i a l t h a t M a t h i s 
t o l d h i m a n d B r y a n t where t h e y c o u l d l e a v e a body; 
knew t h e r e was a body i n t h e c a r ; r o d e w i t h them and 

41 



CR-08-0405 

i d e n t i f i e d t h e d i r t r o a d where t h e y c o u l d l e a v e t h e 
body, and g o t o u t o f t h e c a r and w a t c h e d w h i l e 
V i c k e r s and B r y a n t removed t h e body f r o m t h e t r u n k 
a n d p l a c e d i t on t h e h i l l . I n h i s J a n u a r y 29 
s t a t e m e n t t o t h e p o l i c e , V i c k e r s n e v e r m e n t i o n e d 
a n y t h i n g a b o u t M a t h i s ' s i n v o l v e m e n t i n m o v i n g t h e 
body. 

" A t t r i a l , V i c k e r s t e s t i f i e d t h a t he was w i t h 
B r y a n t when B r y a n t p a r k e d t h e c a r . I n h i s J a n u a r y 
30 s t a t e m e n t t o t h e p o l i c e , V i c k e r s o u t r i g h t d e n i e d 
b e i n g w i t h B r y a n t when B r y a n t p a r k e d t h e c a r . I n 
t h a t same s t a t e m e n t , V i c k e r s a l s o s a i d t h a t he d i d 
n o t , a t any t i m e d u r i n g t h e n i g h t , h o l d t h e gun t h a t 
B r y a n t a l l e g e d l y h a d been h o l d i n g o r p o s s e s s e d 
d u r i n g t h e e n t i r e t i m e he was w i t h V i c k e r s . I n h i s 
J a n u a r y 31 s t a t e m e n t , however, V i c k e r s a d m i t t e d 
h o l d i n g t h e gun. 

"Mr. Y a r b r o u g h a l s o f a i l e d t o a d e q u a t e l y e x p l o r e 
what t h e S t a t e o f f e r e d t o V i c k e r s i n e x c h a n g e f o r 
h i s c o o p e r a t i o n and t e s t i m o n y . W h i l e Mr. Y a r b r o u g h 
d i d q u e s t i o n V i c k e r s , Mr. Y a r b r o u g h ' s e x a m i n a t i o n 
was g r o s s l y i n a d e q u a t e . Mr. Y a r b r o u g h ' s e x a m i n a t i o n 
o f V i c k e r s on t h i s i s s u e c o n s i s t e d o f w h e t h e r he h a d 
been c o n v i c t e d o f s e l l i n g dope and b r i e f q u e s t i o n i n g 
r e g a r d i n g w h e t h e r c a p i t a l m u r d e r c h a r g e s h a d be e n 
d r o p p e d a g a i n s t V i c k e r s i n e x c h a n g e f o r h i s 
t e s t i m o n y . Mr. Y a r b r o u g h f a i l e d t o q u e s t i o n and 
i m p e a c h V i c k e r s u s i n g h i s p r i o r b a d a c t s w h i c h w o u l d 
have r e v e a l e d V i c k e r s [ ' s ] e x t e n s i v e h i s t o r y o f d r u g 
us e and w o u l d have e m p h a s i z e d V i c k e r s [ ' s ] 
o v e r w h e l m i n g i n c e n t i v e t o c u t a d e a l w i t h t h e 
p r o s e c u t o r . 

" A l t h o u g h t h e p o l i c e i n i t i a l l y q u e s t i o n e d 
V i c k e r s f o r m u r d e r , t h e S t a t e s u b s e q u e n t l y r e d u c e d 
t h e c h a r g e t o h i n d e r i n g p r o s e c u t i o n . The D i s t r i c t 
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A t t o r n e y ' s s t a n d a r d p r o c e d u r e when s e e k i n g t h e 
c o o p e r a t i o n o f a w i t n e s s who h a d o t h e r c r i m i n a l 
c h a r g e s p e n d i n g was t o g e t t h e g u i l t y p l e a p r i o r t o 
t h e w i t n e s s ' s t e s t i m o n y and t h e n s c h e d u l e t h e 
s e n t e n c i n g h e a r i n g f o r some t i m e a f t e r t h e c a s e i n 
w h i c h t h e w i t n e s s w o u l d t e s t i f y . D e p e n d i n g on 'how 
good' t h e p r o s e c u t o r d e t e r m i n e d t h e w i t n e s s ' s 
t e s t i m o n y t o be, t h e p r o s e c u t o r w o u l d d e t e r m i n e t h e 
recommended s e n t e n c e f o r t h e w i t n e s s i n h i s c r i m i n a l 
c a s e . The p r o s e c u t o r f o l l o w e d t h e same p r o c e d u r e 
when d e a l i n g w i t h V i c k e r s . T r i a l c o u n s e l ' s f a i l u r e 
t o d i s c o v e r and i m p e a c h R i c k y V i c k e r s ' s t e s t i m o n y i n 
t h i s r e g a r d c o u l d n o t be c o n s i d e r e d s t r a t e g i c . 

"Mr. Y a r b r o u g h a l s o f a i l e d t o c a l l c h a r a c t e r 
w i t n e s s e s t o t e s t i f y t o V i c k e r s ' [ s ] c h a r a c t e r f o r 
t r u t h f u l n e s s ; r e s i d e n t s o f t h e B o t t o m s n e i g h b o r h o o d 
w o u l d h a v e t e s t i f i e d t h a t V i c k e r s h a d an a c u t e d r u g 
p r o b l e m a n d t h e r e f o r e h i s s t a t e m e n t s were u n r e l i a b l e 
and t h a t he was g e n e r a l l y an u n t r u t h f u l p e r s o n . 
These c h a r a c t e r w i t n e s s e s w o u l d have a l s o t e s t i f i e d 
t h a t V i c k e r s was c l e a r l y u n d e r t h e i n f l u e n c e o f 
d r u g s d u r i n g h i s t e s t i m o n y a t t r i a l . 

" B ut f o r Mr. Y a r b r o u g h ' s f a i l u r e s d e s c r i b e d 
a b o v e , t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t B r y a n t 
w o u l d h a v e been a c q u i t t e d o r w o u l d have a v o i d e d a 
d e a t h s e n t e n c e . Mr. Y a r b r o u g h ' s d e f i c i e n t 
p e r f o r m a n c e f e l l b e l o w t h e o b j e c t i v e s t a n d a r d o f 
r e a s o n a b l e n e s s and p r e j u d i c e d B r y a n t b e c a u s e Mr. 
Y a r b r o u g h p e r m i t t e d b i a s e d and u n r e l i a b l e t e s t i m o n y 
a g a i n s t B r y a n t . 

" R e s e n t e n c i n g c o u n s e l f a i l e d t o e f f e c t i v e l y 
c h a l l e n g e t h e S t a t e ' s p r o f f e r o f R i c k y V i c k e r s ' s 
t r i a l t r a n s c r i p t i n s t e a d o f l i v e t e s t i m o n y b e c a u s e 
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R i c k y V i c k e r s was ' u n a v a i l a b l e ' t o t e s t i f y u n d e r 
A l a . R. E v i d . 8 0 4 ( a ) ( 5 ) . (R. 11-19; R. 316-18 
Remand.) The A l a b a m a Supreme C o u r t s t a t e d i n Ex  
p a r t e S c r o g g i n s , 727 So. 2d 131 ( A l a . 1 9 9 8 ) , t h a t 
t h e p r o s e c u t i o n must make 'a g o o d f a i t h e f f o r t t o 
o b t a i n t h e p r e s e n c e o f t h e d e c l a r a n t a t t r i a l ' i n 
o r d e r t o o f f e r t h e s t a t e m e n t o f a w i t n e s s who i s n o t 
p r e s e n t a t t r i a l a nd s a t i s f y t h e r i g h t o f 
c o n f r o n t a t i o n . The S t a t e must e x e r c i s e due 
d i l i g e n c e i n i t s a t t e m p t t o p r o c u r e t h e p r e s e n c e o f 
a w i t n e s s . J o h n s o n v. S t a t e , 623 So. 2d 444 ( A l a . 
C r i m . App. 1 9 9 3 ) . The c o u r t i m p o s e s a h i g h s t a n d a r d 
f o r p r o v i n g t h a t s u c h due d i l i g e n c e t o o k p l a c e . The 
p a r t y s e e k i n g t o i n t r o d u c e t h e d e c l a r a n t ' s s t a t e m e n t 
has t o show t h a t i t i s u n a b l e t o p r o c u r e t h e 
d e c l a r a n t ' s a t t e n d a n c e e i t h e r b y l e g a l p r o c e s s o r b y 
o t h e r r e a s o n a b l e means. W i l l i a m s v. C a l l o w a y , 281 
A l a . 249, 251-52, 201 So. 2d 506, 508 ( A l a . 1 9 6 7 ) . 

" R e s e n t e n c i n g c o u n s e l was i n e f f e c t i v e f o r 
f a i l i n g t o d e m o n s t r a t e t o t h e C o u r t t h a t t h e S t a t e 
d i d n o t e x e r c i s e due d i l i g e n c e i n i t s s e a r c h f o r 
R i c k y V i c k e r s . On t h e f i r s t day o f [ t h e s e c o n d 
p e n a l t y - p h a s e ] t r i a l , t h e S t a t e i n d i c a t e d t h a t i t 
w o u l d be o f f e r i n g t h e t r a n s c r i p t o f V i c k e r s ' s p r i o r 
t r i a l t e s t i m o n y b e c a u s e V i c k e r s c o u l d n o t be l o c a t e d 
d u r i n g t h e p r e v i o u s weekend. (R. 11-12 Remand.) 
R e s e n t e n c i n g c o u n s e l n e v e r p o i n t e d o u t t h a t t h e 
S t a t e d i d n o t e x e r c i s e due d i l i g e n c e i n p r o c u r i n g 
V i c k e r s f o r t r i a l . R e s e n t e n c i n g c o u n s e l f a i l e d t o 
p o i n t o u t t h a t t h e ' B o t t o m s ' , t h e n e i g h b o r h o o d where 
V i c k e r s r e s i d e d , s p a n s j u s t a c o u p l e o f s t r e e t s and 
t h u s i t w o u l d have b e e n v e r y e a s y f o r t h e H o u s t o n 
C o u n t y S h e r i f f ' s O f f i c e t o c a n v a s s t h e n e i g h b o r h o o d 
i n s e a r c h o f V i c k e r s . R e s e n t e n c i n g c o u n s e l d i d n o t 
a r g u e t h a t t h e S t a t e h a d f a i l e d t o meet t h e due 
d i l i g e n c e s t a n d a r d by q u e s t i o n i n g o n l y t h o s e p e o p l e 
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c l o s e s t t o V i c k e r s , who h a d 
h i s w h e r e a b o u t s s e c r e t . 

s t r o n g m o t i v e s t o keep 
h i s whereab 

" I n f a c t , r e s e n t e n c i n g c o u n s e l was aware o f 
V i c k e r s ' s w h e r e a b o u t s and knew o f i n d i v i d u a l s who 
c o u l d t e s t i f y t o V i c k e r s ' s l o c a t i o n . I n f a c t , i n a 
r e c e n t i n t e r v i e w w i t h V i c k e r s , he s t a t e d t h a t he 
remembers b e i n g i n t h e B o t t o m s and t h a t he was 
a c c e s s i b l e a t t h e t i m e t h a t B r y a n t ' s r e s e n t e n c i n g 
h e a r i n g o c c u r r e d . T h i s a l o n e , e s t a b l i s h e s t h e f a c t 
t h a t t h e S t a t e d i d n o t e x e r c i s e due d i l i g e n c e i n 
a t t e m p t i n g t o p r o c u r e V i c k e r s f o r t r i a l . 
R e s e n t e n c i n g c o u n s e l were i n e f f e c t i v e b e c a u s e t h e y 
s h o u l d have r e q u e s t e d a r e c e s s t o p r o c u r e w i t n e s s e s , 
i n c l u d i n g V i c k e r s h i m s e l f , t o t e s t i f y t o V i c k e r s ' s 
w h e r e a b o u t s and d e m o n s t r a t e t h a t t h e S t a t e d i d n o t 
e x e r c i s e due d i l i g e n c e i n i t s s e a r c h f o r V i c k e r s . 

" W h i l e r e s e n t e n c i n g c o u n s e l d i d n o t b e a r t h e 
b u r d e n o f p r o d u c i n g V i c k e r s f o r t r i a l , r e s e n t e n c i n g 
c o u n s e l d i d have t h e r e s p o n s i b i l i t y t o d e m o n s t r a t e 
t h a t t h e S t a t e ' s s e a r c h f o r V i c k e r s f e l l b e l o w t h e 
s t a n d a r d o f due d i l i g e n c e . R e s e n t e n c i n g c o u n s e l was 
i n e f f e c t i v e b e c a u s e t h e y d i d n o t c h a l l e n g e w h e t h e r 
t h e S t a t e h a d met i t s b u r d e n t o show t h a t V i c k e r s 
was ' u n a v a i l a b l e ' when t h e f a c t s c l e a r l y 
d e m o n s t r a t e d t h a t V i c k e r s was a v a i l a b l e t o t e s t i f y . 
T h i s f a i l u r e i s p a r t i c u l a r l y a c u t e b e c a u s e V i c k e r s ' s 
h e a r s a y t e s t i m o n y i s t h e o n l y e v i d e n c e l i n k i n g 
B r y a n t t o t h e a l l e g e d s a l e o f H o l l i s ' s c e l l phone. 
The s a l e o f t h e c e l l phone i s one o f o n l y two 
a g g r a v a t i n g f a c t o r s on w h i c h t h e S t a t e r e l i e d i n 
s e e k i n g t h e d e a t h p e n a l t y . R e m o v a l o f V i c k e r s ' s 
h e a r s a y t e s t i m o n y was c r u c i a l t o B r y a n t ' s d e f e n s e . 

" R e s e n t e n c i n g c o u n s e l was a l s o i n e f f e c t i v e b y 
n o t i m p e a c h i n g V i c k e r s ' s t r i a l t e s t i m o n y w i t h p r i o r 
i n c o n s i s t e n t s t a t e m e n t s made by V i c k e r s on s e v e r a l 
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o t h e r o c c a s i o n s , i n c l u d i n g s t a t e m e n t s made t o p o l i c e 
on J a n u a r y 29 a n d 30, 1997. R e s e n t e n c i n g c o u n s e l 
o n l y f o c u s e d on V i c k e r s ' s p r i o r c o n v i c t i o n s t o 
i m p e a c h V i c k e r s ; t h i s was n o t e f f e c t i v e b e c a u s e 
V i c k e r s ' s p r e v i o u s c o n v i c t i o n s were r e v e a l e d d u r i n g 
h i s t r a n s c r i p t t e s t i m o n y . (R. 386-395 Remand.) I n 
f a c t , t h e S t a t e d i d n o t even o b j e c t t o t h e 
i n t r o d u c t i o n o f an a d d i t i o n a l c o n v i c t i o n b e c a u s e he 
d i d n ' t t h i n k t h e a d m i s s i o n o f a d d i t i o n a l c o n v i c t i o n s 
w o u l d 'make a b i g d i f f e r e n c e anyway.' (R- 392-95 
Remand.) R e s e n t e n c i n g c o u n s e l a c t e d i n e f f e c t i v e l y 
b e c a u s e he d i d n o t o f f e r V i c k e r s ' [ s ] p r i o r 
i n c o n s i s t e n t s t a t e m e n t s t o p o l i c e t h a t d e m o n s t r a t e 
t h a t V i c k e r s c l e a r l y c h a n g e d h i s s t o r y on a number 
o f o c c a s i o n s . (A f u l l d e s c r i p t i o n o f V i c k e r s ' [ s ] 
i n c o n s i s t e n t s t a t e m e n t s i s l o c a t e d a t [ p a r a g r a p h s ] 
91 t o 93, s u p r a [as q u o t e d a b o v e ] ) . 

"But f o r c o u n s e l ' s f a i l u r e t o e f f e c t i v e l y 
c h a l l e n g e t h e s t a t e ' s p r o f f e r o f V i c k e r s ' [ s ] 
t e s t i m o n y and h i s f a i l u r e t o p r o p e r l y i m p e a c h 
V i c k e r s , t h e r e i s a r e a s o n a b l e l i k e l i h o o d t h a t 
B r y a n t w o u l d have a v o i d e d a d e a t h s e n t e n c e . 
C o u n s e l ' s d e f i c i e n t p e r f o r m a n c e f e l l b e l o w t h e 
o b j e c t i v e s t a n d a r d o f r e a s o n a b l e n e s s and p r e j u d i c e d 
B r y a n t b y a l l o w i n g b i a s e d t e s t i m o n y a g a i n s t B r y a n t . " 

(C. 476-83.) 

I n d e n y i n g t h e c l a i m t h a t t r i a l c o u n s e l a t h i s f i r s t 

t r i a l d i d n o t e f f e c t i v e l y c r o s s - e x a m i n e R i c k y V i c k e r s , t h e 

c i r c u i t c o u r t s t a t e d i n i t s o r d e r t h a t " [ t ] h e r e c o r d r e f l e c t s 

a v i g o r o u s c r o s s - e x a m i n a t i o n o f V i c k e r s on a l l o f t h e a r e a [ s ] 

c o m p l a i n e d o f . " (C. 759.) However, t h e c i r c u i t c o u r t d i d n o t 
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s p e c i f i c a l l y a d d r e s s t h e numerous t h i n g s B r y a n t a l l e g e d i n h i s 

amended p e t i t i o n c o u l d have b e e n u s e d t o a t t a c k V i c k e r s ' s 

c r e d i b i l i t y , n o r d i d i t make any f i n d i n g r e g a r d i n g w h e t h e r 

c o u n s e l ' s p e r f o r m a n c e i n t h i s r e g a r d was d e f i c i e n t o r w h e t h e r 

c o u n s e l ' s p e r f o r m a n c e p r e j u d i c e d B r y a n t . T h e r e f o r e , we c a n n o t 

s a y t h a t t h e c i r c u i t c o u r t a c t u a l l y a d d r e s s e d t h i s c l a i m i n 

B r y a n t ' s p e t i t i o n . I n a d d i t i o n , we f i n d t h a t t h i s c l a i m was 

s u f f i c i e n t l y p l e a d e d t o s a t i s f y t h e r e q u i r e m e n t s i n R u l e 32.3 

and R u l e 3 2 . 6 ( b ) . B r y a n t a l l e g e d t h e s p e c i f i c o m i s s i o n s b y 

c o u n s e l t h a t he b e l i e v e d c o n s t i t u t e d d e f i c i e n t p e r f o r m a n c e , 

and he s p e c i f i c a l l y p l e a d e d i n h i s p e t i t i o n t h e i m p o r t a n c e o f 

V i c k e r s ' s t e s t i m o n y t o t h e S t a t e ' s c a s e an d how c o u n s e l ' s 

o m i s s i o n s i n a t t a c k i n g V i c k e r s ' s c r e d i b i l i t y p r e j u d i c e d h i s 

d e f e n s e . T h e r e f o r e , B r y a n t i s e n t i t l e d t o an o p p o r t u n i t y t o 

p r o v e t h i s c l a i m a t an e v i d e n t i a r y h e a r i n g . 

I n d e n y i n g t h e c l a i m t h a t t r i a l c o u n s e l a t h i s s e c o n d 

p e n a l t y - p h a s e t r i a l d i d n o t e f f e c t i v e l y c h a l l e n g e V i c k e r s ' s 

u n a v a i l a b i l i t y o r e f f e c t i v e l y i m p e a c h V i c k e r s w i t h h i s p r i o r 

s t a t e m e n t s t o p o l i c e , t h e c i r c u i t c o u r t s t a t e d i n i t s o r d e r : 
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" D e f e n s e c o u n s e l made e v e r y e f f o r t t o [keep o u t 
o f e v i d e n c e V i c k e r s ' s t e s t i m o n y f r o m h i s f i r s t 
t r i a l ] a t t h e s e c o n d t r i a l u n s u c c e s s f u l l y b e f o r e 
t h i s C o u r t . Such i s s u e i s deemed moot as s u c h was 
d e c i d e d a d v e r s e l y t o t h e D e f e n d a n t on t h e i s s u e s 
r a i s e d b e f o r e t h e A p p e l l a t e C o u r t . The f a c t t h a t 
V i c k e r s m i g h t have been p r e s e n t somewhere i n t h e 
C i t y o f D o t h a n a t t h e a c t u a l t i m e o f t r i a l , a l t h o u g h 
unknown t o t h e P o l i c e , does n o t c o n t r a v e n e 
r e q u i r e m e n t s o f u n a v a i l a b i l i t y . " 

(C. 759.) 

F i r s t , t h e c i r c u i t c o u r t d i d n o t a d d r e s s a t a l l t h a t 

p o r t i o n o f t h e c l a i m t h a t c o u n s e l was i n e f f e c t i v e f o r n o t 

i n t r o d u c i n g i n t o e v i d e n c e V i c k e r s ' s p r i o r s t a t e m e n t s t o p o l i c e 

t o i m p e a c h h i s t e s t i m o n y . T h a t p o r t i o n o f t h e c l a i m , h o w e v e r, 

was s u f f i c i e n t l y p l e a d e d t o s a t i s f y t h e r e q u i r e m e n t s i n R u l e 

32.3 and R u l e 3 2 . 6 ( b ) . B r y a n t a l l e g e d t h e s p e c i f i c o m i s s i o n 

o f c o u n s e l t h a t he b e l i e v e d c o n s t i t u t e d d e f i c i e n t p e r f o r m a n c e 

-- t h e f a i l u r e t o i n t r o d u c e V i c k e r s ' s p r i o r s t a t e m e n t s t o 

p o l i c e ( w h i c h c o n t e n t was f u l l y s e t o u t i n t h e f a c t s p o r t i o n 

o f B r y a n t ' s p e t i t i o n ) -- and a l l e g e d s p e c i f i c f a c t s i n d i c a t i n g 

how t h e f a i l u r e t o i m p e a c h V i c k e r s , whose t e s t i m o n y was t h e 

o n l y e v i d e n c e o f one o f t h e two a g g r a v a t i n g c i r c u m s t a n c e s 

f o u n d t o e x i s t , p r e j u d i c e d h im. 
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S e c o n d , t h e c i r c u i t c o u r t f o u n d t h a t p o r t i o n o f t h e c l a i m 

r e l a t i n g t o c o u n s e l ' s c h a l l e n g e t o V i c k e r s ' s u n a v a i l a b i l i t y t o 

be moot b e c a u s e i t h a d b e e n r a i s e d and r e j e c t e d b y b o t h t h e 

t r i a l c o u r t and t h i s C o u r t . However, t h e c i r c u i t c o u r t f a i l e d 

t o r e c o g n i z e t h a t B r y a n t ' s c l a i m was b a s e d on a d d i t i o n a l 

e v i d e n c e t h a t he c l a i m e d was n o t , b u t s h o u l d have b e e n , 

p r e s e n t e d t o t h e t r i a l c o u r t and t h i s C o u r t r e g a r d i n g 

V i c k e r s ' s u n a v a i l a b i l i t y , a n d i t d i d n o t s p e c i f i c a l l y a d d r e s s 

t h e i m p a c t o f t h a t a d d i t i o n a l e v i d e n c e i n r e l a t i o n t o 

c o u n s e l ' s p e r f o r m a n c e u n d e r t h e t w o - p r o n g e d S t r i c k l a n d t e s t . 

T h e r e f o r e , we c a n n o t s a y t h a t t h e c i r c u i t c o u r t s u f f i c i e n t l y 

a d d r e s s e d t h i s c l a i m . M o r e o v e r , B r y a n t i d e n t i f i e d t h e 

s p e c i f i c o m i s s i o n s o f c o u n s e l t h a t he b e l i e v e d c o n s t i t u t e d 

d e f i c i e n t p e r f o r m a n c e i n t h i s r e g a r d , and a l l e g e d s p e c i f i c 

f a c t s i n d i c a t i n g how he was p r e j u d i c e d by t h a t p e r f o r m a n c e , 

t h u s s a t i s f y i n g t h e p l e a d i n g r e q u i r e m e n t s i n R u l e 32.3 and 

R u l e 3 2 . 6 ( b ) . 

A c c o r d i n g l y , B r y a n t i s e n t i t l e d t o an o p p o r t u n i t y t o 

p r o v e h i s c l a i m t h a t t r i a l c o u n s e l a t h i s s e c o n d p e n a l t y - p h a s e 
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t r i a l d i d n o t e f f e c t i v e l y c h a l l e n g e V i c k e r s ' s u n a v a i l a b i l i t y 

o r e f f e c t i v e l y i m p e a c h V i c k e r s w i t h h i s p r i o r s t a t e m e n t s t o 

p o l i c e a t an e v i d e n t i a r y h e a r i n g . 

E. 

B r y a n t c o n t e n d s t h a t he s u f f i c i e n t l y p l e a d e d h i s c l a i m 

t h a t t r i a l c o u n s e l a t h i s s e c o n d p e n a l t y - p h a s e t r i a l were 

i n e f f e c t i v e f o r n o t a d e q u a t e l y a r g u i n g t h e i r B a t s o n v.  

K e n t u c k y , 476 U.S. 79 ( 1 9 8 6 ) , m o t i o n . 

I n h i s amended p e t i t i o n , B r y a n t a l l e g e d t h e f o l l o w i n g 

w i t h r e s p e c t t o t h i s c l a i m : 

"When f o u r o f s e v e n A f r i c a n A m e r i c a n j u r o r s were 
s t r u c k by t h e p r o s e c u t i o n d u r i n g t h e r e s e n t e n c i n g 
j u r y v e n i r e , Mr. C r e s p i f a i l e d t o e f f e c t i v e l y a r g u e 
t h a t a B a t s o n v i o l a t i o n o c c u r r e d . Mr. C r e s p i 
o f f e r e d no e v i d e n c e t h a t t h e j u r o r s were s t r u c k o n l y 
b e c a u s e o f r a c e a n d t h a t t h e S t a t e ' s s t a t e m e n t s and 
q u e s t i o n s i n d i c a t e d an i n t e n t t o d i s c r i m i n a t e 
a g a i n s t A f r i c a n - A m e r i c a n j u r o r s . 

"Mr. C r e s p i h a d t h e f a c t s s u f f i c i e n t t o make a 
p r i m a f a c i e c a s e o f p u r p o s e f u l d i s c r i m i n a t i o n and 
a c t e d i n e f f e c t i v e l y by n o t d o i n g s o . The f a c t s t h a t 
Mr. C r e s p i c o u l d have b r o u g h t t o t h e C o u r t ' s 
a t t e n t i o n b u t f a i l e d t o do so i n c l u d e t h e f o l l o w i n g : 
t h e v e n i r e f o r B r y a n t ' s t r i a l c o n s i s t e d o f 80 
members; e i g h t e e n members o f t h e j u r y v e n i r e were 
A f r i c a n A m e r i c a n , a r a t i o o f 23%; t h e p r o s e c u t i o n 
e l i m i n a t e d t h e A f r i c a n A m e r i c a n s q u i c k l y , u s i n g f o u r 
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o f t h e i r f i r s t n i n e s t r i k e s t o e l i m i n a t e a l l b u t 
t h r e e A f r i c a n A m e r i c a n s . These f a c t s d e m o n s t r a t e a 
p r i m a f a c i e c a s e o f d i s c r i m i n a t i o n b e c a u s e i t shows 
t h a t t h e C o u r t a n d t h e p r o s e c u t i o n s t r u c k 80% o f 
A f r i c a n A m e r i c a n s f r o m B r y a n t ' s j u r y v e n i r e . 

" F u r t h e r m o r e , Mr. C r e s p i p r a c t i c e s c r i m i n a l l a w 
i n H o u s t o n C o u n t y and i s t h e r e f o r e f a m i l i a r w i t h t h e 
p r o s e c u t o r s i n v o l v e d i n B r y a n t ' s c a s e , y e t 
r e s e n t e n c i n g c o u n s e l f a i l e d t o m e n t i o n t o t h e C o u r t 
t h a t H o u s t o n C o u n t y p r o s e c u t o r s h a v e a h i s t o r y o f 
B a t s o n v i o l a t i o n s . A p p e l l a t e c o u r t s have f o u n d t h a t 
t h e H o u s t o n C o u n t y p r o s e c u t o r i n v o l v e d i n B r y a n t ' s 
c a s e , G a r y M a x w e l l , C h i e f A s s i s t a n t t o t h e D i s t r i c t 
A t t o r n e y f o r H o u s t o n C o u n t y , d i s c r i m i n a t e d i n 
v i o l a t i o n o f B a t s o n i n a t l e a s t s e v e n r e p o r t e d 
c a s e s . See M c C r a y v. S t a t e , 738 So. 2d 911, 914 
( A l a . C r i m . App. 1 9 9 8 ) ; A s h l e y v. S t a t e , 651 So. 2d 
1096, 1101 ( A l a . C r i m . App. 1 9 9 4 ) ; Andrews v. S t a t e , 
624 So. 2d 1095, 1099 ( A l a . C r i m . App. 1 9 9 3 ) ; 
W i l l i a m s v. S t a t e , 620 So. 2d 82, 86 ( A l a . C r i m . 
App. 1 9 9 3 ) ; R o g e r v. S t a t e , 593 So. 2d 141 ( A l a . 
C r i m . App. 1 9 9 1 ) ; F r i e d m a n v. S t a t e , 654 So. 2d 50 
( A l a . C r i m , App. 1 9 9 4 ) ; B u s h v. S t a t e , 615 So. 2d 
137 ( A l a . C r i m . App. 1 9 9 2 ) . Had Mr. C r e s p i b r o u g h t 
t h i s i s s u e b e f o r e t h e c o u r t he w o u l d have 
e s t a b l i s h e d a p r i m a f a c i e c a s e o f d i s c r i m i n a t i o n 
b a s e d on p a s t c o n d u c t b y t h e s t a t e ' s a t t o r n e y i n 
u s i n g p e r e m p t o r y s t r i k e s t o e l i m i n a t e A f r i c a n 
A m e r i c a n s f r o m t h e j u r y v e n i r e . Ex p a r t e B r a n c h , 
526 So. 2d 609, 622-23 ( A l a . 1 9 8 7 ) . 

" R e s e n t e n c i n g c o u n s e l was i n e f f e c t i v e by f a i l i n g 
t o a r g u e t h a t t h e p r o s e c u t i o n h a d a h i s t o r y o f u s i n g 
p e r e m p t o r y c h a l l e n g e s s o l e l y t o remove 
A f r i c a n - A m e r i c a n j u r o r s . R e s e n t e n c i n g c o u n s e l ' s 
d e f i c i e n t p e r f o r m a n c e f e l l b e l o w t h e o b j e c t i v e 
s t a n d a r d o f r e a s o n a b l e n e s s a n d p r e j u d i c e d B r y a n t 
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b e c a u s e Mr. C r e s p i p r e v e n t e d B r y a n t f r o m o b t a i n i n g 
a f a i r a nd i m p a r t i a l j u r y , and t h e r e f o r e B r y a n t 
s h o u l d be g r a n t e d a new t r i a l . ... " 

(C. 462-64.) 

T h i s c l a i m was c l e a r l y n o t s u f f i c i e n t l y p l e a d e d . B r y a n t 

a l l e g e d i n h i s p e t i t i o n s t a t i s t i c s -- t h e number and 

p e r c e n t a g e o f A f r i c a n - A m e r i c a n s s t r u c k b y t h e S t a t e and t h e 

number and p e r c e n t a g e o f A f r i c a n - A m e r i c a n s on t h e v e n i r e -¬

and p o i n t e d o u t t h e H o u s t o n C o u n t y D i s t r i c t A t t o r n e y ' s O f f i c e 

h i s t o r y o f r a c i a l d i s c r i m i n a t i o n . See, e.g., L e w i s v. S t a t e , 

24 So. 3d 480 ( A l a . C r i m . App. 2 0 0 6 ) , a f f ' d , 24 So. 3d 540 

( A l a . 2 0 0 9 ) , and t h e c a s e s c i t e d t h e r e i n . A l t h o u g h he made a 

b a r e a l l e g a t i o n t h a t " t h e S t a t e ' s s t a t e m e n t s and q u e s t i o n s 

i n d i c a t e d an i n t e n t t o d i s c r i m i n a t e a g a i n s t A f r i c a n - A m e r i c a n 

j u r o r s , " he f a i l e d t o a l l e g e what s t a t e m e n t s and q u e s t i o n s b y 

t h e S t a t e i n d i c a t e d a d i s c r i m i n a t o r y i n t e n t . Nor d i d he 

a l l e g e any f a c t s i n d i c a t i n g t h a t t h e A f r i c a n - A m e r i c a n s s t r u c k 

b y t h e S t a t e s h a r e d o n l y t h e c h a r a c t e r i s t i c o f r a c e , t h a t 

t h e r e was a l a c k o f m e a n i n g f u l v o i r d i r e d i r e c t e d a t 

A f r i c a n - A m e r i c a n j u r o r s , o r t h a t A f r i c a n - A m e r i c a n j u r o r s and 
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C a u c a s i a n j u r o r s were t r e a t e d d i f f e r e n t l y . S t a t i s t i c s , e v e n 

c o u p l e d w i t h t h e H o u s t o n C o u n t y D i s t r i c t A t t o r n e y ' s O f f i c e 

h i s t o r y o f d i s c r i m i n a t i o n , a r e s i m p l y n o t s u f f i c i e n t t o 

e s t a b l i s h a p r i m a f a c i e c a s e o f d i s c r i m i n a t i o n . See, e.g., 

S h a r i f i v. S t a t e , 993 So. 2d 907 ( A l a . C r i m . App. 2 0 0 8 ) . 

T h e r e f o r e , b e c a u s e B r y a n t f a i l e d t o p l e a d s u f f i c i e n t 

f a c t s i n d i c a t i n g a p r i m a f a c i e c a s e o f r a c i a l d i s c r i m i n a t i o n 

i n t h e S t a t e ' s u s e o f i t s p e r e m p t o r y s t r i k e s , summary 

d i s m i s s a l o f t h i s c l a i m was p r o p e r u n d e r R u l e 3 2 . 7 ( d ) . 

F. 

B r y a n t a l s o c o n t e n d s t h a t he s u f f i c i e n t l y p l e a d e d s e v e r a l 

a d d i t i o n a l c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l r a i s e d 

i n h i s amended p e t i t i o n . S p e c i f i c a l l y , B r y a n t c o n t e n d s t h a t 

he s u f f i c i e n t l y p l e a d e d t h e f o l l o w i n g c l a i m s : 

(1) T h a t D e r e k Y a r b r o u g h was i n e f f e c t i v e b e c a u s e 
he d i d n o t have t h e r e q u i s i t e f i v e y e a r s ' e x p e r i e n c e 
i n t r y i n g c r i m i n a l c a s e s r e q u i r e d b y § 13A-5-54, 
A l a . Code 1975; 

(2) T h a t Y a r b r o u g h ' s i n e x p e r i e n c e r e s u l t e d i n 
h i s " i n e f f e c t i v e l y c h a l l e n g [ i n g ] t h e S t a t e ' s 
i n v e s t i g a t i o n and p r e s e n t a t i o n o f i t s c a s e d u r i n g 
t h e g u i l t p h a s e o f Mr. B r y a n t ' s t r i a l " ( B r y a n t ' s 
b r i e f , a t p. 9 8 ) ; 
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(3) T h a t Y a r b r o u g h d i d n o t b r i n g t o t h e t r i a l 
c o u r t ' s a t t e n t i o n o r p r e s e r v e f o r a p p e l l a t e r e v i e w 
" t h e f a c t t h a t a j u r o r and a k e y w i t n e s s , S e r g e a n t 
J i m S t a n l e y o f t h e D othan P o l i c e , h a d c o n t a c t d u r i n g 
t r i a l " ( B r y a n t ' s b r i e f , a t p. 9 9 ) ; 

(4) T h a t t r i a l c o u n s e l a t h i s s e c o n d p e n a l t y -
p h a s e t r i a l were i n e f f e c t i v e f o r n o t e f f e c t i v e l y 
i n v e s t i g a t i n g and p r e s e n t i n g m i t i g a t i n g e v i d e n c e ; 

(5) T h a t t r i a l c o u n s e l a t h i s s e c o n d p e n a l t y -
p h a s e t r i a l were i n e f f e c t i v e f o r n o t c h a l l e n g i n g 
"key a s p e c t s o f t h e S t a t e ' s c a s e " ( B r y a n t ' s b r i e f , 
a t p. 1 0 0 ) ; 

(6) T h a t c o u n s e l on a p p e a l f r o m h i s s e c o n d 
p e n a l t y - p h a s e t r i a l were i n e f f e c t i v e f o r n o t r a i s i n g 
on a p p e a l c l a i m s o f p r o s e c u t o r i a l m i s c o n d u c t ; and 

(7) T h a t c o u n s e l on a p p e a l f r o m h i s s e c o n d 
p e n a l t y - p h a s e t r i a l were i n e f f e c t i v e f o r n o t 
" e f f e c t i v e l y and a d e q u a t e l y c h a l l e n g [ i n g ] t h e 
S t a t e ' s c a s e on a p p e a l " ( B r y a n t ' s b r i e f , a t p. 1 0 1 ) . 

However, B r y a n t ' s argument i n t h i s r e g a r d f a i l s t o 

s a t i s f y t h e r e q u i r e m e n t s i n R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P. 

A l t h o u g h B r y a n t makes a c u r s o r y a r g u m e n t , p r e v i o u s l y r e j e c t e d 

i n P a r t I.A. o f t h i s o p i n i o n , t h a t t h e c i r c u i t c o u r t a p p l i e d 

an i m p r o p e r b u r d e n o f p r o o f a t t h e p l e a d i n g s t a g e o f t h e R u l e 

32 p r o c e e d i n g s , he does n o t h i n g e l s e b u t s i m p l y s t a t e , i n 

c u r s o r y f a s h i o n , t h e c l a i m s f r o m t h e p e t i t i o n he b e l i e v e s were 
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s u f f i c i e n t l y p l e a d e d w i t h c i t a t i o n s t o e i t h e r t h e page number 

i n t h e r e c o r d where t h e c l a i m s a r e l o c a t e d o r t o t h e p a r a g r a p h 

numbers i n h i s amended p e t i t i o n w h e r e i n t h e c l a i m s a r e 

l o c a t e d . He makes no argument r e g a r d i n g why he b e l i e v e s t h e s e 

c l a i m s were s u f f i c i e n t l y p l e a d e d n o r does he c i t e t o any 

s p e c i f i c a u t h o r i t y i n s u p p o r t o f h i s argument t h a t t h e c l a i m s 

were i m p r o p e r l y d i s m i s s e d -- h i s o n l y c i t a t i o n t o a u t h o r i t y i n 

t h i s e n t i r e p o r t i o n o f h i s b r i e f i s t o S t r i c k l a n d , s u p r a . 

T h i s C o u r t r e c e n t l y a d d r e s s e d a s i m i l a r i s s u e i n T a y l o r v.  

S t a t e , [Ms. CR-05-0066, O c t o b e r 1, 2010] So. 3d ( A l a . 

C r i m . App. 2 0 1 0 ) : 

"We a r e aware t h a t a p p l i c a t i o n o f R u l e 2 8 ( a ) ( 1 0 ) 
t o f i n d a w a i v e r o f a r g u m e n t s i n an a p p e l l a t e b r i e f 
h as been l i m i t e d t o t h o s e c a s e s i n w h i c h t h e 
a p p e l l a n t p r e s e n t s g e n e r a l a s s e r t i o n s and 
p r o p o s i t i o n s o f l a w w i t h few o r no c i t a t i o n s t o 
r e l e v a n t l e g a l a u t h o r i t y , r e s u l t i n g i n an argument 
c o n s i s t i n g o f u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s 
u n s u p p o r t e d b y s u f f i c i e n t l e g a l a u t h o r i t y o r 
a r g u m e n t . A l t h o u g h R u l e 2 8 ( a ) ( 1 0 ) i s t o be 
c a u t i o u s l y a p p l i e d , i t has b e e n a p p l i e d r e c e n t l y by 
t h e A l a b a m a Supreme C o u r t and b y t h i s C o u r t when 
a p p r o p r i a t e . E.g., Ex p a r t e T h e o d o r o u , [Ms. 
1090393, June 30, 2010] So. 3d ( A l a . 2 0 1 0 ) ; 
J e f f e r s o n C o u n t y Comm'n v. E d w a r d s , 32 So. 3d 572 
( A l a . 2 0 0 9 ) ; S l a c k v. S t r e a m , 988 So. 2d 516 ( A l a . 
2 0 0 8 ) ; James v. S t a t e , [Ms. CR-04-0395, M a r c h 26, 
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2010] So. 3d ( A l a . C r i m . App. 2006) ( o p i n i o n 
on remand f r o m A l a b a m a Supreme C o u r t ) ; S c o t t v. 
S t a t e , [Ms. CR-06-2233, M a r c h 6, 2010] So. 3d 

( A l a . C r i m . App. 2 0 1 0 ) ; B a k e r v. S t a t e , [Ms. 
CR-06-1723, Dec. 18, 2009] So. 3d ( A l a . 
C r i m . App. 2 0 0 9 ) ; Lee v. S t a t e , 44 So. 3d 1145 ( A l a . 
C r i m . App. 2 0 0 9 ) ; B u s h v. S t a t e , [Ms. CR-03-1902, 
May 29, 2009] So. 3d ( A l a . C r i m . App. 2 0 0 9 ) ; 
and F r a n k l i n v. S t a t e , 23 So. 3d 694 ( A l a . C r i m . 
App. 2 0 0 8 ) . 

" I n S c o t t v. S t a t e , t h i s C o u r t s t a t e d : 

" ' " R e c i t a t i o n o f a l l e g a t i o n s w i t h o u t 
c i t a t i o n t o any l e g a l a u t h o r i t y and w i t h o u t 
a d e q u a t e r e c i t a t i o n o f t h e f a c t s r e l i e d 
upon has been deemed a w a i v e r o f t h e 
a r g u m e n t s l i s t e d . " Hamm v. S t a t e , 913 So. 
2d 460, 486 ( A l a . C r i m . App. 2002) . "An 
a p p e l l a t e c o u r t w i l l c o n s i d e r o n l y t h o s e 
i s s u e s p r o p e r l y d e l i n e a t e d as s u c h and w i l l 
n o t s e a r c h o u t e r r o r s w h i c h h a v e n o t been 
p r o p e r l y p r e s e r v e d o r a s s i g n e d . T h i s 
s t a n d a r d has been s p e c i f i c a l l y a p p l i e d t o 
b r i e f s c o n t a i n i n g g e n e r a l p r o p o s i t i o n s 
d e v o i d o f d e l i n e a t i o n and s u p p o r t f r o m 
a u t h o r i t y o r a r g u m e n t . " Ex p a r t e R i l e y , 
464 So. 2d 92, 94 ( A l a . 1985) ( c i t a t i o n s 
o m i t t e d ) . "When an a p p e l l a n t f a i l s t o c i t e 
any a u t h o r i t y f o r an a r g u m e n t on a 
p a r t i c u l a r i s s u e , t h i s C o u r t may a f f i r m t h e 
j u d g m e n t as t o t h a t i s s u e , f o r i t i s 
n e i t h e r t h i s C o u r t ' s d u t y n o r i t s f u n c t i o n 
t o p e r f o r m an a p p e l l a n t ' s l e g a l r e s e a r c h . " 
C i t y o f B i r m i n g h a m v. B u s i n e s s R e a l t y I n v .  
Co., 722 So. 2d 747, 752 ( A l a . 1 9 9 8 ) . ' 
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" S c o t t v. S t a t e , So. 3d a t . See a l s o Hamm 
v. S t a t e , 913 So. 2d 460, 486 n . l l ( A l a . C r i m . App. 
2002) ( ' A p p l y i n g t h e f e d e r a l c o u n t e r p a r t t o 
A l a b a m a ' s R u l e 28, A l a . R. App. P., t h e U n i t e d 
S t a t e s C o u r t o f A p p e a l s f o r t h e E i g h t h C i r c u i t 
s t a t e d , "[W]e r e g u l a r l y d e c l i n e t o c o n s i d e r c u r s o r y 
o r summary a r g u m e n t s t h a t a r e u n s u p p o r t e d b y 
c i t a t i o n s t o l e g a l a u t h o r i t i e s . See U n i t e d S t a t e s  
v. W a d l i n g t o n , 233 F.3d 1067, 1081 ( 8 t h C i r . 2 0 0 0 ) ; 
U n i t e d S t a t e s v. G o n z a l e s , 90 F.3d 1363, 1369 ( 8 t h 
C i r . 1 9 9 6 ) ; see a l s o U n i t e d S t a t e s v. D u n k e l , 927 
F.2d 955, 956 ( 7 t h C i r . 1991) ('Judges a r e n o t l i k e 
p i g s , h u n t i n g f o r t r u f f l e s b u r i e d i n b r i e f s . ' ) . " 
U.S. v. S t u c k e y , 255 F.3d 528, 531 ( 8 t h C i r . 
2 0 0 1 ) . ' ) . 

"As t h e S t a t e c o r r e c t l y a r g u e s i n i t s b r i e f on 
a p p e a l , many 'ar g u m e n t s ' i n T a y l o r ' s b r i e f c o n s i s t 
o f l i t t l e more t h a n a c u r s o r y summary o f t h e c l a i m s 
f r o m t h e p e t i t i o n . ... 

II 

" C l e a r l y , T a y l o r ' s c u r s o r y summary o f t h e 
a l l e g a t i o n s o f t h e p e t i t i o n -- w i t h a c i t a t i o n o n l y 
t o t h e p a r a g r a p h s o f t h e p e t i t i o n i n many a r g u m e n t s 
o f t h e b r i e f , a nd i n o t h e r p o r t i o n s o f t h e b r i e f 
o n l y t o p a r a g r a p h s o f t h e p e t i t i o n a nd u n d e l i n e a t e d 
g e n e r a l p r i n c i p l e s o f l a w -- does n o t c o m p o r t w i t h 
R u l e 2 8 ( a ) ( 1 0 ) . F o r many o f t h e i s s u e s r a i s e d i n 
t h e b r i e f , T a y l o r p r e s e n t s no d i s c u s s i o n o f t h e 
f a c t s o r t h e l a w i n t h e f o r m o f an argument 
d e m o n s t r a t i n g why t h e c i r c u i t c o u r t ' s d i s m i s s a l o f 
t h e s p e c i f i c c l a i m s was i n e r r o r . A c c o r d i n g l y , we 
h o l d t h a t T a y l o r has w a i v e d f o r p u r p o s e s o f 
a p p e l l a t e r e v i e w i n t h i s C o u r t t h o s e a r g u m e n t s i n 
h i s b r i e f ... t h a t f a i l t o c o m p l y w i t h t h e 
r e q u i r e m e n t s o f R u l e 2 8 ( a ) ( 1 0 ) . " 
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So. 3d a t . 

H e r e , t o o , we f i n d t h a t B r y a n t ' s c u r s o r y summary o f t h e 

c l a i m s i n h i s p e t i t i o n w i t h no s p e c i f i c d i s c u s s i o n o f t h e 

f a c t s o r l a w i n t h e f o r m o f an argument as t o why he b e l i e v e s 

t h e s e c l a i m s were i m p r o p e r l y s u m m a r i l y d i s m i s s e d , w i t h o n l y 

c i t a t i o n s t o page o r p a r a g r a p h numbers, and w i t h o n l y a s i n g l e 

c i t a t i o n t o g e n e r a l l e g a l a u t h o r i t y i s n o t s u f f i c i e n t t o 

c o m p l y w i t h R u l e 2 8 ( a ) ( 1 0 ) . T h e r e f o r e , t h o s e c l a i m s o f 

i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l s e t o u t above a r e deemed t o 

be w a i v e d . 

M o r e o v e r , even i f B r y a n t ' s b r i e f i n t h i s r e g a r d d i d 

s a t i s f y t h e r e q u i r e m e n t s i n R u l e 2 8 ( a ) ( 1 0 ) , we have t h o r o u g h l y 

r e v i e w e d B r y a n t ' s amended p e t i t i o n and we f i n d t h a t a l l t h e 

c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l l i s t e d a bove were 

i n s u f f i c i e n t l y p l e a d e d t o s a t i s f y t h e r e q u i r e m e n t s i n R u l e 

32.3 and R u l e 32.6(b) and, t h u s , summary d i s m i s s a l o f t h o s e 

c l a i m s was p r o p e r u n d e r R u l e 3 2 . 7 ( d ) . 
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G. 

F i n a l l y , we n o t e t h a t B r y a n t r a i s e d s e v e r a l a d d i t i o n a l 

i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s i n h i s amended 

p e t i t i o n t h a t he does n o t p u r s u e i n h i s b r i e f on a p p e a l . 

S p e c i f i c a l l y , B r y a n t r a i s e d t h e f o l l o w i n g c l a i m s i n h i s 

amended p e t i t i o n : 

(1) T h a t t r i a l c o u n s e l a t h i s f i r s t t r i a l were 
i n e f f e c t i v e f o r n o t a t t e m p t i n g t o r e h a b i l i t a t e 
v e n i r e m e m b e r s who were removed by t h e t r i a l c o u r t 
d u r i n g g e n e r a l q u a l i f i c a t i o n s ; 

(2) T h a t t r i a l c o u n s e l a t h i s f i r s t t r i a l were 
i n e f f e c t i v e f o r n o t " t a k [ i n g ] e x c e p t i o n " t o t h e 
t r i a l c o u r t ' s r e m o v a l o f v e n i r e m e m b e r s f r o m t h e 
p a n e l (C. 4 6 2 ) ; 

(3) T h a t t r i a l c o u n s e l a t h i s f i r s t t r i a l were 
i n e f f e c t i v e f o r n o t o b j e c t i n g t o t h e f a c t t h a t t h e 
t r i a l c o u r t ' s r u l i n g s on t h e c h a l l e n g e s f o r c a u s e 
were n o t b e i n g i n c l u d e d i n t h e r e c o r d on a p p e a l ; 

(4) T h a t t r i a l c o u n s e l a t h i s f i r s t t r i a l were 
i n e f f e c t i v e f o r n o t o b j e c t i n g t o t h e t r i a l c o u r t ' s 
s t r i k i n g o f a v e n i r e m e m b e r when, he s a i d , t h a t 
v e n i r e m e m b e r h a d been r e h a b i l i t a t e d ; 

(5) T h a t t r i a l c o u n s e l a t h i s f i r s t t r i a l a nd a t 
h i s s e c o n d p e n a l t y - p h a s e t r i a l were i n e f f e c t i v e f o r 
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n o t p r o p e r l y i n v e s t i g a t i n g a nd r e t a i n i n g a gun¬
p o w d e r - r e s i d u e e x p e r t ; 

(6) T h a t t r i a l c o u n s e l a t h i s f i r s t t r i a l a nd a t 
h i s s e c o n d p e n a l t y - p h a s e t r i a l were i n e f f e c t i v e f o r 
n o t i n v e s t i g a t i n g w h e t h e r B r y a n t t y p i c a l l y c a r r i e d 
t h e t y p e o f gun u s e d t o k i l l H o l l i s ; 

(7) T h a t t r i a l c o u n s e l a t h i s f i r s t t r i a l a nd a t 
h i s s e c o n d p e n a l t y - p h a s e t r i a l were i n e f f e c t i v e f o r 
n o t i n v e s t i g a t i n g w h e t h e r H o l l i s was w i t h a woman a t 
an a p a r t m e n t a t t h e t i m e t h e p o l i c e s p o k e w i t h 
B r y a n t o u t s i d e o f M i c k e y ' s n i g h t c l u b ; 

(8) T h a t t r i a l c o u n s e l a t h i s f i r s t t r i a l a nd a t 
h i s s e c o n d p e n a l t y - p h a s e t r i a l were i n e f f e c t i v e f o r 
n o t i n v e s t i g a t i n g a nd f i n d i n g a woman named 
"Squeaky" who was a l l e g e d l y w i t h B r y a n t a t t h e t i m e 
t h e p o l i c e s p o k e w i t h h i m o u t s i d e o f M i c k e y ' s 
n i g h t c l u b ; 

(9) T h a t t r i a l c o u n s e l a t h i s f i r s t t r i a l a nd a t 
h i s s e c o n d p e n a l t y - p h a s e t r i a l were i n e f f e c t i v e f o r 
n o t i n v e s t i g a t i n g w h e t h e r H o l l i s a nd B r a n t l e y were 
f a m i l i a r w i t h t h e n e i g h b o r h o o d i n w h i c h t h e y p i c k e d 
up B r y a n t , were h o m o s e x u a l , and o f t e n " t r o l l e d " t h a t 
n e i g h b o r h o o d l o o k i n g f o r s e x u a l p a r t n e r s (C. 4 7 0 ) ; 

(10) T h a t t r i a l c o u n s e l a t h i s f i r s t t r i a l a nd 
a t h i s s e c o n d p e n a l t y - p h a s e t r i a l were i n e f f e c t i v e 
f o r n o t i n v e s t i g a t i n g w h e t h e r Raymond M a t h i s was 
a l s o known as T e r r y J o h n s o n o r w h e t h e r a T e r r y 
J o h n s o n , who, B r y a n t c l a i m e d , l i v e d i n Do t h a n and 
ha d an e x t e n s i v e c r i m i n a l h i s t o r y , was t h e p e r s o n 
who h a d s h o t H o l l i s ; 
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(11) T h a t t r i a l c o u n s e l a t h i s s e c o n d p e n a l t y -
p h a s e t r i a l were i n e f f e c t i v e f o r n o t c h a l l e n g i n g t h e 
t r i a l c o u r t ' s s u b m i s s i o n t o t h e j u r y o f t h e 
a g g r a v a t i n g c i r c u m s t a n c e t h a t t h e m u r d e r was 
c o m m i t t e d f o r p e c u n i a r y g a i n ; 

(12) T h a t a p p e l l a t e c o u n s e l on a p p e a l f r o m h i s 
f i r s t t r i a l were i n e f f e c t i v e f o r n o t r a i s i n g i n t h e 
m o t i o n f o r a new t r i a l a nd t h e n on a p p e a l a c l a i m 
t h a t t r i a l c o u n s e l were i n e f f e c t i v e ; and 

(13) T h a t a p p e l l a t e c o u n s e l on a p p e a l f r o m h i s 
s e c o n d p e n a l t y - p h a s e t r i a l were i n e f f e c t i v e f o r n o t 
r a i s i n g i n a m o t i o n f o r a new t r i a l a n d t h e n on 
a p p e a l a c l a i m t h a t t r i a l c o u n s e l were i n e f f e c t i v e . 

B e c a u s e none o f t h e s e c l a i m s a r e a r g u e d b y B r y a n t i n h i s b r i e f 

on a p p e a l , t h e y a r e deemed a b a n d o n e d and w i l l n o t be 

c o n s i d e r e d by t h i s C o u r t . See, e.g., B r o w n l e e v. S t a t e , 666 

So. 2d 91, 93 ( A l a . C r i m . App. 1 995) ("We w i l l n o t r e v i e w 

i s s u e s n o t l i s t e d and a r g u e d i n b r i e f . " ) . 

I I I . 

B r y a n t c o n t e n d s t h a t t h e c i r c u i t c o u r t e r r e d i n s u m m a r i l y 

d i s m i s s i n g h i s c l a i m t h a t t h e S t a t e v i o l a t e d B r a d y v.  

M a r y l a n d , 373 U.S. 83 ( 1 9 6 3 ) , b y n o t t u r n i n g o v e r t o t h e 

d e f e n s e f o r DNA t e s t i n g t h e two u s e d condoms f o u n d a t t h e 
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s c e n e o f H o l l i s ' s m u r d e r . He m a i n t a i n s t h a t t h i s c l a i m was 

s u f f i c i e n t l y p l e a d e d i n h i s p e t i t i o n , was m e r i t o r i o u s on i t s 

f a c e , and e n t i t l e d h i m t o a new t r i a l . 

I n h i s amended p e t i t i o n , B r y a n t a l l e g e d t h e f o l l o w i n g 

w i t h r e s p e c t t o t h i s c l a i m : 

"The S t a t e a l s o [ 8 ] v i o l a t e d B r a d y by f a i l i n g t o 
t u r n o v e r u s e d condoms f o u n d a t t h e s c e n e o f t h e 
c r i m e , so c o u n s e l c o u l d p u r s u e DNA t e s t i n g . The 
f i r s t p r o n g o f B r a d y i s s a t i s f i e d b e c a u s e t h e u s e d 
condoms were n o t t u r n e d o v e r t o t r i a l c o u n s e l when 
he r e q u e s t e d them f r o m t h e p o l i c e . I n f a c t t h e 
p o l i c e d e s t r o y e d o r l o s t c o n t r o l o f t h e condoms 
b e f o r e t h e d e f e n s e h a d an o p p o r t u n i t y t o t e s t them. 
The s e c o n d p r o n g o f B r a d y i s s a t i s f i e d b e c a u s e t h e 
DNA e v i d e n c e w o u l d d e m o n s t r a t e t h e n a t u r e o f t h e 
a c t i v i t i e s a t t h e c r i m e s c e n e , i n d i c a t i n g c o n s e n s u a l 
se x was t h e p u r p o s e o f t h e v i s i t a nd n o t k i d n a p p i n g 
as s u g g e s t e d by t h e p r o s e c u t i o n . The t h i r d p r o n g o f 
B r a d y i s s a t i s f i e d b e c a u s e t h e condoms a r e a 
m a t e r i a l p i e c e o f e v i d e n c e t o show t h a t t h e v i c t i m 

8 B r y a n t r a i s e d two B r a d y c l a i m s i n h i s p e t i t i o n . He does 
n o t p u r s u e on a p p e a l t h e f i r s t c l a i m -- t h a t t h e S t a t e 
v i o l a t e d B r a d y by n o t p r o d u c i n g R i c k y V i c k e r s as a w i t n e s s f o r 
t h e s e c o n d p e n a l t y - p h a s e t r i a l . T h e r e f o r e , t h a t c l a i m i s 
deemed abandoned and w i l l n o t be c o n s i d e r e d b y t h i s C o u r t . 
See, e.g., B r o w n l e e v. S t a t e , 666 So. 2d 91, 93 ( A l a . C r i m . 
App. 1995) ("We w i l l n o t r e v i e w i s s u e s n o t l i s t e d and a r g u e d 
i n b r i e f . " ) . 
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was n o t k i d n a p p e d o r t h a t t h e r e was a p e r s o n o t h e r 
t h a n B r y a n t a t t h e c r i m e s c e n e a t t h e t i m e o f t h e 
m u r d e r . F i n a l l y , t h e B r a d y c l a i m i s n o t 
p r o c e d u r a l l y b a r r e d b e c a u s e t r i a l c o u n s e l n e v e r 
c o n f i r m e d t h a t e v i d e n c e was d e s t r o y e d . The v e r y 
n a t u r e o f t h e c l a i m -- t h e S t a t e ' s f a i l u r e t o t u r n 
o v e r i n f o r m a t i o n -- i m p l i c i t l y p r e c l u d e s a f i n d i n g 
t h a t t h e c l a i m was a v a i l a b l e t o t r i a l c o u n s e l a t 
t r i a l o r on a p p e a l . As s u c h , Mr. B r y a n t ' s c l a i m 
t h a t t h e S t a t e f a i l e d t o d i s c l o s e e x c u l p a t o r y and 
impeachment e v i d e n c e i n v i o l a t i o n o f B r a d y and 
G i g l i o [v. U n i t e d S t a t e s , 405 U.S. 150 ( 1 9 7 2 ) , ] i s 
c o g n i z a b l e and s h o u l d be c o n s i d e r e d b y t h i s C o u r t . 
To d a t e , B r y a n t has been d e n i e d d i s c o v e r y b y t h i s 
C o u r t ; t h e r e f o r e , B r y a n t c a n n o t c o n f i r m o r deny t h e 
d e s t r u c t i o n o f t h e condoms." 

(C. 5 0 4 . ) 9 

I n i t s r e s p o n s e t o B r y a n t ' s amended p e t i t i o n , t h e S t a t e 

a s s e r t e d t h a t t h i s c l a i m was p r e c l u d e d by R u l e 3 2 . 2 ( a ) ( 3 ) a n d 

( 5 ) , A l a . R. C r i m . P., b e c a u s e i t c o u l d have b e e n , b u t was 

9We n o t e t h a t B r y a n t makes a much more e x t e n s i v e argument 
r e g a r d i n g t h i s c l a i m i n h i s b r i e f on a p p e a l -- s p a n n i n g some 
15 p a g e s -- t h a n he d i d i n h i s amended p e t i t i o n , and he 
i n c l u d e s d e t a i l e d f a c t u a l a l l e g a t i o n s i n h i s b r i e f . However, 
b e c a u s e t h e f a c t u a l a l l e g a t i o n s and a r g u m e n t s B r y a n t i n c l u d e s 
i n h i s b r i e f on a p p e a l were n o t i n c l u d e d i n h i s p e t i t i o n o r 
amended p e t i t i o n , t h e y a r e n o t p r o p e r l y b e f o r e t h i s C o u r t and 
w i l l n o t be c o n s i d e r e d . See B e a r d e n v. S t a t e , 825 So. 2d 868 
( A l a . C r i m . App. 2 0 0 1 ) . 
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n o t , r a i s e d and a d d r e s s e d a t t r i a l a nd on a p p e a l . I n i t s 

o r d e r , t h e c i r c u i t c o u r t f o u n d t h i s c l a i m t o be i n s u f f i c i e n t l y 

p l e a d e d . We a g r e e w i t h b o t h t h e S t a t e and t h e c i r c u i t c o u r t . 

"To [ e s t a b l i s h ] a B r a d y v i o l a t i o n , a d e f e n d a n t 
must show t h a t '"(1) t h e p r o s e c u t i o n s u p p r e s s e d 
e v i d e n c e ; (2) t h e e v i d e n c e was f a v o r a b l e t o t h e 
d e f e n d a n t ; and (3) t h e e v i d e n c e was m a t e r i a l t o t h e 
i s s u e s a t t r i a l . " ' J o h n s o n v. S t a t e , 612 So. 2d 
1288, 1293 ( A l a . C r . App. 1 9 9 2 ) , q u o t i n g S t a n o v.  
Dugger, 901 F.2d 898, 899 ( 1 1 t h C i r . 1 9 9 0 ) , c e r t . 
d e n i e d , S t a n o v. S i n g l e t a r y , 516 U.S. 1122, 116 
S.Ct. 932, 133 L.Ed.2d 859 (1996) . See S m i t h v.  
S t a t e , 675 So. 2d 100 ( A l a . C r . App. 1 9 9 5 ) . '"The 
e v i d e n c e i s m a t e r i a l o n l y i f t h e r e i s a r e a s o n a b l e 
p r o b a b i l i t y t h a t , h a d t h e e v i d e n c e b e e n d i s c l o s e d t o 
t h e d e f e n s e , t h e r e s u l t o f t h e p r o c e e d i n g w o u l d have 
b e e n d i f f e r e n t . A ' r e a s o n a b l e p r o b a b i l i t y ' i s a 
p r o b a b i l i t y s u f f i c i e n t t o u n d e r m i n e c o n f i d e n c e i n 
t h e outcome."' J o h n s o n , 612 So. 2d a t 1293, q u o t i n g 
U n i t e d S t a t e s v. B a g l e y , 473 U.S. 667, 682, 105 
S.Ct. 3375, 3383, 87 L.Ed.2d 481 ( 1 9 8 5 ) . " 

Freeman v. S t a t e , 722 So. 2d 806, 810 ( A l a . C r i m . App. 1 9 9 8 ) . 

However, as t h i s C o u r t e x p l a i n e d i n Payne v. S t a t e , 791 

So. 2d 383 ( A l a . C r i m . App. 1 9 9 9 ) : 

" B e c a u s e t h i s B r a d y c l a i m was f i r s t p r e s e n t e d i n 
a R u l e 32 p e t i t i o n , Payne can o b t a i n r e l i e f o n l y i f 
i t i n v o l v e s 'newly d i s c o v e r e d e v i d e n c e . ' N e w l y 
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d i s c o v e r e d e v i d e n c e i s d e f i n e d u n d e r R u l e 32.1, A l a . 
R. C r i m . P., as f o l l o w s : 

" ' S u b j e c t t o t h e l i m i t a t i o n s o f R u l e 
32.2, any d e f e n d a n t who has been c o n v i c t e d 
o f a c r i m i n a l o f f e n s e may i n s t i t u t e a 
p r o c e e d i n g i n t h e c o u r t o f o r i g i n a l 
c o n v i c t i o n t o s e c u r e a p p r o p r i a t e r e l i e f on 
t h e g r o u n d t h a t : 

" '  

" ' ( e ) N e w l y d i s c o v e r e d m a t e r i a l f a c t s 
e x i s t w h i c h r e q u i r e t h a t t h e c o n v i c t i o n o r 
s e n t e n c e be v a c a t e d by t h e c o u r t , b e c a u s e : 

" ' ( 1 ) The f a c t s r e l i e d upon were n o t 
known by p e t i t i o n e r o r p e t i t i o n e r ' s c o u n s e l 
a t t h e t i m e o f t r i a l o r s e n t e n c i n g o r i n 
t i m e t o f i l e a p o s t - t r i a l m o t i o n p u r s u a n t 
t o R u l e 24, o r i n t i m e t o be i n c l u d e d i n 
any p r e v i o u s c o l l a t e r a l p r o c e e d i n g and 
c o u l d n o t have been d i s c o v e r e d by any o f 
t h o s e t i m e s t h r o u g h t h e e x e r c i s e o f 
r e a s o n a b l e d i l i g e n c e ; 

" ' ( 2 ) The f a c t s a r e n o t m e r e l y 
c u m u l a t i v e t o o t h e r f a c t s t h a t were known; 

" ' ( 3 ) The f a c t s do n o t m e r e l y amount 
t o impeachment e v i d e n c e ; 

" ' ( 4 ) I f t h e f a c t s h a d been known a t 
t h e t i m e o f t r i a l o r o f s e n t e n c i n g , t h e 
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r e s u l t p r o b a b l y w o u l d h a v e been d i f f e r e n t ; 
a nd 

" ' ( 5 ) The f a c t s e s t a b l i s h t h a t 
p e t i t i o n e r i s i n n o c e n t o f t h e c r i m e f o r 
w h i c h p e t i t i o n e r was c o n v i c t e d o r s h o u l d 
n o t have r e c e i v e d t h e s e n t e n c e t h a t 
p e t i t i o n e r r e c e i v e d . ' 

" R u l e 3 2 . 1 ( e ) , A l a . R. C r i m . P. We n o t e t h a t 
b e c a u s e o f t h e c o n j u n c t i v e 'and' b e t w e e n (4) a n d 
( 5 ) , Payne must meet a l l f i v e p r e r e q u i s i t e s o f R u l e 
3 2 . 1 ( e ) , A l a . R. C r i m . P., i n o r d e r t o p r e v a i l . " 

791 So. 3d a t 397. 

H e r e , B r y a n t f a i l e d t o p l e a d s u f f i c i e n t f a c t s i n d i c a t i n g 

t h a t t h e two u s e d condoms c o n s t i t u t e d n e w l y d i s c o v e r e d 

e v i d e n c e u n d e r R u l e 3 2 . 1 ( e ) . I n d e e d , n o t o n l y d i d B r y a n t n o t 

even m e n t i o n R u l e 3 2 . 1 ( e ) i n h i s amended p e t i t i o n , he a d m i t t e d 

i n h i s amended p e t i t i o n t h a t h i s c o u n s e l a t h i s f i r s t t r i a l 

was, i n f a c t , aware o f t h e e x i s t e n c e o f t h e two u s e d condoms 

-- he s t a t e d i n h i s amended p e t i t i o n t h a t h i s c o u n s e l 

r e q u e s t e d d i s c o v e r y o f t h e condoms. C o u n s e l c o u l d n o t v e r y 

w e l l r e q u e s t d i s c o v e r y o f e v i d e n c e o f w h i c h c o u n s e l was 

unaware. A B r a d y v i o l a t i o n i n v o l v e s " t h e d i s c o v e r y , a f t e r 
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t r i a l , o f i n f o r m a t i o n f a v o r a b l e t o t h e a c c u s e d t h a t h a d b e e n 

known t o t h e p r o s e c u t i o n b u t unknown t o t h e d e f e n s e . " U n i t e d  

S t a t e s v. B a g l e y , 473 U.S. 667, 678 (1985) ( e m p h a s i s a d d e d ) . 

C o n t r a r y t o B r y a n t ' s a p p a r e n t b e l i e f , " n o t t u r n [ i n g ] o v e r " 

e v i d e n c e i s n o t t h e e q u i v a l e n t o f s u p p r e s s i n g e v i d e n c e f o r 

p u r p o s e s o f B r a d y . 

B e c a u s e B r y a n t f a i l e d t o p l e a d any f a c t s i n d i c a t i n g t h a t 

t h e two u s e d condoms were unknown t o t h e d e f e n s e and t h a t t h e y 

c o n s t i t u t e d n e w l y d i s c o v e r e d e v i d e n c e o b t a i n e d a f t e r h i s f i r s t 

t r i a l , t h i s c l a i m i s p r e c l u d e d b y R u l e 3 2 . 2 ( a ) ( 3 ) and (5) 

b e c a u s e i t c o u l d have b e e n , b u t was n o t , r a i s e d and a d d r e s s e d 

a t t r i a l a nd on a p p e a l . 1 0 See D a v i s v. S t a t e , 44 So. 3d 1118 

( A l a . C r i m . App. 2 0 0 9 ) ; B e c k w o r t h v. S t a t e , [Ms. CR-07-0051, 

May 1, 2009] So. 3d ( A l a . C r i m . App. 2 0 0 9 ) ; S m i t h v. 

10We n o t e t h a t , c o n t r a r y t o B r y a n t ' s a s s e r t i o n 
p e t i t i o n , w h e t h e r t h e S t a t e d e s t r o y e d o r l o s t e v i d e n 

i n h i s 
S t a t e d e s t r o y e d o r l o s t e v i d e n c e i s a 

s e p a r a t e and d i s t i n c t i s s u e f r o m w h e t h e r t h e S t a t e s u p p r e s s e d 
e v i d e n c e . The k e y i s s u e i n a B r a d y c l a i m i s w h e t h e r t h e 
d e f e n s e was aware o f t h e e x i s t e n c e o f t h e e v i d e n c e , n o t 
w h e t h e r t h e e v i d e n c e h a d been d e s t r o y e d . 
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S t a t e , [Ms. CR-05-0561, September 26, 2008] So. 3d 

( A l a . C r i m . App. 2 0 0 8 ) ; M a d i s o n v. S t a t e , 999 So. 2d 561 ( A l a . 

C r i m . App. 2 0 0 6 ) ; and B o y d v. S t a t e , 913 So. 2d 1113 ( A l a . 

C r i m . App. 2 0 0 3 ) . T h e r e f o r e , summary d i s m i s s a l o f t h i s c l a i m 

was p r o p e r u n d e r R u l e 3 2 . 7 ( d ) . 

IV. 

B r y a n t a l s o c o n t e n d s t h a t t h e c i r c u i t c o u r t e r r e d i n 

s u m m a r i l y d i s m i s s i n g h i s c l a i m s o f j u r o r m i s c o n d u c t . He 

a r g u e s t h a t h i s c l a i m s were s u f f i c i e n t l y p l e a d e d and were 

m e r i t o r i o u s on t h e i r f a c e and t h u s e n t i t l e d h i m t o an 

e v i d e n t i a r y h e a r i n g . I n h i s amended p e t i t i o n , B r y a n t r a i s e d 

t h r e e c l a i m s o f j u r o r m i s c o n d u c t ; we a d d r e s s e a c h i n t u r n . 

A. 

F i r s t , B r y a n t a l l e g e d t h a t , d u r i n g v o i r d i r e f o r h i s 

f i r s t t r i a l , j u r o r J.K. f a i l e d t o answer q u e s t i o n s t r u t h f u l l y . 

B r y a n t a l l e g e d t h e f o l l o w i n g w i t h r e s p e c t t o t h i s c l a i m : 
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" B r y a n t ' s r i g h t t o a f a i r and i m p a r t i a l j u r y was 
v i o l a t e d due t o a j u r o r ' s f a i l u r e t o r e s p o n d 
t r u t h f u l l y t o q u e s t i o n s on v o i r d i r e . When a j u r o r 
f a i l s t o t r u t h f u l l y a n swer q u e s t i o n s on v o i r d i r e 
t h e d e f e n d a n t i s d e p r i v e d o f h i s r i g h t t o w i s e l y 
e x e r c i s e p e r e m p t o r y s t r i k e s . Ex p a r t e O ' L e a r y , 438 
So. 2d 1372, 1373 ( A l a . 1 9 8 3 ) ; Ex p a r t e L e d b e t t e r , 
404 So. 2d 731, 733 ( A l a . 1 9 8 1 ) ; T o m l i n v. S t a t e , 
695 So. 2d 157, 169 ( A l a . C r i m . App. 1 9 9 6 ) ; see a l s o  
U n i t e d S t a t e s V. P e r k i n s , 748 F.2d 1519, 1531 ( 1 1 t h 
C i r . 1 9 8 4 ) . 

" T h i s j u r o r ' s f a i l u r e t o r e s p o n d t r u t h f u l l y t o 
c r i t i c a l q u e s t i o n s p o s e d b y d e f e n s e c o u n s e l on v o i r 
d i r e v i o l a t e d B r y a n t ' s r i g h t t o due p r o c e s s and a 
f a i r and i m p a r t i a l j u r y u n d e r t h e F i f t h , S i x t h , 
E i g h t h , and F o u r t e e n t h Amendments o f t h e U n i t e d 
S t a t e s C o n s t i t u t i o n , t h e A l a b a m a C o n s t i t u t i o n , and 
A l a b a m a S t a t e Law. See T o m l i n v. S t a t e , 695 So. 2d 
157, 169 ( A l a . C r i m . App. 1 9 9 6 ) ; McDonough Power  
E q u i p m e n t v. Greenwood, 464 U.S. 548, 556 (1984) 
( f i n d i n g c o n s t i t u t i o n a l v i o l a t i o n where j u r o r s 
d e l i b e r a t e l y d e c e i v e c o u r t a b o u t a m a t t e r w h i c h 
w o u l d c o n s t i t u t e a v a l i d b a s i s f o r c h a l l e n g e o f 
j u r o r ) . 

" J u r o r [ J . K . ] d i d n o t d i s c l o s e m a t e r i a l 
i n f o r m a t i o n on v o i r d i r e . D u r i n g t h e o r i g i n a l t r i a l 
i n 1997, t r i a l c o u n s e l a s k e d i f any j u r o r h a d any 
c o n n e c t i o n t o l a w e n f o r c e m e n t . W h i l e J u r o r [ J . K . ] 
i n d i c a t e d t h a t he knew someone i n v o l v e d i n l a w 
e n f o r c e m e n t , he c o m p l e t e l y f a i l e d t o m e n t i o n t h a t he 
was a d e p u t y r e s e r v e o f f i c e r . H i s f a i l u r e t o r e v e a l 
t h a t he was a r e s e r v e o f f i c e r p r e v e n t e d Mr. 
Y a r b r o u g h f r o m a s k i n g a d d i t i o n a l q u e s t i o n s t o 
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u n c o v e r w h e t h e r J u r o r [ J . K . ] c o u l d be i m p a r t i a l i n 
s p i t e o f h i s b a c k g r o u n d as a r e s e r v e d e p u t y . I n 
f a c t , J u r o r [ J . K . ] has h a d a l o n g h i s t o r y o f 
i n v o l v e m e n t w i t h l a w e n f o r c e m e n t . J u r o r [ J . K . ] h a d 
a p p l i e d t o t h e D rug E n f o r c e m e n t A g e n c y and been 
d e n i e d a j o b and t h a t [ s i c ] t h i s d e n i a l a f f e c t e d h i m 
f o r t h e r e s t o f h i s l i f e . J u r o r [ J . K . ] was o b s e s s e d 
w i t h l a w e n f o r c e m e n t and c l e a r l y c o u l d n o t be an 
i m p a r t i a l member o f t h e j u r y . J u r o r [ J . K . ] i s a 
p o l i c e f a n a t i c [ , ] d r i v e s t h e same make and m o del as 
u n marked p o l i c e c a r s , k e e p s numerous p o l i c e s c a n n e r s 
i n h i s c a r , and f o l l o w s t h e p o l i c e t o c r i m e s c e n e s . 
J u r o r [ J . K . ] i s c l e a r l y someone who w o u l d have 
a d v o c a t e d l a w e n f o r c e m e n t and p o s s e s s e d p o t e n t i a l 
b i a s e s w o r t h y [ s i c ] and t a i n t e d t h e j u r y w i t h h i s 
v i e w s . J u r o r [ J . K . ' s ] m i s c o n d u c t was o n l y 
d i s c o v e r e d upon i n v e s t i g a t i o n r e l a t e d t o B r y a n t ' s 
R u l e 32 P e t i t i o n . 

"The m i s c o n d u c t o f t h e j u r o r d e p r i v e d B r y a n t o f 
h i s c o n s t i t u t i o n a l r i g h t s , i n c l u d i n g h i s r i g h t t o be 
t r i e d b y an i m p a r t i a l j u r y and h i s r i g h t s t o due 
p r o c e s s , a f a i r t r i a l , an i m p a r t i a l j u r y , e q u a l 
p r o t e c t i o n , and a r e l i a b l e s e n t e n c i n g p r o t e c t e d b y 
t h e F i f t h , S i x t h , E i g h t h , a n d F o u r t e e n t h Amendments 
t o t h e U n i t e d S t a t e s C o n s t i t u t i o n , t h e A l a b a m a 
C o n s t i t u t i o n , and A l a b a m a l a w . " 

(C. 5 0 5 - 0 6 . ) 1 1 

11We n o t e t h a t , a g a i n , B r y a n t i n c l u d e s more s p e c i f i c f a c t s 
i n h i s b r i e f on a p p e a l t h a n he d i d i n h i s amended p e t i t i o n . 
However, b e c a u s e t h o s e f a c t s were n o t i n c l u d e d i n h i s amended 
p e t i t i o n , t h e y a r e n o t p r o p e r l y b e f o r e t h i s C o u r t and w i l l n o t 

70 



CR-08-0405 

T h i s c l a i m was n o t s u f f i c i e n t l y p l e a d e d . A l t h o u g h B r y a n t 

a l l e g e d t h a t J.K. f a i l e d t o m e n t i o n t h a t he "was a d e p u t y 

r e s e r v e o f f i c e r " when t h e q u e s t i o n was a s k e d w h e t h e r any j u r o r 

h a d any c o n n e c t i o n t o l a w e n f o r c e m e n t , B r y a n t f a i l e d t o a l l e g e 

e x a c t l y when J.K. was a d e p u t y r e s e r v e o f f i c e r , i . e . , w h e t h e r 

J.K. was a r e s e r v e o f f i c e r a t t h e t i m e o f B r y a n t ' s t r i a l o r a t 

some p o i n t i n h i s p a s t . The f a c t t h a t J.K. may have b e e n a 

r e s e r v e o f f i c e r a t some p o i n t i n h i s p a s t does n o t n e c e s s a r i l y 

c o n s t i t u t e t h e f a i l u r e t o answer t r u t h f u l l y t h e q u e s t i o n as 

p h r a s e d by B r y a n t i n h i s p e t i t i o n . B r y a n t a l l e g e d i n h i s 

amended p e t i t i o n o n l y g e n e r a l l y t h a t c o u n s e l a s k e d " i f any 

j u r o r h a d any c o n n e c t i o n t o l a w e n f o r c e m e n t . " 1 2 However, he 

be c o n s i d e r e d i n e v a l u a t i n g t h i s c l a i m . See B e a r d e n v. S t a t e , 
825 So. 2d 868 ( A l a . C r i m . App. 2 0 0 1 ) . 

12We n o t e t h a t , i n i t s o r d e r , t h e c i r c u i t c o u r t p h r a s e d 
t h e q u e s t i o n as f o l l o w s : "Does anyone, e i t h e r t h e m s e l v e s , o r 
a c l o s e f a m i l y member, o r a g o o d f r i e n d , work i n l a w 
e n f o r c e m e n t ? " (C. 761.) However, t h a t i s n o t t h e q u e s t i o n 
B r y a n t a l l e g e d i n h i s amended p e t i t i o n was n o t a n s w e r e d 
t r u t h f u l l y , and we w i l l n o t l o o k b e y o n d B r y a n t ' s a c t u a l 
p l e a d i n g s i n o r d e r t o c r e a t e a c l a i m . 
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f a i l e d t o p l e a d e x a c t l y what t h e q u e s t i o n was t h a t he b e l i e v e d 

was n o t a n s w e r e d t r u t h f u l l y b y J.K. The q u e s t i o n a l l e g e d l y 

p r o p o u n d e d by c o u n s e l -- as p h r a s e d b y B r y a n t i n h i s amended 

p e t i t i o n -- was a m b i g u o u s , a t b e s t , r e g a r d i n g t h e t i m i n g o f 

t h e j u r o r ' s " c o n n e c t i o n " t o l a w e n f o r c e m e n t , i . e . , w h e t h e r 

c o u n s e l w a n t e d t o know i f any j u r o r h a d any c o n n e c t i o n t o l a w 

e n f o r c e m e n t a t t h e t i m e o f t h e t r i a l o r w h e t h e r c o u n s e l w a n t e d 

t o know i f any j u r o r h a d any c o n n e c t i o n a t any p o i n t i n t h e i r 

l i v e s . I n e x a m i n i n g a j u r o r - m i s c o n d u c t c l a i m b a s e d on a 

j u r o r ' s f a i l u r e t o answer q u e s t i o n s t r u t h f u l l y , t h e p h r a s i n g 

o f t h e e x a c t q u e s t i o n a s k e d i s c r i t i c a l . B r y a n t ' s b a r e 

p l e a d i n g s a r e s i m p l y n o t s u f f i c i e n t t o i n d i c a t e t h a t J.K. 

f a i l e d t o a nswer t r u t h f u l l y d u r i n g v o i r d i r e . 

I n a d d i t i o n , e ven a s s u m i n g B r y a n t ' s p l e a d i n g s were 

s u f f i c i e n t t o e s t a b l i s h t h a t J.K. f a i l e d t o a nswer t r u t h f u l l y 

d u r i n g v o i r d i r e , B r y a n t f a i l e d t o p l e a d s u f f i c i e n t f a c t s 

i n d i c a t i n g p r e j u d i c e . I n Hooks v. S t a t e , 21 So. 3d 772 ( A l a . 

C r i m . App. 2 0 0 8 ) , t h i s C o u r t e x p l a i n e d : 
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"To p r e v a i l on a c l a i m o f j u r o r m i s c o n d u c t , t h e 
p e t i t i o n e r must e s t a b l i s h t h a t he 'might h a v e been 
p r e j u d i c e d ' b y t h e j u r o r s ' f a i l u r e t o r e s p o n d 
t r u t h f u l l y t o a q u e s t i o n p o s e d on v o i r d i r e . See Ex  
p a r t e S t e w a r t , 659 So. 2d 122 ( A l a . 1 9 9 3 ) . 

" ' I t i s t r u e t h a t t h e p a r t i e s i n a 
c a s e a r e e n t i t l e d t o t r u e and h o n e s t 
a n s w e r s t o t h e i r q u e s t i o n s on v o i r d i r e , so 
t h a t t h e y may e x e r c i s e t h e i r p e r e m p t o r y 
s t r i k e s w i s e l y . See F a b i a n k e v. Weaver, 
527 So. 2d 1253 ( A l a . 1988) . However, n o t 
e v e r y f a i l u r e t o r e s p o n d p r o p e r l y t o 
q u e s t i o n s p r o p o u n d e d d u r i n g v o i r d i r e 
" a u t o m a t i c a l l y e n t i t l e s [ t h e d e f e n d a n t ] t o 
a new t r i a l o r r e v e r s a l o f t h e c a u s e on 
a p p e a l . " Freeman v. H a l l , 286 A l a . 161, 
166, 238 So. 2d 330, 335 ( 1 9 7 0 ) ; s e e a l s o 
Dawson v. S t a t e , [710 So. 2d 472] a t 474 
[ ( A l a . 1 9 9 7 ) ] ; and Reed v. S t a t e , [547 So. 
2d 596 ( A l a . 1 9 8 9 ) ] . As s t a t e d p r e v i o u s l y , 
t h e p r o p e r s t a n d a r d t o a p p l y i n d e t e r m i n i n g 
w h e t h e r a p a r t y i s e n t i t l e d t o a new t r i a l 
i n t h i s c i r c u m s t a n c e i s " w h e t h e r t h e 
d e f e n d a n t m i g h t h a v e b e e n p r e j u d i c e d b y a 
v e n i r e m e m b e r ' s f a i l u r e t o make a p r o p e r 
r e s p o n s e . " Ex p a r t e S t e w a r t , 659 So. 2d 
[122] a t 124 [ ( A l a . 1 9 9 3 ) ] . F u r t h e r , t h e 
d e t e r m i n a t i o n o f w h e t h e r a p a r t y m i g h t h a v e 
been p r e j u d i c e d , i . e . , w h e t h e r t h e r e was 
p r o b a b l e p r e j u d i c e , i s a m a t t e r w i t h i n t h e 
t r i a l c o u r t ' s d i s c r e t i o n . ' 

"Ex p a r t e Dobyne, 805 So. 2d 763, 771-72 ( A l a . 2001) 
( f o o t n o t e o m i t t e d ) . " 
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21 So. 3d a t 780-81. The m i g h t - h a v e - b e e n - p r e j u d i c e d s t a n d a r d , 

a l t h o u g h on i t s f a c e a l i g h t s t a n d a r d , a c t u a l l y r e q u i r e s more 

t h a n s i m p l y s h o w i n g t h a t j u r o r m i s c o n d u c t o c c u r r e d . " [ T ] h e 

q u e s t i o n w h e t h e r t h e j u r y ' s d e c i s i o n m i g h t have b e e n a f f e c t e d 

i s a n s w e r e d n o t by a b a r e s h o w i n g o f j u r o r m i s c o n d u c t , b u t 

r a t h e r by an e x a m i n a t i o n o f t h e c i r c u m s t a n c e s p a r t i c u l a r t o 

t h e c a s e . " Ex p a r t e A p i c e l l a , 809 So. 2d 865, 871 ( A l a . 

2 0 0 1 ) . Thus, " [ i ] n a p p l y i n g t h i s s t a n d a r d we l o o k a t ' t h e 

t e m p o r a l r e m o t e n e s s o f t h e m a t t e r i n q u i r e d a b o u t , t h e 

a m b i g u i t y o f t h e q u e s t i o n p r o p o u n d e d , t h e p r o s p e c t i v e j u r o r ' s 

i n a d v e r t e n c e o r w i l l f u l n e s s i n f a l s i f y i n g o r i n f a i l i n g t o 

a n s w e r , t h e f a i l u r e o f t h e j u r o r t o r e c o l l e c t , a nd t h e 

m a t e r i a l i t y o f t h e m a t t e r i n q u i r e d a b o u t . ' " Hooks, 21 So. 2d 

a t 781 ( q u o t i n g DeBruce v. S t a t e , 890 So. 2d 1068, 1078 ( A l a . 

C r i m . App. 2 0 0 3 ) , o v e r r u l e d on o t h e r g r o u n d s , Ex p a r t e  

J e n k i n s , 972 So. 2d 159 ( A l a . 2 0 0 5 ) ) . 

H e r e , a l t h o u g h t h e m a t t e r i n q u i r e d a b o u t -- t h e j u r o r s ' 

c o n n e c t i o n t o l a w e n f o r c e m e n t -- i s m a t e r i a l , as n o t e d a bove, 
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t h e q u e s t i o n p r o p o u n d e d (as p h r a s e d b y B r y a n t i n h i s amended 

p e t i t i o n ) was a m b i g u o u s , B r y a n t f a i l e d t o p l e a d any f a c t s 

i n d i c a t i n g t h e p e r i o d o f J.K.'s r e s e r v e - d e p u t y s t a t u s , and 

B r y a n t made no a l l e g a t i o n w h a t s o e v e r t h a t J.K.'s f a i l u r e t o 

r e v e a l h i s r e s e r v e - d e p u t y s t a t u s was i n any way w i l l f u l o r 

i n t e n t i o n a l . Under t h e s e c i r c u m s t a n c e s , we s i m p l y c a n n o t s a y 

t h a t t h i s c l a i m s a t i s f i e s t h e p l e a d i n g r e q u i r e m e n t s i n R u l e 

32.3 and R u l e 3 2 . 6 ( b ) . T h e r e f o r e , summary d i s m i s s a l o f t h i s 

c l a i m was p r o p e r u n d e r R u l e 3 2 . 7 ( d ) . 

B. 

S e c o n d , B r y a n t a r g u e d t h a t , d u r i n g d e l i b e r a t i o n s a t h i s 

s e c o n d p e n a l t y - p h a s e t r i a l , t h e j u r y f o r e m a n c o e r c e d t h e j u r y 

i n t o v o t i n g f o r d e a t h b y i n s i n u a t i n g t h a t b y c a s t i n g any o t h e r 

v o t e t h e j u r o r s w o u l d be v i o l a t i n g t h e l a w . B r y a n t a l l e g e d 

t h e f o l l o w i n g w i t h r e s p e c t t o t h i s c l a i m : 

"The c o e r c i o n o f j u r o r s b y t h e j u r o r f o r e p e r s o n 
d u r i n g t h e s e n t e n c i n g p h a s e o f B r y a n t ' s t r i a l 
v i o l a t e d B r y a n t ' s r i g h t t o due p r o c e s s and a f a i r 
a nd i m p a r t i a l j u r y as g u a r a n t e e d by t h e F i f t h , 
S i x t h , E i g h t h , and F o u r t e e n t h Amendments o f t h e 
U n i t e d S t a t e s C o n s t i t u t i o n , t h e A l a b a m a 
C o n s t i t u t i o n , and A l a b a m a l a w . See H a l l m a r k v  
A l l i s o n , 451 So. 2d 270, 271-72 ( A l a . 1 9 8 4 ) ; 
C l a r k - M o b i l e C o u n t i e s Gas D i s t . v. R e e v e s , 628 So. 
2d 368, 370 ( A l a . 1 9 9 3 ) ; A l a . C o n s t . A r t . I , § 6; 
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see a l s o A l a . Code § 1 5 - 1 7 - 5 ( a ) ( 2 ) ( e s t a b l i s h i n g 
j u r y m i s c o n d u c t as a g r o u n d f o r g r a n t i n g a m o t i o n 
f o r a new t r i a l i n c r i m i n a l c a s e s ) . 

"A j u r o r m i s c o n d u c t c l a i m i s c o g n i z a b l e where 
t h e m i s c o n d u c t 'might h a v e u n l a w f u l l y i n f l u e n c e d 
t h a t j u r o r a nd o t h e r s w i t h whom he d e l i b e r a t e d , and 
m i g h t have u n l a w f u l l y i n f l u e n c e d i t s v e r d i c t 
r e n d e r e d . ' Roan v. S t a t e , 143 So. 2d 454, 460 ( A l a . 
1 9 3 2 ) ; Ex P a r t e T r o h a , 462 So. 2d 953, 954 ( A l a . 
1 9 8 4 ) . E v e n i n c i r c u m s t a n c e s i n w h i c h t h e e v i d e n c e 
i s a m b i g u o u s , i t s u f f i c i e n t l y s u p p o r t s t h i s ' l i g h t ' 
b u r d e n . T r o h a , 462 So. 2d a t 954. I f a s h o w i n g i s 
made t h a t t h e v e r d i c t m i g h t h a v e b e e n a f f e c t e d b y 
t h e m i s c o n d u c t , t h e m i s c o n d u c t n e e d n o t have 
a c t u a l l y c o n t r o l l e d o r d o m i n a t e d t h e j u r y ' s v e r d i c t . 
See H o l l a n d v. S t a t e , 588 So. 2d 543, 549 ( A l a . 
C r i m . App. 1 9 9 1 ) . 

" T h e r e were s e v e r a l i n s t a n c e s o f j u r o r 
m i s c o n d u c t t h a t o c c u r r e d d u r i n g B r y a n t ' s 
r e s e n t e n c i n g t r i a l . F i r s t , t h e r e i s e v i d e n c e t h a t 
t h e j u r y f o r e p e r s o n c o e r c e d o t h e r members o f t h e 
j u r y t o v o t e f o r d e a t h . A t t h e b e g i n n i n g o f j u r y 
d e l i b e r a t i o n s , one woman i n d i c a t e d t h a t she c o u l d 
n o t v o t e t o p u t B r y a n t t o d e a t h . The j u r y 
f o r e p e r s o n r e s p o n d e d t o h e r and s t a t e d t h a t d u r i n g 
j u r y v o i r d i r e s he h a d i n d i c a t e d t h a t she w o u l d be 
a b l e t o impose t h e d e a t h p e n a l t y , i n s p i t e o f h e r 
r e l i g i o u s b e l i e f s . The f o r e p e r s o n went on t o s a y 
t h a t e i t h e r t h e j u r o r was l y i n g now o r h a d l i e d t o 
t h e p r o s e c u t o r , w h i c h was a g a i n s t t h e l a w . The 
f o r e p e r s o n ' s c o e r c i v e manner c a u s e d a s e c o n d j u r o r 
on t h e p a n e l t o b e l i e v e t h a t a v o t e a g a i n s t t h e 
d e a t h p e n a l t y was a g a i n s t t h e l a w , t h e r e b y p r o m p t i n g 
t h a t j u r o r t o v o t e f o r d e a t h , when i n f a c t t h a t 
j u r o r d i d n o t want t o g i v e B r y a n t a d e a t h s e n t e n c e . " 

(C. 507-08.) 
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T h i s c l a i m f a i l s t o s t a t e a m a t e r i a l i s s u e o f f a c t o r l a w 

upon w h i c h r e l i e f c o u l d be g r a n t e d . I t i s w e l l s e t t l e d t h a t 

" m a t t e r s t h a t t h e j u r o r s b r i n g up i n t h e i r d e l i b e r a t i o n s a r e 

s i m p l y n o t i m p r o p e r u n d e r A l a b a m a l a w , b e c a u s e t h e l a w 

p r o t e c t s d e b a t e s and d i s c u s s i o n s o f j u r o r s and s t a t e m e n t s t h e y 

make w h i l e d e l i b e r a t i n g t h e i r d e c i s i o n . " S h a r r i e f v. G e r l a c k , 

798 So. 2d 646, 653 ( A l a . 2 0 0 1 ) . " R u l e 6 0 6 ( b ) , A l a . R. E v i d . , 

r e c o g n i z e s t h e i m p o r t a n t ' d i s t i n c t i o n , u n d e r A l a b a m a l a w , 

b e t w e e n ' e x t r a n e o u s f a c t s , ' t h e c o n s i d e r a t i o n o f w h i c h b y a 

j u r y o r j u r o r s may be s u f f i c i e n t t o i m p e a c h a v e r d i c t , a n d t h e 

' d e b a t e s a n d d i s c u s s i o n s o f t h e j u r y , ' w h i c h a r e p r o t e c t e d 

f r o m i n q u i r y . " J a c k s o n v. S t a t e , [Ms. CR-06-1026, November 

13, 2009] So. 3d , ( A l a . C r i m . App. 2009) ( q u o t i n g 

S h a r r i e f , s u p r a a t 6 5 2 ) . " [ T ] h e d e b a t e s and d i s c u s s i o n s o f 

t h e j u r y , w i t h o u t r e g a r d t o t h e i r p r o p r i e t y o r l a c k t h e r e o f , 

a r e n o t e x t r a n e o u s f a c t s . " S h a r r i e f , 798 So. 2d a t 653. 

Thus, " a f f i d a v i t [ s o r t e s t i m o n y ] s h o w i n g t h a t e x t r a n e o u s f a c t s 

i n f l u e n c e d t h e j u r y ' s d e l i b e r a t i o n s [ a r e ] a d m i s s i b l e ; h o w e v e r, 

a f f i d a v i t s c o n c e r n i n g ' t h e d e b a t e s and d i s c u s s i o n s o f t h e c a s e 

b y t h e j u r y w h i l e d e l i b e r a t i n g t h e r e o n ' do n o t f a l l w i t h i n 

t h i s e x c e p t i o n . " CSX T r a n s p . , I n c . v. Dansby, 659 So. 2d 35, 
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41 ( A l a . 1995) ( q u o t i n g A l a b a m a Power Co. v. T u r n e r , 575 So. 

2d 551, 557 ( A l a . 1 9 9 1 ) ) . I n t e r m s o f t h i s c l a i m o f j u r o r 

m i s c o n d u c t , t h e a l l e g e d l y c o e r c i v e s t a t e m e n t s made b y t h e j u r y 

f o r e p e r s o n a nd t h e i m p a c t t h o s e s t a t e m e n t s may have h a d on t h e 

j u r y i n i t s d e l i b e r a t i o n s a r e n o t e x t r a n e o u s f a c t s . 

T h e r e f o r e , t h e y a r e i n s u l a t e d f r o m i n q u i r y a nd c a n n o t f o r m t h e 

b a s i s o f a v a l i d c l a i m f o r r e l i e f u n d e r R u l e 32. 

As t h i s C o u r t n o t e d i n a d d r e s s i n g a s i m i l a r i s s u e i n 

J o n e s v. S t a t e , 753 So. 2d 1174 ( A l a . C r i m . App. 1 9 9 9 ) : 

"[W]e r e j e c t J o n e s ' s c l a i m t h a t h i s ' d e a t h s e n t e n c e 
was t h e r e s u l t o f c o e r c i v e i n f l u e n c e s b r o u g h t i n t o 
t h e j u r y d e l i b e r a t i o n s w h i c h were o u t s i d e t h e s c o p e 
o f t h e e v i d e n c e and j u d i c i a l c o n t r o l . ' ( A p p e l l a n t ' s 
b r i e f a t p. 97.) S p e c i f i c a l l y , he a r g u e s t h a t a 
j u r o r ' s s t a t e m e n t t h a t ' i f we g i v e h i m l i f e t h a t 
maybe i n a few y e a r s t h a t he w o u l d be up f o r p a r o l e ' 
i m p r o p e r l y p e r s u a d e d o t h e r s t o s e n t e n c e h i m t o 
d e a t h . (R. 275-76.) 

" T e s t i m o n y a t t h e R u l e 32 h e a r i n g i n d i c a t e d t h a t 
b e f o r e r e a c h i n g i t s 12-0 a d v i s o r y v e r d i c t 
r ecommending a s e n t e n c e o f d e a t h , t h e j u r y v o t e d 
s e v e r a l t i m e s . S e v e r a l b a l l o t s r e s u l t e d i n a 10-2 
d e t e r m i n a t i o n t o recommend d e a t h . One o f t h e two 
i n d i v i d u a l s who i n i t i a l l y v o t e d a g a i n s t d e a t h 
t e s t i f i e d t h a t she c h a n g e d h e r v o t e i n f a v o r o f 
d e a t h a f t e r J.M. made t h e s t a t e m e n t r e g a r d i n g 
p a r o l e . 

"'A j u r o r c a n n o t i m p e a c h h i s v e r d i c t b y l a t e r 
e x p l a i n i n g why o r how t h e j u r o r a r r i v e d a t h i s o r 
h e r d e c i s i o n . ' A d a i r v. S t a t e , 641 So. 2d 309, 313 
( A l a . C r . App. 1 9 9 3 ) . 
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" M o r e o v e r , R u l e 
e r t i n e n t p a r t : 

6 0 6 ( b ) , A l a . R. E v i d . , p r o v i d e s , 
i n p e r t i n e n t 

"'Upon an i n q u i r y i n t o t h e v a l i d i t y o f a 
v e r d i c t o r i n d i c t m e n t , a j u r o r may n o t 
t e s t i f y i n impeachment o f t h e v e r d i c t o r 
i n d i c t m e n t as t o any m a t t e r o r s t a t e m e n t 
o c c u r r i n g d u r i n g t h e c o u r s e o f t h e j u r y ' s 
d e l i b e r a t i o n s o r t h e e f f e c t o f a n y t h i n g 
upon t h a t o r any o t h e r j u r o r ' s m i n d o r 
e m o t i o n s as i n f l u e n c i n g t h e j u r o r as t o 
a s s e n t t o o r d i s s e n t f r o m t h e v e r d i c t o r 
i n d i c t m e n t o r c o n c e r n i n g t h e j u r o r ' s m e n t a l 
p r o c e s s e s i n c o n n e c t i o n t h e r e w i t h , e x c e p t 
t h a t a j u r o r may t e s t i f y on t h e q u e s t i o n 
w h e t h e r e x t r a n e o u s p r e j u d i c i a l i n f o r m a t i o n 
was i m p r o p e r l y b r o u g h t t o t h e j u r y ' s 
a t t e n t i o n o r w h e t h e r any o u t s i d e i n f l u e n c e 
was i m p r o p e r l y b r o u g h t t o b e a r upon any 
j u r o r . Nor may a j u r o r ' s a f f i d a v i t o r 
e v i d e n c e o f any s t a t e m e n t by t h e j u r o r 
c o n c e r n i n g a m a t t e r a b o u t w h i c h t h e j u r o r 
w o u l d be p r e c l u d e d f r o m t e s t i f y i n g be 
r e c e i v e d f o r t h e s e p u r p o s e s . ' 

"We f i n d no m e r i t t o J o n e s ' s c l a i m b e c a u s e i t 
was b a s e d on p r o h i b i t e d t e s t i m o n y . A c o n s i d e r a t i o n 
o f t h e c l a i m w o u l d d e s t r o y t h e i n t e g r i t y o f t h e j u r y 
s y s t e m , e n c o u r a g e t h e i n t r o d u c t i o n o f u n d u l y 
i n f l u e n c e d j u r o r t e s t i m o n y a f t e r t r i a l , and 
d i s c o u r a g e j u r o r s f r o m f r e e l y d e l i b e r a t i n g , and 
i n h i b i t t h e i r r e a c h i n g a v e r d i c t w i t h o u t f e a r o f 
p o s t - t r i a l h a r a s s m e n t , p u b l i c i t y , o r s c r u t i n y . See 
Ex p a r t e N e a l , 731 So. 2d 621 ( A l a . 1 9 9 9 ) ; and 
B a r b o u r v. S t a t e , 673 So. 2d 461, 469-470 ( A l a . C r . 
App. 1 9 9 4 ) , a f f ' d , 673 So. 2d 473 ( A l a . 1 9 9 5 ) , c e r t . 
d e n i e d , 518 U.S. 1020, 116 S.Ct. 2556, 135 L.Ed.2d 

1074 ( 1 9 9 6 ) . " 

753 So. 2d a t 1203-04 ( f o o t n o t e o m i t t e d ) . S i m i l a r l y , h e r e , a 

c o n s i d e r a t i o n o f t h i s c l a i m o f j u r o r m i s c o n d u c t -- w h i c h i s 
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b a s e d e n t i r e l y on t h e d e b a t e and d e l i b e r a t i o n s o f t h e j u r y -¬

" w o u l d d e s t r o y t h e i n t e g r i t y o f t h e j u r y s y s t e m , e n c o u r a g e t h e 

i n t r o d u c t i o n o f u n d u l y i n f l u e n c e d j u r o r t e s t i m o n y a f t e r t r i a l , 

a n d d i s c o u r a g e j u r o r s f r o m f r e e l y d e l i b e r a t i n g , and i n h i b i t 

t h e i r r e a c h i n g a v e r d i c t w i t h o u t f e a r o f p o s t - t r i a l 

h a r a s s m e n t , p u b l i c i t y , o r s c r u t i n y . " 753 So. 2d a t 1204. 

T h e r e f o r e , t h i s c l a i m f a i l s t o s t a t e a m a t e r i a l i s s u e o f f a c t 

o r l a w upon w h i c h r e l i e f c o u l d be g r a n t e d , and summary 

d i s m i s s a l was p r o p e r u n d e r R u l e 3 2 . 7 ( d ) . 1 3 

C. 

F i n a l l y , B r y a n t a r g u e d t h a t , d u r i n g d e l i b e r a t i o n s a t h i s 

s e c o n d p e n a l t y - p h a s e t r i a l , t h e j u r y f o r e m a n i n f o r m e d t h e j u r y 

o f e x t r a n e o u s f a c t s , s p e c i f i c a l l y t h a t t h e t r i a l c o u r t h a d 

p r e v i o u s l y s e n t e n c e d B r y a n t t o d e a t h f o r h i s c a p i t a l - m u r d e r 

c o n v i c t i o n s , w h i c h , B r y a n t c l a i m e d , u n l a w f u l l y i n f l u e n c e d t h e 

j u r y ' s s e n t e n c i n g v e r d i c t . B r y a n t a l l e g e d t h e f o l l o w i n g w i t h 

r e s p e c t t o t h i s c l a i m : 

1 3 A l t h o u g h t h i s was n o t t h e r e a s o n f o r t h e c i r c u i t c o u r t ' s 
d i s m i s s a l o f t h i s c l a i m -- t h e c i r c u i t c o u r t f o u n d t h e c l a i m 
t o be i n s u f f i c i e n t l y p l e a d e d -- we may n o n e t h e l e s s a f f i r m t h e 
c i r c u i t c o u r t ' s j u d g m e n t on t h i s g r o u n d . See, e.g., McNabb v.  
S t a t e , 991 So. 2d 313 ( A l a . C r i m . App. 2 0 0 7 ) . 
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"S e c o n d , i t i s c l e a r t h a t t h i s same f o r e p e r s o n 
b r o u g h t e x t r a n e o u s i n f o r m a t i o n i n t o t h e j u r y 
d e l i b e r a t i o n s . T h i s i n f o r m a t i o n r e l a t e d t o B r y a n t ' s 
p r e v i o u s t r i a l , a nd t h e f o r e p e r s o n u s e d t h i s 
i n f o r m a t i o n t o c o e r c e r e l u c t a n t j u r o r s t o v o t e f o r 
d e a t h . The f o r e p e r s o n i n d i c a t e d t h a t B r y a n t ' s d e a t h 
s e n t e n c e was a f o r e g o n e c o n c l u s i o n b e c a u s e Judge 
J a c k s o n h a d p r e v i o u s l y s e n t e n c e d B r y a n t t o d e a t h . 
The f o r e p e r s o n s h o u l d n o t have known a b o u t B r y a n t ' s 
p r e v i o u s d e a t h s e n t e n c e a n d t h e j u r y c e r t a i n l y 
s h o u l d n o t have c o n s i d e r e d t h i s i n c r e d i b l y 
p r e j u d i c i a l i n f o r m a t i o n d u r i n g d e l i b e r a t i o n s . 

" T h i s i s s i g n i f i c a n t b e c a u s e i n m a k i n g t h e 
d e c i s i o n t o i mpose t h e d e a t h p e n a l t y , t h e j u r y a c t s 
as a u n i t . See Ex p a r t e McNabb, 887 So. 2d 998, 
1006 ( A l a . 2 0 0 4 ) . T h u s [ , ] t h e m i s c o n d u c t o f one o f 
i t s members c a n n o t be s e g r e g a t e d . The p r e j u d i c i a l 
a t m o s p h e r e c r e a t e d by t h e m i s c o n d u c t o f even one 
j u r o r i s i m p o s s i b l e t o e r a d i c a t e a n d i n j u r i o u s l y 
a f f e c t e d t h e s u b s t a n t i a l r i g h t s o f t h e d e f e n d a n t . 
See H o l l a n d , 588 So. 2d a t 547." 

(C. 508.) 

T h i s c l a i m was n o t s u f f i c i e n t l y p l e a d e d . A l t h o u g h B r y a n t 

a l l e g e d t h a t t h e j u r y f o r e p e r s o n i n f o r m e d t h e j u r o r s o f 

e x t r a n e o u s i n f o r m a t i o n -- t h a t B r y a n t h a d p r e v i o u s l y b e e n 

s e n t e n c e d t o d e a t h b a s e d on e a r l i e r c a p i t a l - m u r d e r c o n v i c t i o n s 

-- he made n o t h i n g more t h a n a b a r e a l l e g a t i o n t h a t t h i s 

i n f o r m a t i o n " c o e r c e [ d ] r e l u c t a n t j u r o r s t o v o t e f o r d e a t h . " 

He f a i l e d t o a s s e r t how many a l l e g e d l y " r e l u c t a n t j u r o r s " were 

on t h e j u r y , what t h e v o t e o f t h e j u r y was i n r e l a t i o n t o t h e 

d e a t h s e n t e n c e , o r even t o name a s i n g l e j u r o r who he b e l i e v e d 
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was " r e l u c t a n t " t o v o t e f o r d e a t h b u t who n o n e t h e l e s s v o t e d 

f o r d e a t h b a s e d on t h e e x t r a n e o u s i n f o r m a t i o n . T h e r e f o r e , he 

f a i l e d t o s a t i s f y t h e p l e a d i n g r e q u i r e m e n t s i n R u l e 32.3 and 

R u l e 3 2 . 6 ( b ) , and summary d i s m i s s a l o f t h i s c l a i m was p r o p e r 

u n d e r R u l e 3 2 . 7 ( d ) . 

V. 

F i n a l l y , B r y a n t c o n t e n d s t h a t t h e c i r c u i t c o u r t a l s o 

e r r e d i n s u m m a r i l y d i s m i s s i n g s e v e r a l o f t h e s u b s t a n t i v e 

c l a i m s f o r r e l i e f i n h i s amended p e t i t i o n . ( I s s u e s V.B. -

V.F. i n B r y a n t ' s b r i e f . ) S p e c i f i c a l l y , B r y a n t a r g u e s t h a t t h e 

c i r c u i t c o u r t e r r e d i n s u m m a r i l y d i s m i s s i n g t h e f o l l o w i n g 

c l a i m s : 

(1) T h a t he was d e n i e d h i s r i g h t t o a f a i r t r i a l 
a t h i s s e c o n d p e n a l t y - p h a s e t r i a l as a r e s u l t o f 
p r o s e c u t o r i a l m i s c o n d u c t ; 

(2) T h a t he was d e n i e d h i s r i g h t t o 
c o n f r o n t a t i o n a t h i s s e c o n d p e n a l t y - p h a s e t r i a l as 
a r e s u l t o f R i c k y V i c k e r s ' s a b s e n c e ; 

(3) T h a t he was d e n i e d h i s r i g h t t o c o u n s e l when 
he was a l l e g e d l y q u e s t i o n e d b y p o l i c e a f t e r he h a d 
a s k e d f o r an a t t o r n e y ; 

(4) T h a t t h e S t a t e v i o l a t e d B a t s o n v. K e n t u c k y , 
476 U.S. 79 ( 1 9 8 6 ) , a t h i s s e c o n d p e n a l t y - p h a s e 
t r i a l ; and 
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(5) T h a t A l a b a m a ' s method o f e x e c u t i o n 
c o n s t i t u t e s c r u e l and u n u s u a l p u n i s h m e n t . 1 4 

B r y a n t a r g u e s t h a t t h e s e c l a i m s i n h i s amended p e t i t i o n were 

s u f f i c i e n t l y p l e a d e d and m e r i t o r i o u s on t h e i r f a c e and t h u s 

e n t i t l e d h i m t o an e v i d e n t i a r y h e a r i n g . 

We f i n d i t u n n e c e s s a r y t o a d d r e s s w h e t h e r t h e s e c l a i m s 

were s u f f i c i e n t l y p l e a d e d u n d e r R u l e 32.3 and R u l e 32.6(b) 

b e c a u s e we a g r e e w i t h t h e S t a t e ' s argument i n i t s r e s p o n s e t o 

B r y a n t ' s p e t i t i o n , and i n i t s b r i e f on a p p e a l , t h a t t h e s e 

c l a i m s were p r e c l u d e d by v a r i o u s p r o v i s i o n s i n R u l e 32.2. 

S p e c i f i c a l l y , c l a i m s (1) and ( 3 ) , as s e t o u t a b o v e , a r e 

p r e c l u d e d by R u l e 3 2 . 2 ( a ) ( 5 ) , b e c a u s e t h e y c o u l d h a v e b e e n , 

b u t were n o t , r a i s e d and a d d r e s s e d on a p p e a l , and c l a i m s ( 2 ) , 

( 4 ) , and ( 5 ) , as s e t o u t a bove, a r e p r e c l u d e d b y R u l e 

3 2 . 2 ( a ) ( 4 ) , b e c a u s e t h e y were r a i s e d and a d d r e s s e d on a p p e a l . 

T h e r e f o r e , summary d i s m i s s a l o f t h e s e c l a i m s was p r o p e r u n d e r 

R u l e 3 2 . 7 ( d ) . 

on 14We n o t e t h a t B r y a n t does n o t p u r s u e i n h i s b r i e f 
a p p e a l t h e f i n a l c l a i m i n h i s amended p e t i t i o n t h a t t h e 
c u m u l a t i v e e f f e c t o f a l l t h e c l a i m s i n h i s p e t i t i o n e n t i t l e d 
h i m t o a new t r i a l . T h e r e f o r e , t h a t c l a i m i s deemed abandoned 
and w i l l n o t be c o n s i d e r e d by t h i s C o u r t . See, e.g., B r o w n l e e  
v. S t a t e , 666 So. 2d 91 ( A l a . C r i m . App. 1 9 9 5 ) . 
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V I . 

F o r t h e r e a s o n s s t a t e d a b ove, we remand t h i s c a s e t o t h e 

c i r c u i t c o u r t f o r i t t o a f f o r d B r y a n t t h e o p p o r t u n i t y t o 

p r e s e n t e v i d e n c e a t an e v i d e n t i a r y h e a r i n g t o s u p p o r t t h e 

f o l l o w i n g c l a i m s i n h i s p e t i t i o n : (1) t h a t t r i a l c o u n s e l a t 

h i s f i r s t t r i a l were i n e f f e c t i v e f o r n o t p r o p e r l y 

i n v e s t i g a t i n g and r e t a i n i n g a b l o o d - s p a t t e r e x p e r t and a DNA 

e x p e r t , as s e t o u t i n P a r t I I . B . o f t h i s o p i n i o n ; (2) t h a t 

t r i a l c o u n s e l a t h i s f i r s t t r i a l were i n e f f e c t i v e f o r n o t 

p r o p e r l y i n v e s t i g a t i n g and p r e s e n t i n g e v i d e n c e t o s u p p o r t a 

m o t i o n t o s u p p r e s s t h e f i r s t s t a t e m e n t he made t o p o l i c e , as 

s e t o u t i n P a r t I I . C . o f t h i s o p i n i o n ; and (3) t h a t t r i a l 

c o u n s e l a t h i s f i r s t t r i a l a nd t r i a l c o u n s e l a t h i s s e c o n d 

p e n a l t y - p h a s e t r i a l were i n e f f e c t i v e f o r f a i l i n g t o a d e q u a t e l y 

i m p e a c h R i c k y V i c k e r s ' s t e s t i m o n y and t h a t t r i a l c o u n s e l a t 

h i s s e c o n d p e n a l t y - p h a s e t r i a l were i n e f f e c t i v e f o r f a i l i n g t o 

a d e q u a t e l y c h a l l e n g e V i c k e r s ' s u n a v a i l a b i l i t y , as s e t o u t i n 

P a r t I I . D . o f t h i s o p i n i o n . 

B e c a u s e B r y a n t i s e n t i t l e d t o an e v i d e n t i a r y h e a r i n g on 

t h e s e c l a i m s , he may a l s o be e n t i t l e d t o d i s c o v e r y r e l a t i n g t o 

t h e s e c l a i m s . T h e r e f o r e , on remand, t h e c i r c u i t c o u r t s h a l l 
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r e e v a l u a t e i t s d e n i a l o f B r y a n t ' s d i s c o v e r y r e q u e s t as i t 

r e l a t e s t o t h e a b o v e - l i s t e d c l a i m s , 1 5 and i t may g r a n t w h a t e v e r 

d i s c o v e r y i t deems n e c e s s a r y f o r a p r o p e r r e s o l u t i o n o f t h e s e 

c l a i m s . I n t h i s r e g a r d , we p o i n t o u t t h a t p o s t c o n v i c t i o n 

d i s c o v e r y i s n o t p r o h i b i t e d -- as t h e c i r c u i t c o u r t ' s n o t a t i o n 

on t h e c a s e - a c t i o n summary d e n y i n g B r y a n t ' s d i s c o v e r y r e q u e s t 

a p p e a r s t o s u g g e s t -- b u t , r a t h e r , i s g o v e r n e d by t h e good-

c a u s e s t a n d a r d s e t o u t b y t h e A l a b a m a Supreme C o u r t i n Ex 

p a r t e L a n d , 775 So. 2d 847 ( A l a . 2 0 0 0 ) , as f o l l o w s : 

"We a g r e e w i t h t h e C o u r t o f C r i m i n a l A p p e a l s 
t h a t 'good c a u s e ' i s t h e a p p r o p r i a t e s t a n d a r d b y 
w h i c h t o j u d g e p o s t c o n v i c t i o n d i s c o v e r y m o t i o n s . I n 
f a c t , o t h e r c o u r t s have a d o p t e d a s i m i l a r 
' g o o d - c a u s e ' o r ' g o o d - r e a s o n ' s t a n d a r d f o r t h e 
p o s t c o n v i c t i o n d i s c o v e r y p r o c e s s . See [ S t a t e v.]  
M a r s h a l l , [148 N . J . 89, 690 A.2d 1 ( 1 9 9 7 ) ] ; S t a t e v.  
L e w i s , 656 So. 2d 1248 ( F l a . 1 9 9 4 ) ; P e o p l e ex r e l .  
D a l e y v. F i t z g e r a l d , 123 I l l . 2 d 175, 121 I l l . D e c . 
937, 526 N.E.2d 131 ( 1 9 8 8 ) . As n o t e d b y t h e 
I l l i n o i s Supreme C o u r t , t h e g o o d - c a u s e s t a n d a r d 
g u a r d s a g a i n s t p o t e n t i a l a b u s e o f t h e p o s t c o n v i c t i o n 
d i s c o v e r y p r o c e s s . See F i t z g e r a l d , s u p r a , 123 
I l l . 2 d a t 183, 121 I l l . D e c . 937, 526 N.E.2d a t 135. 
We a l s o a g r e e t h a t New J e r s e y ' s M a r s h a l l c a s e 
p r o v i d e s a good w o r k i n g f r a m e w o r k f o r r e v i e w i n g 

1 5 B e c a u s e t h e c i r c u i t c o u r t must r e c o n s i d e r B r y a n t ' s 
d i s c o v e r y r e q u e s t on remand, we p r e t e r m i t d i s c u s s i o n o f 
B r y a n t ' s c l a i m on a p p e a l t h a t t h e c i r c u i t c o u r t e r r e d i n 
d e n y i n g h i m d i s c o v e r y p e n d i n g t h e c i r c u i t c o u r t ' s r e t u r n t o 
o u r remand. 
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d i s c o v e r y m o t i o n s and o r d e r s i n c a p i t a l c a s e s . I n 
a d d i t i o n , we a r e b o u n d by o u r own r u l e t h a t 'an 
e v i d e n t i a r y h e a r i n g must be h e l d on a [ p e t i t i o n f o r 
p o s t c o n v i c t i o n r e l i e f ] w h i c h i s m e r i t o r i o u s on i t s 
f a c e , i . e . , one w h i c h c o n t a i n s m a t t e r s an d 
a l l e g a t i o n s ( s u c h as i n e f f e c t i v e a s s i s t a n c e o f 
c o u n s e l ) w h i c h , i f t r u e , e n t i t l e t h e p e t i t i o n e r t o 
r e l i e f . ' Ex p a r t e B o a t w r i g h t , 471 So. 2d 1257, 1258 
( A l a . 1 9 8 5 ) . 

"We e m p h a s i z e t h a t t h i s h o l d i n g -- t h a t 
p o s t c o n v i c t i o n d i s c o v e r y m o t i o n s a r e t o be j u d g e d by 
a g o o d - c a u s e s t a n d a r d -- does n o t a u t o m a t i c a l l y 
a l l o w d i s c o v e r y u n d e r R u l e 32, A l a . R. C r i m . P., and 
t h a t i t does n o t e x p a n d t h e d i s c o v e r y p r o c e d u r e s 
w i t h i n R u l e 32.4. A c c o r d L e w i s , s u p r a , 656 So. 2d 
a t 1250, w h e r e i n t h e F l o r i d a Supreme C o u r t s t a t e d 
t h a t t h e g o o d - c a u s e s t a n d a r d d i d n o t a f f e c t 
F l o r i d a ' s r u l e s r e l a t i n g t o p o s t c o n v i c t i o n 
p r o c e d u r e , w h i c h a r e s i m i l a r t o o u r s . By a d o p t i n g 
t h i s s t a n d a r d , we a r e o n l y r e c o g n i z i n g t h a t a t r i a l 
c o u r t , upon a p e t i t i o n e r ' s s h o w i n g o f good c a u s e , 
may e x e r c i s e i t s i n h e r e n t a u t h o r i t y t o o r d e r 
d i s c o v e r y i n a p r o c e e d i n g f o r p o s t c o n v i c t i o n 
r e l i e f " 

775 So. 2d a t 852 ( f o o t n o t e o m i t t e d ) . 

The c i r c u i t c o u r t s h a l l a l s o i s s u e s p e c i f i c w r i t t e n 

f i n d i n g s o f f a c t r e g a r d i n g e a c h o f t h e a b o v e - l i s t e d c l a i m s i n 

a c c o r d a n c e w i t h R u l e 3 2 . 9 ( d ) , A l a . R. C r i m . P., and i t may 

g r a n t B r y a n t w h a t e v e r r e l i e f i t deems n e c e s s a r y . Due r e t u r n 

s h a l l be f i l e d w i t h t h i s C o u r t w i t h i n 180 d a y s o f t h e d a t e o f 

t h i s o p i n i o n and s h a l l i n c l u d e t h e c i r c u i t c o u r t ' s w r i t t e n 

f i n d i n g s o f f a c t , a t r a n s c r i p t o f t h e e v i d e n t i a r y h e a r i n g , and 
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any o t h e r e v i d e n c e r e c e i v e d o r r e l i e d on by t h e c o u r t on 

remand. 

B a s e d on t h e f o r e g o i n g , t h i s c a u s e i s remanded t o t h e 

c i r c u i t c o u r t f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REMANDED WITH DIRECTIONS. 

W e l c h , P . J . , c o n c u r s . Windom, J . , c o n c u r s i n t h e r e s u l t . 
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