
REL 11/13/2009 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), of any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CRIMINAL APPEALS 
OCTOBER TERM, 2009-2010 

CR-08-0487 

John F r e d e r i c k Burton 

v. 

State of Alabama 

Appeal from Mobile C i r c u i t Court 
(CC-08-471) 

WINDOM, J u d g e . 

AFFIRMED BY UNPUBLISHED MEMORANDUM. 

W i s e , P . J . , and K e l l u m and M a i n , J J . , c o n c u r . W e l c h , J . , 

d i s s e n t s w i t h o p i n i o n . 



CR-08-0487 

WELCH, Ju d g e , d i s s e n t i n g . 

J o h n F r e d e r i c k B u r t o n a p p e a l e d f r o m h i s c o n v i c t i o n f o r 

m a n s l a u g h t e r , a v i o l a t i o n o f § 13A-6-3, A l a . Code 1975, and 

h i s s e n t e n c e o f 1 7 y e a r s i n p r i s o n . B u r t o n was o r i g i n a l l y 

i n d i c t e d b y a M o b i l e C o u n t y g r a n d j u r y f o r murder b u t was 

u l t i m a t e l y c o n v i c t e d o f t h e l e s s e r - i n c l u d e d o f f e n s e o f 

m a n s l a u g h t e r . B u r t o n d i d n o t f i l e any p o s t j u d g m e n t m o t i o n s . 

B u r t o n p r e s e r v e d t h e t r i a l c o u r t ' s d e n i a l o f h i s r e q u e s t f o r 

a j u r y c h a r g e on c r i m i n a l n e g l i g e n c e b y o b j e c t i n g t o t h e 

d e n i a l and s t a t i n g h i s g r o u n d s f o r t h e i n s t r u c t i o n b e f o r e t h e 

j u r y r e t i r e d t o d e l i b e r a t e . On a p p e a l , t h i s C o u r t , i n i t s 

u n p u b l i s h e d memorandum, a f f i r m s t h e t r i a l c o u r t ' s d e n i a l o f 

B u r t o n ' s r e q u e s t e d c r i m i n a l - n e g l i g e n c e i n s t r u c t i o n , h o l d i n g 

t h a t t h e r e c o r d d i d n o t i n d i c a t e t h a t B u r t o n was n e g l i g e n t 

when he k i l l e d t h e v i c t i m , F r a n c i s c o R a n d o l p h . F o r t h e 

r e a s o n s s t a t e d b e l o w , I must r e s p e c t f u l l y d i s s e n t . 

The f o l l o w i n g summary o f t h e f a c t s i s t a k e n f r o m t h e 

m a j o r i t y ' s u n p u b l i s h e d memorandum: 

"On S e p t e m b e r 8, 2007, t h e v i c t i m , F r a n c i s c o 
R a n d o l p h , c a l l e d B u r t o n and a s k e d i f he c o u l d 
accompany B u r t o n t o h i s f e m a l e i m p e r s o n a t o r show 
t h a t e v e n i n g . R a n d o l p h d r o v e B u r t o n ' s t r u c k so t h a t 
B u r t o n c o u l d p r e p a r e f o r t h e show. B u r t o n b e l i e v e d 
t h a t R a n d o l p h had been d r i n k i n g ; however, he d i d n o t 
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b e l i e v e t h a t R a n d o l p h was t o o i m p a i r e d t o d r i v e . 
When i t was t i m e t o p e r f o r m , B u r t o n c o u l d n o t l o c a t e 
R a n d o l p h and n o t i c e d t h a t h i s t r u c k was m i s s i n g . 

" R a n d o l p h l e f t t h e c l u b i n B u r t o n ' s t r u c k and 
went t o J a n i c e N i c h o l s o n ' s h o u s e . T h e y went t o t h e 
s t o r e i n B u r t o n ' s t r u c k i n w h i c h N i c h o l s o n o b s e r v e d 
f a k e f i n g e r n a i l s , s c i s s o r s , and a f i l e . 

" R a n d o l p h r e t u r n e d t o t h e Rainbow Lounge and 
a p p e a r e d t o be t o o i n t o x i c a t e d t o d r i v e . A f t e r 
B u r t o n f i n i s h e d h i s p e r f o r m a n c e and r e c e i v e d h i s 
money, he l e f t t h e Rainbow Lounge w i t h James G r a y , 
T i m o t h y McGee, and R a n d o l p h , w i t h G r a y d r i v i n g . 
B u r t o n was a n g r y t h a t R a n d o l p h had t a k e n h i s t r u c k 
w i t h o u t p e r m i s s i o n . R a n d o l p h a p o l o g i z e d , b u t B u r t o n 
was s t i l l a n g r y and t h r e w a s o f t d r i n k on R a n d o l p h . 
A t a s t o p l i g h t , t h e two men e x i t e d t h e v e h i c l e and 
c o n t i n u e d t o a r g u e . G r a y s t a t e d t h a t ' [ R a n d o l p h ] 
was w a l k i n g t o w a r d [ B u r t o n ] and [ B u r t o n ] was 
f l i n c h i n g , f l i c k i n g t h e s c i s s o r s , l i k e , [ R a n d o l p h ] , 
d o n ' t come c l o s e t o me, d o n ' t come c l o s e t o me. And 
[ R a n d o l p h ] w a l k e d i n t o t h e -- he w a l k e d i n t o t h e 
s c i s s o r s . ' ( R . 1 6 6 ) . G r a y and McGee b o t h saw 
B u r t o n w i t h s c i s s o r s i n h i s hand, b u t d i d n o t see 
a n y t h i n g i n R a n d o l p h ' s hand. B u r t o n c l a i m e d t h a t he 
p i c k e d up t h e s c i s s o r s t o move them and n o t i c e d t h a t 
R a n d o l p h was ' c h a r g i n g ' a t him and r a n i n t o t h e 
s c i s s o r s . (R. 491-93.) 

"As R a n d o l p h was a t t e m p t i n g t o r e e n t e r t h e 
t r u c k , B u r t o n h i t h im w i t h t h e d o o r . R a n d o l p h s a i d 
t h a t he had been s t a b b e d and needed t o be t a k e n t o 
t h e h o s p i t a l . Once i n t h e t r u c k , R a n d o l p h c o n t i n u e d 
t o c o m p l a i n and B u r t o n t h r e a t e n e d t o make him g e t 
out o f t h e v e h i c l e and e v e n t u a l l y d i d s o . B u r t o n 
t o l d G r a y t o d r i v e o f f . 

"As t h e y were l e a v i n g , McGee t u r n e d a r o u n d and 
saw R a n d o l p h f a l l o n t o t h e g r o u n d and c o n v i n c e d 
B u r t o n t o go b a c k and g e t R a n d o l p h . B y t h e t i m e t h e y 
g o t R a n d o l p h i n t o t h e v e h i c l e , he was u n r e s p o n s i v e 
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and b l e e d i n g f r o m a g a s h i n h i s c h i n and a wound i n 
h i s c h e s t . R a n d o l p h had a s t a b wound t o h i s c h e s t 
o v e r t h e l e f t n i p p l e , w h i c h was c o n s i s t e n t w i t h 
b e i n g s t a b b e d w i t h open s c i s s o r s . The s t a b wound 
p e n e t r a t e d R a n d o l p h ' s r i b cage and h e a r t . " 

C i t i n g B a l l v. S t a t e , 489 So. 2d 675 ( A l a . C r i m . App. 1 9 8 6 ) , 

t h e m a j o r i t y h o l d s i n i t s memorandum t h a t t h e r e c o r d d i d n o t 

i n d i c a t e t h a t B u r t o n was a c t i n g n e g l i g e n t l y when he k i l l e d 

R a n d o l p h b e c a u s e , i t r e a s o n s , t h e r e c o r d " e s t a b l i s h e s t h a t 

B u r t o n had been ' f l i c k i n g ' t h e s c i s s o r s a t R a n d o l p h as a 

w a r n i n g and t h a t he i n t e n t i o n a l l y h e l d up h i s hands w h i l e 

h o l d i n g t h e s c i s s o r s as R a n d o l p h was ' c h a r g i n g ' a t him. (R. 

166, 4 9 2 - 9 3 . ) " The m a j o r i t y a l s o b a s e d i t s r u l i n g on t h e 

t e s t i m o n y a t t r i a l t h a t a f t e r t h e s t a b b i n g , B u r t o n r e f u s e d t o 

t a k e R a n d o l p h t o t h e h o s p i t a l and t h a t he f o r c e d R a n d o l p h o u t 

o f t h e t r u c k . 

However, a t t r i a l , B u r t o n t e s t i f i e d t o t h e f o l l o w i n g on 

h i s own b e h a l f . On t h e n i g h t o f t h e s t a b b i n g , B u r t o n was 

u s i n g s c i s s o r s t o c u t h i s f i n g e r n a i l s , and when he g o t o u t o f 

t h e t r u c k , he p l a c e d t h e s c i s s o r s on t h e s e a t o f t h e v e h i c l e . 

(R. 487.) R a n d o l p h and B u r t o n began a r g u i n g o u t s i d e and 

t o w a r d t h e r e a r o f t h e t r u c k , and b o t h men b e g a n t o t h r o w 

p u n c h e s . (R. 489.) B u r t o n t h e n b a c k e d up and t o l d R a n d o l p h , 
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"'You know what ... I [ s i c ] j u s t l e a v e you where y o u ' r e a t and 

you j u s t w a l k home and I ' l l see you t o m o r r o w . ' " (R. 489.) 

B u r t o n b e g a n t o w a l k b a c k t o t h e f r o n t o f t h e t r u c k , b u t 

R a n d o l p h came up b e h i n d h im. (R. 490.) As B u r t o n p i c k e d up 

t h e s c i s s o r s f r o m t h e s e a t i n o r d e r t o s i t down, R a n d o l p h r a n 

t o w a r d t h e opened p a i r o f s c i s s o r s B u r t o n was h o l d i n g . (R. 

491-92.) R a n d o l p h t h e n t o l d B u r t o n t h a t he was " ' s t u p i d as 

h e l l ' " and g o t b a c k i n t h e t r u c k . (R. 493.) A f t e r a m i n u t e 

o r s o , R a n d o l p h s t a t e d , " ' J o h n , I t h i n k you c u t me.'" (R. 

493.) B u r t o n r e p l i e d , " ' C a r l o s ... be q u i e t ... [ t ] h e r e you 

go t r y i n g t o g e t a t t e n t i o n a g a i n . I d i d n ' t c u t y o u . ' " (R. 

493.) B u r t o n t e s t i f i e d t h a t R a n d o l p h was w e a r i n g a b l a c k 

s h i r t and t h a t he c o u l d n o t see any b l o o d on h i s c l o t h i n g . 

(R. 493-94.) R a n d o l p h c o n t i n u e d t o i n s i s t t h a t he was 

i n j u r e d , b u t B u r t o n d i d n o t b e l i e v e him, became i r r i t a t e d , and 

a s k e d R a n d o l p h t o g e t o u t o f t h e v e h i c l e . (R. 494.) R a n d o l p h 

g o t o u t o f t h e t r u c k . (R. 495.) The men d r o v e a b o u t a 

q u a r t e r o f a m i l e when one o f t h e o t h e r p a s s e n g e r s s t a t e d t h a t 

he saw R a n d o l p h f a l l i n t h e s t r e e t . (R. 495-96.) They t u r n e d 

t h e v e h i c l e a r o u n d , r e t u r n e d t o R a n d o l p h , g o t o u t o f t h e 

v e h i c l e , and saw t h a t R a n d o l p h was b l e e d i n g and n o n r e s p o n s i v e . 
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(R. 496-97.) B u r t o n t h e n p i c k e d up R a n d o l p h , and p u t him i n 

t h e t r u c k , and t h e y d r o v e R a n d o l p h t o t h e h o s p i t a l . (R. 498.) 

I n A l a b a m a , " [ a ] p e r s o n a c t s w i t h c r i m i n a l n e g l i g e n c e 

w i t h r e s p e c t t o a r e s u l t o r t o a c i r c u m s t a n c e w h i c h i s d e f i n e d 

by s t a t u t e as an o f f e n s e when he f a i l s t o p e r c e i v e a 

s u b s t a n t i a l and u n j u s t i f i a b l e r i s k t h a t t h e r e s u l t w i l l o c c u r 

o r t h a t t h e c i r c u m s t a n c e e x i s t s . " § 1 3 A - 2 - 2 ( 4 ) , A l a . Code 

1975. " I n o r d e r t o w a r r a n t t h e g i v i n g o f a j u r y i n s t r u c t i o n 

on c r i m i n a l l y n e g l i g e n t h o m i c i d e , ' t h e r e must be some e v i d e n c e 

t h a t t h e d e f e n d a n t was n o t aware o f t h e r i s k he was 

c r e a t i n g . ' " Gargus v. S t a t e , 764 So. 2d 565, 567 ( A l a . C r i m . 

App. 1999) ( q u o t i n g M c L a u g h l i n v. S t a t e , 586 So. 2d 267, 272 

( A l a . C r i m . App. 1 9 9 1 ) ) , o v e r r u l e d on o t h e r g r o u n d s , Q u i n l i v a n  

v. S t a t e , 627 So. 2d 1082 ( A l a . C r i m . App. 1 9 9 2 ) . "'An 

i n s t r u c t i o n on c r i m i n a l l y n e g l i g e n t h o m i c i d e i s p r o p e r o n l y 

where t h e v i c t i m ' s d e a t h was c a u s e d by t h e d e f e n d a n t ' s 

i n a d v e r t e n t c r e a t i o n and s u b s e q u e n t d i s r e g a r d o f a r i s k o f 

harm o f w h i c h he s h o u l d have been aware, b u t w h i c h i n f a c t he 

was n o t aware o f . ' " A k i n v. S t a t e , 698 So. 2d 228, 233 ( A l a . 

C r i m . App. 1996) ( q u o t i n g W i g g i n s v. S t a t e , 491 So. 2d 1046, 

1048 ( A l a . C r i m . App. 1 9 8 6 ) ) . 
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I n B r i d g e s v. S t a t e , 504 So. 2d 1223 ( A l a . C r i m . App. 

1 9 8 7 ) , t h e d e f e n s e p r o f f e r e d a t h e o r y a t t r i a l t h a t t h e v i c t i m 

was a c c i d e n t a l l y p u s h e d o n t o a k n i f e h e l d by t h e d e f e n d a n t . 

T h i s C o u r t h e l d t h a t b e c a u s e t h e t h e o r y p r o f f e r e d by t h e 

d e f e n d a n t was r e a s o n a b l e and b e c a u s e t h e r e was e v i d e n c e o f 

i n t o x i c a t i o n , a j u r y c h a r g e was r e q u i r e d on t h e l e s s e r -

i n c l u d e d o f f e n s e s o f m a n s l a u g h t e r and c r i m i n a l l y n e g l i g e n t 

h o m i c i d e . 

F u r t h e r , i n K o p p e r s m i t h v. S t a t e , 742 So. 2d 20 6 ( A l a . 

C r i m . App. 1 9 9 9 ) , t h e d e f e n d a n t t e s t i f i e d a t t r i a l t h a t h i s 

w i f e b i t him b e f o r e he r e f l e x i v e l y c a u s e d h e r t o f a l l t o t h e 

g r o u n d , unaware t h a t t h e r e was a b r i c k u n d e r h i s w i f e ' s h e a d 

when he slammed h e r h e ad a g a i n s t t h e g r o u n d . T h i s C o u r t h e l d 

t h a t t h i s t h e o r y w a r r a n t e d a j u r y c h a r g e on c r i m i n a l l y 

n e g l i g e n t h o m i c i d e b e c a u s e t h e j u r y c o u l d have r e a s o n a b l y 

c o n c l u d e d t h a t t h e d e f e n d a n t d i d n o t p e r c e i v e t h a t h i s w i f e 

m i g h t d i e o f h i s a c t i o n s . 

By c o n t r a s t , i n A k i n v. S t a t e , 698 So. 2d 228, 234 ( A l a . 

C r i m . App. 1 9 8 6 ) , t h i s C o u r t h e l d t h a t a j u r y c h a r g e on 

c r i m i n a l n e g l i g e n c e was n o t w a r r a n t e d b e c a u s e " t h e a p p e l l a n t 

i n t e n t i o n a l l y i n j e c t e d t h e v i c t i m w i t h an o v e r d o s e o f 
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l i d o c a i n e w i t h t h e i n t e n t t o k i l l h i m o r t o i n d u c e i n him a 

' f l a t l i n e . ' " I n A k i n , t h e r e was e v i d e n c e p r e s e n t e d f r o m 

w h i c h t h e j u r y c o u l d have f o u n d t h a t t h e a p p e l l a n t was aware 

o f t h e c o n s e q u e n c e s o f h i s a c t i o n s . See a l s o B e r r y v. S t a t e , 

698 So. 2d 225 ( A l a . C r i m . App. 1 9 9 6 ) . 

H e r e , as i n K o p p e r s m i t h and B r i d g e s , t h e r e i s a r a t i o n a l 

b a s i s f o r a v e r d i c t o f c r i m i n a l l y n e g l i g e n t h o m i c i d e . See  

Lawson v. S t a t e , 476 So. 2d 116, 119 ( A l a . C r i m . App. 1 9 8 5 ) . 

B u r t o n t e s t i f i e d t h a t he was u s i n g s c i s s o r s t o c l i p h i s 

f i n g e r n a i l s b e f o r e t h e argument began o u t s i d e t h e v e h i c l e and 

t h a t upon r e e n t e r i n g t h e v e h i c l e , he was m e r e l y m o v i n g t h e 

s c i s s o r s t o s i t down when R a n d o l p h r u s h e d upon t h e s c i s s o r s , 

a much l e s s i n t e n t i o n a l a c t t h a n t h e a c t c o m m i t t e d i n A k i n . 

F u r t h e r , B u r t o n t e s t i f i e d t h a t he t h o u g h t t h a t R a n d o l p h 

was j o k i n g when he s a i d t h a t he was wounded and t h a t b e f o r e 

R a n d o l p h g o t o u t o f t h e c a r , he d i d n o t see any b l o o d on 

R a n d o l p h ' s b l a c k s h i r t . R a n d o l p h g o t o u t o f t h e v e h i c l e o f 

h i s own v o l i t i o n , and once one o f t h e o t h e r p a s s e n g e r s saw 

R a n d o l p h f a l l t o t h e g r o u n d , t h e y r e t u r n e d t o a s s i s t R a n d o l p h . 

F i n a l l y , B u r t o n t e s t i f i e d t h a t he p l a c e d R a n d o l p h i n t h e 

v e h i c l e h i m s e l f t o t a k e h im t o t h e h o s p i t a l . The m a j o r i t y 
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c i t e s B a l l i n i t s memorandum b e c a u s e i n B a l l t h i s C o u r t h e l d 

t h a t t h e r e was no r a t i o n a l b a s i s f o r a v e r d i c t o f c r i m i n a l l y 

n e g l i g e n t h o m i c i d e . However, i n B a l l , t h e v i c t i m was s t a b b e d 

a t l e a s t f o u r t i m e s , w hereas R a n d o l p h ' s a u t o p s y r e v e a l e d t h a t 

he had one c h e s t s t a b wound, p e n e t r a t i n g t h e h e a r t , w h i c h was 

c o n s i s t e n t w i t h a p a i r o f open s c i s s o r s , and a s m a l l c u t t o 

t h e c h i n , w h i c h c o u l d have been c a u s e d f r o m a f a l l t o t h e 

g r o u n d . (R. 315, 319, 325.) B e c a u s e t h i s C o u r t n eed n o t 

b e l i e v e B u r t o n ' s t e s t i m o n y o f t h e i n c i d e n t b u t must o n l y f i n d 

h i s t h e o r y o f d e f e n s e r e a s o n a b l e , I b e l i e v e t h a t t h e r e was 

s u f f i c i e n t e v i d e n c e t o w a r r a n t a j u r y c h a r g e on c r i m i n a l 

n e g l i g e n c e and t h a t t h e t r i a l c o u r t e r r e d i n r e f u s i n g t o g i v e 

s u c h a c h a r g e . 

T h e r e f o r e , f o r t h e r e a s o n s s t a t e d a b ove, I must d i s s e n t 

f r o m t h e m a j o r i t y ' s u n p u b l i s h e d memorandum a f f i r m i n g B u r t o n ' s 

c o n v i c t i o n . 
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