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K e v i n Dewayne Lane was i n d i c t e d on J u l y 13, 2007, by a 

J e f f e r s o n County grand j u r y f o r the murder of Ronald Smith, a 

v i o l a t i o n of § 13A-6-2, A l a . Code 1975. Lane was t r i e d b e f o r e 

a j u r y and was c o n v i c t e d as charged i n the i n d i c t m e n t . On 
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October 27, 2008, the t r i a l c o u r t s entenced Lane t o a term of 

imprisonment of 75 y e a r s . 

The e v i d e n c e p r e s e n t e d a t t r i a l tended t o show t h a t Lane 

and Ebony Smith had, over a p e r i o d of f o u r or f i v e y e a r s , been 

i n v o l v e d i n a r o m a n t i c r e l a t i o n s h i p . Lane b e l i e v e d t h a t he 

was the f a t h e r of Ebony's t o d d l e r , C. However, Ebony 

t e s t i f i e d t h a t Lane was not the c h i l d ' s f a t h e r and t h a t she 

had s a i d or done n o t h i n g t o l e a d Lane t o b e l i e v e t h a t he was 

the c h i l d ' s f a t h e r . Ebony acknowledged t h a t Lane had a t a t t o o 

w i t h C.'s name and b i r t h d a t e on h i s back. Ebony, Lane, and C. 

l i v e d w i t h Lane's mother f o r a p e r i o d . Ebony t e s t i f i e d t h a t 

she ended her r o m a n t i c r e l a t i o n s h i p w i t h Lane but t h a t t h e y 

remained f r i e n d s and t h a t he h e l p e d her w i t h C. 

Ebony t e s t i f i e d t h a t she and Ronald Smith had d a t e d 

i n t e r m i t t e n t l y , and t h e y had a c h i l d , R., i n November 2006. 

Lane c o n t i n u e d t o v i s i t Ebony a t her apartment even a f t e r R. 

was b o r n ; he had a key t o the apartment, and he s t a y e d 

o v e r n i g h t w i t h Ebony one or two n i g h t s p e r week. Smith and 

Lane knew one another from s c h o o l , Ebony s a i d . 

Ebony t e s t i f i e d t h a t she and Smith had been d a t i n g a g a i n 

b e f o r e Smith was k i l l e d and t h a t Lane was aware t h a t t h e y had 
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been d a t i n g . She t e s t i f i e d t h a t she and Smith had agreed t h a t 

Smith would move i n t o her apartment on F e b r u a r y 10, 2007, but 

t h a t he had a c t u a l l y moved h i s b e l o n g i n g s i n t o her apartment 

a day e a r l i e r -- the day he was k i l l e d . Ebony t e s t i f i e d t h a t , 

d u r i n g the weeks b e f o r e the s h o o t i n g , Lane had t o l d her t h a t 

he was g o i n g t o k i l l Smith. 

Testimony about the events l e a d i n g up t o the s h o o t i n g 

r e v e a l e d d i s p u t e f a c t s . Ebony t e s t i f i e d t h a t she and Smith 

were i n the c h i l d r e n ' s bedroom i n her apartment when Lane 

walked i n t o the apartment. She s t a t e d t h a t she had not asked 

Lane t o come t o her apartment. Ebony s a i d t h a t Lane walked 

i n t o the k i t c h e n and t h a t she t o l d Smith t o s t a y i n the 

bedroom. Smith, who a p p a r e n t l y knew something about Lane's 

r e l a t i o n s h i p w i t h Ebony, i g n o r e d Ebony and f o l l o w e d Lane i n t o 

the k i t c h e n . Smith t o l d Lane t o l e a v e the apartment, and he 

pushed Lane a g a i n s t a k i t c h e n w a l l . Ebony acknowledged t h a t 

Smith had "jumped r i g h t i n t o [ L a n e ' s ] f a c e " and t h a t Smith was 

not happy a t t h a t p o i n t . (R. 250.) A f i g h t ensued, she s a i d , 

and the men fought i n the k i t c h e n , i n the l i v i n g room, down a 

h a l l w a y , and i n the bathroom. Ebony s a i d t h a t she saw the two 

men " t u s s l i n g " over a gun and t h a t Lane got c o n t r o l of the gun 
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and f i r e d two s h o t s . She c o u l d not t e l l where the gun was 

p o i n t e d when she saw Lane f i r e the f i r s t s h o t , and she ran out 

of the apartment a f t e r two s h o t s were f i r e d . She hear d two 

a d d i t i o n a l s h o t s a f t e r she l e f t the apartment. 

Ebony t e s t i f i e d t h a t when she l e f t her apartment she went 

i n s i d e a n e i g h b o r ' s apartment. She l o o k e d out of the peephole 

of the door t o t h a t apartment and saw Lane l e a n i n g over a 

b a n i s t e r near the s t a i r s ; he was, she s a i d , "messing around 

w i t h the gun." (R. 212.) Ebony s a i d she saw Lane r e e n t e r her 

apartment, then e x i t , c a r r y i n g C. Ebony l e f t the n e i g h b o r ' s 

apartment and she saw Smith l y i n g a t the t o p of the s t a i r w a y . 

When o f f i c e r s a r r i v e d a t the apartment, t h e y saw Smith's 

body on the o u t s i d e s t a i r w a y . O f f i c e r s t e s t i f i e d t h a t i t 

appeared t h a t t h e r e had been a f i g h t i n the a p a r t m e n t ; the 

d r y w a l l had punch marks or h o l e s i n i t , and b l o o d and b u l l e t 

h o l e s were seen i n s i d e . 

Lane was apprehended a f t e r he drove away from Ebony's 

apartment. H i s r i g h t eye was s w o l l e n , and he had i n j u r i e s on 

h i s f a c e ; he appeared t o have been i n a f i g h t , a c c o r d i n g t o a 

p o l i c e o f f i c e r who q u e s t i o n e d Lane. Lane was not w e a r i n g a 

s h i r t when he was a r r e s t e d . The f i r e a r m used i n the s h o o t i n g 
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was found beneath the d r i v e r ' s s e a t of the v e h i c l e he was 

d r i v i n g . One l i v e round was s t u c k i n the b a r r e l of the 

weapon. Seven l i v e rounds were found i n the po c k e t of Lane's 

p a n t s . 

Lane gave a statement t o the p o l i c e , and he gave s e v e r a l 

v e r s i o n s of the events t h a t o c c u r r e d i n Ebony's apartment. 

Lane i n i t i a l l y a s s e r t e d t h a t Smith had had the gun and the 

e x t r a b u l l e t s . He a l s o t o l d p o l i c e t h a t a f r i e n d of h i s f i r e d 

the t h i r d shot i n t o Smith's head w h i l e S m ith was l y i n g on the 

s t a i r s o u t s i d e Ebony's apartment. F i n a l l y , Lane t o l d the 

p o l i c e t h a t he had brought the gun t o the apartment and t h a t 

i f S m i t h had found the gun, Lane would have been dead i n s t e a d 

of S m i t h . 

An auto p s y r e v e a l e d t h a t S m i t h s u f f e r e d t h r e e gunshot 

wounds. He s u s t a i n e d a c l o s e - r a n g e shot t o the l e f t t h i g h 

t h a t damaged major b l o o d v e s s e l s i n the l e g and caused 

e x t e n s i v e b l e e d i n g and u l t i m a t e l y d e a t h . Smith s u s t a i n e d 

another c l o s e - r a n g e shot t o the r i g h t t h i g h . Both b u l l e t s 

e x i t e d Smith's body. Smith a l s o s u s t a i n e d a s u p e r f i c i a l 

gunshot wound above one of h i s e a r s . The autopsy r e v e a l e d 

t h a t S m ith s u s t a i n e d l a c e r a t i o n s t o h i s f a c e , t h a t h i s nose 
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was broken, and t h a t he had what appeared t o be a b i t e mark on 

h i s l e f t arm. 

J e f f r e y H i l l t e s t i f i e d t h a t he knew Ebony and Lane and 

t h a t he had o f t e n h e a r d Ebony r e f e r t o C. as Lane's c h i l d . 

R a s a n j a n s a n e i c e Rudolph t e s t i f i e d t h a t she was a c q u a i n t e d w i t h 

Lane and Ebony. She s t a t e d t h a t on the morning of F e b r u a r y 7, 

2007, Ebony t e l e p h o n e d her f o u r t i m e s , and asked her t o 

c o n t a c t Lane on her b e h a l f . D u r i n g some of the t e l e p h o n e 

c a l l s , Ebony t o l d Rudolph t h a t she b e l i e v e d she was h a v i n g a 

m i s c a r r i a g e and t h a t she wanted Lane t o ta k e her t o the 

h o s p i t a l . Rudolph s a i d t h a t she t e l e p h o n e d Lane and passed on 

the i n f o r m a t i o n as Ebony had r e q u e s t e d , and Lane responded, 

" A l l r i g h t , " or "Okay." (R. 350, 352.) Ebony d e n i e d t h a t she 

asked Rudolph t o c o n t a c t Lane and f u r t h e r d e n i e d t h a t she t o l d 

Rudolph t h a t she was h a v i n g a m i s c a r r i a g e and needed t o go t o 

the h o s p i t a l . 

Lane t e s t i f i e d t h a t he and Ebony had dated, and t h a t 

Ebony had t o l d him t h a t C. was h i s c h i l d . He and Ebony had 

l i v e d a t h i s mother's house b e f o r e C. was born, and Ebony and 

C. moved i n and out of h i s mother's house on o c c a s i o n s 

t h e r e a f t e r . Lane t e s t i f i e d t h a t he and Ebony were i n a d a t i n g 
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r e l a t i o n s h i p a t the time of the s h o o t i n g and t h a t they were 

l i v i n g t o g e t h e r i n Ebony's apartment. Lane s t a t e d t h a t he had 

s t a y e d a t h i s mother's house on the n i g h t b e f o r e S m ith was 

shot and t h a t Ebony had attempted t o t e l e p h o n e him on the 

morning of the i n c i d e n t , but he d i d not speak t o Ebony. 

Rudolph then t e l e p h o n e d him, Lane s a i d , and t o l d him t h a t 

Ebony needed t o go t o the h o s p i t a l and t h a t she wanted Lane t o 

take h e r . At t h a t t i m e , Lane t e s t i f i e d , he had b e l i e v e d t h a t 

Ebony was pregnant w i t h another c h i l d , and t h a t he was the 

f a t h e r of t h a t c h i l d , t o o . Lane s a i d t h a t Ebony had a l s o t o l d 

him t h a t R. was h i s c h i l d ; she t o l d Lane t h a t she had named 

the c h i l d a f t e r her g r a n d f a t h e r and two u n c l e s . 

Lane t e s t i f i e d t h a t he went t o Ebony's apartment a f t e r 

Rudolph c o n t a c t e d him. He e n t e r e d the apartment u s i n g the key 

he and Ebony had had c o p i e d f o r him, because he was l i v i n g i n 

the apartment w i t h h e r . He saw Ebony s t a n d i n g o u t s i d e the 

c h i l d r e n ' s bedroom, and he walked i n t o the k i t c h e n , Lane s a i d . 

Then a t a l l man he d i d not know walked up t o him and s a i d , 

"What's up, homeboy?" (R. 371.) The man, l a t e r i d e n t i f i e d as 

S m i t h , walked up t o him and pushed him a g a i n s t the k i t c h e n 

w a l l , Lane s a i d . Lane s a i d t h a t S m ith s a i d , "Get out of my 
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baby mother ho u s e ! Why are you here? Why are you h e r e ? " (R. 

374-75.) Lane t e s t i f i e d t h a t he responded, "Okay, l e t me go. 

Le me g e t my baby and go" but t h a t S m ith d i d not l e t him 

l e a v e . (R. 375.) I n s t e a d , Lane s a i d , S m i t h h i t him i n the 

fac e more than once. Lane s a i d he was f r i g h t e n e d because he 

d i d not know the man and because the man had accused him of 

b e i n g i n h i s baby's mother's house, when Lane thought he was 

the f a t h e r of b o t h of Ebony's c h i l d r e n . Lane s a i d t h a t S m ith 

a t t a c k e d him, s t r u c k him, and t h a t when he attempted t o l e a v e 

the apartment, S m i t h dragged him toward the back of the 

apartment. Smith was s e v e r a l i n c h e s t a l l e r and h e a v i e r than 

Lane, Lane s a i d . 

Lane a l s o t e s t i f i e d t h a t he had r e c e i v e d some t h r e a t e n i n g 

t e l e p h o n e c a l l s b e f o r e t h i s i n c i d e n t . An u n i d e n t i f i e d man had 

c a l l e d him on more than one o c c a s i o n and had t h r e a t e n e d t o 

k i l l him, he s a i d . D u r i n g the s c u f f l e , Lane s a i d he began t o 

wonder whether Smith was the man who had made the t e l e p h o n e 

c a l l s . Lane s t a t e d t h a t he and Sm i t h fought throughout the 

apartment. Smith r i p p e d Lane's s h i r t o f f and s c r a t c h e d Lane 

when Lane t r i e d t o walk away from him, he s a i d . A t some 

p o i n t , S m ith p l a c e d him i n a choke h o l d , Lane s a i d , and he b i t 
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Smith's arm i n an attempt t o make Smith r e l e a s e him so he 

c o u l d get away. Lane t e s t i f i e d t h a t he had asthma and t h a t he 

c o u l d b a r e l y b r e a t h e w h i l e S m ith was a t t a c k i n g him. 

Lane t e s t i f i e d t h a t , a t one p o i n t d u r i n g the f i g h t , Smith 

grabbed the s l e e v e of the j a c k e t Lane was w e a r i n g . Lane 

p u l l e d h i s arm out of the s l e e v e and t w i s t e d h i s body i n an 

attempt t o get away, and the j a c k e t f e l l t o the f l o o r . Lane 

had a gun i n the p o c k e t of h i s j a c k e t , and Smith h e a r d the 

n o i s e when the gun and the j a c k e t f e l l t o the f l o o r , Lane 

s a i d , and he and S m i t h b o t h reached f o r the gun. Lane 

t e s t i f i e d t h a t he grabbed the gun and t h a t he t o l d S m i th t h a t 

he d i d not want t o shoot him and t h a t he j u s t wanted t o l e a v e 

the apartment. Smith was b e h i n d him, Lane s a i d , and h e l d Lane 

around the w a i s t t o r e s t r a i n him. Smith attempted t o grab the 

gun, Lane s a i d , and Lane f e l l t o the f l o o r . Lane s a i d he was 

f r i g h t e n e d and he b e l i e v e d t h a t S m ith would shoot him i f he 

got p o s s e s s i o n of the gun. Lane t e s t i f i e d t h a t he c o n t i n u e d 

t o t e l l S m i t h t h a t he wanted o n l y t o get C. and l e a v e the 

apartment. 

Smith t r i e d t o choke him a g a i n , Lane s a i d , so he t u r n e d 

h i s body and f i r e d a shot a t Smith's l e g . He t e s t i f i e d t h a t 
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Smith c o n t i n u e d t o t r y t o choke him so he f i r e d a second s h o t . 

Lane acknowledged t h a t he f i r e d s e v e r a l s h o t s from h i s gun, 

but he s a i d t h a t he d i d not know whether Smith was s t r u c k by 

any of the s h o t s . S m ith c o n t i n u e d t o h o l d onto him, Lane 

s a i d , as he ran o u t s i d e the apartment. Smith pushed him 

a g a i n s t the r a i l i n g by the s t a i r s , Lane s a i d , and then they 

b o t h f e l l t o the ground. The gun went o f f when they f e l l , 

a c c o r d i n g t o Lane, but a g a i n Lane s a i d he d i d not know whether 

Smith was s t r u c k by t h a t s h o t . Lane s t a t e d t h a t he put the 

gun i n h i s v e h i c l e , then r e t u r n e d t o the apartment and p i c k e d 

up h i s j a c k e t , h i s s h i r t , and C., and he drove away from the 

scene. 

On c r o s s - e x a m i n a t i o n , Lane a d m i t t e d t h a t he had gone t o 

Ebony's apartment w i t h a l o a d e d weapon and enough e x t r a 

b u l l e t s t o r e l o a d the magazine of the weapon. He a l s o 

t e s t i f i e d t h a t he had p u r c h a s e d the gun y e a rs b e f o r e from a 

f r i e n d and t h a t he always c a r r i e d the l o a d e d gun. 

Lane i d e n t i f i e d photographs of h o l e s i n the k i t c h e n and 

l i v i n g - r o o m w a l l s of Ebony's apartment. He s a i d t h a t the 

h o l e s were made when Smith threw him a g a i n s t them d u r i n g the 

f i g h t . Lane a l s o i d e n t i f i e d photographs showing h i s s w o l l e n 
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eye and i n j u r i e s t o h i s f a c e and body t h a t he had r e c e i v e d 

d u r i n g the f i g h t w i t h S m i t h . 

Lane's s o l e argument on a p p e a l i s t h a t the t r i a l c o u r t 

e r r e d when i t r e f u s e d t o charge the j u r y on p r o v o c a t i o n 

manslaughter. S p e c i f i c a l l y , Lane argues t h a t when the c o u r t 

r e f u s e d t o g i v e h i s r e q u e s t e d i n s t r u c t i o n on the ground t h a t 

Lane had argued t h a t he k i l l e d S m i t h i n s e l f - d e f e n s e and, 

t h e r e f o r e , t h a t he c o u l d not a l s o r e l y on p r o v o c a t i o n 

manslaughter, the t r i a l c o u r t ' s r u l i n g c o n f l i c t e d w i t h t h i s 

C o u r t ' s h o l d i n g i n James v. S t a t e , [Ms. CR-06-0396, May 1, 

2009] So. 3d ( A l a . Crim. App. 2009). We agree w i t h 

Lane. 

Defense c o u n s e l p r e s e n t e d a w r i t t e n r e q u e s t e d i n s t r u c t i o n 

on manslaughter, and d u r i n g the charge c o n f e r e n c e he 

r e p e a t e d l y r e q u e s t e d t h a t the t r i a l c o u r t charge the j u r y on 

manslaughter. Defense c o u n s e l argued t h a t Smith's a s s a u l t of 

Lane c o n s t i t u t e d l e g a l p r o v o c a t i o n r e c o g n i z e d by law and t h a t 

t h e r e was no r e a s o n a b l e time f o r the heat of p a s s i o n t o c o o l 

b e f o r e Lane k i l l e d Smith. The t r i a l c o u r t d e c l i n e d t o charge 

the j u r y on manslaughter, f i n d i n g t h a t the a s s a u l t d i d not 

c o n s t i t u t e s u f f i c i e n t heat of p a s s i o n . The c o u r t f u r t h e r 
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s t a t e d : " I t ' s e i t h e r s e l f defense or i t ' s the o t h e r . I t ' s 

not g o i n g t o be b o t h . A l l you've argued the e n t i r e t r i a l was 

' s e l f d e fense, s e l f d e fense, s e l f d e f e n s e . ' " (R. 441.) 

In James v. S t a t e , the t r i a l c o u r t r e f u s e d t o charge the 

j u r y on p r o v o c a t i o n manslaughter based on i t s d e t e r m i n a t i o n 

t h a t James was e i t h e r g u i l t y of murder or i n n o c e n t because he 

a c t e d i n s e l f - d e f e n s e . T h i s Court h e l d t h a t the t r i a l c o u r t 

e r r e d and t h a t the e v i d e n c e p r e s e n t e d s u f f i c i e n t e v i d e n c e of 

p r o v o c a t i o n r e q u i r i n g s u b m i s s i o n of the i s s u e f o r d e c i s i o n by 

the j u r y , and we r e v e r s e d the t r i a l c o u r t ' s judgment. We a l s o 

h e l d t h a t s e l f - d e f e n s e and p r o v o c a t i o n manslaughter are not 

m u t u a l l y e x c l u s i v e c o n c e p t s . Our d e c i s i o n i n James mandates 

a r e v e r s a l i n t h i s c a s e ; the j u r y s h o u l d have been i n s t r u c t e d 

on p r o v o c a t i o n manslaughter. 

F i r s t , we note t h a t i t i s w e l l e s t a b l i s h e d t h a t a 

defendant charged w i t h a g r e a t e r o f f e n s e i s e n t i t l e d t o have 

the t r i a l c o u r t i n s t r u c t the j u r y on l e s s e r - i n c l u d e d o f f e n s e s 

when t h e r e i s a r e a s o n a b l e t h e o r y from the e v i d e n c e t h a t 

s u p p o r t s the l e s s e r - i n c l u d e d o f f e n s e . In W i l l i a m s v. S t a t e , 

938 So. 2d 440 ( A l a . Crim. App. 2005), t h i s C ourt s t a t e d : 

"An accused has the r i g h t t o have the j u r y 
charged on '"any m a t e r i a l h y p o t h e s i s which the 
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ev i d e n c e i n h i s f a v o r tends t o e s t a b l i s h . " ' Ex 
p a r t e S t o r k , 475 So. 2d 623, 624 ( A l a . 1985). 'In 
d e t e r m i n i n g whether an i n s t r u c t i o n was s u p p o r t e d by 
the e v i d e n c e the q u e s t i o n i s not whether the Supreme 
Court or Court of C r i m i n a l Appeals b e l i e v e s the 
e v i d e n c e , but s i m p l y whether such e v i d e n c e was 
p r e s e n t e d . ' I d . ' [ E ] v e r y accused i s e n t i t l e d t o 
have charges g i v e n , which would not be m i s l e a d i n g , 
which c o r r e c t l y s t a t e the law of h i s case, and which 
are s u p p o r t e d by any e v i d e n c e , however weak, 
i n s u f f i c i e n t , or d o u b t f u l i n c r e d i b i l i t y . ' Ex p a r t e  
Chavers, 361 So. 2d 1106, 1107 ( A l a . 1978). ' " ' I t 
i s a b a s i c t e n e t of Alabama law t h a t "a p a r t y i s 
e n t i t l e d t o have h i s t h e o r y of the case, made by the 
p l e a d i n g s and i s s u e s , p r e s e n t e d t o the j u r y by 
p r o p e r i n s t r u c t i o n , ... and the [ t r i a l ] c o u r t ' s 
f a i l u r e t o g i v e those i n s t r u c t i o n s i s r e v e r s i b l e 
e r r o r . " ' " ' Ex p a r t e M c G r i f f , 908 So. 2d 1024, 1035 
( A l a . 2004), q u o t i n g Winner I n t ' l Corp. v. Common  
Sense, I n c . , 863 So. 2d 1088, 1091 ( A l a . 2003), 
q u o t i n g i n t u r n o t h e r c a s e s . 'In o r d e r t o determine 
whether the e v i d e n c e i s s u f f i c i e n t t o n e c e s s i t a t e an 
i n s t r u c t i o n and t o a l l o w the j u r y t o c o n s i d e r the 
defense, we must view the t e s t i m o n y most f a v o r a b l y 
t o the defendant.' Ex p a r t e Pettway, 594 So. 2d 
1196, 1200 ( A l a . 1991)." 

938 So. 2d a t 444-45. 

Second, we must c o n s i d e r whether the e v i d e n c e s u p p o r t e d 

a j u r y charge on p r o v o c a t i o n manslaughter based on the f a c t s 

of t h i s case. 

"A p e r s o n commits the crime of manslaughter i f ... 
[h]e causes the death of another p e r s o n under 
c i r c u m s t a n c e s t h a t would c o n s t i t u t e murder under 
S e c t i o n 13A-6-2; e x c e p t , t h a t he causes the death 
due t o a sudden heat of p a s s i o n caused by 
p r o v o c a t i o n r e c o g n i z e d by law, and b e f o r e a 

13 



CR-08-0573 

r e a s o n a b l e time f o r the p a s s i o n t o c o o l and f o r 
reason t o r e a s s e r t i t s e l f . " 

§ 1 3 A - 6 - 3 ( a ) ( 2 ) , A l a . Code 1975. T h i s Court has r e c o g n i z e d 

t h a t "§ 13A-6-3(a)(2) i s d e s i g n e d t o cover those s i t u a t i o n s 

where the j u r y does not b e l i e v e a defendant i s g u i l t y of 

murder but a l s o does not b e l i e v e the k i l l i n g was t o t a l l y 

j u s t i f i e d by s e l f - d e f e n s e . " S h u l t z v. S t a t e , 480 So. 2d 73, 

76 ( A l a . Crim. App. 1985). 

"Alabama c o u r t s have, i n f a c t , r e c o g n i z e d t h r e e 
l e g a l p r o v o c a t i o n s s u f f i c i e n t t o reduce murder t o 
m a n s l a u g h t e r : (1) when the accused w i t n e s s e s h i s or 
her spouse i n the a c t of a d u l t e r y ; (2) when the 
accused i s a s s a u l t e d or f a c e d w i t h an imminent 
a s s a u l t on h i m s e l f ; and (3) when the accused 
w i t n e s s e s an a s s a u l t on a f a m i l y member or c l o s e 
r e l a t i v e . " 

Rogers v. S t a t e , 819 So. 2d 643, 662 ( A l a . Crim. App. 2001). 

E x t e n s i v e t e s t i m o n y was p r e s e n t e d a t t r i a l t h a t Lane and 

Smith engaged i n a l e n g t h y s c u f f l e throughout the apartment, 

and Lane and Ebony t e s t i f i e d t h a t Smith was the a g g r e s s o r . 

Smith was somewhat l a r g e r than Lane, and i t appears t h a t he 

had the element of s u r p r i s e on h i s s i d e , because Lane d i d not 

appear t o have e x p e c t e d t h a t another man would be a t Ebony's 

apartment. Lane s u s t a i n e d obvious i n j u r i e s d u r i n g the f i g h t . 

There was some e v i d e n c e i n d i c a t i n g t h a t Lane had r e c e i v e d 
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t h r e a t e n i n g t e l e p h o n e c a l l s b e f o r e t h i s i n c i d e n t o c c u r r e d and 

t h a t Lane b e l i e v e d d u r i n g the f i g h t t h a t Smith might k i l l him. 

We f i n d i t s i g n i f i c a n t , a l s o , t h a t Lane d i d not draw the gun 

and f i r e upon Smith i m m e d i a t e l y upon e n t e r i n g the apartment. 

R a t h e r , the e v i d e n c e suggests t h a t the two men fought i n 

n e a r l y e v e r y room of the apartment b e f o r e , a c c o r d i n g t o Lane, 

Smith was r e s t r a i n i n g him from b e h i n d and the j a c k e t w i t h the 

gun f e l l t o the f l o o r and Smith began t o f i g h t f o r p o s s e s s i o n 

of the gun. We do not h e s i t a t e t o h o l d t h a t the e v i d e n c e 

p r e s e n t e d here, i n c l u d i n g the e v i d e n c e i n d i c a t i n g t h a t Lane 

was a s s a u l t e d and was i n f e a r f o r h i s l i f e , was p r o v o c a t i o n 

r e c o g n i z e d by the law t h a t n e c e s s i t a t e d a j u r y i n s t r u c t i o n on 

p r o v o c a t i o n manslaughter. The c r e d i b i l i t y of the e v i d e n c e was 

a d e c i s i o n f o r the j u r y , w i t h p r o p e r i n s t r u c t i o n . The t r i a l 

c o u r t ' s f a i l u r e t o so i n s t r u c t the j u r y c o n s t i t u t e s r e v e r s i b l e 

e r r o r . 

The t r i a l c o u r t a p p a r e n t l y d e c l i n e d t o charge the j u r y on 

p r o v o c a t i o n manslaughter based a t l e a s t i n p a r t on i t s b e l i e f 

t h a t t h a t t h e o r y was i n c o n s i s t e n t w i t h the t h e o r y of s e l f -

d e f ense. We have a l r e a d y h e l d o t h e r w i s e . James v. S t a t e , 

So. 3d a t ___ (" S e l f - d e f e n s e and p r o v o c a t i o n manslaughter are 
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not m u t u a l l y e x c l u s i v e , and whether t h e r e was s u f f i c i e n t 

p r o v o c a t i o n r e c o g n i z e d by law was a q u e s t i o n f o r the j u r y . " ) . 

See a l s o McDowell v. S t a t e , 740 So. 2d 465, 469 ( A l a . Crim. 

App. 1 9 9 8 ) ( " I t a l s o appears t h a t the t r i a l c o u r t c o n c l u d e d 

t h a t the e v i d e n c e p r e s e n t e d s u p p o r t e d a j u r y charge on e i t h e r 

s e l f - d e f e n s e or ' h e a t - o f - p a s s i o n ' manslaughter, but not on 

b o t h . However, the f a c t t h a t McDowell argued t h a t he had 

a c t e d i n s e l f - d e f e n s e d i d not p r e c l u d e a j u r y charge on 

' h e a t - o f - p a s s i o n ' m a n s l a u g h t e r . " ) . 

We have re v i e w e d the e v i d e n c e p r e s e n t e d i n l i g h t of the 

f o r e g o i n g p r i n c i p l e s , and we conclude t h a t the j u r y s h o u l d 

have been charged on the l e s s e r - i n c l u d e d o f f e n s e of 

p r o v o c a t i o n manslaughter. As we have r e c o g n i z e d i n p r e v i o u s 

c a s e s , s e l f - d e f e n s e and p r o v o c a t i o n manslaughter are not 

m u t u a l l y e x c l u s i v e d e f e n s e s . The c r e d i b i l i t y of the e v i d e n c e 

of p r o v o c a t i o n was a d e t e r m i n a t i o n f o r the j u r y , and i t was 

e n t i t l e d t o determine whether t h a t e v i d e n c e s u p p o r t e d a 

v e r d i c t on the l e s s e r o f f e n s e . T h e r e f o r e , the t r i a l c o u r t 

e r r e d when i t r e f u s e d t o charge the j u r y on p r o v o c a t i o n 

manslaughter, and Lane i s e n t i t l e d t o a new t r i a l . 
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For the f o r e g o i n g reasons, the judgment of the c i r c u i t 

c o u r t i s r e v e r s e d and the cause i s remanded f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Wise, P . J . , and Windom and K e l l u m , J J . , concur. Main, 

J . , concurs i n the r e s u l t . 
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