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PER CURIAM. 

The a p p e l l a n t , Adam Dwayne L u c a s , was c o n v i c t e d o f two 

c o u n t s o f r o b b e r y i n t h e f i r s t d e g r e e , v i o l a t i o n s o f § 13A-8-

41, A l a . Code 1975. He was s e n t e n c e d t o c o n c u r r e n t t e r m s o f 

20 y e a r s i n p r i s o n f o r e a c h c o u n t . 



CR-08-0575 

The S t a t e ' s e v i d e n c e t e n d e d t o show t h e f o l l o w i n g . On 

J a n u a r y 1, 2007, D a n i e l DeQuesada, a p i z z a - d e l i v e r y d r i v e r , 

was r o b b e d by a b l a c k man w e a r i n g a hooded j a c k e t and a s k i 

mask. DeQuesada t e s t i f i e d t h a t t h e man p o i n t e d a gun a t him 

and o r d e r e d him t o s u r r e n d e r h i s money. D i a n a Horsewood 

t e s t i f i e d t h a t when she was d e l i v e r i n g p i z z a s on J a n u a r y 2, 

2007, a b l a c k man w e a r i n g a hooded j a c k e t and s k i mask r o b b e d 

h e r . She t e s t i f i e d t h a t t h e r o b b e r p o i n t e d a gun a t h e r . 

N e i t h e r c o u l d i d e n t i f y L u c a s as t h e p e r s o n who r o b b e d them, 

a l t h o u g h b o t h s a i d t h a t t h e i n d i v i d u a l who r o b b e d them was 

d r i v i n g a s p o r t - u t i l i t y v e h i c l e ("SUV"). 

D a v i d S h u t t , a D e c a t u r p o l i c e o f f i c e r , t e s t i f i e d t h a t on 

J a n u a r y 3, 2007, L u c a s r e p o r t e d t h a t h i s v e h i c l e , a p e w t e r -

c o l o r e d SUV, had been s t o l e n . The v e h i c l e was l a t e r r e c o v e r e d 

a f t e r s u s p e c t s i n a home i n v a s i o n abandoned t h e v e h i c l e w h i l e 

b e i n g p u r s u e d by p o l i c e . P i e c e s o f a t o y gun were r e c o v e r e d 

f r o m t h e v e h i c l e . 

I n v e s t i g a t o r G r e g P i n k a r d o f t h e F r a n k l i n C o u n t y 

S h e r i f f ' s D e p a r t m e n t t e s t i f i e d t h a t L u c a s a d m i t t e d t h a t he and 

h i s c o d e f e n d a n t , I r a H a r r i s , had r o b b e d two p i z z a - d e l i v e r y 

d r i v e r s . 
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The j u r y c o n v i c t e d L u c a s o f two c o u n t s o f r o b b e r y i n t h e 

f i r s t d e g r e e . A t L u c a s ' s s e n t e n c i n g h e a r i n g , t h e c i r c u i t 

c o u r t made t h e f o l l o w i n g f i n d i n g s o f f a c t : 

" I ' l l make a f i n d i n g t h a t i t ' s a p l a s t i c t o y 
gun. I d o n ' t t h i n k t h e r e ' s any d i s p u t e t h a t 
[ i n t e r r u p t i o n by c o u n s e l ] t h a t -¬

" I ' l l make t h a t f i n d i n g r e g a r d l e s s o f what t h e 
a n a l y s i s w o u l d o r w o u l d n o t show. I'm enough 
[ i n t e r r u p t i o n by c o u n s e l ] s a t i s f i e d t h a t t h a t ' s a 
p l a s t i c t o y g u n ; however, I am c o n v i n c e d t h a t t h e 
law i s t h a t i t c o u l d be a l o a d e d gun o r an u n l o a d e d 
gun o r i t c o u l d be a f a c s i m i l e o r p l a s t i c o r t o y 
gun. B u t t h e s t a n d a r d i s t h a t i t i s a d e a d l y weapon 
u n d e r t h e t e r m s o f t h e d e f i n i t i o n o f t h e s t a t u t e i f 
i t w o u l d l e a d any p e r s o n p r e s e n t t o r e a s o n a b l y 
b e l i e v e i t t o be a d e a d l y weapon o r a d a n g e r o u s 
i n s t r u m e n t . 

" I t h i n k t h e t e s t i m o n y t h e r e i s u n c o n t r o v e r t e d 
t h a t r e g a r d l e s s w h e t h e r i t was a t o y o r c o c k e d and 
l o a d e d p i s t o l , t h e p e r s o n b e l i e v e d i t t o be a d e a d l y 
weapon o r d a n g e r o u s i n s t r u m e n t . They b e l i e v e d i t t o 
be a t o y -- n o t a t o y b u t a r e a l p i s t o l . " 

(R. 358-59.) 

The o n l y i s s u e L u c a s r a i s e s on a p p e a l i s w h e t h e r t h e 

c i r c u i t c o u r t e r r e d when i t a p p l i e d t h e f i r e a r m - e n h a n c e m e n t 

s t a t u t e , § 1 3 A - 5 - 6 ( a ) ( 4 ) , A l a . Code 1975, t o enhance h i s 

s e n t e n c e f o r r o b b e r y b e c a u s e , he a s s e r t s , t h e gun he u s e d i n 

t h e r o b b e r i e s was a t o y gun and n o t a " f i r e a r m o r d e a d l y 

weapon." He r e l i e s on S a n d e r s v. S t a t e , 947 So. 2d 432 ( A l a . 
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C r i m . App. 2 0 0 6 ) , and Snowden v. S t a t e , 842 So. 2d 24 ( A l a . 

C r i m . App. 2 0 0 2 ) , t o s u p p o r t h i s argument. 

S e c t i o n 13A-8-41, A l a . Code 1975, d e f i n e s r o b b e r y i n t h e 

f i r s t d e g r e e , and p r o v i d e s : 

" ( a ) A p e r s o n c o mmits t h e c r i m e o f r o b b e r y i n 
t h e f i r s t d e g r e e i f he v i o l a t e s S e c t i o n 13A-8-43 and 
he: 

"(1) I s armed w i t h a d e a d l y weapon o r 
d a n g e r o u s i n s t r u m e n t ; o r 

f i 

"(b) P o s s e s s i o n t h e n and t h e r e o f an a r t i c l e 
u s e d o r f a s h i o n e d i n a manner t o l e a d any p e r s o n who 
i s p r e s e n t r e a s o n a b l y t o b e l i e v e i t t o be a d e a d l y 
weapon o r d a n g e r o u s i n s t r u m e n t , o r any v e r b a l o r 
o t h e r r e p r e s e n t a t i o n b y t h e d e f e n d a n t t h a t he i s 
t h e n and t h e r e so armed, i s p r i m a f a c i e e v i d e n c e 
u n d e r s u b s e c t i o n (a) o f t h i s s e c t i o n t h a t he was so 
armed." 

S e c t i o n 13A-8-43, A l a . Code 197 5 , p r o v i d e s , i n p e r t i n e n t 

p a r t : 

" ( a ) A p e r s o n c o mmits t h e c r i m e o f r o b b e r y i n 
t h e t h i r d d e g r e e i f i n t h e c o u r s e o f c o m m i t t i n g a 
t h e f t he: 

"(1) Uses f o r c e a g a i n s t t h e p e r s o n o f 
t h e owner o r any p e r s o n p r e s e n t w i t h i n t e n t 
t o overcome h i s p h y s i c a l r e s i s t a n c e o r 
p h y s i c a l power o f r e s i s t a n c e ; o r 

"(2) T h r e a t e n s t h e i m m i n e n t use o f 
f o r c e a g a i n s t t h e p e r s o n o f t h e owner o r 
any p e r s o n p r e s e n t w i t h i n t e n t t o c o m p e l 
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a c q u i e s c e n c e t o t h e t a k i n g o f o r e s c a p i n g 
w i t h t h e p r o p e r t y . " 

S e c t i o n 1 3 A - 5 - 6 ( a ) ( 4 ) , A l a . Code 1975, o f t e n r e f e r r e d t o 

as t h e f i r e a r m - e n h a n c e m e n t s t a t u t e , p r o v i d e s : 

" F o r a C l a s s A f e l o n y i n w h i c h a f i r e a r m o r d e a d l y 
weapon was u s e d o r a t t e m p t e d t o be u s e d i n t h e 
c o m m i s s i o n o f t h e f e l o n y , o r a C l a s s A f e l o n y 
c r i m i n a l s e x o f f e n s e i n v o l v i n g a c h i l d as d e f i n e d i n 
S e c t i o n 1 5 - 2 0 - 2 1 ( 5 ) , [ t h e s e n t e n c e s h a l l b e ] n o t 
l e s s t h a n 20 y e a r s . " 

S u b s e c t i o n ( a ) ( 4 ) , A l a . Code 1975, was added by an amendment 

t o § 13A-5-6 i n 1981. I n amending t h i s s t a t u t e , t h e 

l e g i s l a t u r e w r o t e t h a t i t s p u r p o s e was " [ t ] o amend S e c t i o n 

13A-5-6, Code o f Alabama 1975, r e l a t i n g t o s e n t e n c e s o f 

i m p r i s o n m e n t f o r f e l o n i e s , so as t o s e t t h e p e n a l t y f o r u s i n g 

o r a t t e m p t i n g t o use a d e a d l y weapon i n t h e c o m m i s s i o n o f a 

f e l o n y . " T i t l e t o A c t No. 81-840, A l a . A c t s 1981. 

S e c t i o n 13A-5-6, A l a . Code 1975, does n o t d e f i n e a 

f i r e a r m o r d e a d l y weapon. However, " f i r e a r m " i s d e f i n e d i n 

§ 1 3 A - 8 - 1 ( 4 ) , A l a . Code 1975, a s : "A weapon f r o m w h i c h a s h o t 

i s d i s c h a r g e d by gunpowder." " D e a d l y weapon" i s d e f i n e d i n 

§ 1 3 A - 1 - 2 ( 7 ) , A l a . Code 1975, a s : 

"A f i r e a r m o r a n y t h i n g m a n i f e s t l y d e s i g n e d , made, o r 
a d a p t e d f o r t h e p u r p o s e o f i n f l i c t i n g d e a t h o r 
s e r i o u s p h y s i c a l i n j u r y . The t e r m i n c l u d e s , b u t i s 
n o t l i m i t e d t o , a p i s t o l , r i f l e , o r s h o t g u n ; o r a 
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s w i t c h b l a d e k n i f e , g r a v i t y k n i f e , s t i l e t t o , s w o r d , 
o r d a g g e r ; o r any b i l l y , b l a c k - j a c k , b l u d g e o n , o r 
m e t a l k n u c k l e s . " 

I n e x a m i n i n g t h e above s t a t u t e s , we k eep i n mind t h e 

f o l l o w i n g p r i n c i p l e s o f s t a t u t o r y c o n s t r u c t i o n : 

"'The f u n d a m e n t a l r u l e o f s t a t u t o r y c o n s t r u c t i o n 
i s t o a s c e r t a i n and g i v e e f f e c t t o t h e i n t e n t o f t h e 
l e g i s l a t u r e i n e n a c t i n g t h e s t a t u t e . I f p o s s i b l e , 
t h e i n t e n t o f t h e l e g i s l a t u r e s h o u l d be g a t h e r e d 
f r o m t h e l a n g u a g e o f t h e s t a t u t e i t s e l f . ' V o l k s w a g e n  
o f A m e r i c a , I n c . v. D i l l a r d , 579 So. 2d 1301, 1305 
( A l a . 1 9 9 1 ) . 'Where a s t a t u t o r y p r o n o u n c e m e n t i s 
d i s t i n c t a n d u n e q u i v o c a l , t h e r e r e m a i n s no room f o r 
j u d i c i a l c o n s t r u c t i o n and t h e c l e a r l y e x p r e s s e d 
i n t e n t o f t h e l e g i s l a t u r e must be g i v e n e f f e c t . ' Ex 
p a r t e H o l l a d a y , 466 So. 2d 956, 960 ( A l a . 1985) 
( c i t i n g Dumas B r o s . M f g . Co. v. S o u t h e r n Guar. I n s .  
Co., 431 So. 2d 534 ( A l a . 1 9 8 3 ) ) . " 

Ex p a r t e S o t o , 991 So. 2d 691, 692 ( A l a . 2 0 0 8 ) . 

"A b a s i c r u l e o f r e v i e w i s t h a t c r i m i n a l s t a t u t e s 
a r e t o be s t r i c t l y c o n s t r u e d i n f a v o r o f t h o s e 
p e r s o n s s o u g h t t o be s u b j e c t e d t o t h e i r o p e r a t i o n . 
T h i s i s e s p e c i a l l y t r u e i n d e a t h p e n a l t y c a s e s . Ex  
p a r t e C l e m e n t s , A l a . , 370 So.2d 723 ( 1 9 7 9 ) ; S c h e n h e r  
v. S t a t e , 38 A l a . App. 573, 90 So. 2d 234, c e r t . 
d e n i e d , 265 A l a . 700, 90 So. 2d 238 ( 1 9 5 6 ) . P e n a l 
s t a t u t e s a r e t o r e a c h no f u r t h e r i n m e a n i n g t h a n 
t h e i r w o r d s . C l e m e n t s , s u p r a ; F u l l e r v. S t a t e , 257 
A l a . 502, 60 So. 2d 202 ( 1 9 5 2 ) . " 

B e r a r d v. S t a t e , 402 So. 2d 1044, 1050 ( A l a . C r i m . App. 1980) . 

As s t a t e d above, L u c a s r e l i e s on S a n d e r s and Snowden t o 

s u p p o r t h i s argument. I n S a n d e r s , t h e d e f e n d a n t was c o n v i c t e d 

o f r o b b e r y i n t h e f i r s t d e g r e e and h i s s e n t e n c e was e n h a n c e d 
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p u r s u a n t t o § 1 3 A - 5 - 6 ( a ) ( 4 ) , A l a . Code 1975. The t e s t i m o n y a t 

t r i a l showed t h a t S a n d e r s e n t e r e d a T e x a c o F o o d M a r t , p u t h i s 

hand u n d e r h i s s h i r t w i t h h i s f i n g e r s t i c k i n g o u t so i t 

a p p e a r e d t h a t he had a gun, and demanded $200. We h e l d t h a t 

t h e c i r c u i t c o u r t i n c o r r e c t l y a p p l i e d § 1 3 A - 5 - 6 ( a ) ( 4 ) , A l a . 

Code 1975. I t was u n d i s p u t e d t h a t t h e v i c t i m c o u l d c l e a r l y 

see t h a t S a n d e r s was n o t armed w i t h a gun b u t was u s i n g h i s 

f i n g e r t o m i m i c a weapon. I n Snowden, t h i s C o u r t h e l d t h a t 

a R u l e 32 p e t i t i o n e r ' s c l a i m t h a t he m e r e l y s t a t e d t h a t he 

was armed d u r i n g t h e r o b b e r y , when i n f a c t he was n o t , 

r e q u i r e d a remand t o t h e t r i a l c o u r t f o r s p e c i f i c f i n d i n g s o f 

f a c t . We s t a t e d : 

"The a p p e l l a n t ' s argument may be m e r i t o r i o u s . 
The f i r e a r m enhancement s e t f o r t h i n § 13A-5-
6 ( a ) ( 4 ) , A l a . Code 1975, a p p l i e s o n l y i n t h o s e c a s e s 
' i n w h i c h a f i r e a r m o r d e a d l y weapon was u s e d o r  
a t t e m p t e d t o be u s e d i n t h e c o m m i s s i o n o f t h e 
f e l o n y . ' I n t h i s c a s e , b a s e d on s t a t e m e n t s i t made 
d u r i n g t h e g u i l t y p l e a p r o c e e d i n g s , i t a p p e a r s t h a t 
t h e t r i a l c o u r t m i s t a k e n l y b e l i e v e d t h a t t h e f i r e a r m 
enhancement c o u l d be a p p l i e d even i n c a s e s i n w h i c h 
t h e d e f e n d a n t o n l y r e p r e s e n t e d t h a t he was armed 
w i t h a f i r e a r m . However, s u c h an i n t e r p r e t a t i o n i s 
c o n t r a r y t o t h e p l a i n l a n g u a g e o f § 1 3 A - 5 - 6 ( a ) ( 4 ) , 
A l a . Code 1975. D u r i n g t h e R u l e 32 p r o c e e d i n g s , t h e 
S t a t e d i d n o t s p e c i f i c a l l y r e f u t e , and t h e c i r c u i t 
c o u r t d i d n o t a d d r e s s , t h e a p p e l l a n t ' s c o n t e n t i o n . 
T h e r e f o r e , we remand t h i s c a s e t o t h e c i r c u i t c o u r t 
w i t h i n s t r u c t i o n s t h a t t h a t c o u r t make s p e c i f i c , 
w r i t t e n f i n d i n g s o f f a c t as t o t h e a p p e l l a n t ' s 
c o n t e n t i o n . " 
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842 So. 2d a t 25. 

Our r e s e a r c h r e v e a l e d few Alabama c a s e s t h a t a d d r e s s t h e 

s c o p e o f § 1 3 A - 5 - 6 ( a ) ( 4 ) , A l a . Code 1 975. See Ex p a r t e  

M cCree, 554 So. 2d 336 ( A l a . 1988) ( f i r e a r m enhancement may be 

a p p l i e d t o o n l y t h o s e f e l o n i e s i n v o l v i n g i n t e n t i o n a l c r i m i n a l 

c o n d u c t ) ; S o r r e l l s v. S t a t e , 667 So. 2d 142, 144 ( A l a . C r i m . 

App. 1994) ( f i r e a r m enhancement may be a p p l i e d b y t h e c i r c u i t 

c o u r t e v e n i n t h e " a b s e n c e o f a s p e c i f i c j u r y f i n d i n g w i t h 

r e g a r d t o t h e u s e o f a f i r e a r m , " ) ; Hammond v. S t a t e , 4 97 So. 

2d 558 ( A l a . C r i m . App. 1986) ( f i r e a r m enhancement may be 

a p p l i e d t o t h e s e n t e n c e o f an unarmed c o d e f e n d a n t when t h e 

o t h e r c o d e f e n d a n t i s a r m e d ) . I n d e e d , o u r r e s e a r c h has 

r e v e a l e d no c a s e t h a t s p e c i f i c a l l y h o l d s t h a t u s i n g a t o y gun 

d u r i n g a r o b b e r y n e c e s s i t a t e s t h e a p p l i c a t i o n o f t h e f i r e a r m -

enhancement s t a t u t e . 

I n d e t e r m i n i n g w h e t h e r t h e r e i s s u f f i c i e n t e v i d e n c e t o 

s u p p o r t a c o n v i c t i o n f o r r o b b e r y i n t h e f i r s t d e g r e e , we l o o k 

t o t h e v i c t i m ' s p e r c e p t i o n s : 

" I n a p r o s e c u t i o n f o r f i r s t d e g r e e r o b b e r y , t h e 
r o b b e r y v i c t i m does n o t a c t u a l l y have t o s e e a 
weapon t o e s t a b l i s h t h e e l e m e n t o f f o r c e ; h i s o r h e r 
r e a s o n a b l e b e l i e f t h a t t h e r o b b e r i s armed i s 
s u f f i c i e n t . D i n k i n s v. S t a t e , 584 So. 2d 932 ( A l a . 
C r . App. 1 9 9 1 ) ; B r e e d l o v e v. S t a t e , 482 So. 2d 1277 
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( A l a . C r . App. 1 9 8 5 ) . The t e s t t o d e t e r m i n e w h e t h e r 
a p e r s o n r e a s o n a b l y b e l i e v e s t h a t an o b j e c t i s a 
d e a d l y weapon i s a ' s u b j e c t i v e ' one. James v. S t a t e , 
549 So. 2d 562 ( A l a . C r . App. 1 9 8 9 ) . ' I t f o c u s e s on 
t h e " r e a c t i o n o f t h e v i c t i m t o t h e t h r e a t s o f t h e 
r o b b e r . " S t a t e v. Hopson, 122 W i s . 2 d 395, 362 N.W.2d 
166, 169 ( 1 9 8 4 ) . ' 482 So. 2d a t 1281." 

R i c e v. S t a t e , 620 So. 2d 140, 141-42 ( A l a . C r i m . App. 1 9 9 3 ) . 

However, when d e t e r m i n i n g w h e t h e r a d e f e n d a n t ' s s e n t e n c e 

s h o u l d be e n h a n c e d p u r s u a n t t o § 1 3 A - 5 - 6 ( a ) ( 4 ) , A l a . Code 

1975, we must l o o k t o t h e s t a t u t o r y d e f i n i t i o n s o f t h e t e r m s 

" f i r e a r m " and " d e a d l y weapon" c o n t a i n e d i n § 1 3 A - 5 - 6 ( a ) ( 4 ) . 

See M c C a s k i l l v. S t a t e , 648 So. 2d 1175, 1178 ( A l a . C r i m . App. 

1994) ("In t h i s c a s e , t h e a p p e l l a n t was s e n t e n c e d p u r s u a n t t o 

A l a . Code 1975, § 1 3 A - 5 - 6 ( a ) ( 4 ) , w h i c h p r o v i d e s t h a t t h e 

s e n t e n c e f o r 'a C l a s s A f e l o n y i n w h i c h a f i r e a r m o r d e a d l y  

weapon was u s e d o r a t t e m p t e d t o be u s e d i n t h e c o m m i s s i o n o f 

t h e f e l o n y , [ i s ] n o t l e s s t h a n 20 y e a r s . ' E m p h a s i s added. 

C l e a r l y , a 'BB gun' i s n o t a ' f i r e a r m ' w h i c h i s d e f i n e d as 

'[a] weapon f r o m w h i c h a s h o t i s d i s c h a r g e d b y gunpowder.' § 

1 3 A - 8 - 1 ( 4 ) . " ) ; Sumpter v. S t a t e , 480 So. 2d 608, 614 ( A l a . 

C r i m . App. 1985) ("The d e f i n i t i o n o f d e a d l y weapon does n o t 

r e q u i r e t h a t a f i r e a r m be l o a d e d a t t h e t i m e o f t h e o f f e n s e . 
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... The t r i a l j u d g e p r o p e r l y s e n t e n c e d t h e a p p e l l a n t s i n t h i s 

c a u s e i n a c c o r d a n c e w i t h [§ 1 3 A - 5 - 6 ( a ) ( 4 ) ] . " ) . 

B e c a u s e t h e r e i s l i t t l e A l a b a m a l a w on t h i s i s s u e , we 

have l o o k e d t o t h e f e d e r a l c o u r t s f o r g u i d a n c e . The 

c o m p a r a b l e f e d e r a l s e n t e n c i n g g u i d e l i n e , U.S.S.G. 

§ 2B3.1(b) ( 2 ) , 18 U.S.C., p r o v i d e s e n h a n c e d p e n a l t i e s f o r 

t h o s e who commit r o b b e r y : 

"(A) I f a f i r e a r m was d i s c h a r g e d , i n c r e a s e by 7 
l e v e l s ; (B) i f a f i r e a r m was o t h e r w i s e u s e d , 
i n c r e a s e b y 6 l e v e l s ; (C) i f a f i r e a r m was 
b r a n d i s h e d o r p o s s e s s e d , i n c r e a s e b y 5 l e v e l s ; (D) 
i f a d a n g e r o u s weapon was o t h e r w i s e u s e d , i n c r e a s e 
b y 4 l e v e l s ; (E) i f a d a n g e r o u s weapon was 
b r a n d i s h e d , o r p o s s e s s e d , i n c r e a s e by 3 l e v e l s ; o r 
(F) i f a t h r e a t o f d e a t h was made, i n c r e a s e b y 2 
l e v e l s . " 

I n a d d r e s s i n g t h e s c o p e o f t h i s f e d e r a l s t a t u t e , t h e 

U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h C i r c u i t i n 

U n i t e d S t a t e s v. K o o n c e , 991 F.2d 693 ( 1 1 t h C i r . 1 9 9 3 ) , 

s t a t e d : 

"The i s s u e s q u a r e l y p r e s e n t e d b y t h e f a c t s o f 
t h i s c a s e i s how t o t r e a t f o r r o b b e r y o f f e n s e l e v e l 
e nhancement p u r p o s e s an o b j e c t t h a t a p p e a r s t o be a 
f i r e a r m b u t i n r e a l i t y i s m e r e l y a d a n g e r o u s 
i n s t r u m e n t , as t h o s e t e r m s a r e c u r r e n t l y d e f i n e d i n 
t h e S e n t e n c i n g G u i d e l i n e s . T h i s i s s u e i s one o f 
f i r s t i m p r e s s i o n , due i n l a r g e p a r t t o t h e f a c t t h a t 
u n t i l a November 1, 1991 amendment t o t h e 
G u i d e l i n e s , b r a n d i s h i n g a f i r e a r m a n d b r a n d i s h i n g a 
d a n g e r o u s weapon were t r e a t e d t h e same. O l d U.S.S.G. 
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§ 2 B 3 . 1 ( b ) ( 2 ) ( C ) p r o v i d e d t h a t a r o b b e r y d e f e n d a n t 
who h a d b r a n d i s h e d , d i s p l a y e d , o r p o s s e s s e d 'a 
f i r e a r m o r o t h e r d a n g e r o u s weapon' r e c e i v e d an 
enhancement o f t h r e e o f f e n s e l e v e l s . 

"The amendment d i s t i n g u i s h e d b e t w e e n f i r e a r m s 
and d a n g e r o u s weapons. Under t h e amended v e r s i o n o f 
t h e G u i d e l i n e s , a p p l i c a b l e t o t h i s c a s e , t h e two 
t y p e s o f weapons a r e t r e a t e d d i f f e r e n t l y . G u i d e l i n e 
p r o v i s i o n s i n e f f e c t now and a t t h e t i m e o f 
s e n t e n c i n g p r o v i d e t h a t a r o b b e r y d e f e n d a n t who 
' b r a n d i s h e d , d i s p l a y e d , o r p o s s e s s e d ' a f i r e a r m i s 
t o have h i s b a s e o f f e n s e l e v e l i n c r e a s e d b y f i v e 
l e v e l s . U.S.S.G. § 2 B 3 . 1 ( b ) ( 2 ) ( C ) . I f t h e o b j e c t 
' b r a n d i s h e d , d i s p l a y e d , o r p o s s e s s e d ' i s a d a n g e r o u s 
weapon i n s t e a d o f a f i r e a r m , t h e n t h e enhancement i s 
t h r e e l e v e l s , n o t f i v e . I d . § 2 B 3 . 1 ( b ) ( 2 ) ( E ) . 

" S u p p o r t i n g K o o n c e ' s p o s i t i o n t h a t a BB gun i s 
a d a n g e r o u s weapon and n o t a f i r e a r m i s t h i s 
s e e m i n g l y s t r a i g h t f o r w a r d d e f i n i t i o n o f f i r e a r m : 

" ' " F i r e a r m " means ( i ) any weapon ( i n c l u d i n g 
a s t a r t e r gun) w h i c h w i l l o r i s d e s i g n e d t o 
o r may r e a d i l y be c o n v e r t e d t o e x p e l a 
p r o j e c t i l e b y t h e a c t i o n o f an e x p l o s i v e ; 
( i i ) t h e f rame o r r e c e i v e r o f any s u c h 
weapon; ( i i i ) any f i r e a r m m u f f l e r o r 
s i l e n c e r ; o r ( i v ) any d e s t r u c t i v e d e v i c e . 
A weapon, commonly known as a "BB" o r  
p e l l e t gun, t h a t u s e s a i r o r c a r b o n d i o x i d e  
p r e s s u r e t o e x p e l a p r o j e c t i l e i s a  
d a n g e r o u s weapon b u t n o t a f i r e a r m . ' 

" I d . § 1B1.1, comment. (n. 1 ( e ) ) ( e m p h a s i s a d d e d ) . 
T h a t seems s i m p l e enough. 

"The Government a r g u e s , an d t h e d i s t r i c t c o u r t 
f o u n d , however, t h a t t h e v i c t i m i n t h i s c a s e q u i t e 
r e a s o n a b l y t h o u g h t t h a t t h e p i s t o l was t h e r e a l 
t h i n g , a f i r e a r m . Koonce c a n n o t q u e s t i o n t h e 
r e a s o n a b l e n e s s o f s u c h a p e r c e p t i o n , b e c a u s e he 
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c o n f e s s e d t h a t he h a d u s e d 'a BB gun o f mine t h a t 
l o o k s l i k e a r e a l gun, somewhat l i k e a 45 
a u t o m a t i c . ' K o o n c e ' s c o n t e n t i o n i s t h a t r e a l i t y , and 
n o t a p p e a r a n c e , i s t h e c r i t e r i o n i n s o f a r as t h e 
G u i d e l i n e s ' d e f i n i t i o n o f f i r e a r m s i s c o n c e r n e d . The 
s t r o n g e s t s u p p o r t f o r h i s p o s i t i o n a r i s e s f r o m t h e 
f a c t t h a t commentary t o t h e G u i d e l i n e s e x p r e s s l y 
p r o v i d e s t h a t i n s o f a r as d a n g e r o u s weapons a r e 
c o n c e r n e d , a p p e a r a n c e s c o u n t as w e l l as r e a l i t y ; b u t 
no s u c h p r o v i s i o n i s made c o n c e r n i n g f i r e a r m s . The 
same a p p l i c a t i o n n o t e t h a t g i v e s t h e d e f i n i t i o n o f 
' f i r e a r m ' q u o t e d above a l s o c o n t a i n s i n a n o t h e r 
s u b p a r t t h i s d e f i n i t i o n : 

" ' " D angerous weapon" means an i n s t r u m e n t 
c a p a b l e o f i n f l i c t i n g d e a t h o r s e r i o u s 
b o d i l y i n j u r y . Where an o b j e c t t h a t  
a p p e a r e d t o be a d a n g e r o u s weapon was  
b r a n d i s h e d , d i s p l a y e d , o r p o s s e s s e d , t r e a t  
t h e o b j e c t as a d a n g e r o u s weapon.' 

" I d . comment. (n. 1 ( d ) ) ( e m p h a s i s a d d e d ) . 

" T h a t i s n o t a l l . The commentary s a y s t h e same 
t h i n g a g a i n i n a s e c o n d p l a c e . The s e c o n d 
a p p l i c a t i o n n o t e t o t h e r o b b e r y o f f e n s e l e v e l 
s e c t i o n o f t h e G u i d e l i n e s , U.S.S.G. § 2B3.1, p l a i n l y 
s t a t e s : 

"'When an o b j e c t t h a t a p p e a r e d t o be a 
d a n g e r o u s weapon was b r a n d i s h e d , d i s p l a y e d , 
o r p o s s e s s e d , t r e a t t h e o b j e c t as a 
d a n g e r o u s weapon f o r t h e p u r p o s e s o f 
s u b s e c t i o n ( b ) ( 2 ) ( E ) . ' 

" S u b s e c t i o n ( b ) ( 2 ) ( E ) i s t h e p r o v i s i o n f o r a 
t h r e e - l e v e l i n c r e a s e i n t h e o f f e n s e l e v e l where a 
d a n g e r o u s weapon was b r a n d i s h e d , d i s p l a y e d , o r 
p o s s e s s e d . By c o n t r a s t , t h e r e i s no p r o v i s i o n t h a t 
an o b j e c t t h a t a p p e a r e d t o be a f i r e a r m s h o u l d be 
t r e a t e d as a f i r e a r m f o r p u r p o s e s o f a f i v e - l e v e l 
i n c r e a s e u n d e r § 2 B 3 . 1 ( b ) ( 2 ) ( C ) . 
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"The d i s t r i c t c o u r t s t a t e d no r a t i o n a l e f o r 
t r e a t i n g t h e BB gun as a r e a l f i r e a r m e x c e p t t o 
s t a t e i t s c o n c l u s i o n t h a t , ' T h i n k i n g t h a t i t was 
r e a l e q u a t e s i t w i t h b e i n g a f i r e a r m t h a t c o u l d do 
h e r harm and t h e r e f o r e f i v e l e v e l s a r e a p p r o p r i a t e 
i n t h i s s i t u a t i o n . ' Under t h e G u i d e l i n e s and t h e i r 
commentary, t h a t w o u l d be t r u e i n s o f a r as a 
t h r e e - s t e p i n c r e a s e f o r d a n g e r o u s weapons i s 
c o n c e r n e d , b u t i t i s a t l e a s t i m p l i e d l y n o t t r u e 
w i t h l o o k - a l i k e f i r e a r m s and a f i v e - s t e p 
enhancement. 

"The Government c o n t e n d s t h a t , ' t h e o n l y s u p p o r t 
f o r d e f e n d a n t ' s a r gument t h a t v i c t i m p e r c e p t i o n i s 
i r r e l e v a n t i s t h e a p p l i c a t i o n n o t e ' s s i l e n c e on t h e 
i s s u e , ' and s a y s , ' [ t ] h a t s i l e n c e i s o n l y 
c o n s p i c u o u s b e c a u s e t h e a n a l o g o u s d a n g e r o u s weapon 
a p p l i c a t i o n n o t e e x p r e s s l y a d d r e s s e s v i c t i m 
p e r c e p t i o n . ' T h a t may be t r u e , b u t m e r e l y d e s c r i b i n g 
t h e argument does n o t r e b u t i t . C o n s p i c u o u s l y a b s e n t 
f r o m t h e G o v e r n m e n t ' s b r i e f i s any c r e d i b l e 
e x p l a n a t i o n f o r why t h e S e n t e n c i n g C o m m i s s i o n , i f i t 
i n t e n d e d v i c t i m p e r c e p t i o n t o c o n t r o l o v e r r e a l i t y 
f o r f i r e a r m s enhancement, w o u l d n o t have s a i d so as 
i t d i d t w i c e f o r d a n g e r o u s weapon enhancement. 

"From t h a t w h i c h i s and t h a t w h i c h i s n o t i n t h e 
commentary, we c o n c l u d e t h a t i f t h e S e n t e n c i n g 
C o m m i s s i o n h a d i n t e n d e d t o have a p p e a r a n c e s c o u n t 
o v e r r e a l i t y f o r ' f i r e a r m ' d e f i n i t i o n p u r p o s e s i t 
w o u l d have s a i d s o , as i t d i d f o r ' d a n g e r o u s weapon' 
d e f i n i t i o n p u r p o s e s . The c anon o f s t a t u t o r y 
c o n s t r u c t i o n t h a t t h e i n c l u s i o n o f one i m p l i e s t h e 
e x c l u s i o n o f o t h e r s i s w e l l - e s t a b l i s h e d . See, e.g., 
G o z l o n - P e r e t z v. U n i t e d S t a t e s , 498 U.S. 395, 
403-404, 111 S.Ct. 840, 846-47, 112 L.Ed.2d 919 
( 1 9 9 1 ) ; R u s s e l l o v. U n i t e d S t a t e s , 464 U.S. 16, 23, 
104 S.Ct. 296, 300, 78 L.Ed.2d 17 ( 1 9 8 3 ) ; U n i t e d  
S t a t e s v. G i l t n e r , 972 F.2d 1563, 1565 ( 1 1 t h C i r . 
1 9 9 2 ) ; U n i t e d S t a t e s v. J o r d a n , 915 F.2d 622, 628 
( 1 1 t h C i r . 1 9 9 0 ) , c e r t . d e n i e d , [499] U.S. [ 9 7 9 ] , 
111 S.Ct. 1629, 113 L .Ed.2d 725 ( 1 9 9 1 ) . The 
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p o p u l a r i t y o f t h a t canon w i t h c o u r t s stems f r o m more 
t h a n t h e f a c t t h a t i t d r e s s e s w e l l i n L a t i n : 
i n c l u s i o u n i u s e s t e x c l u s i o a l t e r i u s . The canon i s 
f r e q u e n t l y c i t e d and e m p l o y e d b e c a u s e i n many 
c i r c u m s t a n c e s i t makes goo d s e n s e . T h i s c a s e i s a 
p r i m e e x a m p l e . 

"We h o l d t h a t a BB gun t h a t l o o k s l i k e a r e a l 
f i r e a r m and i s p e r c e i v e d b y t h e v i c t i m o f a r o b b e r y 
t o be s u c h i s n o t a f i r e a r m f o r p u r p o s e s o f t h e 
f i v e - s t e p enhancement o f t h e b a s e o f f e n s e l e v e l f o r 
r o b b e r y u n d e r U.S.S.G. § 2 B 3 . 1 ( b ) ( 2 ) ( C ) . I t i s a 
d a n g e r o u s weapon w h i c h l e a d s t o a t h r e e - s t e p 

enhancement u n d e r § 2 B 3 . 1 ( b ) ( 2 ) ( E ) . " 

991 F.2d a t 696-98. See U n i t e d S t a t e s v. R o b i n s o n , 20 F.3d 

270 ( 7 t h C i r . 1 9 9 4 ) . 

U n l i k e C o n g r e s s , A l a b a m a has n o t e n l a r g e d t h e d e f i n i t i o n 

o f " d e a d l y weapon" c o n t a i n e d i n § 1 3 A - 1 - 2 ( 7 ) , A l a . Code 1975, 

t o encompass a t o y gun. We a r e b o u n d by t h e r e l e v a n t 

s t a t u t e s . A t o y gun i s n o t a " f i r e a r m " as t h a t t e r m i s 

d e f i n e d i n § 1 3 A - 8 - 1 ( 4 ) , A l a . Code 1975. Nor i s a t o y gun a 

" d e a d l y weapon" as t h a t t e r m i s d e f i n e d i n § 1 3 A - 1 - 2 ( 7 ) , A l a . 

Code 1975. (See t h e A l a b a m a Supreme C o u r t ' s d i s c u s s i o n i n 

H erndon v. S t a t e , 563 So. 2d 1065 ( A l a . 1 9 9 0 ) . ) . 

A c c o r d i n g l y , t h e c i r c u i t c o u r t e r r e d i n e n h a n c i n g L u c a s ' s 

s e n t e n c e s u n d e r t h e f i r e a r m - e n h a n c e m e n t s t a t u t e . T h i s c a s e i s 

h e r e b y remanded t o t h e c i r c u i t c o u r t f o r t h a t c o u r t t o 

r e s e n t e n c e L u c a s w i t h o u t a p p l i c a t i o n o f t h e enhancement 
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c o n t a i n e d i n § 1 3 A - 5 - 6 ( a ) ( 4 ) , A l a . Code 1975. Due r e t u r n 

s h o u l d be f i l e d i n t h i s C o u r t w i t h i n 52 d a y s f r o m t h e d a t e o f 

t h i s o p i n i o n . 

REMANDED WITH INSTRUCTIONS. 

W i s e , P . J . , and K e l l u m and M a i n , J J . , c o n c u r . Windom, 

J . , c o n c u r s i n t h e r e s u l t . W e l c h , J . , d i s s e n t s , w i t h o p i n i o n . 

WELCH, J u d g e , d i s s e n t i n g . 

The j u r y i n t h i s c a s e h e a r d d i s p u t e d t e s t i m o n y c o n c e r n i n g 

w h e t h e r Adam Dwayne L u c a s was armed w i t h a d e a d l y weapon o r 

d a n g e r o u s i n s t r u m e n t d u r i n g t h e c o u r s e o f two r o b b e r i e s o f 

p i z z a - d e l i v e r y d r i v e r s . The j u r y was i n s t r u c t e d r e g a r d i n g t h e 

e f f e c t o f t h e r e b u t t a b l e p r e s u m p t i o n as d e f i n e d i n § 

1 3 A - 8 - 4 1 ( b ) , A l a . Code 1975. The j u r y f o u n d t h a t L u c a s was 

armed w i t h a f i r e a r m d u r i n g t h e r o b b e r i e s and t h u s , r e t u r n e d 

v e r d i c t s o f g u i l t f o r b o t h c o u n t s o f f i r s t - d e g r e e r o b b e r y . 

The j u r y t h e r e f o r e made a f a c t u a l d e t e r m i n a t i o n t h a t L u c a s was 

armed w i t h a d e a d l y weapon o r d a n g e r o u s i n s t r u m e n t d u r i n g t h e 

c o u r s e o f t h e r o b b e r i e s . A t t h e s e n t e n c e h e a r i n g , L u c a s 

o f f e r e d as e v i d e n c e p i e c e s o f a p l a s t i c t o y gun r e c o v e r e d f r o m 

a d i f f e r e n t c r i m e s c e n e i n v o l v i n g L u c a s t o show t h a t L u c a s was 

n o t t r u l y armed w i t h a f i r e a r m when he c o m m i t t e d t h e 
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r o b b e r i e s . The t r i a l c o u r t f o u n d t h a t L u c a s had n o t , c o n t r a r y 

t o t h e j u r y ' s d e t e r m i n a t i o n , been armed w i t h a gun d u r i n g t h e 

r o b b e r i e s , b u t n e v e r t h e l e s s , d e t e r m i n e d t h a t t h e f i r e a r m 

enhancement, § 13A-5-6, A l a . Code 1975, a p p l i e d t o L u c a s 

b e c a u s e t h e v i c t i m s b e l i e v e d t h a t L u c a s was armed d u r i n g t h e 

r o b b e r i e s . 

I b e l i e v e t h a t t h e t r i a l c o u r t p r o p e r l y a p p l i e d t h e 

f i r e a r m enhancement t o L u c a s ' s s e n t e n c e , a l b e i t f o r t h e wrong 

r e a s o n s . I b e l i e v e t h e p r o p e r r e a s o n f o r t h e a p p l i c a t i o n o f 

t h e enhancement i s t h a t t h e j u r y c o n s i d e r e d d i s p u t e d e v i d e n c e 

and t h e n made a f a c t u a l f i n d i n g t h a t L u c a s was armed. 

T h e r e f o r e , I b e l i e v e t h a t t h e m a j o r i t y o p i n i o n r e v e r s i n g 

L u c a s ' s s e n t e n c e s b e c a u s e t h e t r i a l c o u r t i m p r o p e r l y a p p l i e d 

t h e f i r e a r m enhancement, § 13A-5-6, A l a . Code 1975, n e g a t e s 

t h e j u r y ' s f a c t u a l f i n d i n g . 

C o n t r a r y t o t h e m a j o r i t y o p i n i o n , I n o t e t h a t u n d e r o u r 

l e g a l s y s t e m , e a c h government may e n a c t d i f f e r e n t methods o f 

d e a l i n g w i t h c r i m i n a l i s s u e s a r i s i n g w i t h i n i t s j u r i s d i c t i o n . 

The f a c t t h a t t h e f e d e r a l g overnment has d e c i d e d t o i m p l e m e n t 

a d i f f e r e n t method o f d e a l i n g w i t h f i r e a r m enhancement i s n o t 

a f a c t o r t h a t s h o u l d g u i d e o u r d e c i s i o n a b o u t t h e s c o p e o f § 

13A-5-6, A l a . Code 1975. The f e d e r a l d e c i s i o n s r e g a r d i n g t h e 
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f e d e r a l g o v e r n m e n t ' s enhancement s t a t u t e s a r e n o t g r o u n d e d on 

c o n s t i t u t i o n a l p r i n c i p l e s and t h u s a r e m e r e l y d e c i s i o n s by 

a n o t h e r s o v e r e i g n r e g a r d i n g how i t w i l l d e a l w i t h a c r i m i n a l -

l a w i s s u e . Such d e c i s i o n s m i g h t be u s e f u l as a g u i d e t o 

w r i t i n g l e g i s l a t i o n , b u t t h e y have no p e r s u a s i v e e f f e c t i n 

d e c i d i n g how A l a b a ma's f i r e a r m - e n h a n c e m e n t s t a t u t e s h o u l d be 

c o n s t r u e d . F o r t h e r e a s o n s s e t f o r t h b e l o w , I r e s p e c t f u l l y 

d i s s e n t . 

L u c a s and I r a J o e H a r r i s , J r . , were c h a r g e d by i n d i c t m e n t 

w i t h two c o u n t s o f r o b b e r y i n t h e f i r s t d e g r e e , v i o l a t i o n s o f 

§ 13A-8-41, A l a . Code 1975. The c a s e s were s e v e r e d f o r t r i a l . 

The i n d i c t m e n t , i n p e r t i n e n t p a r t , c h a r g e d L u c a s as 

f o l l o w s : 

"The G r a n d J u r y o f s a i d C o u n t y c h a r g e s t h a t b e f o r e 
t h e f i n d i n g o f t h i s i n d i c t m e n t I r a J o e H a r r i s J r . 
and Adam Dwayne L u c a s , whose names a r e t o t h e G r a n d 
J u r y o t h e r w i s e unknown, d i d , i n t h e c o u r s e o f 
c o m m i t t i n g a t h e f t o f a m i x e d q u a n t i t y o f money i n 
l a w f u l c u r r e n c y o f t h e U n i t e d S t a t e s o f A m e r i c a , t h e 
p r o p e r t y o f V i l l a r r e a l P i z z a , I n c o r p o r a t e d , a 
c o r p o r a t i o n d o i n g b u s i n e s s as Domino's P i z z a , o f a 
t o t a l a g g r e g a t e v a l u e o f $42.00, a f u r t h e r and 
b e t t e r d e s c r i p t i o n o f w h i c h i s t o t h e G r a n d J u r y 
o t h e r w i s e unknown, t h r e a t e n t h e i m m i n e n t use o f 
f o r c e a g a i n s t t h e p e r s o n o f D a n i e l A s h l e y deQuesada, 
w i t h t h e i n t e n t t o compel a c q u i e s c e n c e t o t h e t a k i n g 
o f o r e s c a p i n g w i t h t h e p r o p e r t y , w h i l e t h e s a i d 
d e f e n d a n t s were armed w i t h a d e a d l y weapon, o r 
d a n g e r o u s i n s t r u m e n t , t o - w i t : a p i s t o l , i n v i o l a t i o n 
o f s e c t i o n 13A-8-41 o f t h e Code o f A l a b a m a , 
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"COUNT I I 

"The G r a n d J u r y o f s a i d C o u n t y f u r t h e r c h a r g e s t h a t 
b e f o r e t h e f i n d i n g o f t h i s i n d i c t m e n t I r a Joe H a r r i s 
J r . and Adam Dwayne L u c a s , whose names a r e t o t h e 
G r a n d J u r y o t h e r w i s e unknown, d i d , i n t h e c o u r s e o f 
c o m m i t t i n g a t h e f t o f a m i x e d q u a n t i t y o f money i n 
l a w f u l c u r r e n c y o f t h e U n i t e d S t a t e s o f A m e r i c a , t h e 
p r o p e r t y o f V i l l a r r e a l P i z z a , I n c o r p o r a t e d , a 
c o r p o r a t i o n d o i n g b u s i n e s s as Domino's P i z z a , o f a 
t o t a l a g g r e g a t e v a l u e o f $31.00, a f u r t h e r and 
b e t t e r d e s c r i p t i o n o f w h i c h i s t o t h e G r a n d J u r y 
o t h e r w i s e unknown, t h r e a t e n t h e i m m i n e n t use o f 
f o r c e a g a i n s t t h e p e r s o n o f D i a n a Horsewood, w i t h 
t h e i n t e n t t o c o m p e l a c q u i e s c e n c e t o t h e t a k i n g o f 
o r e s c a p i n g w i t h t h e p r o p e r t y , w h i l e t h e s a i d 
d e f e n d a n t s were armed w i t h a d e a d l y weapon, o r 
d a n g e r o u s i n s t r u m e n t , t o - w i t ; a p i s t o l , i n v i o l a t i o n 
o f s e c t i o n 13A-8-41 o f t h e Code o f A l a b a m a , a g a i n s t 
t h e p e a c e and d i g n i t y o f t h e S t a t e o f A l a b a m a . " 

(C. 53.) 

A j u r y f o u n d L u c a s g u i l t y o f b o t h c o u n t s o f f i r s t - d e g r e e 

r o b b e r y c h a r g e d i n t h e i n d i c t m e n t . The t r i a l c o u r t i m p o s e d a 

2 0 - y e a r s e n t e n c e f o r e a c h c o n v i c t i o n , t o r u n c o n c u r r e n t l y , and 

a p p l i e d an enhancement p u r s u a n t t o t h e f o l l o w i n g p r o v i s i o n o f 

§ 13A-5-6, A l a . Code 1975: 

" ( a ) S e n t e n c e s f o r f e l o n i e s s h a l l be f o r a 
d e f i n i t e t e r m o f i m p r i s o n m e n t , w h i c h i m p r i s o n m e n t 
i n c l u d e s h a r d l a b o r , w i t h i n t h e f o l l o w i n g 
l i m i t a t i o n s : 

f i 

"(4) F o r a C l a s s A f e l o n y i n w h i c h a 
f i r e a r m o r d e a d l y weapon was u s e d o r 
a t t e m p t e d t o be u s e d i n t h e c o m m i s s i o n o f 
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t h e f e l o n y , o r a C l a s s A f e l o n y c r i m i n a l 
s e x o f f e n s e i n v o l v i n g a c h i l d as d e f i n e d i n 
S e c t i o n 1 5 - 2 0 - 2 1 ( 5 ) , n o t l e s s t h a n 20 
y e a r s . " 

The e v i d e n c e p r e s e n t e d a t t r i a l t e n d e d t o show t h a t L u c a s 

and H a r r i s t o g e t h e r r o b b e d p i z z a - d e l i v e r y d r i v e r s on two 

o c c a s i o n s i n Morgan C o u n t y . D a n i e l DeQuesada t e s t i f i e d t h a t 

on J a n u a r y 1, 2007, w h i l e he was r e t u r n i n g t o h i s v e h i c l e 

a f t e r he had d e l i v e r e d a p i z z a t o o c c u p a n t s o f a h o t e l room 

one e v e n i n g , he was c o n f r o n t e d by a b l a c k man w e a r i n g a hooded 

j a c k e t , a b l a c k s h i r t , b l u e j e a n s , and a s k i mask t h a t c o v e r e d 

most o f h i s f a c e . DeQuesada t e s t i f i e d t h a t t h e man p o i n t e d a 

gun a t him and o r d e r e d him t o s u r r e n d e r t h e money he had. 

"Q. [ P r o s e c u t o r : ] Okay. Was he armed w i t h 
a n y t h i n g o r have a n y t h i n g w i t h h i m ? 

"A. [Dequesada:] Y e a h . He a p p r o a c h e d me. He 
g o t p r e t t y c l o s e t o me a b o u t maybe a f o o t 
away and he had a gun. 

"Q. What d i d he do w i t h t h e g un? 

"A. He j u s t p o i n t e d i t a t me, and he t o l d me t o 
g i v e me a l l h i s -- o r g i v e him a l l o f my 
money. 

"Q. D i d you do t h a t ? 

"A. Y e s , s i r . 

"Q. Why d i d you g i v e him y o u r money? 

"A. W e l l , b e c a u s e he had a gun p o i n t e d a t me." 
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(R. 181-82.) 

On c r o s s - e x a m i n a t i o n , when a s k e d s p e c i f i c a l l y a b o u t t h e 

weapon u s e d , DeQuesada t e s t i f i e d : 

"Q. [ D e f e n s e c o u n s e l : ] And as f a r as t h e gun 
t h a t you saw, you d o n ' t know i f i t was a 
r e a l gun o r t o y gun o r what, do y o u ? 

"A. [DeQuesada] I d o n ' t know t h a t much a b o u t guns t o 

t e l l . " 

(R. 185.) 

DeQuesada c o u l d n o t i d e n t i f y t h e r o b b e r , and he t e s t i f i e d 

t h a t L u c a s was t a l l e r t h a n t h e man who had r o b b e d him. 

D i a n a Horsewood t e s t i f i e d t h a t she a l s o d e l i v e r e d p i z z a s 

and t h a t she was r o b b e d a t g u n p o i n t on J a n u a r y 2, 2007, a f t e r 

she had c o m p l e t e d a d e l i v e r y . 
"Q. [ P r o s e c u t o r : ] So t e l l us a b o u t what 

happened on J a n u a r y , 2007. 

"A. [Horsewood:] ... I went on up and made my 
d e l i v e r y . And when I was c o m i n g b a c k down 
t h e s t a i r s somebody was c o m i n g up. So I 
g o t o v e r t o t h e r i g h t so he c o u l d p a s s me. 
When I moved t o t h e r i g h t he moved t o t h e 
r i g h t t o o , and t h e n I l o o k e d down and he 
had a gun p o i n t e d a t me and t o l d me t o 
g i v e him a l l t h e money t h a t I h a d . " 

(R. 189.) 

She f u r t h e r d e s c r i b e d t h e a p p e a r a n c e o f t h e r o b b e r s a y i n g 

he was a b l a c k man w e a r i n g a hooded j a c k e t and a s k i mask. 
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"Q. When t h e p e r s o n c o n f r o n t e d you on t h e 
s t e p s , t e l l us a b o u t how t h a t p e r s o n 
l o o k e d . 

"A. He had a s k i mask on, w e a r i n g a j a c k e t . I f 
I remember r i g h t he had a hood on, b u t he 
d e f i n i t e l y had a d a r k s k i mask and a gun 
low down h e r e l i k e t h i s and p o i n t e d up a t 
me. T h a t was r e a l l y a l l I saw. 

"Q. The g un? 

"A. The gun. 

"Q. T e l l us a b o u t t h e gun, what you remember 
a b o u t i t . 

"A. I t l o o k e d l i k e a gun. I t h o u g h t he was 
g o i n g t o s h o o t me." 

(R. 191-92.) 

The p r o s e c u t o r q u e s t i o n e d H o r s ewood a b o u t t h e gun t h e 

r o b b e r had b r a n d i s h e d : 

"Q. Do you know a n y t h i n g a b o u t g u n s ? 

"A. Not t o o much. 

"Q. D i d i t l o o k l i k e a r e a l gun t o y o u ? 

"A. I t l o o k e d r e a l . I had no r e a s o n t o t h i n k 
o t h e r w i s e . " 

(R. 194.) 

On c r o s s - e x a m i n a t i o n Horsewood s t a t e d : 

"Q. [ D e f e n s e c o u n s e l : ] And he d i d n ' t t h r e a t e n 
you, s a y I'm g o i n g t o s h o o t you o r 
a n y t h i n g ? 
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"A. [Horsewood:] I saw t h a t gun p o i n t e d a t me 
and t h a t ' s enough o f a t h r e a t . " 

f i 

"Q. You d o n ' t know i f t h a t was a r e a l gun o r 
t o y gun o r w h a t , do y o u ? 

"A. I t l o o k e d r e a l t o me. 

"Q. I t was r e a l t o y o u , b u t you d o n ' t know f o r 
s u r e what i t was o r n o t ? 

"Q. No." 

(R. 195-96.) 

Horsewood was n o t a b l e t o i d e n t i f y t h e r o b b e r . She 

i n d i c a t e d t h a t t h e r o b b e r was i n a l a r g e , l i g h t brown s p o r t -

u t i l i t y v e h i c l e ("SUV"), and DeQuesada t e s t i f i e d t h a t he saw 

a g o l d SUV n e a r t h e l o c a t i o n where he was r o b b e d . 

D e c a t u r p o l i c e o f f i c e r D a v i d S h u t t t e s t i f i e d t h a t on 

J a n u a r y 3, 2007, L u c a s r e p o r t e d t h a t h i s v e h i c l e , a p e w t e r -

c o l o r e d SUV, had been s t o l e n . By t h e t i m e L u c a s made t h e 

r e p o r t t o t h e p o l i c e , t h e v e h i c l e had been r e c o v e r e d i n 

F r a n k l i n C o u n t y when s u s p e c t s i n a home i n v a s i o n f l e d f r o m l a w 

e n f o r c e m e n t o f f i c e r s i n t h e v e h i c l e and t h e n abandoned i t 

d u r i n g t h e p u r s u i t . 

I n v e s t i g a t o r L t . G r e g P i n k a r d w i t h t h e F r a n k l i n C o u n t y 

S h e r i f f ' s D e p a r t m e n t t e s t i f i e d t h a t an e l d e r l y c o u p l e had been 

22 



CR-08-0575 

a s s a u l t e d and r o b b e d i n t h e i r home d u r i n g t h e e v e n i n g o f 

J a n u a r y 2, 2007, and t h a t d e p u t i e s p u r s u e d t h e SUV t h a t was 

r e p o r t e d l y i n v o l v e d i n t h a t c r i m e . The d r i v e r o f t h e SUV and 

t h e p a s s e n g e r abandoned t h e v e h i c l e and f l e d i n t o t h e w o o d s ; 

t h e s h e r i f f ' s d e p a r t m e n t r e c o v e r e d t h e v e h i c l e b u t d i d n o t 

l o c a t e t h e s u s p e c t s a t t h a t t i m e . A c h e c k o f m o t o r - v e h i c l e 

r e c o r d s r e v e a l e d t h a t t h e SUV b e l o n g e d t o L u c a s . A f t e r 

f u r t h e r i n v e s t i g a t i o n a w a r r a n t was o b t a i n e d f o r L u c a s ' s 

a r r e s t . He was a r r e s t e d i n Morgan C o u n t y and was t a k e n t o t h e 

D e c a t u r p o l i c e d e p a r t m e n t where he was i n t e r v i e w e d . 

L u c a s a d m i t t e d t o L t . P i n k a r d t h a t he and H a r r i s had 

r o b b e d two p i z z a - d e l i v e r y d r i v e r s . 

"Adam L u c a s s t a t e d a c o u p l e o f days ago Snow and I 
were r i d i n g a r o u n d and g o t t h e i d e a o f t a k i n g my 
l i t t l e b o y ' s p l a s t i c gun and f o l l o w i n g t h e p i z z a man 
and t a k i n g t h e money. I d r o v e my S u b u r b a n [SUV] and 
Snow g o t o u t and t o o k t h e i r money. Snow g o t o u t 
b o t h t i m e s w i t h t h e p l a s t i c p i s t o l . B o t h t i m e s we 
g o t a b o u t $60 t o $70 c a s h ( b o t h t i m e s ) . 

"When t h e cops g o t b e h i n d us I t h r e w t h e s t u f f 
o u t t h e window. A f t e r t h a t we r a n and f o u n d o u r way 
b a c k t o D e c a t u r . I f i r s t a s k e d f o r an a t t o r n e y 
d u r i n g t h e i n t e r v i e w , and when L i e u t e n a n t P i n k a r d 
s t a r t e d t o l e a v e I a s k e d h im t o s t a y , t h a t I w a n t e d 
t o t e l l t h e t r u t h and d i d n ' t want an a t t o r n e y . " 

(R. 231-32.) 
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L t . P i n k a r d t e s t i f i e d t h a t H a r r i s a l s o a d m i t t e d h i s 

i n v o l v e m e n t i n t h e r o b b e r i e s o f t h e p i z z a - d e l i v e r y d r i v e r s . 

However, H a r r i s t o l d t h e i n v e s t i g a t o r t h a t he d r o v e t h e SUV 

and t h a t L u c a s c o m m i t t e d t h e r o b b e r i e s . DeQuesada and 

Horsewood v i e w e d a p h o t o g r a p h o f L u c a s ' s SUV, and b o t h s t a t e d 

t h a t i t l o o k e d l i k e t h e v e h i c l e t h e y saw when t h e y were 

r o b b e d . 

S g t . R i c k A r c h e r o f t h e D e c a t u r p o l i c e d e p a r t m e n t 

p a r t i c i p a t e d i n t h e i n v e s t i g a t i o n o f t h e r o b b e r i e s o f t h e 

p i z z a - d e l i v e r y d r i v e r s . A f t e r n o t i n g t h a t L u c a s ' s s t a t e m e n t 

was i n i t i a l e d b u t n o t s i g n e d , he a s k e d L u c a s i f t h e s t a t e m e n t 

was a c c u r a t e and o b t a i n e d L u c a s ' s s i g n a t u r e . When a s k e d on 

c r o s s - e x a m i n a t i o n w h e t h e r t h e gun was a t o y o r n o t , S g t . 

A r c h e r t e s t i f i e d t h a t he d i d n o t b e l i e v e t h a t t h e gun was a 

t o y . S g t . A r c h e r t e s t i f i e d , " I d o n ' t b e l i e v e t h e f i r e a r m i s 

a t o y . I d o n ' t b e l i e v e i t was a t o y gun." (R. 274.) 

W i t h o u t s t a t i n g where o r how t h e y were o b t a i n e d , S g t . 

A r c h e r s a i d t h a t t h e p o l i c e had o b t a i n e d p a r t s o f t h e gun t h e y 

b e l i e v e d L u c a s and H a r r i s had u s e d i n t h e r o b b e r i e s . 

"Q. [ D e f e n s e c o u n s e l : ] Now, a r e you f a m i l i a r 
w i t h b o t h o f t h e s t a t e m e n t s as f a r as I r a 
H a r r i s and [ L u c a s ' s ] s t a t e m e n t , b o t h o f 
them s a i d i t was a p l a s t i c t o y gun, d i d n ' t 
t h e y ? 
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"A. [ S g t . A r c h e r : ] I w o u l d have t o l o o k a t t h e 
s p e c i f i c s o f I r a ' s s t a t e m e n t , b u t I b e l i e v e 
he d i d r e f e r t o t h e gun as a t o y . I d o n ' t 
know i f he s a i d i t was p l a s t i c o r what, b u t 
I t h i n k he r e f e r r e d t o i t as a t o y . 

"Q. As a t o y ? 

"A. I b e l i e v e . 

"Q. Now, Mr. H a r r i s d i d g i v e a s t a t e m e n t and he 
c o n f e s s e d , d i d n ' t he? 

"A. T h a t ' s c o r r e c t . 

"Q. Mr. H a r r i s p l e a d e d g u i l t y i n h e r e 
y e s t e r d a y , d i d n ' t he? 

"A. He d i d . 

"Q. To t h e s e two r o b b e r i e s ? 

"A. He d i d . 

"Q. Do you have t h e gun? 

"A. I have p a r t s o f what we b e l i e v e was what 
t h e y u s e d , was t h e f i r e a r m t h e y u s e d . 

"Q. And a r e t h o s e p a r t s p l a s t i c ? 

"A. We p r o c e s s e d t h o s e . I have p h o t o g r a p h s o f 
them. I c a n ' t t e l l you b a s e d on t h e 
p h o t o g r a p h s . 

"Q. Do t h e y a p p e a r t o be p l a s t i c ? 

"A. They a p p e a r t o be m e t a l . 

"Q. I'm s o r r y , what? 

"A. They a p p e a r t o be m e t a l . 
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"Q. But y o u ' r e j u s t b a s i n g t h a t on where you've 
se e n them? 

"A. The p i c t u r e s I ' v e s e e n , y e s . " 

(R. 284-86.) 

On r e d i r e c t e x a m i n a t i o n , S g t . A r c h e r e x p l a i n e d h i s 

r e a s o n i n g : 

"Q. [ P r o s e c u t o r : ] A n y t h i n g e l s e a b o u t t h e gun 
a p p e a r t o be p l a s t i c o r t o y o r r e a l f r o m 
what you've seen? 

"A. [ S g t . A r c h e r : ] I t a p p e a r e d t o be a r e a l gun t o 
me. 

"Q. What a b o u t i t a p p e a r e d t o be a r e a l gun? 

"A. T h e r e ' s a stamp on i t , t h e W a l t h e r stamp. 
W a l t h e r i s a t y p e o f f i r e a r m , and t h e 
W a l t h e r stamp i s on t h e s l i d e o f t h e f r a m e 
o f t h i s f i r e a r m , and t h a t ' s t h e same stamp 
t h a t W a l t h e r p u t s on a l l o f t h e i r h andguns. 
I t ' s a v e r y s i g n a t u r e stamp f o r W a l t h e r . 
The f i r e a r m l o o k s r e a l and i t ' s made t o 
l o o k r e a l , and c e r t a i n l y t h e v i c t i m s 
b e l i e v e d i t was r e a l . " 

(R. 286.) 

S g t . A r c h e r a c k n o w l e d g e d t h a t a stamp can be p l a c e d on a 

t o y gun so t h a t i t a p p e a r s t o be a r e a l gun. 

"Q. [ D e f e n s e c o u n s e l : ] O f f i c e r , a t o y gun can 
have a stamp on i t t o be made t o l o o k l i k e 
a r e a l gun? 

"A. [ S g t . A r c h e r : ] C e r t a i n l y i t c o u l d . 
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"Q. How b i g a r e t h e s e p i e c e s t h a t y o u ' r e 
t a l k i n g a b o u t : an i n c h , two i n c h e s ? 

"A. No, t h e y ' r e a c t u a l s i z e . They w o u l d be t h e 
a c t u a l s i z e o f a f i r e a r m . A g a i n , I c a n ' t 
t e l l you t h a t i t was a t o y . I t l o o k s t o be 
a f i r e a r m . 

"Q. B u t you d o n ' t know and t h e r e ' s been no 
t e s t s come b a c k ? 

"A. No, ma'am." 

(R. 287.) 

L u c a s moved f o r a j u dgment o f a c q u i t t a l s p e c i f i c a l l y 

c i t i n g t h e l a c k o f p r o o f o f a d e a d l y weapon. 

"Ju d g e , I w o u l d f i l l [ s i c ] a m o t i o n f o r judgment o f 
a c q u i t t a l i n t h e c a s e t h a t t h e S t a t e -- t h a t t h e 
e v i d e n c e p r e s e n t e d i s i n s u f f i c i e n t t o s u p p o r t a 
f i n d i n g o f g u i l t b e y o n d a r e a s o n a b l e d o u b t . 

" T h e r e ' s no p r o o f t h a t t h i s was a d e a d l y weapon." 

(R. 289.) 

L u c a s r e s t e d w i t h o u t p r e s e n t i n g any t e s t i m o n y . 

No c h a r g e c o n f e r e n c e a p p e a r s i n t h e r e c o r d . The c o u r t 

c h a r g e d t h e j u r y on r o b b e r y i n t h e f i r s t d e g r e e as s e t o u t i n 

t h e i n d i c t m e n t . A l a . Code 1975, § 13A-8-41, d e f i n i n g r o b b e r y 

i n t h e f i r s t d e g r e e , p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( a ) A p e r s o n commits t h e c r i m e o f r o b b e r y i n 
t h e f i r s t d e g r e e i f he v i o l a t e s S e c t i o n 13A-8-43 and 
he: 
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"(1) I s armed w i t h a d e a d l y weapon o r 
d a n g e r o u s i n s t r u m e n t ; o r 

f i 

"(b) P o s s e s s i o n t h e n and t h e r e o f an a r t i c l e 
u s e d o r f a s h i o n e d i n a manner t o l e a d any p e r s o n who 
i s p r e s e n t r e a s o n a b l y t o b e l i e v e i t t o be a d e a d l y 
weapon o r d a n g e r o u s i n s t r u m e n t , o r any v e r b a l o r 
o t h e r r e p r e s e n t a t i o n by t h e d e f e n d a n t t h a t he i s 
t h e n and t h e r e so armed, i s p r i m a f a c i e e v i d e n c e 
u n d e r s u b s e c t i o n (a) o f t h i s s e c t i o n t h a t he was so 
armed." 

S e c t i o n 13A-8-43, A l a . Code 1975, d e f i n i n g r o b b e r y i n t h e 

t h i r d d e g r e e , p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( a ) A p e r s o n commits t h e c r i m e o f r o b b e r y i n 
t h e t h i r d d e g r e e i f i n t h e c o u r s e o f c o m m i t t i n g a 
t h e f t he: 

"(1) Uses f o r c e a g a i n s t t h e p e r s o n o f 
t h e owner o r any p e r s o n p r e s e n t w i t h i n t e n t 
t o overcome h i s p h y s i c a l r e s i s t a n c e o r 
p h y s i c a l power o f r e s i s t a n c e ; o r 

"(2) T h r e a t e n s t h e i m m i n e n t use o f 
f o r c e a g a i n s t t h e p e r s o n o f t h e owner o r 
any p e r s o n p r e s e n t w i t h i n t e n t t o c o m p e l 
a c q u i e s c e n c e t o t h e t a k i n g o f o r e s c a p i n g 
w i t h t h e p r o p e r t y . " 

The c o u r t c h a r g e d t h e j u r y on t h e e l e m e n t s o f r o b b e r y i n 

t h e f i r s t d e g r e e i n c l u d i n g t h e r e q u i r e m e n t t h a t t h e j u r y f i n d 

t h a t t h e d e f e n d a n t was "armed w i t h a d e a d l y weapon o r 

d a n g e r o u s i n s t r u m e n t " b e f o r e i t c o u l d r e t u r n a v e r d i c t o f 

g u i l t y . I n c l u d e d i n t h e c o u r t ' s o r a l c h a r g e was an 
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e x p l a n a t i o n o f t h e r e b u t t a b l e p r e s u m p t i o n f o u n d i n § 13A-8-

4 1 ( b ) . L u c a s made no r e q u e s t f o r a c h a r g e on r o b b e r y i n t h e 

s e c o n d d e g r e e . The v e r d i c t f o r m s f o r e a c h c o u n t a l l o w e d a 

c h o i c e o n l y b e tween f i n d i n g L u c a s g u i l t y o f r o b b e r y i n t h e 

f i r s t d e g r e e o r f i n d i n g h im n o t g u i l t y . L u c a s d i d n o t o b j e c t 

t o t h e c o u r t ' s o r a l c h a r g e . Had L u c a s r e q u e s t e d a c h a r g e on 

t h e l e s s e r - i n c l u d e d o f f e n s e o f r o b b e r y i n t h e s e c o n d d e g r e e , 

he w o u l d have been e n t i t l e d t o i t . 

" W h i l e we t h i n k t h a t t h e p r e s u m p t i o n i n § 
13A-8-41(b) can be r e b u t t e d ( s u c h as by e v i d e n c e 
t h a t t h e gun was o b v i o u s l y a t o y ) , we t h i n k t h a t t h e 
C o u r t o f C r i m i n a l A p p e a l s e r r e d i n h o l d i n g t h a t 
e v i d e n c e t h a t t h e gun was u n l o a d e d can r e b u t t h e 
p r e s u m p t i o n t h a t i t was a ' d e a d l y weapon 
d a n g e r o u s i n s t r u m e n t . ' T h i s C o u r t h o l d s t h a t 
u n l o a d e d gun q u a l i f i e s as a d e a d l y weapon 
d a n g e r o u s i n s t r u m e n t u n d e r § 1 3 A - 8 - 4 1 ( b ) , b e c a u s e 
t h a t s t a t u t e ' s c o n c e r n i s w i t h w h e t h e r any p e r s o n 
p r e s e n t i s l e d ' r e a s o n a b l y t o b e l i e v e i t t o be a 
d e a d l y weapon o r d a n g e r o u s i n s t r u m e n t . ' 

o r 
an 
o r 

"We h o l d t h a t t h e b e t t e r r u l e i s t h a t an 
u n l o a d e d gun i s a ' d e a d l y weapon' f o r t h e p u r p o s e s 
o f § 13A-8-41, and t h a t when t h e e v i d e n c e shows, as 
i t does i n t h i s c a s e , t h a t t h e d e f e n d a n t was 'armed' 
w i t h a p i s t o l a t t h e t i m e o f t h e r o b b e r y , t h e 
s h o w i n g t h a t i t was, i n f a c t , n o t l o a d e d , i s n o t an 
a f f i r m a t i v e d e f e n s e , n o r i s i t e v i d e n c e t h a t w i l l 
e n t i t l e t h e d e f e n d a n t t o a l e s s e r i n c l u d e d o f f e n s e 
i n s t r u c t i o n . " 
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Herndon v. S t a t e , 563 So. 2d 10 65, 1070-71 ( A l a . 

1 9 9 0 ) ( e m p h a s i s i n o r i g i n a l ) . 

A t L u c a s ' s s e n t e n c i n g h e a r i n g , M o u l t o n p o l i c e c h i e f 

Lyndon McWhorter i d e n t i f i e d p i e c e s o f a p l a s t i c gun t h a t had 

been r e c o v e r e d f r o m t h e v e h i c l e o f a v i c t i m o f a r o b b e r y 

d u r i n g an a t t e m p t e d c a r j a c k i n g u n r e l a t e d t o t h e p r e s e n t 

c h a r g e s . M o u l t o n i s l o c a t e d i n La w r e n c e C o u n t y . C h i e f 

M c W h o r t e r i d e n t i f i e d t h e p i e c e s as p l a s t i c , w i t h some m e t a l 

p a r t s i n t h e m a g a z i n e . No a m m u n i t i o n was r e c o v e r e d , he s a i d . 

C h i e f M c W horter t e s t i f i e d t h a t , i n h i s o p i n i o n , t h e gun was 

no t a r e a l f i r e a r m . (R. 351-52.) 

L u c a s i d e n t i f i e d t h e p i e c e s o f t h e gun and s a i d t h a t t h e y 

were f r o m h i s t w o - y e a r - o l d s o n ' s t o y gun. H i s t e s t i m o n y and 

t h e e v i d e n c e a d d u c e d d u r i n g t h e t r i a l o f t h e s u b s t a n c e o f h i s 

c o d e f e n d a n t ' s s t a t e m e n t was t h e o n l y e v i d e n c e i n d i c a t i n g t h a t 

t h e t o y f o u n d i n La w r e n c e C o u n t y was u s e d i n t h e Morgan C o u n t y 

r o b b e r i e s . 

The t r i a l c o u r t made a f i n d i n g o f f a c t t h a t t h e gun was 

a p l a s t i c t o y gun: 

" I ' l l make a f i n d i n g t h a t i t ' s a p l a s t i c t o y 
gun. I d o n ' t t h i n k t h e r e ' s any d i s p u t e t h a t 
[ i n t e r r u p t i o n by c o u n s e l ] t h a t --
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" I ' l l make t h a t f i n d i n g r e g a r d l e s s o f what t h e 
a n a l y s i s w o u l d o r w o u l d n o t show. I'm enough 
[ i n t e r r u p t i o n by c o u n s e l ] s a t i s f i e d t h a t t h a t ' s a 
p l a s t i c t o y g u n ; however, I am c o n v i n c e d t h a t t h e 
l a w i s t h a t i t c o u l d be a l o a d e d gun o r an u n l o a d e d 
gun o r i t c o u l d be a f a c s i m i l e o r p l a s t i c o r t o y 
gun. B u t t h e s t a n d a r d i s t h a t i t i s a d e a d l y weapon 
u n d e r t h e t e r m s o f t h e d e f i n i t i o n o f t h e s t a t u t e i f 
i t w o u l d l e a d any p e r s o n p r e s e n t t o r e a s o n a b l y 
b e l i e v e i t t o be a d e a d l y weapon o r a d a n g e r o u s 
i n s t r u m e n t . 

" I t h i n k t h e t e s t i m o n y t h e r e i s u n c o n t r o v e r t e d 
t h a t r e g a r d l e s s w h e t h e r i t was a t o y o r c o c k e d and 
l o a d e d p i s t o l , t h e p e r s o n t h e r e b e l i e v e d i t t o be a 
d e a d l y weapon o r d a n g e r o u s i n s t r u m e n t . They 
b e l i e v e d i t t o be a t o y -- n o t a t o y b u t a r e a l 
p i s t o l . 

" I l o o k e d a t i t c l o s e l y and f r o m s t a n d i n g , and 
we're e i g h t f e e t a p a r t a t t h e most, I c o u l d n ' t t e l l 
i f i t was t o y o r r e a l . T h a t b a r r e l l o o k e d v e r y 
r e a l , and t h e s l i d e on t o p l o o k e d v e r y r e a l , and 
I ' v e seen h u n d r e d s o f h a n d g u n s . " 

(R. 3 5 8 - 5 9 . ) 

When t h e t r i a l c o u r t i m p o s e d t h e 2 0 - y e a r s e n t e n c e , i t 

s t a t e d t h a t even t h o u g h L u c a s and H a r r i s were u s i n g a t o y gun, 

" i t a p p e a r e d f r o m anybody l o o k i n g a t i t t o be a r e a l gun, 

w h i c h makes i t a d e a d l y weapon u n d e r o u r s t a t u t e . T h e r e f o r e , 

i t ' s a 20 y e a r minimum." (R. 3 6 9 . ) 

L u c a s a r g u e s t h a t t h e t r i a l c o u r t e r r e d when i t a p p l i e d 

§ 1 3 A - 5 - 6 ( a ) ( 4 ) , A l a . Code 1975, w h i c h p r o v i d e s f o r e n h a n c e d 

s e n t e n c e s f o r c r i m e s i n w h i c h a f i r e a r m o r a d e a d l y weapon i s 
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u s e d o r a t t e m p t e d t o be u s e d i n t h e c o m m i s s i o n o f a f e l o n y . 

L u c a s a r g u e s t h a t t h e f i r e a r m enhancement was i m p r o p e r and 

r e s u l t e d i n i l l e g a l s e n t e n c e s b e c a u s e a t o y gun was u s e d and 

n o t a f i r e a r m o r a d e a d l y weapon. L u c a s r e l i e s on Snowden v. 

S t a t e , 842 So. 2d 24 ( A l a . C r i m . App. 2 0 0 2 ) , and S a n d e r s v. 

S t a t e , 947 So. 2d 432 ( A l a . C r i m . App. 2 0 0 6 ) , i n s u p p o r t o f 

h i s c l a i m . 

The j u r y f o u n d , on t h e b a s i s o f c o n f l i c t i n g e v i d e n c e , 

t h a t L u c a s o r h i s c o d e f e n d a n t was armed w i t h a d e a d l y weapon 

o r a d a n g e r o u s i n s t r u m e n t . I t was u n d i s p u t e d t h a t i n e a c h 

r o b b e r y he o r h i s c o d e f e n d a n t u s e d an " a r t i c l e u s e d o r 

f a s h i o n e d i n a manner t o l e a d any p e r s o n who i s p r e s e n t 

r e a s o n a b l y t o b e l i e v e i t t o be a d e a d l y weapon o r d a n g e r o u s 

i n s t r u m e n t , " § 1 3 A - 8 - 4 1 ( b ) , A l a . Code 1975. The o n l y e v i d e n c e 

p r e s e n t e d t o t h e j u r y t h a t t h e a r t i c l e was n o t a f i r e a r m was 

h i s c o n f e s s i o n and t e s t i m o n y c o n c e r n i n g t h e c o n f e s s i o n o f h i s 

c o d e f e n d a n t . Under t h e i n s t r u c t i o n s g i v e n t o t h e j u r y i n t h i s 

c a s e , b e f o r e i t c o u l d f i n d L u c a s g u i l t y o f r o b b e r y i n t h e 

f i r s t d e g r e e , t h e j u r y was r e q u i r e d t o f i n d b e y o n d a 

r e a s o n a b l e d o u b t t h a t he was armed w i t h a d e a d l y weapon o r 

d a n g e r o u s i n s t r u m e n t . I f t h e j u r y had f o u n d t h a t t h e 

p r e s u m p t i o n t h a t he was so armed, w h i c h i s s e t o u t i n § 
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13A-8-41 ( b ) , had been r e b u t t e d , i t w o u l d have been r e q u i r e d 

t o f i n d h im n o t g u i l t y u n d e r t h e i n s t r u c t i o n s g i v e n i n t h e 

c o u r t ' s o r a l c h a r g e . The j u r y d i d n o t a c q u i t , so as a m a t t e r 

o f l a w , L u c a s was f o u n d g u i l t y o f b e i n g armed w i t h a d e a d l y 

weapon o r d a n g e r o u s i n s t r u m e n t . L u c a s c o u l d have r e q u e s t e d a 

c h a r g e t o t h e j u r y on t h e l e s s e r - i n c l u d e d o f f e n s e o f r o b b e r y 

i n t h e s e c o n d d e g r e e and c o u l d have a r g u e d t o t h e j u r y t h a t 

t h e p r e s u m p t i o n had been r e b u t t e d ; however, he d i d n o t do s o . 

The o n l y c h o i c e t h e j u r y was l e f t w i t h was t h a t he was e i t h e r 

g u i l t y o f r o b b e r y i n t h e f i r s t d e g r e e o r n o t g u i l t y o f any 

o f f e n s e . 

The f u n c t i o n o f t h e r e b u t t a b l e p r e s u m p t i o n i s e x p l a i n e d 

i n James v. S t a t e , 405 So. 2d 71 ( A l a . C r i m . App. 1 9 8 1 ) . 

"The r e l e v a n t p o r t i o n s o f S e c t i o n 13A-8-41, 
Alabama Code 1975 (Amended 1 9 7 7 ) , d e f i n i n g r o b b e r y 
i n t h e f i r s t d e g r e e , p r o v i d e : 

" ' ( a ) A p e r s o n commits t h e c r i m e o f r o b b e r y 
i n t h e f i r s t d e g r e e i f he v i o l a t e s s e c t i o n 
13A-8-43 and h e : 

" ' ( 1 ) I s armed w i t h a d e a d l y 
weapon o r d a n g e r o u s i n s t r u m e n t ; 

* * * * * * 

(b) P o s s e s s i o n t h e n and t h e r e o f an 
a r t i c l e u s e d o r f a s h i o n e d i n a manner t o 
l e a d any p e r s o n who i s p r e s e n t r e a s o n a b l y 

33 



CR-08-0575 

t o b e l i e v e i t t o be a d e a d l y weapon o r 
d a n g e r o u s i n s t r u m e n t , o r any v e r b a l o r 
o t h e r r e p r e s e n t a t i o n by t h e d e f e n d a n t t h a t 
he i s t h e n and t h e r e so armed, i s p r i m a 
f a c i e e v i d e n c e u n d e r s u b s e c t i o n (a) o f t h i s 
s e c t i o n t h a t he was so armed.' 

"The comments t o S e c t i o n 13A-8-44 a r e h e l p f u l i n 
d e c i d i n g t h e i s s u e u n d e r r e v i e w . 

"'A d i f f i c u l t a r e a i s r o b b e r y by use o f an 
u n l o a d e d , i n o p e r a b l e o r dummy weapon. The 
b a s i c t h e o r y o f t h i s a r t i c l e i s t o p r o t e c t 
t h e c i t i z e n f r o m f e a r f o r h i s o r a n o t h e r ' s 
h e a l t h and s a f e t y . T h i s s h o u l d be 
a g g r a v a t e d o n l y when t h e r e i s a c t u a l 
s e r i o u s p h y s i c a l i n j u r y i n f l i c t e d o r when 
t h e r o b b e r p o s s e s s e s an i n s t r u m e n t w h i c h i s 
r e a d i l y c a p a b l e o f i n f l i c t i n g s u c h 
i n j u r i e s . However, i t i s sometimes 
d i f f i c u l t t o p r o v e t h a t d e f e n d a n t a c t u a l l y 
was armed w i t h a d a n g e r o u s weapon, u n l e s s 
he i s a p p r e h e n d e d a t t h e s c e n e . I n an 
e f f o r t t o b a l a n c e t h e needs f o r e n f o r c e m e n t 
w i t h t h e demands f o r a p p r o p r i a t e p e n a l t i e s , 
S e c t i o n 13A-8-41 makes p o s s e s s i o n o f an 
o b j e c t r e a s o n a b l y b e l i e v e d t o be a " d e a d l y 
weapon" o r " d a n g e r o u s i n s t r u m e n t " , as 
d e f i n e d i n S e c t i o n 13A-1-2, o r a 
r e p r e s e n t a t i o n by t h e d e f e n d a n t t h a t he has 
one, p r i m a f a c i e e v i d e n c e t h a t he i s armed. 
I f i n f a c t t h e d e f e n d a n t r e f u t e s t h i s , he 
may s t i l l be c o n v i c t e d o f r o b b e r y i n a 
l e s s e r d e g r e e . ' 

"A c o n v i c t i o n o f f i r s t d e g r e e r o b b e r y does n o t 
r e q u i r e e v i d e n c e t h a t t h e a c c u s e d b r a n d i s h e d o r 
d i s p l a y e d any weapon. I n d e e d , i n o r d e r t o be 
c o n v i c t e d o f f i r s t d e g r e e r o b b e r y an a c c u s e d need 
n o t even be armed w i t h a d e a d l y weapon o r d a n g e r o u s 
i n s t r u m e n t where (1) he p o s s e s s e s any o b j e c t 
r e a s o n a b l y b e l i e v e d t o be a d e a d l y weapon o r 
d a n g e r o u s i n s t r u m e n t o r r e p r e s e n t s i n some manner 
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t h a t he has one and (2) t h e r e i s no e v i d e n c e t o 
r e b u t o r r e f u t e t h i s r e a s o n a b l e b e l i e f o r 
r e p r e s e n t a t i o n . To f i n d as a m a t t e r o f l a w t h a t 
where a gun i s n o t s e e n a d e f e n d a n t c a n n o t be 
c o n v i c t e d o f f i r s t d e g r e e r o b b e r y w o u l d a l l o w a l l 
w o u l d - b e r o b b e r s t o k e e p a gun o r o t h e r d a n g e r o u s 
weapon c o n c e a l e d d u r i n g t h e c r i m e t o be u s e d o n l y i f 
n eeded. S t a t e v. C o o p e r , 140 N . J . S u p e r . 28, 354 
A.2d 713 ( 1 9 7 6 ) . Under o u r s t a t u t e , s u c h an 
i n t e r p r e t a t i o n w o u l d d e f e a t t h e i n t e n t o f t h e 
l e g i s l a t u r e and ' b a s i c t h e o r y ' o f t h e s t a t u t e t o 
' p r o t e c t t h e c i t i z e n f r o m f e a r f o r h i s o r a n o t h e r ' s 
h e a l t h and s a f e t y . ' 

"Here t h e d e f e n d a n t ' s a c t i o n s i n s t i l l e d i n t h e 
v i c t i m t h e r e a s o n a b l e b e l i e f t h a t he was armed w i t h 
a p i s t o l . Under S e c t i o n 13A-8-41(b) t h i s 
c o n s t i t u t e d p r i m a f a c i e e v i d e n c e 1 t h a t t h e d e f e n d a n t 
was so armed. S i n c e t h e r e was no e v i d e n c e t o r e b u t 
t h i s p r e s u m p t i o n and as t h e S t a t e p r o v e d a l l t h e 
o t h e r e l e m e n t s o f r o b b e r y i n t h e f i r s t d e g r e e , t h e 
d e f e n d a n t ' s c o n v i c t i o n must s t a n d . 

I I 1 ' P r i m a f a c i e e v i d e n c e . E v i d e n c e 
good and s u f f i c i e n t on i t s f a c e ; s u c h 
e v i d e n c e a s , i n t h e judgment o f t h e l a w , i s 
s u f f i c i e n t t o e s t a b l i s h a g i v e n f a c t , o r 
t h e g r o u p o r c h a i n o f f a c t s c o n s t i t u t i n g 
t h e p a r t y ' s c l a i m o r d e f e n s e , and w h i c h i f 
n o t r e b u t t e d o r c o n t r a d i c t e d , w i l l r e m a i n 
s u f f i c i e n t . P r i m a f a c i e e v i d e n c e 
e v i d e n c e w h i c h , i f u n e x p l a i n e d 
u n c o n t r a d i c t e d , i s s u f f i c i e n t t o s u s t a i n 
j u d g m e n t i n f a v o r o f t h e i s s u e w h i c h i t 
s u p p o r t s , b u t w h i c h may be c o n t r a d i c t e d by 
o t h e r e v i d e n c e . ' 

" B l a c k ' s Law D i c t i o n a r y , 1071 ( 5 t h ed. 1 9 7 9 ) . " 

405 So. 2d a t 73. 

i s 
o r 
a 
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The l a w e s t a b l i s h e d by p r e v i o u s c a s e s r e g a r d i n g t h e 

quantum o f p r o o f t o s u s t a i n a c o n v i c t i o n f o r r o b b e r y i n t h e 

f i r s t d e g r e e u n d e r § 1 3 A - 8 - 4 1 ( a ) ( 1 ) , A l a . Code 1975, i s n o t a 

model o f c l a r i t y . I t i s i m p o r t a n t t o d i s t i n g u i s h c a s e s i n 

w h i c h t h e c o u r t e x p l a i n s t h e t y p e o f e v i d e n c e needed t o p r o v e 

use o f f o r c e f r o m t h o s e i n w h i c h t h e c o u r t i s d i s c u s s i n g t h e 

use o f a d e a d l y weapon o r d a n g e r o u s i n s t r u m e n t as an e l e m e n t 

o f r o b b e r y i n t h e f i r s t d e g r e e . A t t i m e s , p r e v i o u s l y d e c i d e d 

c a s e s have n o t a d e q u a t e l y e x p l a i n e d t h e f u n c t i o n o f t h e 

r e b u t t a b l e p r e s u m p t i o n i n § 1 3 A - 8 - 4 1 ( b ) . 

F o r e x a m p l e , i n D i c k v. S t a t e , 677 So. 2d 1267 ( A l a . 

C r i m . App. 1 9 9 6 ) , a c a s e i n w h i c h i t was u n d i s p u t e d t h a t t h e 

a p p e l l a n t was armed w i t h a .357 p i s t o l d u r i n g t h e r o b b e r y and 

d i s p l a y e d i t t o t h e v i c t i m , i n e x p l a i n i n g t h a t t h r e a t e n i n g t h e 

use o f a d e a d l y weapon i s s u f f i c i e n t p r o o f o f t h e use o f f o r c e 

t o p r o v e t h a t e l e m e n t u n d e r A l a . Code 1975, § 13A-8-43, t h e 

c o u r t s t a t e d : 

" ' T h i s c o u r t has h e l d on s e v e r a l o c c a s i o n s t h a t 
i t i s n o t n e c e s s a r y t o p r o v e t h a t a d e f e n d a n t 
d i s p l a y e d a gun d u r i n g a r o b b e r y o r t h a t he a c t u a l l y 
had a gun t o s u s t a i n a c o n v i c t i o n f o r R o b b e r y i n t h e 
F i r s t D e g r e e . M i l l e r v. S t a t e , 431 So. 2d 586 ( A l a . 
C r . App. 1 9 8 3 ) ; B e n d e r v. S t a t e , 420 So. 2d 843 
( A l a . C r . App. 1 9 8 2 ) ; James v. S t a t e , 405 So. 2d 71 
( A l a . C r . App. 1 9 8 1 ) . I n James v. S t a t e , s u p r a , t h e 
c o u r t s t a t e d , " I n d e e d , i n o r d e r t o be c o n v i c t e d o f 
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f i r s t d e g r e e r o b b e r y an a c c u s e d need n o t even be 
armed w i t h a d e a d l y weapon o r d a n g e r o u s i n s t r u m e n t 
where (1) he p o s s e s s e s any o b j e c t r e a s o n a b l y 
b e l i e v e d t o be a d e a d l y weapon o r d a n g e r o u s 
i n s t r u m e n t o r r e p r e s e n t s i n some manner t h a t he has 
one and (2) t h e r e i s no e v i d e n c e t o r e b u t o r r e f u t e 
t h i s r e a s o n a b l e b e l i e f o r r e p r e s e n t a t i o n . " James v.  
S t a t e , s u p r a , a t 73.'" 

677 So. 2d a t 1270 ( A l a . C r i m . App. 19 9 6 ) ( q u o t i n g S t e w a r t v. 

S t a t e , 443 So. 2d 1362, 1363-64 ( A l a . C r i m . App. 1 9 8 4 ) ) . 

T h i s s t a t e m e n t c o r r e c t l y e x p l a i n s t h a t a r e p r e s e n t a t i o n 

by t h e o f f e n d e r t o t h e v i c t i m t h a t he i s armed i s s u f f i c i e n t 

t o e s t a b l i s h t h a t f o r c e was u s e d and s a t i s f i e s t h e r e q u i r e m e n t 

t h a t t h e S t a t e p r o v e t h e use o f f o r c e p u r s u a n t t o § 13A-8-43, 

b u t i n some c a s e s i t has been t h e f o u n d a t i o n o f e r r o n e o u s 

s t a t e m e n t s o f l a w r e g a r d i n g p r o o f o f p r i m a f a c i e e v i d e n c e o f 

t h e use o f a d e a d l y weapon p u r s u a n t t o § 1 3 A - 8 - 4 1 ( b ) . One 

example i s f o u n d i n H o l t v. S t a t e , 960 So. 2d 726 ( A l a . C r i m . 

App. 2 0 0 6 ) , i n w h i c h t h e f o l l o w i n g l a n g u a g e a p p e a r s i n a 

f o o t n o t e : 

"At t h e h e a r i n g , H o l t a r g u e d t h a t t h e r o b b e r y 
c o n v i c t i o n was b a s e d on h i s w a l k i n g i n t o a 
c o n v e n i e n c e s t o r e and g i v i n g t h e c l e r k a n o t e t h a t 
s t a t e d : ' " [ T ] h i s i s a r o b b e r y , d o n ' t make i t a 
m u r d e r . " ' ; t h a t H o l t c a u s e d no s e r i o u s p h y s i c a l 
i n j u r y t o t h e c l e r k ; and t h a t H o l t was n o t armed a t 
t h e t i m e . R o b b e r y i n t h e f i r s t d e g r e e r e q u i r e s t h a t 
t h e a c c u s e d e i t h e r u se f o r c e o r t h r e a t e n t h e 
i m m i n e n t use o f f o r c e , see § 13A-8-43, A l a . Code 
1975, and t h a t t h e a c c u s e d e i t h e r ' c a u s e [ ] s e r i o u s 
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p h y s i c a l i n j u r y t o a n o t h e r , ' § 1 3 A - 8 - 4 1 ( a ) ( 2 ) , o r be 
'armed w i t h a d e a d l y weapon o r d a n g e r o u s 
i n s t r u m e n t , ' § 1 3 A - 8 - 4 1 ( a ) ( 1 ) . S e c t i o n 1 3 A - 8 - 4 1 ( b ) , 
however, p r o v i d e s t h a t 'any v e r b a l o r o t h e r 
r e p r e s e n t a t i o n by t h e d e f e n d a n t t h a t he i s t h e n and 
t h e r e so armed, i s p r i m a f a c i e e v i d e n c e u n d e r 
s u b s e c t i o n (a) o f t h i s s e c t i o n t h a t he was so 
armed.' Thus, an a c c u s e d need n o t a c t u a l l y be armed  
w i t h a d e a d l y weapon t o be c o n v i c t e d o f r o b b e r y i n  
t h e f i r s t d e g r e e u n d e r § 1 3 A - 8 - 4 1 ( a ) ( 1 ) ; he need  
o n l y r e p r e s e n t t h a t he i s so armed. See, e.g., D i c k  
v. S t a t e , 677 So. 2d 1267 ( A l a . C r i m . App. 1 9 9 6 ) . " 

960 So. 2d a t 739 n.6 ( e m p h a s i s s u p p l i e d ) . 

The a b o v e - e m p h a s i z e d s t a t e m e n t i s n o t c o r r e c t ; i t i s an 

i n c o m p l e t e s t a t e m e n t o f t h e e f f e c t o f t h e p r e s u m p t i o n and i s 

f o u n d e d upon an e r r o n e o u s r e a d i n g o f § 13A-8-41 i n D i c k v. 

S t a t e , s u p r a . I t i s more c o r r e c t t o s a y t h a t § 13A-8-41(b) 

a l l o w s a p r e s u m p t i o n t o a r i s e , i . e . , i t c o n s t i t u t e s p r i m a 

f a c i e e v i d e n c e t h a t t h e o f f e n d e r was armed, and u n l e s s t h e 

p r e s u m p t i o n r e b u t t e d , a j u r y w o u l d be a u t h o r i z e d t o f i n d t h e 

d e f e n d a n t g u i l t y o f r o b b e r y i n t h e f i r s t d e g r e e . Compare t h e 

c o r r e c t s t a t e m e n t o f l a w i n M atthews v. S t a t e , 671 So. 2d 146 

( A l a . C r i m . App. 1 9 9 5 ) : 

"The a p p e l l a n t c o n t e n d s t h a t t h e s t a t e ' s 
e v i d e n c e i s i n s u f f i c i e n t b e c a u s e , he s a y s , Sample 
d i d n o t a c t u a l l y see t h e weapon u s e d by t h e 
a p p e l l a n t , and b e c a u s e a k n i f e o r o t h e r weapon was 
n e v e r r e c o v e r e d . N e v e r t h e l e s s , t h e t e s t i m o n y o f 
Sample, S m i t h , and W a t k i n s c o n s t i t u t e d l e g a l 
e v i d e n c e f r o m w h i c h t h e j u r y c o u l d have c o n c l u d e d 
t h a t t h e a p p e l l a n t was armed w i t h a d e a d l y weapon 
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d u r i n g t h e c o u r s e o f t h e r o b b e r y . F u r t h e r m o r e , t h e 
a p p e l l a n t ' s t h r e a t t o c u t Sample's t h r o a t was p r i m a 
f a c i e e v i d e n c e t h a t t h e a p p e l l a n t had t h e p r e s e n t 
a b i l i t y t o c a r r y o u t h i s t h r e a t . § 1 3 A - 8 - 4 1 ( b ) . " 

671 So. 2d a t 147, w i t h t h e i n c o r r e c t s t a t e m e n t i n P o r t e r v. 

S t a t e , 666 So. 2d 106 ( A l a . C r i m . App. 1 9 9 5 ) : 

"The a p p e l l a n t a l s o c o n t e n d s t h a t t h e s t a t e 
f a i l e d t o p r o v e t h a t he was armed o r t h a t he 
a p p e a r e d t o be armed. S e c t i o n 13A-8-41, Code o f 
A labama 1975, w h i c h d e f i n e s r o b b e r y i n t h e f i r s t 
d e g r e e , s t a t e s : 

" ' ( b ) P o s s e s s i o n t h e n and t h e r e o f an 
a r t i c l e u s e d o r f a s h i o n e d i n a manner t o 
l e a d any p e r s o n who i s p r e s e n t r e a s o n a b l y 
t o b e l i e v e i t t o be [a] d e a d l y weapon o r 
d a n g e r o u s i n s t r u m e n t , o r any v e r b a l o r 
o t h e r r e p r e s e n t a t i o n by t h e d e f e n d a n t t h a t 
he i s t h e n and t h e r e so armed, i s p r i m a 
f a c i e e v i d e n c e u n d e r s u b s e c t i o n (a) o f t h i s 
s e c t i o n t h a t he was so armed.' 

"The a p p e l l a n t c o n t e n d s t h a t t h e s t a t e d i d n o t 
p r o v e t h i s e l e m e n t b e c a u s e Hyde n e v e r s p e c i f i c a l l y 
s t a t e d t h a t she saw a gun and b e c a u s e a gun was 
n e v e r r e c o v e r e d . He c o n t e n d s t h a t she assumed he 
had a gun b e c a u s e she s t a t e d she f e l t s o m e t h i n g h a r d 
b e i n g p u s h e d i n t o h e r r i b cage and b e c a u s e she 
d e v e l o p e d a r o u n d b r u i s e i n t h a t s p o t . A l s o , i n t h e 
a p p e l l a n t ' s s t a t e m e n t t o t h e p o l i c e he m a i n t a i n e d 
t h a t he was n o t armed. 

" ' I n a p r o s e c u t i o n f o r f i r s t d e g r e e 
r o b b e r y , t h e r o b b e r y v i c t i m does n o t 
a c t u a l l y have t o see a weapon t o e s t a b l i s h 
t h e e l e m e n t o f f o r c e ; h i s o r h e r r e a s o n a b l e 
b e l i e f t h a t t h e r o b b e r i s armed i s 
s u f f i c i e n t . D i n k i n s v. S t a t e , 584 So. 2d 
932 ( A l a . C r . App. 1 9 9 1 ) ; B r e e d l o v e v. 
S t a t e , 482 So. 2d 1277 ( A l a . C r . App. 
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1 9 8 5 ) . The t e s t t o d e t e r m i n e w h e t h e r a 
p e r s o n r e a s o n a b l y b e l i e v e s t h a t an o b j e c t 
i s a d e a d l y weapon i s a " s u b j e c t i v e " one. 
James v. S t a t e , 549 So. 2d 562 ( A l a . C r . 
App. 1 9 8 9 ) . " I t f o c u s e s on t h e ' r e a c t i o n 
o f t h e v i c t i m t o t h e t h r e a t s o f t h e 
r o b b e r . ' S t a t e v. Hopson, 122 W i s . 2d 395, 
362 N.W.2d 166, 169 ( 1 9 8 4 ) . " 482 So. 2d a t 
1281.' 

" R i c e v. S t a t e , 620 So. 2d 140, 141-2 ( A l a . C r . App. 
19 9 3 ) . " 

"Hyde's t e s t i m o n y p r e s e n t e d s u f f i c i e n t e v i d e n c e 
f r o m w h i c h t h e j u r y c o u l d f i n d t h a t she had a 
s u b j e c t i v e l y r e a s o n a b l e b e l i e f t h a t t h e a p p e l l a n t 
was armed, even t h o u g h c o n f l i c t i n g e v i d e n c e was a l s o 
p r e s e n t e d . Any i n c o n s i s t e n c i e s and c o n f l i c t s i n t h e 
e v i d e n c e a r e f o r t h e j u r y t o r e s o l v e . O ' B a r r v. 
S t a t e , 639 So. 2d 533, 536 ( A l a . C r . App. 1 9 9 3 ) . 
T h i s c o u r t i s n o t a f i n d e r o f f a c t and w i l l n o t 
s e c o n d - g u e s s j u r i e s i n t h e i r c o n c l u s i o n s as t o t h e 
f a c t s o f a c a s e . O ' B a r r , 639 So. 2d a t 536. We w i l l 
n o t s u b s t i t u t e o u r judgment f o r t h a t o f t h e j u r y . 
Owens v. S t a t e , 597 So. 2d 734, 737 ( A l a . C r . App. 
1 9 9 2 ) . " 

666 So. 2d a t 108. 

To l i k e e f f e c t i s B r e e d l o v e v. S t a t e , 482 So. 2d 1277, 

1281 ( A l a . C r i m . App. 1 9 8 5 ) , w h i c h c i t e s t h a t p o r t i o n o f 

Goodwin v. S t a t e , 641 So. 2d 128 9 ( A l a . C r i m . App. 1 9 9 4 ) , 

d i s c u s s i n g a s u b j e c t i v e t e s t f o r d e t e r m i n i n g i f f o r c e was u s e d 

as a u t h o r i t y f o r u s i n g t h e r e b u t t a b l e p r e s u m p t i o n o f § 

1 3 A - 8 - 4 1 ( b ) . 
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T h i s c o u r t has p r e v i o u s l y h e l d t h a t t h e j u r y v e r d i c t 

e s t a b l i s h i n g t h a t a d e f e n d a n t was armed w i t h a d e a d l y weapon 

was c o n c l u s i v e , a l b e i t i n t h e c o n t e x t o f a d d r e s s i n g w h e t h e r a 

c o d e f e n d a n t who was n o t armed w i t h a d e a d l y weapon s h o u l d 

r e c e i v e an e n h a n c e d s e n t e n c e when h i s a c c o m p l i c e was so armed. 

"The a p p e l l a n t f u r t h e r a s s e r t s t h a t t h e t r i a l 
c o u r t e r r e d i n e n h a n c i n g h i s s e n t e n c e p u r s u a n t t o § 
13A-5-6, Code o f Alabama 1975, w h i c h p r o v i d e s 
e n h a n c e d s e n t e n c e s i f a f i r e a r m o r d e a d l y weapon i s 
u s e d i n t h e c o m m i s s i o n o f a f e l o n y . S p e c i f i c a l l y , 
t h e a p p e l l a n t a r g u e s t h a t t h e enhancement s t a t u t e 
was i m p r o p e r l y a p p l i e d b e c a u s e , he s a y s , he d i d n o t 
p o s s e s s a d e a d l y weapon d u r i n g t h e c o m m i s s i o n o f t h e 
c r i m e . T h i s argument i s w i t h o u t m e r i t . 

"The S t a t e , i n i t s b r i e f t o t h i s C o u r t , 
a c c u r a t e l y n o t e s t h a t t h i s C o u r t a d d r e s s e d t h i s 
p r e c i s e i s s u e i n Hammond v. S t a t e , 497 So. 2d 558 
( A l a . C r i m . App. 1 9 8 6 ) . I n Hammond, we h e l d t h a t 
e v en i f t h e d e f e n d a n t was a c t u a l l y unarmed, t h e 
j u r y ' s v e r d i c t e ncompassed i n i t a f i n d i n g t h a t t h e 
d e f e n d a n t was armed w i t h a d e a d l y weapon and t h e 
t r i a l c o u r t was r e q u i r e d t o s e n t e n c e t h e d e f e n d a n t 
i n a c c o r d a n c e w i t h t h e enhancement s t a t u t e . I d . a t 
566. Hammond i s a p p l i c a b l e t o t h i s c a s e . 
T h e r e f o r e , we a f f i r m t h e s e n t e n c e t h a t t h e t r i a l 
c o u r t i m p o s e d upon t h e a p p e l l a n t . " 

M i l l e r v. S t a t e , 650 So. 2d 940, 945 ( A l a . C r i m . App. 1 9 9 3 ) , 

r e v ' d on o t h e r g r o u n d s , 650 So. 2d 947 ( A l a . 1 9 9 3 ) . 

W i t h t h e s e p r i n c i p l e s i n mi n d , t h e e f f e c t o f S a n d e r s v. 

S t a t e , 947 So. 2d 432 ( A l a . C r i m . App. 200 6 ) , must be 

a n a l y z e d . I n S a n d e r s , t h e u n d i s p u t e d e v i d e n c e was t h a t 
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S a n d e r s r o b b e d t h e Texaco Food M a r t by p l a c i n g h i s hand u n d e r 

h i s s h i r t w i t h h i s i n d e x f i n g e r s t i c k i n g o u t t o a p p e a r t o be 

t h e b a r r e l o f a gun and t h r e a t e n i n g t o k i l l t h e c l e r k . I t was 

u n d i s p u t e d t h a t t h e c l e r k c o u l d c l e a r l y see t h a t S a n d e r s was 

u s i n g h i s f i n g e r t o s i m u l a t e a gun. S a n d e r s ' s c o u n s e l on 

a p p e a l a p p a r e n t l y b e l i e v e d t h a t an o r a l t h r e a t was s u f f i c i e n t 

p r o o f o f r o b b e r y i n t h e f i r s t d e g r e e , even when t h e u n d i s p u t e d 

e v i d e n c e e s t a b l i s h e d t h a t he was n o t armed. I n h i s b r i e f , 

S a n d e r s s t a t e d t h a t he 

" a c k n o w l e d g e s t h a t , b a s e d on t h e e v i d e n c e p r e s e n t e d , 
t h e j u r y c o u l d f i n d him g u i l t y o f f i r s t d e g r e e 
r o b b e r y b a s e d on t h e v e r b a l t h r e a t a r t i c u l a t e d t o 
t h e c o n v e n i e n c e s t o r e c l e r k . " 

( S a n d e r s ' b r i e f on a p p e a l a t p. 9 . ) 1 

Thus, i n S a n d e r s , t h i s c o u r t was n o t p r e s e n t e d w i t h an 

argument t h a t t h e e v i d e n c e was i n s u f f i c i e n t t o w a r r a n t a 

f i n d i n g by t h e j u r y t h a t S a n d e r s was g u i l t y o f r o b b e r y i n t h e 

f i r s t d e g r e e . T h i s c o u r t s t a t e d : 

"The s i n g l e i s s u e p r e s e n t e d f o r r e v i e w i s 
w h e t h e r t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n i n 
a p p l y i n g t h e f i r e a r m - e n h a n c e m e n t s t a t u t e t o t h e 
s e n t e n c e f o r S a n d e r s ' f i r s t - d e g r e e - r o b b e r y 
c o n v i c t i o n . S a n d e r s a r g u e s t h a t t h e r e was no 
e v i d e n c e p r e s e n t e d i n d i c a t i n g t h a t any f i r e a r m was 

1 T h i s c o u r t may t a k e j u d i c i a l n o t i c e o f i t s own r e c o r d s . 
See H u l l v. S t a t e , 607 So. 2d 369, 371 ( A l a . C r i m . App. 1992) . 
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se e n i n t h e h i s p o s s e s s i o n o r u s e d by him a t t h e 
t i m e t h e r o b b e r y was c o m m i t t e d . " 

S a n d e r s v. S t a t e , 947 So. 2d 432, 433 ( A l a . C r i m . App. 2 0 0 6 ) . 

The u n d i s p u t e d e v i d e n c e was t h a t no f i r e a r m o r d e a d l y 

weapon was u s e d o r a t t e m p t e d t o be u s e d i n t h e c o m m i s s i o n o f 

t h e r o b b e r y , b e c a u s e S a n d e r s was n e v e r armed w i t h a f i r e a r m o r 

a d e a d l y weapon. B a s e d on t h e s i n g l e i s s u e p r e s e n t e d , t h i s 

c o u r t remanded t h e c a s e t o t h e t r i a l c o u r t f o r r e s e n t e n c i n g 

w i t h o u t t h e use o f t h e enhancement b e c a u s e i t was u n d i s p u t e d 

t h a t he d i d n o t use o r a t t e m p t t o use a d e a d l y weapon. 

I n Snowden v. S t a t e , 842 So. 2d 24, 25-26 ( A l a . C r i m . 

App. 2 0 0 2 ) , t h i s c o u r t , i n an a p p e a l f r o m t h e d e n i a l o f a 

p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f f i l e d p u r s u a n t t o R u l e 32, 

A l a . R. C r i m . P., c h a l l e n g i n g a p l e a o f g u i l t y and s e n t e n c e 

e n h a n c e d p u r s u a n t t o § 1 3 A - 5 - 6 ( a ) ( 4 ) , A l a . Code 1975, h e l d 

t h a t a c l a i m by t h e p e t i t i o n e r t h a t d u r i n g t h e r o b b e r y he 

m e r e l y s t a t e d he was armed b u t i n f a c t was n o t armed w i t h a 

d e a d l y weapon r e q u i r e d a remand t o t h e t r i a l c o u r t f o r 

s p e c i f i c f i n d i n g s o f f a c t . 

"The a p p e l l a n t ' s argument may be m e r i t o r i o u s . 
The f i r e a r m enhancement s e t f o r t h i n § 
1 3 A - 5 - 6 ( a ) ( 4 ) , A l a . Code 1975, a p p l i e s o n l y i n t h o s e 
c a s e s ' i n w h i c h a f i r e a r m o r d e a d l y weapon was u s e d  
o r a t t e m p t e d t o be u s e d i n t h e c o m m i s s i o n o f t h e 
f e l o n y . ' I n t h i s c a s e , b a s e d on s t a t e m e n t s i t made 
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d u r i n g t h e g u i l t y p l e a p r o c e e d i n g s , i t a p p e a r s t h a t 
t h e t r i a l c o u r t m i s t a k e n l y b e l i e v e d t h a t t h e f i r e a r m 
enhancement c o u l d be a p p l i e d even i n c a s e s i n w h i c h 
t h e d e f e n d a n t o n l y r e p r e s e n t e d t h a t he was armed 
w i t h a f i r e a r m . However, s u c h an i n t e r p r e t a t i o n i s 
c o n t r a r y t o t h e p l a i n l a n g u a g e o f § 1 3 A - 5 - 6 ( a ) ( 4 ) , 
A l a . Code 1975. D u r i n g t h e R u l e 32 p r o c e e d i n g s , t h e 
S t a t e d i d n o t s p e c i f i c a l l y r e f u t e , and t h e c i r c u i t 
c o u r t d i d n o t a d d r e s s , t h e a p p e l l a n t ' s c o n t e n t i o n . 
T h e r e f o r e , we remand t h i s c a s e t o t h e c i r c u i t c o u r t 
w i t h i n s t r u c t i o n s t h a t t h a t c o u r t make s p e c i f i c , 
w r i t t e n f i n d i n g s o f f a c t as t o t h e a p p e l l a n t ' s 
c o n t e n t i o n . " 

842 So. 2d a t 25. 

T h i s c o u r t i n Snowden v. S t a t e a p p a r e n t l y was n o t 

p r e s e n t e d w i t h , and d i d n o t d i s c u s s , w h e t h e r t h e d e f e n d a n t ' s 

c o n v i c t i o n f o r r o b b e r y i n t h e f i r s t d e g r e e was s u p p o r t e d by 

t h e f a c t u a l b a s i s a r t i c u l a t e d d u r i n g h i s g u i l t y p l e a t o 

r o b b e r y i n t h e f i r s t d e g r e e u n d e r § 1 3 A - 8 - 4 1 ( a ) ( 1 ) . T h e r e was 

no d i s c u s s i o n o f t h e n e c e s s i t y o f s h o w i n g t h a t Snowden was 

armed w i t h a d e a d l y weapon. W i t h o u t s u c h a s h o w i n g when t h e 

c o u r t h e a r d t h e f a c t u a l b a s i s f o r t h e p l e a , e i t h e r s u p p l i e d by 

t h e p r i m a f a c i e e v i d e n c e a u t h o r i z e d by § 13A-8-41(b) o r by 

f a c t s s h o w i n g he was armed w i t h a d e a d l y weapon, t h e t r i a l 

c o u r t w o u l d n o t have been a u t h o r i z e d t o e n t e r a judgment o f 

c o n v i c t i o n t o r o b b e r y i n t h e f i r s t d e g r e e u n d e r § 

1 3 A - 8 - 4 1 ( a ) ( 1 ) , A l a . Code 1975. 
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To be c o n v i c t e d o f r o b b e r y i n t h e f i r s t d e g r e e p u r s u a n t 

t o § 1 3 A - 8 - 4 1 ( a ) ( 1 ) t h e o f f e n d e r must have been armed w i t h a  

d e a d l y weapon. To a p p l y t h e enhancement p u r s u a n t t o § 

1 3 A - 5 - 6 ( a ) ( 4 ) , A l a . Code 1975, t h e o f f e n d e r must have u s e d a  

d e a d l y weapon. T h e r e may be r a r e c a s e s where t h e o f f e n d e r 

p o s s e s s e s a d e a d l y weapon, f o r example he has a k n i f e i n h i s 

p o c k e t t h a t c a n n o t be d i s c e r n e d by l o o k i n g a t him, w h i l e he 

commits a r o b b e r y w i t h o u t r e p r e s e n t i n g t h a t he i s armed o r 

o t h e r w i s e r e f e r r i n g t o a d e a d l y weapon, t h e n i s a r r e s t e d a t 

t h e s c e n e i m m e d i a t e l y a f t e r t h e c r i m e , whereupon t h e weapon i s 

d i s c o v e r e d . I n t h a t c a s e he w o u l d be armed w i t h , b u t w o u l d 

n o t have u s e d , t h e d e a d l y weapon. 

I n Snowden v. S t a t e , t h i s c o u r t remanded t h e c a s e f o r a 

d e t e r m i n a t i o n o f w h e t h e r t h e d e f e n d a n t had u s e d a d e a d l y 

weapon; t h i s c o u r t c o u l d n o t , i n t h e p o s t u r e i n w h i c h t h a t 

c a s e was p r e s e n t e d , remand t h e c a s e f o r a d e t e r m i n a t i o n o f 

w h e t h e r t h e f a c t u a l b a s i s f o r t h e p l e a a d e q u a t e l y s u p p o r t e d a 

c o n v i c t i o n f o r r o b b e r y i n t h e f i r s t d e g r e e . Snowden i s 

s i m i l a r t o S a n d e r s . I n e a c h c a s e , i t was u n d i s p u t e d t h a t t h e 

d e f e n d a n t was n e v e r armed w i t h a d e a d l y weapon. E a c h c a s e i s 

an i l l u s t r a t i o n o f t h e adage t h a t " h a r d f a c t s make bad l a w . " 
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D u r i n g L u c a s ' s t r i a l , w h e t h e r he o r h i s c o d e f e n d a n t was 

armed w i t h a f i r e a r m o r a t o y was d i s p u t e d . The j u r y 

d e t e r m i n e d t h a t L u c a s o r h i s c o d e f e n d a n t had been armed w i t h 

a d e a d l y weapon. U n l i k e t h e e v i d e n c e i n S a n d e r s v. S t a t e , 

where i t was u n d i s p u t e d t h a t S a n d e r s u s e d h i s f i n g e r t o 

s i m u l a t e a gun and was n o t armed w i t h a d e a d l y weapon and 

t h e r e f o r e c o u l d n o t have u s e d o r a t t e m p t e d t o use a d e a d l y 

weapon t o commit t h e r o b b e r y , o r t h e e v i d e n c e a c c e p t e d as 

p o s s i b l y t r u e i n Snowden v. S t a t e t h a t Snowden m e r e l y 

r e p r e s e n t e d t h a t he was armed w i t h a d e a d l y weapon, b u t was i n 

f a c t n o t so armed, i n t h e i n s t a n t c a s e t h e e v i d e n c e p r e s e n t e d 

t o t h e j u r y r e g a r d i n g w h e t h e r L u c a s o r h i s c o d e f e n d a n t was 

armed w i t h a d e a d l y weapon was d i s p u t e d . The j u r y f o u n d t h a t 

he was armed w i t h a d e a d l y weapon. I t was u n d i s p u t e d t h a t 

L u c a s u s e d t h e a r t i c l e f o u n d by t h e j u r y t o have been a d e a d l y 

weapon t o commit t h e r o b b e r y . 

L u c a s a r g u e s t h a t s i n c e t h e j u d g e f o u n d a t t h e s e n t e n c i n g 

h e a r i n g t h a t t h e a r t i c l e u s e d was a t o y , i t was e r r o r f o r t h e 

j u d g e t o enhance h i s s e n t e n c e p u r s u a n t t o § 1 3 A - 5 - 6 ( 4 ) , A l a . 

Code 1975. I t i s t r u e t h a t t h e j u d g e seems t o have a p p l i e d 

t h e i n c o r r e c t r e a s o n i n g f o u n d i n c a s e s s u c h as H o l t v. S t a t e , 

960 So. 2d 726 ( A l a . C r i m . App. 2 0 0 6 ) , P o r t e r v. S t a t e , 666 
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So. 2d 106, ( A l a . C r i m . App. 1 9 9 5 ) , and B r e e d l o v e v. S t a t e , 

482 So. 2d 1277, 1281 ( A l a . C r i m . App. 1 9 8 5 ) , when he s t a t e d : 

"But t h e s t a n d a r d i s t h a t i t i s a d e a d l y weapon 
u n d e r t h e t e r m s o f t h e d e f i n i t i o n o f t h e s t a t u t e i f 
i t w o u l d l e a d any p e r s o n p r e s e n t t o r e a s o n a b l y 
b e l i e v e i t t o be a d e a d l y weapon o r a d a n g e r o u s 
i n s t r u m e n t . 

" I t h i n k t h e t e s t i m o n y t h e r e i s u n c o n t r o v e r t e d 
t h a t r e g a r d l e s s w h e t h e r i t was a t o y o r c o c k e d and 
l o a d e d p i s t o l , t h e p e r s o n t h e r e b e l i e v e d i t t o be a 
d e a d l y weapon o r d a n g e r o u s i n s t r u m e n t . They 
b e l i e v e d i t t o be a t o y -- n o t a t o y b u t a r e a l 
p i s t o l . " 

(R. 358.) 

B u t , b e c a u s e t h e j u r y f o u n d L u c a s g u i l t y o f r o b b e r y i n 

t h e f i r s t d e g r e e p u r s u a n t t o § 1 3 A - 8 - 4 1 ( a ) ( 1 ) and i m p l i c i t i n 

t h a t v e r d i c t was a f i n d i n g t h a t he o r h i s c o d e f e n d a n t had been 

i n d e e d armed w i t h a d e a d l y weapon, had t h e j u d g e r e f u s e d t o 

a p p l y t h e enhancement, he w o u l d have i m p o s e d an i l l e g a l 

s e n t e n c e . 

"However, o u r e x a m i n a t i o n o f t h e r e c o r d r e v e a l s 
t h a t t h e t r i a l c o u r t i m p r o p e r l y s e n t e n c e d t h e 
a p p e l l a n t t o s e r v e a t e r m o f 13 y e a r s i n p r i s o n . 
The a p p e l l a n t was i n d i c t e d f o r f i r s t - d e g r e e r o b b e r y 
w h i l e armed w i t h a d e a d l y weapon, and t h e j u r y f o u n d 
him g u i l t y as c h a r g e d i n t h e i n d i c t m e n t . 
F i r s t - d e g r e e r o b b e r y i s a C l a s s A f e l o n y . See § 
1 3 A - 8 - 4 1 ( c ) , A l a . Code 1975. I n a d d i t i o n , § 
1 3 A - 5 - 6 ( a ) ( 4 ) , A l a . Code 1975, p r o v i d e s t h a t , when 
a f i r e a r m i s u s e d i n t h e c o m m i s s i o n o f a C l a s s A 
f e l o n y , t h e minimum s e n t e n c e i s 20 y e a r s i n p r i s o n . 
The a p p e l l a n t ' s 1 3 - y e a r s e n t e n c e f a l l s b e l o w t h i s 
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m a n d a t o r y minimum. A c c o r d i n g l y , we remand t h i s c a s e 
t o t h e t r i a l c o u r t w i t h i n s t r u c t i o n s t h a t t h a t c o u r t 
r e s e n t e n c e t h e a p p e l l a n t i n a c c o r d a n c e w i t h § 
1 3 A - 5 - 6 ( a ) ( 4 ) , A l a . Code 1975." 

W a s h i n g t o n v. S t a t e , 816 So. 2d 1078, 1078-79 ( A l a . C r i m . App. 

2001 ) . A c c o r d , Moore v. S t a t e , 677 So. 2d 819 ( A l a . C r i m . 

App. 1 9 9 6 ) . 

" W h i l e we a f f i r m t h e a p p e l l a n t ' s c o n v i c t i o n , we 
must n e v e r t h e l e s s remand t h i s c a u s e t o t h e t r i a l 
c o u r t b e c a u s e a r e v i e w o f t h e r e c o r d r e v e a l s t h a t 
t h e a p p e l l a n t ' s s e n t e n c e o f 10 y e a r s ' i m p r i s o n m e n t 
i s n o t i n c o m p l i a n c e w i t h t h e l a w . See, S c o t t v. 
S t a t e , 627 So. 2d 1133 ( A l a . C r i m . App. 1993) 
( w h e r e i n t h i s C o u r t t o o k n o t i c e t h a t t h e t r i a l c o u r t 
i n c o r r e c t l y o r d e r e d t h a t t h e d e f e n d a n t ' s e n h a n c e d 
s e n t e n c e s were t o r u n c o n c u r r e n t l y , and t h i s C o u r t 
remanded t h e c a u s e t o t h e t r i a l c o u r t w i t h 
i n s t r u c t i o n s t h a t t h e t r i a l c o u r t r e s e n t e n c e t h e 
a p p e l l a n t i n a c c o r d a n c e w i t h t h e l a w ) . See a l s o , 
H o p p i n s v. S t a t e , 451 So. 2d 365, 365 ( A l a . 1983) 
( w h e r e i n t h e Alabama Supreme C o u r t s t a t e d t h a t ' [ i ] n 
a p p r o v i n g R u l e 45B [ A l a . R . App. P . ] , t h i s C o u r t d i d 
n o t i n t e n d t o r e s t r i c t t h e a u t h o r i t y o f t h e C o u r t o f 
C r i m i n a l A p p e a l s t o c o n s i d e r o b v i o u s e r r o r s ' 1 ) . 

"As n o t e d , t h e a p p e l l a n t was c o n v i c t e d o f 
b u r g l a r y i n t h e f i r s t d e g r e e . B u r g l a r y i n t h e f i r s t 
d e g r e e i s a C l a s s A f e l o n y . 1 3 A - 7 - 5 ( b ) , Code o f 
Alabama 1975. S e c t i o n 13A-5-6, Code o f Alabama 
1975, p r o v i d e s , i n r e l e v a n t p a r t : 

" ' ( a ) S e n t e n c e s f o r f e l o n i e s s h a l l be 
f o r a d e f i n i t e t e r m o f i m p r i s o n m e n t , w h i c h 
i m p r i s o n m e n t i n c l u d e s h a r d l a b o r , w i t h i n 
t h e f o l l o w i n g l i m i t a t i o n s : 

" ' ( 1 ) F o r a C l a s s A f e l o n y , 
f o r l i f e o r n o t more t h a n 99 
y e a r s o r l e s s t h a n 10 y e a r s . 
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" ' ( 4 ) F o r a C l a s s A f e l o n y 
i n w h i c h a f i r e a r m o r d e a d l y 
weapon was u s e d o r a t t e m p t e d t o 
be u s e d i n t h e c o m m i s s i o n o f t h e 
f e l o n y , n o t l e s s t h a n 20 " y e a r s . ' 

" ( E m p h a s i s added.) 

" I n Hammond v. S t a t e , 497 So. 2d 558 ( A l a . C r i m . 
App. 1 9 8 6 ) , t h i s C o u r t a d d r e s s e d a c o n t e n t i o n by a 
d e f e n d a n t t h a t b e c a u s e t h e e v i d e n c e d i d n o t 
e s t a b l i s h t h a t he a c t u a l l y p o s s e s s e d t h e d e a d l y 
weapon d u r i n g t h e c o m m i s s i o n o f t h e r o b b e r y f o r 
w h i c h he was c o n v i c t e d , h i s s e n t e n c e had been 
i l l e g a l l y e n h a n c e d p u r s u a n t t o § 1 3 A - 5 - 6 ( a ) ( 4 ) , Code 
o f Alabama 1975. I n r e j e c t i n g t h i s c o n t e n t i o n , we 
h e l d : 

" ' [ E ] v e n i f Hammond was a c t u a l l y unarmed, 
we f i n d h i s c o n t e n t i o n t o be w i t h o u t m e r i t . 
By v i r t u e o f t h e j u r y ' s v e r d i c t , w h i c h 
encompasses i t s f i n d i n g t h a t Hammond was 
armed w i t h a d e a d l y weapon, t h e t r i a l c o u r t 
had no a l t e r n a t i v e b u t t o s e n t e n c e Hammond 
i n a c c o r d a n c e w i t h § 1 3 A - 5 - 6 ( a ) ( 4 ) . 
H o l l o w a y v. S t a t e , 477 So. 2d 487 ( A l a . 
C r i m . App. 1 9 8 5 ) . T h i s h o l d s t r u e 
r e g a r d l e s s o f w h e t h e r t h e j u r y b a s e d i t s 
v e r d i c t on c o m p l i c i t y , embraced i n § 
1 3 A - 2 - 2 3 ( 2 ) . " I t i s w e l l e s t a b l i s h e d t h a t 
a p e r s o n p r e s e n t , a i d i n g and a b e t t i n g 
a n o t h e r i n t h e c o m m i s s i o n o f [a c r i m e ] , i s 
g u i l t y as a p r i n c i p a l and p u n i s h a b l e 
e q u a l l y w i t h t h e p e r p e t r a t o r o f t h e c r i m e . " 
B i g g s v. S t a t e , 331 So. 2d 763, 764 
( A l a . C r . App.) c e r t . d e n i e d , 331 So. 2d 765 
( A l a . C r . App. 1976) (e m p h a s i s added [ i n 
Hammond]). 

" ' F u r t h e r m o r e , i f we a c c e p t e d 
Hammond's c o n t e n t i o n , we w o u l d be g i v i n g 
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t h e t r i a l c o u r t d i s c r e t i o n e x c e e d i n g t h a t 
c o n f e r r e d by s t a t u t e . I n M i t c h e l l v.  
S t a t e , 450 So. 2d 181 ( A l a . C r . App. 1 9 8 4 ) , 
t h e c o u r t , i n r e j e c t i n g t h e argument t h a t 
t h e t r i a l c o u r t s h o u l d be a b l e t o c o n s i d e r 
any m i t i g a t i n g c i r c u m s t a n c e s , o b s e r v e d t h a t 
t h e l a n g u a g e o f § 1 3 A - 5 - 6 ( a ) ( 4 ) i s c l e a r 
and i t s m e aning i s p l a i n . See a l s o R o c k e r  
v. S t a t e , 443 So. 2d 1316 ( A l a . C r . App. 
1 9 8 3 ) . I n t h e i n s t a n t c a s e , we l i k e w i s e 
r e j e c t t h e c o n t e n t i o n t h a t t h e t r i a l c o u r t 
s h o u l d be a b l e t o c o n s i d e r as a m i t i g a t i n g 
c i r c u m s t a n c e Hammond's d e g r e e o f 
p a r t i c i p a t i o n i n t h e o f f e n s e ; t h e s t a t u t e 
s i m p l y does n o t d i f f e r e n t i a t e b e t ween 
p r i n c i p a l s and a c c e s s o r i e s . F o r an example 
o f a s t a t u t e w h i c h l i m i t s i m p o s i t i o n o f a 
m a n d a t o r y minimum s e n t e n c e f o r p o s s e s s i o n 
o f a f i r e a r m d u r i n g c o m m i s s i o n o f r o b b e r y 
t o t h e d e f e n d a n t h a v i n g a c t u a l , n o t 
v i c a r i o u s , p o s s e s s i o n o f t h e f i r e a r m , see 
F l a . S t a t . § 775.087 ( 1 9 7 6 ) . ' 

"497 So. 2d a t 566 (e m p h a s i s o r i g i n a l . ) See a l s o 
M i l l e r v. S t a t e , 650 So. 2d 940 ( A l a . C r i m . App. 
1993) , r e v ' d on o t h e r g r o u n d s , 650 So. 2d 947 ( A l a . 
1994) ( w h e r e i n t h i s C o u r t f o u n d t h a t t h e d e f e n d a n t ' s 
s e n t e n c e was p r o p e r l y e n h a n c e d p u r s u a n t t o § 13A-5-6 
even t h o u g h t h e d e f e n d a n t ' s a c c o m p l i c e a c t u a l l y 
p o s s e s s e d t h e d e a d l y weapon d u r i n g t h e c o m m i s s i o n o f 
t h e r o b b e r y . ) 

" I n t h e i n s t a n t c a s e , t h e f a c t t h a t t h e r e was 
e v i d e n c e a t t r i a l t h a t t h e a p p e l l a n t ' s a c c o m p l i c e , 
r a t h e r t h a n t h e a p p e l l a n t , was i n a c t u a l p o s s e s s i o n 
o f t h e s h o t g u n d u r i n g t h e b u r g l a r y does n o t remove 
t h e a p p e l l a n t f r o m t h e a p p l i c a t i o n o f § 
1 3 A - 5 - 6 ( a ) ( 4 ) , Code o f Alabama 1975. The j u r y f o u n d  
t h e a p p e l l a n t g u i l t y o f b u r g l a r y i n t h e f i r s t  
d e g r e e ; t h e r e f o r e , by ' v i r t u e o f t h e j u r y ' s  
v e r d i c t , ' Hammond, 4 97 So. 2d a t 566, t h e t r i a l  
c o u r t was r e q u i r e d t o enhance t h e a p p e l l a n t ' s 
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s e n t e n c e p u r s u a n t t o § 1 3 A - 5 - 6 ( a ) ( 4 ) , m a k i n g t h e 
minimum s e n t e n c e 20 y e a r s . ... 

" 1 R u l e 45B, A l a . R. App. P., r e a d s : I n t h o s e 
c r i m i n a l c a s e s i n w h i c h t h e d e a t h p e n a l t y has n o t 
been i m p o s e d , t h e C o u r t o f C r i m i n a l A p p e a l s s h a l l 
n o t be o b l i g a t e d t o c o n s i d e r q u e s t i o n s o r i s s u e s n o t 
p r e s e n t e d i n b r i e f s on a p p e a l . " 

Moore, 677 So. 2d a t 820-22 ( e m p h a s i s i n l a s t p a r a g r a p h 

s u p p l i e d ) . 

T h e r e f o r e , t h e t r i a l c o u r t r e a c h e d t h e c o r r e c t r e s u l t , 

a l b e i t f o r an i n c o r r e c t r e a s o n , and i t s judgment s h o u l d be 

a f f i r m e d . 

" ' N o n e t h e l e s s , t h i s C o u r t w i l l a f f i r m t h e t r i a l 
c o u r t on any v a l i d l e g a l g r o u n d p r e s e n t e d by t h e 
r e c o r d , r e g a r d l e s s o f w h e t h e r t h a t g r o u n d was 
c o n s i d e r e d , o r even i f i t was r e j e c t e d , by t h e t r i a l 
c o u r t . Ex p a r t e R y a l s , 773 So. 2d 1011 ( A l a . 2 0 0 0 ) , 
c i t i n g Ex p a r t e W i g i n t o n , 743 So. 2d 1071 ( A l a . 
1 9 9 9 ) , and S m i t h v. E q u i f a x S e r v s . , I n c . , 537 So. 2d 
463 ( A l a . 1 9 8 8 ) . 

A.G. v. S t a t e , 98 9 So. 2d 11 67 , 1180 ( A l a . C r i m . App. 

2 0 0 7 ) ( q u o t i n g L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y o f 

A labama H e a l t h S e r v s . Found., P.C., 881 So. 2d 1013, 1020 

( A l a . 2 0 0 3 ) ) . 

B a s e d on t h e f o r e g o i n g , I r e s p e c t f u l l y d i s s e n t . 
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