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The a p p e l l a n t , Renard M a r c e l D a n i e l , c u r r e n t l y an inmate 

a t Holman C o r r e c t i o n a l F a c i l i t y on Alabama's Death Row, 

ap p e a l s the c i r c u i t c o u r t ' s summary d i s m i s s a l o f h i s p e t i t i o n 
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f o r p o s t c o n v i c t i o n r e l i e f f i l e d p u r s u a n t t o Rule 32, A l a . R. 

Crim. P. 

I n 2003, D a n i e l was c o n v i c t e d o f c a p i t a l murder f o r 

mu r d e r i n g L o r e t t a M c C u l l o c h and John B r o d i e d u r i n g one course 

of conduct or p u r s u a n t t o one p l a n or scheme, see § 13A-5-

4 0 ( a ) ( 1 0 ) , A l a . Code 1975. The j u r y recommended, by a v o t e 

of 10 t o 2, t h a t D a n i e l be sentenced t o death. The c i r c u i t 

c o u r t f o l l o w e d the j u r y ' s recommendation and sentenced D a n i e l 

t o death. T h i s Court a f f i r m e d D a n i e l ' s c o n v i c t i o n and death 

sentence on d i r e c t a p p e a l . See D a n i e l v. S t a t e , 906 So. 2d 

991 ( A l a . Crim. App. 2004). We i s s u e d the c e r t i f i c a t e of 

judgment on F e b r u a r y 18, 2005. 

On F e b r u a r y 14, 2006, D a n i e l f i l e d a Rule 32 p e t i t i o n i n 

the J e f f e r s o n C i r c u i t C ourt a t t a c k i n g h i s c o n v i c t i o n and death 

sentence. On J u l y 31, 2006, the c i r c u i t c o u r t d i s m i s s e d the 

p e t i t i o n . D a n i e l moved t h a t the c o u r t r e c o n s i d e r i t s r u l i n g . 

On August 30, 2006, the c o u r t v a c a t e d i t s J u l y 31 o r d e r and 

a l l o w e d D a n i e l the o p p o r t u n i t y t o amend h i s p e t i t i o n . 1 D a n i e l 

1We have h e l d t h a t a c i r c u i t c o u r t r e t a i n s j u r i s d i c t i o n 
t o m odify a r u l i n g i n a p o s t c o n v i c t i o n p e t i t i o n f o r 30 days 
a f t e r t h a t r u l i n g i s e n t e r e d . See Ex p a r t e L o g g i n s , 910 So. 
2d 146 ( A l a . Crim. App. 2005). 
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f i l e d h i s f i r s t amended p e t i t i o n i n October 2006. On May 31, 

2007, the c i r c u i t c o u r t h e l d a s t a t u s h e a r i n g on the m e r i t s of 

c o n d u c t i n g a f u l l e v i d e n t i a r y h e a r i n g . D a n i e l then f i l e d a 

second amended p e t i t i o n i n October 2007. On J a n u a r y 14, 2009, 

the c i r c u i t c o u r t d i s m i s s e d D a n i e l ' s p o s t c o n v i c t i o n p e t i t i o n . 

T h i s a p p e a l f o l l o w e d . 

I n i t s o r d e r s e n t e n c i n g D a n i e l t o death, the c i r c u i t 

c o u r t s e t out the f o l l o w i n g f a c t s s u r r o u n d i n g the double 

h o m i c i d e : 

"The homicides which were the b a s i s f o r the 
charge as s e t out i n t h i s i n d i c t m e n t o c c u r r e d on 
September 26, 2001, between the hours of 10:45 p.m. 
and 11:00 p.m. a t the v i c t i m ' s apartment l o c a t e d a t 
Oporto M a d r i d B o u l e v a r d , Birmingham, J e f f e r s o n 
County, Alabama. The time of o c c u r r e n c e c o u l d o n l y 
be e s t i m a t e d as one of the w i t n e s s e s h e a r d f o u r (4) 
gunshots between 10:45 p.m. and 11:00 p.m. on 
September 26, 2001. The b o d i e s were d i s c o v e r e d the 
next morning on September 27, 2001, when the p o l i c e 
responded t o the scene of the h o m i c i d e s . I t was 
determined t h a t two (2) p e o p l e had been murdered i n 
an ' e x e c u t i o n - s t y l e k i l l i n g ' i n t h a t b o t h of the 
v i c t i m s were l y i n g on the f l o o r w i t h one (1) shot t o 
the back of the head. Witness George J a c k s o n 
t e s t i f i e d f o r the S t a t e t h a t on September 26, 2001, 
he was l i v i n g a t ... Oporto M a d r i d B o u l e v a r d , 
Birmingham, Alabama. John B r o d i e and L o r e t t a 
M c C u l l o c h l i v e d next door t o h i s apartment. On 
September 26, 2001, a f t e r he got o f f work he went t o 
[ D a n i e l ' s ] apartment where he and [ D a n i e l ] drank a 
c o u p l e of beers and smoked a j o i n t . E v e n t u a l l y t h e y 
went next door and i n t r o d u c e d themselves t o the 
v i c t i m s . B o t h v i c t i m s were d r i n k i n g and were v e r y 
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i n t o x i c a t e d . They began t o p l a y c ards u n t i l v i c t i m 
John B r o d i e c a l l e d [ D a n i e l ] h i s 'Brother N i g g e r . ' 
[ D a n i e l ] became a g i t a t e d and angry. The v i c t i m 
a p o l o g i z e d and t r i e d t o calm [ D a n i e l ] . Witness 
George J a c k s o n t r i e d t o calm [ D a n i e l ] by e x p l a i n i n g 
t h a t the v i c t i m was drunk and d i d n ' t mean a n y t h i n g 
by the remark. [ D a n i e l ] p u l l e d a p i s t o l and the 
v i c t i m s asked [ D a n i e l ] t o l e a v e t h e i r apartment. 
Witness George J a c k s o n walked out of the apartment 
f i r s t , f o l l o w e d by [ D a n i e l ] . [ D a n i e l ] s t o o d a t the 
doorway of the v i c t i m s ' apartment and f i r e d m u l t i p l e 
s h o t s a t the v i c t i m s . George J a c k s o n then went i n t o 
h i s apartment where he h e a r d one of the v i c t i m s say, 
'Are you a l l r i g h t ' and s h o r t l y a f t e r t h i s , h e a r d 
two more s h o t s . The w i t n e s s , due t o h i s f e a r of 
[ D a n i e l ] , remained i n h i s apartment u n t i l the next 
day when he went t o h i s mother and s t e p f a t h e r ' s 
house and i n f o r m e d them of the events of the n i g h t 
b e f o r e . They c o n v i n c e d him t o go t o the p o l i c e . 
Based upon the i n f o r m a t i o n he p r o v i d e d t o the 
Birmingham P o l i c e Department, a p a t r o l c a r was sent 
t o the v i c t i m s ' r e s i d e n c e where the b o d i e s were 
d i s c o v e r e d . 

"Dr. Greg Davis of the J e f f e r s o n County 
Coroner's O f f i c e performed the autopsy on each 
v i c t i m and determined t h a t John B r o d i e d i e d from a 
gunshot wound t o the back of the head which 
c o n t a i n e d s t i p l i n g around the e n t r a n c e wound. There 
were o t h e r gunshot wounds t o v i c t i m John B r o d i e but 
they would not have caused death, assuming 
r e a s o n a b l e m e d i c a l a t t e n t i o n . 

" V i c t i m L o r e t t a M c C u l l o c h d i e d due t o a c o n t a c t 
gunshot t o the head. She a l s o had o t h e r wounds, but 
i n Dr. D a v i s ' s o p i n i o n , these would not have caused 
death, assuming r e a s o n a b l e m e d i c a l a t t e n t i o n . 

" Witness J u l i e Farrow t e s t i f i e d t h a t she l i v e d 
a t Oporto M a d r i d B o u l e v a r d next door t o the v i c t i m s 
and [ D a n i e l ' s ] apartment on September 26, 2001. On 
the e v e n i n g of September 26, 2001, between 10:45 
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p.m. and 11:00 p.m. she was w a l k i n g her dog when she 
heard f o u r (4) gunshots. She hear d two t o t h r e e (2 
or 3) s h o t s and s h o r t time l a t e r h e a r d one or two (1 
or 2) more gunshots. 

" F u r t h e r t e s t i m o n y from the S t a t e p r e s e n t e d 
e v i d e n c e t h a t a p a i r of t e n n i s shoes removed from 
the t r u n k of [ D a n i e l ' s ] a u t o m o b i l e were c o n s i s t e n t 
w i t h the b l o o d y shoe i m p r e s s i o n next t o the v i c t i m s ' 
b o d i e s . 

" S h e l l c a s i n g s r e c o v e r e d from the f r o n t door and 
a dumpster were r e c o v e r e d where w i t n e s s George 
J a c k s o n t e s t i f i e d he saw [ D a n i e l ] throw them. These 
s h e l l c a s i n g s were r e c o v e r e d by ev i d e n c e t e c h n i c i a n 
J a y Logan of the Birmingham P o l i c e Department." 

(C. 13-15.) 

Stan d a r d of Review 

Rule 32.3, A l a . R. Crim. P., p r o v i d e s , i n p e r t i n e n t p a r t : 

"The p e t i t i o n e r s h a l l have the burden of p l e a d i n g and p r o v i n g 

by a preponderance of the ev i d e n c e the f a c t s n e c e s s a r y t o 

e n t i t l e the p e t i t i o n e r t o r e l i e f . " 

U n l i k e the g e n e r a l p l e a d i n g r e q u i r e m e n t s r e l a t e d t o c i v i l 

c a s e s , 2 the p l e a d i n g r e q u i r e m e n t s f o r p o s t c o n v i c t i o n p e t i t i o n s 

2 R u l e s 8, 9, and 10, A l a . R. C i v . P., govern p l e a d i n g s i n 
c i v i l c a s e s . " G e n e r a l l y , the p l e a d i n g s , i n and of themse l v e s , 
are c o n s i d e r e d r e l a t i v e l y u n i m p o r t a n t because cases are t o be 
d e c i d e d on the m e r i t s . " Johnson v. C i t y of M o b i l e , 475 So. 2d 
517, 519 ( A l a . 1985). Though c i v i l i n n a t u r e , p o s t c o n v i c t i o n 
p e t i t i o n s are not governed by the Alabama Ru l e s of C i v i l 
P r ocedure. Rule 32.4, A l a . R. Crim. P., s t a t e s , i n p e r t i n e n t 
p a r t : " P r o c e e d i n g s under t h i s r u l e s h a l l be governed by the 
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are more s t r i n g e n t and are s e t out i n Rule 3 2 . 6 ( b ) , A l a . R. 

Crim. P. T h i s r u l e s t a t e s : 

"The p e t i t i o n must c o n t a i n a c l e a r and s p e c i f i c 
statement of the grounds upon which r e l i e f i s 
sought, i n c l u d i n g f u l l d i s c l o s u r e of the f a c t u a l 
b a s i s of those grounds. A bare a l l e g a t i o n t h a t a 
c o n s t i t u t i o n a l r i g h t has been v i o l a t e d and mere 
c o n c l u s i o n s of law s h a l l not be s u f f i c i e n t t o 
w a r r a n t any f u r t h e r p r o c e e d i n g s . " 

In Boyd v. S t a t e , 913 So. 2d 1113 ( A l a . Crim. App. 2003), 

we s t a t e d : 

"'Rule 32.6(b) r e q u i r e s t h a t the p e t i t i o n i t s e l f 
d i s c l o s e the f a c t s r e l i e d upon i n s e e k i n g r e l i e f . ' 
Boyd v. S t a t e , 746 So. 2d 364, 406 ( A l a . Crim. App. 
1999). In o t h e r words, i t i s not the p l e a d i n g of a 
c o n c l u s i o n 'which, i f t r u e , e n t i t l e [ s ] the 
p e t i t i o n e r t o r e l i e f . ' L a n c a s t e r v. S t a t e , 638 So. 
2d 1370, 1373 ( A l a . Crim. App. 1993) . I t i s the 
a l l e g a t i o n of f a c t s i n p l e a d i n g which, i f t r u e , 
e n t i t l e a p e t i t i o n e r t o r e l i e f . A f t e r f a c t s are 
p l e a d e d , which, i f t r u e , e n t i t l e the p e t i t i o n e r t o 
r e l i e f , the p e t i t i o n e r i s then e n t i t l e d t o an 
o p p o r t u n i t y , as p r o v i d e d i n Rule 32.9, A l a . R. Crim. 
P., t o p r e s e n t e v i d e n c e p r o v i n g those a l l e g e d 
f a c t s . " 

913 So. 2d a t 1125. 

In Hyde v. S t a t e , 950 So. 2d 344 ( A l a . Crim. App. 2006), 

and B r a c k n e l l v. S t a t e , 883 So. 2d 724 ( A l a . Crim. App. 2003), 

R u l e s of C r i m i n a l P r o c e d u r e " 
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we s e t out the r e q u i r e m e n t s n e c e s s a r y t o s a t i s f y the f u l l - f a c t 

p l e a d i n g r e q u i r e m e n t s of Rule 3 2 . 6 ( b ) , A l a . R. Crim. P.: 

"The burden of p l e a d i n g under Rule 32.3 and Rule 
32.6(b) i s a heavy one. C o n c l u s i o n s unsupported by 
s p e c i f i c f a c t s w i l l not s a t i s f y the re q u i r e m e n t s of 
Rule 32.3 and Rule 3 2 . 6 ( b ) . The f u l l f a c t u a l b a s i s 
f o r the c l a i m must be i n c l u d e d i n the p e t i t i o n 
i t s e l f . I f , assuming e v e r y f a c t u a l a l l e g a t i o n i n a 
Rule 32 p e t i t i o n t o be t r u e , a c o u r t cannot 
determine whether the p e t i t i o n e r i s e n t i t l e d t o 
r e l i e f , the p e t i t i o n e r has not s a t i s f i e d the burden 

of p l e a d i n g under Rule 32.3 and Rule 3 2 . 6 ( b ) . " 

950 So. 2d a t 356. 
"[The p e t i t i o n e r ] f a i l e d t o i n c l u d e i n h i s p e t i t i o n 
any f a c t s t e n d i n g t o i n d i c a t e how those a c t s or 
o m i s s i o n s p r e j u d i c e d h i s de f e n s e . He d i d not 
i n c l u d e s p e c i f i c f a c t s r e g a r d i n g the crimes or the 
ev i d e n c e i n t r o d u c e d a t t r i a l , and he d i d not even 
s t a t e i n h i s p e t i t i o n what h i s defense was. Even 
a c c e p t i n g a l l of the a l l e g a t i o n s i n h i s p e t i t i o n as 
t r u e , we cannot say whether B r a c k n e l l i s e n t i t l e d t o 
r e l i e f . T h e r e f o r e , B r a c k n e l l has not p r o v i d e d ' f u l l 
d i s c l o s u r e of the f a c t u a l b a s i s ' of h i s c l a i m s 
n e c e s s a r y t o s a t i s f y the s p e c i f i c i t y r e q u i r e m e n t s of 
Rule 32.6(b), A l a . R. Crim. P., and the p l e a d i n g 
r e q u i r e m e n t s of Rule 32.3, A l a . R. Crim. P. 
A c c o r d i n g l y , the c i r c u i t c o u r t p r o p e r l y d e n i e d h i s 
c l a i m s of i n e f f e c t i v e a s s i s t a n c e of t r i a l c o u n s e l 
w i t h o u t an e v i d e n t i a r y h e a r i n g . " 

B r a c k n e l l v. S t a t e , 883 So. 2d a t 728. 

Rule 32.7(d), A l a . R. Crim. P., f u r t h e r p r o v i d e s : 

" I f the c o u r t determines t h a t the p e t i t i o n i s 
not s u f f i c i e n t l y s p e c i f i c , or i s p r e c l u d e d , or f a i l s 
t o s t a t e a c l a i m , or t h a t no m a t e r i a l i s s u e of f a c t 
or law e x i s t s which would e n t i t l e the p e t i t i o n e r t o 
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r e l i e f under t h i s r u l e and t h a t no purpose would be 
s e r v e d by any f u r t h e r p r o c e e d i n g s , the c o u r t may 
e i t h e r d i s m i s s the p e t i t i o n or g r a n t l e a v e t o f i l e 
an amended p e t i t i o n . Leave t o amend s h a l l be f r e e l y 
g r a n t e d . O t h e r w i s e , the c o u r t s h a l l d i r e c t t h a t the 
p r o c e e d i n g s c o n t i n u e and s e t a date f o r h e a r i n g . " 

In Moore v. S t a t e , 502 So. 2d 819 ( A l a . 1986), the 

Alabama Supreme Court s t a t e d : 

"'An e v i d e n t i a r y h e a r i n g on a coram n o b i s p e t i t i o n 
[now Rule 32 p e t i t i o n ] i s r e q u i r e d o n l y i f the 
p e t i t i o n i s ' m e r i t o r i o u s on i t s f a c e . ' Ex p a r t e  
B o a t w r i g h t , 471 So. 2d 1257 ( A l a . 1985). A p e t i t i o n 
i s ' m e r i t o r i o u s on i t s f a c e ' o n l y i f i t c o n t a i n s a 
c l e a r and s p e c i f i c statement of the grounds upon 
which r e l i e f i s sought, i n c l u d i n g f u l l d i s c l o s u r e of 
the f a c t s r e l i e d upon (as opposed t o a g e n e r a l 
statement c o n c e r n i n g the n a t u r e and e f f e c t of those 
f a c t s ) s u f f i c i e n t t o show t h a t the p e t i t i o n e r i s 
e n t i t l e d t o r e l i e f i f those f a c t s are t r u e . Ex 
p a r t e B o a t w r i g h t , s u p r a ; Ex p a r t e C l i s b y , 501 So. 2d 
483 ( A l a . 1986) ." 

502 So. 2d a t 820. 

More r e c e n t l y , i n B r y a n t v. S t a t e , [Ms. CR-08-0405, 

F e b r u a r y 4, 2011] ___ So. 3d ___ ( A l a . Crim. App. 2011), we 

s t a t e d : 

" [ A ] c i r c u i t c o u r t may, i n some c i r c u m s t a n c e s , summarily 
d i s m i s s a p o s t c o n v i c t i o n p e t i t i o n based on the m e r i t s of 
the c l a i m s r a i s e d t h e r e i n . Rule 3 2 . 7 ( d ) , A l a . R.Crim. 
P., p r o v i d e s : 

" ' I f the c o u r t determines t h a t the 
p e t i t i o n i s not s u f f i c i e n t l y s p e c i f i c , or 
i s p r e c l u d e d , or f a i l s t o s t a t e a c l a i m , or 
t h a t no m a t e r i a l i s s u e of f a c t or law 
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e x i s t s which would e n t i t l e the p e t i t i o n e r 
t o r e l i e f under t h i s r u l e and t h a t no 
purpose would be s e r v e d by any f u r t h e r 
p r o c e e d i n g s , the c o u r t may e i t h e r d i s m i s s 
the p e t i t i o n or g r a n t l e a v e t o f i l e an 
amended p e t i t i o n . Leave t o amend s h a l l be 
f r e e l y g r a n t e d . O t h e r w i s e , the c o u r t s h a l l 
d i r e c t t h a t the p r o c e e d i n g s c o n t i n u e and 
s e t a date f o r h e a r i n g . ' 

"'"Where a s i m p l e r e a d i n g of the p e t i t i o n f o r 
p o s t - c o n v i c t i o n r e l i e f shows t h a t , assuming e v e r y 
a l l e g a t i o n of the p e t i t i o n t o be t r u e , i t i s 
o b v i o u s l y w i t h o u t m e r i t or i s p r e c l u d e d , the c i r c u i t 
c o u r t [may] summarily d i s m i s s t h a t p e t i t i o n . ' " 
B i s h o p v. S t a t e , 608 So. 2d 345, 347-48 ( A l a . 1992) 
(emphasis added) ( q u o t i n g B i s h o p v. S t a t e , 592 So. 
2d 664, 667 ( A l a . Crim. App. 1991)(Bowen, J . , 
d i s s e n t i n g ) ) . See a l s o Hodges v. S t a t e , [Ms. 
CR-04-1226, March 23, 2007] So. 3d , 
( A l a . Crim. App. 2007) (a p o s t c o n v i c t i o n c l a i m i s 
'due t o be summarily d i s m i s s e d [when] i t i s 
m e r i t l e s s on i t s f a c e ' ) . 

"Moreover, 'a judge who p r e s i d e d over the t r i a l 
or o t h e r p r o c e e d i n g and observed the conduct of the 
a t t o r n e y s a t the t r i a l or o t h e r p r o c e e d i n g need not 
h o l d a h e a r i n g on the e f f e c t i v e n e s s of those 
a t t o r n e y s based upon conduct t h a t he observed.' Ex  
p a r t e H i l l , 591 So. 2d 462, 463 ( A l a . 1991). 

" ' " I n some c a s e s , r e c o l l e c t i o n o f t h e 
e v e n t s a t i s s u e by t h e j u d g e who p r e s i d e d 
a t t h e o r i g i n a l c o n v i c t i o n may e n a b l e him 
s u m m a r i l y t o d i s m i s s a m o t i o n f o r 
p o s t c o n v i c t i o n r e l i e f . " L i t t l e v. S t a t e , 
426 So. 2d 527, 529 ( A l a . C r . App. 1 9 8 3 ) . 
" I f t h e c i r c u i t j u d g e has p e r s o n a l 
k n o w l e d g e o f t h e a c t u a l f a c t s u n d e r l y i n g 
t h e a l l e g a t i o n s i n t h e p e t i t i o n , he may 
deny t h e p e t i t i o n w i t h o u t f u r t h e r 
p r o c e e d i n g s so l o n g as he s t a t e s t h e 
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r e a s o n s f o r t h e d e n i a l i n a w r i t t e n o r d e r . " 
S h e a t s v. S t a t e , 556 So. 2d 1094, 1095 
( A l a . C r . App. 1 9 8 9 ) . ' 

"Ray v. S t a t e , 646 So. 2d 161, 162 ( A l a . C r i m . App. 
1 994) ( q u o t i n g N o r r i s v. S t a t e , 57 9 So. 2d 34, 35 
( A l a . C r i m . App. 1991) (Bowen, J . , d i s s e n t i n g ) ) . " 

___ So. 3d a t ___ . L a s t , "'[w]hen r e v i e w i n g a c i r c u i t 

c o u r t ' s r u l i n g s made i n a p o s t c o n v i c t i o n p e t i t i o n , we may 

a f f i r m a r u l i n g i f i t i s c o r r e c t f o r any r e a s o n . ' " Lee v. 

S t a t e , 44 So. 3d 1145, 1149 ( A l a . Crim. App. 2009), q u o t i n g 

Bush v. S t a t e , [Ms. CR-03-1902, May 29, 2009] So. 3d , 

( A l a . Crim. App. 2009). 

With these p r i n c i p l e s i n mind, we r e v i e w D a n i e l ' s c l a i m s . 

D a n i e l f i r s t argues t h a t the c i r c u i t c o u r t ' s o r d e r i s 

d e f i c i e n t because, he a s s e r t s , the c o u r t f a i l e d t o make 

s p e c i f i c f i n d i n g s of f a c t c o n c e r n i n g each of h i s c l a i m s . 

S p e c i f i c a l l y , he argues t h a t we must remand t h i s case t o the 

c i r c u i t c o u r t f o r t h a t c o u r t t o make w r i t t e n f i n d i n g s of f a c t 

c o n c e r n i n g each i s s u e he r a i s e d i n h i s second amended 

p o s t c o n v i c t i o n p e t i t i o n . 

No e v i d e n t i a r y h e a r i n g was h e l d i n t h i s case -- the 

c i r c u i t c o u r t summarily d i s m i s s e d D a n i e l ' s p e t i t i o n . "Because 
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the t r i a l c o u r t d i d not h o l d an e v i d e n t i a r y h e a r i n g , i t was 

not r e q u i r e d t o make s p e c i f i c f i n d i n g s of f a c t s as t o each 

c l a i m . " Beckworth v. S t a t e , [Ms. CR-07-0051, May 1, 2009] 

So. 3d , ( A l a . Crim. App. 2009). " [ R ] u l e 32.9(d), A l a . 

R. Crim. P., r e q u i r e s f i n d i n g s of f a c t o n l y i f an e v i d e n t i a r y 

h e a r i n g i s h e l d . F i n d i n g s are not r e q u i r e d i f the p e t i t i o n i s 

d i s m i s s e d . " Fowler v. S t a t e , 890 So. 2d 1101, 1103 ( A l a . 

Crim. App. 2004). "Rule 32.9(d), A l a . R. Crim. P., r e q u i r e s 

the c i r c u i t c o u r t t o make s p e c i f i c f i n d i n g s of f a c t o n l y a f t e r 

an e v i d e n t i a r y h e a r i n g or the r e c e i p t of a f f i d a v i t s i n l i e u of 

a h e a r i n g . " Chambers v. S t a t e , 884 So. 2d 15, 19 ( A l a . Crim. 

App. 2003). See a l s o Ex p a r t e M c C a l l , 30 So. 3d 400 ( A l a . 

2008). The c i r c u i t c o u r t d i d not e r r i n f a i l i n g t o make 

w r i t t e n f i n d i n g s of f a c t c o n c e r n i n g D a n i e l ' s c l a i m s . 

I I . 

D a n i e l next argues t h a t the c i r c u i t c o u r t e r r e d i n 

f i n d i n g t h a t h i s c l a i m s of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l 

were p r o c e d u r a l l y b a r r e d because t h e y c o u l d have been r a i s e d 

a t t r i a l but were not. T h i s s e c t i o n of D a n i e l ' s b r i e f a s s e r t s 

no s p e c i f i c c l a i m of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l ; 

t h e r e f o r e , i t f a i l s t o comply w i t h the re q u i r e m e n t s f o r the 
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co n t e n t of a b r i e f s e t out i n Rule 28, A l a . R. App. P. Rule 

2 8 ( a ) ( 1 0 ) , A l a . R. App. P., p r o v i d e s t h a t an argument s e c t i o n 

of a b r i e f s h o u l d c o n t a i n "the c o n t e n t i o n s of the 

a p p e l l a n t / p e t i t i o n e r w i t h r e s p e c t the i s s u e s p r e s e n t e d , and 

the reasons t h e r e f o r , w i t h c i t a t i o n s t o the c a s e s , s t a t u t e s , 

o t h e r a u t h o r i t i e s , and p a r t s of the r e c o r d r e l i e d on." In 

F r a n k l i n v. S t a t e , 23 So. 3d 694 ( A l a . Crim. App. 2008), we 

s t a t e d : 

" I t i s w e l l s e t t l e d t h a t ' [ r ] e c i t a t i o n of 
a l l e g a t i o n s w i t h o u t c i t a t i o n t o any l e g a l a u t h o r i t y 
and w i t h o u t adequate r e c i t a t i o n of the f a c t s r e l i e d 
upon has been deemed a w a i v e r of the arguments 
l i s t e d . ' Hamm v. S t a t e , 913 So. 2d 460, 486 ( A l a . 
Crim. App. 2002). 'An a p p e l l a t e c o u r t w i l l c o n s i d e r 
o n l y those i s s u e s p r o p e r l y d e l i n e a t e d as such and 
w i l l not s e a r c h out e r r o r s which have not been 
p r o p e r l y p r e s e r v e d or a s s i g n e d . T h i s s t a n d a r d has 
been s p e c i f i c a l l y a p p l i e d t o b r i e f s c o n t a i n i n g 
g e n e r a l p r o p o s i t i o n s d e v o i d of d e l i n e a t i o n and 
s u p p o r t from a u t h o r i t y or argument.' Ex p a r t e R i l e y , 
464 So. 2d 92, 94 ( A l a . 1985) ( c i t a t i o n s o m i t t e d ) . " 

23 So. 3d a t 703. 

The c i r c u i t c o u r t ' s o r d e r d i s m i s s i n g D a n i e l ' s p e t i t i o n 

s t a t e s : 

" T h i s p e t i t i o n i s due t o be d i s m i s s e d p u r s u a n t 
t o Rule 32.2(a)(3) because i t r a i s e s grounds t h a t 
c o u l d have been, but were not, r a i s e d or a d d r e s s e d 
a t t r i a l . L i k e w i s e , the p e t i t i o n i s due t o be 
d i s m i s s e d p u r s u a n t t o Rule 32.2(a)(4) because i t 
r a i s e s grounds t h a t were r a i s e d or a d d r e s s e d by 
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p e t i t i o n e r on d i r e c t a p p e a l t o the Court of C r i m i n a l 
A p p e a l s . Furthermore, the p e t i t i o n i s due t o be 
d i s m i s s e d under Rule 3 2 . 2 ( a ) ( 5 ) , because i t r a i s e s 
grounds t h a t c o u l d have been, but were not, r a i s e d 
on a p p e a l . A d d i t i o n a l l y , t o the e x t e n t t h a t c e r t a i n 
of p e t i t i o n e r ' s c l a i m s f a i l t o meet the s p e c i f i c i t y 
r e q u i r e m e n t s of Rule 32.6(b), those c l a i m s are due 
t o be d i s m i s s e d . 

" [ D a n i e l ] c l a i m s i n t h i s p e t i t i o n t h a t h i s 
c o n s t i t u t i o n a l r i g h t s were v i o l a t e d i n t h a t (1) he 
was d e n i e d the e f f e c t i v e a s s i s t a n c e of c o u n s e l a t 
t r i a l ; and (2) t h a t he was d e n i e d e f f e c t i v e 
a s s i s t a n c e of c o u n s e l on h i s a p p e a l t o the Court of 
C r i m i n a l A p p e a l s . [ D a n i e l ' s ] c l a i m s of i n e f f e c t i v e 
a p p e l l a t e a s s i s t a n c e h i n g e i n l a r g e p a r t on the 
m e r i t s of h i s c l a i m s of i n e f f e c t i v e a s s i s t a n c e a t 
t r i a l ; a p p e l l a t e c o u n s e l cannot be i n e f f e c t i v e f o r 
f a i l i n g , on a p p e a l , t o c h a l l e n g e t r i a l c o u n s e l ' s 
i n e f f e c t i v e n e s s i f t r i a l c o u n s e l was not i n e f f e c t i v e 
i n the f i r s t p l a c e . T o l b e r t v. S t a t e , 733 So. 2d 
901, 903 ( A l a . Crim. App. 1997). 

" T h i s Court f i n d s t h a t [ D a n i e l ' s ] a l l e g a t i o n s of 
i n e f f e c t i v e a s s i s t a n c e of c o u n s e l e i t h e r do not meet 
the s p e c i f i c i t y r e q u i r e m e n t s of Rule 32.6(b), r a i s e 
grounds t h a t were r a i s e d a t t r i a l i n v i o l a t i o n of 
Rule 3 2 . 2 ( a ) ( 3 ) , r a i s e grounds t h a t were r a i s e d by 
[ D a n i e l ] on d i r e c t a p p e a l i n v i o l a t i o n of Rule 
3 2 . 2 ( a ) ( 4 ) , r a i s e grounds which c o u l d have been but 
were not r a i s e d on d i r e c t a p p e a l i n v i o l a t i o n of 
Rule 3 2 . 2 ( a ) ( 5 ) , are w i t h o u t m e r i t , or f a i l t o s t a t e 
an i s s u e of f a c t or law. 

" [ D a n i e l ' s ] c l a i m s f a i l p r o c e d u r a l l y , and f a i l 
t o s t a t e a c l a i m or demonstrate any m a t e r i a l i s s u e 
of law or f a c t t h a t would e n t i t l e p e t i t i o n e r t o 
r e l i e f ; t h u s , t h i s C ourt f i n d s no n e c e s s i t y f o r an 
e v i d e n t i a r y h e a r i n g i n t h i s m a t t e r . Moreover, 
because t h i s C ourt p r e s i d e d over the t r i a l and 
[ D a n i e l ' s ] p o s t - t r i a l motion h e a r i n g s , under Alabama 
law the Court i s not r e q u i r e d t o h o l d a h e a r i n g 
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r e g a r d i n g the e f f e c t i v e n e s s of [ D a n i e l ' s ] a t t o r n e y s 
whose conduct the Court observed f i r s t h a n d . Ex  
p a r t e H i l l , 591 So. 2d 462, 463 ( A l a . 1991). 

"Because [ D a n i e l ] has f a i l e d t o p r e s e n t any 
m e r i t o r i o u s c l a i m t h a t t r i a l c o u n s e l was 
i n e f f e c t i v e , t h i s C ourt f i n d s no grounds i n the 
r e c o r d or i n t h i s p e t i t i o n t h a t demonstrate t h a t 
[ D a n i e l ' s ] c l a i m s of i n e f f e c t i v e a s s i s t a n c e are 
a n y t h i n g o t h e r than m e r i t l e s s . To the c o n t r a r y , the 
o p i n i o n i s s u e d by the Court of C r i m i n a l Appeals 
demonstrates a p p e l l a t e c o u n s e l ' s e f f e c t i v e n e s s . See  
D a n i e l v. S t a t e , 906 So. 2d 991 ( A l a . Crim. App. 
2004). " 

(C. 54-56.) 

The c o u r t s t a t e d a l t e r n a t i v e grounds f o r d e n y ing r e l i e f 

on D a n i e l ' s c l a i m s of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . 3 

"'[W]hen r e v i e w i n g a c i r c u i t c o u r t ' s r u l i n g s made i n a 

p o s t c o n v i c t i o n p e t i t i o n , we may a f f i r m a r u l i n g i f i t i s 

c o r r e c t f o r any r e a s o n . ' " Lee v. S t a t e , 44 So. 3d 1145, 1149 

3 I t appears t h a t the s p e c i f i c c l a i m t h a t the c i r c u i t c o u r t 
may have c o n s i d e r e d t o be p r o c e d u r a l l y b a r r e d was the c l a i m 
t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o o b j e c t t o the l a c k 
of c o r r o b o r a t i o n of the a c c o m p l i c e ' s t e s t i m o n y . (R. 63.) 
T h i s Court on d i r e c t a p p e a l s p e c i f i c a l l y h e l d t h a t George 
Jackson was not an a c c o m p l i c e as a m a t ter of law. We f u r t h e r 
h e l d t h a t , even i f he was an a c c o m p l i c e , h i s t e s t i m o n y was 
s u f f i c i e n t l y c o r r o b o r a t e d t o s a t i s f y the r e q u i r e m e n t s of § 12¬
22-222, A l a . Code 1975. A l t h o u g h the s u b s t a n t i v e c l a i m 
s u p p o r t i n g the c l a i m of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l was 
a d d r e s s e d on d i r e c t a p p e a l , t h i s c l a i m of i n e f f e c t i v e 
a s s i s t a n c e of c o u n s e l was not a d d r e s s e d and was not 
p r o c e d u r a l l y b a r r e d . 
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( A l a . Crim. App. 2009), q u o t i n g Bush v. S t a t e , [Ms. CR-03-

1902, May 29, 2009] So. 3d , ( A l a . Crim. App. 

2009). For the reasons s e t out i n t h i s o p i n i o n , we a f f i r m the 

c i r c u i t c o u r t ' s d i s m i s s a l of D a n i e l ' s p o s t c o n v i c t i o n p e t i t i o n . 

I I I . 

Next, D a n i e l argues t h a t the c i r c u i t c o u r t e r r e d i n 

d i s m i s s i n g h i s c l a i m s of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l a t 

the p l e a d i n g s t a g e . He a s s e r t s t h a t a l l he was r e q u i r e d t o do 

a t t h a t stage was " t o p r o v i d e adequate n o t i c e of what he was 

a l l e g i n g so t h a t the S t a t e c o u l d u n d e r s t a n d and respond t o h i s 

a l l e g a t i o n s . " ( D a n i e l ' s b r i e f , p. 2 2 . ) 4 

"A p e t i t i o n e r b e a r s no burden of ' p r o v i n g ' h i s c l a i m s a t 

the p l e a d i n g s t a g e . " S c o t t v. S t a t e , [Ms. CR-06-2233, March 

26, 2010] So. 3d , ( A l a . Crim. App. 2010) . 

However, 

"The burden of p l e a d i n g under Rule 32.3 and Rule 
32.6(b) i s a heavy one. C o n c l u s i o n s unsupported by 
s p e c i f i c f a c t s w i l l not s a t i s f y the r e q u i r e m e n t s of 
Rule 32.3 and R u l e 32.6(b). The f u l l f a c t u a l b a s i s 
f o r the c l a i m must be i n c l u d e d i n the p e t i t i o n 
i t s e l f . I f , assuming e v e r y f a c t u a l a l l e g a t i o n i n a 
Rule 32 p e t i t i o n t o be t r u e , a c o u r t cannot 

4 D a n i e l appears t o be c i t i n g the s t a n d a r d f o r p l e a d i n g 
c i v i l cases i n Alabama and not the r e q u i r e m e n t s f o r p l e a d i n g 
c l a i m s i n a Rule 32 p e t i t i o n . 
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determine whether the p e t i t i o n e r i s e n t i t l e d t o 
r e l i e f , the p e t i t i o n e r has not s a t i s f i e d the burden 
of p l e a d i n g under Rule 32.3 and Rule 3 2 . 6 ( b ) . See 
B r a c k n e l l v. S t a t e , 883 So. 2d 724 ( A l a . Crim. App. 
2003)." 

Hyde, 950 So. 2d a t 356. 

F o r a p e t i t i o n e r t o e s t a b l i s h a c l a i m o f i n e f f e c t i v e 

a s s i s t a n c e o f c o u n s e l he must show: (1) t h a t c o u n s e l ' s 

p e r f o r m a n c e was d e f i c i e n t ; and (2) t h a t he was p r e j u d i c e d by 

t h e d e f i c i e n t p e r f o r m a n c e . See S t r i c k l a n d v. W a s h i n g t o n , 466 

U.S. 668 ( 1 9 8 4 ) . 

" J u d i c i a l s c r u t i n y o f c o u n s e l ' s p e r f o r m a n c e 
must be h i g h l y d e f e r e n t i a l . I t i s a l l t o o t e m p t i n g 
f o r a d e f e n d a n t t o s e c o n d - g u e s s c o u n s e l ' s a s s i s t a n c e 
a f t e r c o n v i c t i o n o r a d v e r s e s e n t e n c e , and i t i s a l l 
t o o e a s y f o r a c o u r t , e x a m i n i n g c o u n s e l ' s d e f e n s e 
a f t e r i t has p r o v e d u n s u c c e s s f u l , t o c o n c l u d e t h a t 
a p a r t i c u l a r a c t o r o m i s s i o n o f c o u n s e l was 
u n r e a s o n a b l e . C f . E n g l e v. I s a a c , 456 U.S. 107, 
133-34 ( 1 9 8 2 ) . A f a i r a s s e s s m e n t o f a t t o r n e y 
p e r f o r m a n c e r e q u i r e s t h a t e v e r y e f f o r t be made t o 
e l i m i n a t e t h e d i s t o r t i n g e f f e c t s o f h i n d s i g h t , t o 
r e c o n s t r u c t t h e c i r c u m s t a n c e s o f c o u n s e l ' s 
c h a l l e n g e d c o n d u c t , and t o e v a l u a t e t h e c o n d u c t f r o m 
c o u n s e l ' s p e r s p e c t i v e a t t h e t i m e . B e c a u s e o f t h e 
d i f f i c u l t i e s i n h e r e n t i n m a k i n g t h e e v a l u a t i o n , a 
c o u r t must i n d u l g e a s t r o n g p r e s u m p t i o n t h a t 
c o u n s e l ' s c o n d u c t f a l l s w i t h i n t h e w i d e r a n g e o f 
r e a s o n a b l e p r o f e s s i o n a l a s s i s t a n c e ; t h a t i s , t h e 
d e f e n d a n t must overcome t h e p r e s u m p t i o n t h a t , u n d e r 
t h e c i r c u m s t a n c e s , t h e c h a l l e n g e d a c t i o n 'might be 
c o n s i d e r e d sound t r i a l s t r a t e g y . ' See M i c h e l v. 
L o u i s i a n a , [350 U.S. 9 1 ] , a t 101 [ ( 1 9 5 5 ) ] . T h e r e 
a r e c o u n t l e s s ways t o p r o v i d e e f f e c t i v e a s s i s t a n c e 
i n any g i v e n c a s e . Even t h e b e s t c r i m i n a l d e f e n s e 
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a t t o r n e y s w o u l d n o t d e f e n d a p a r t i c u l a r c l i e n t i n 
t h e same way." 

S t r i c k l a n d , 4 66 U.S. a t 689 ( c i t a t i o n s o m i t t e d ) . As t h e 

U n i t e d S t a t e s Supreme C o u r t f u r t h e r s t a t e d : 

" [ S ] t r a t e g i c c h o i c e s made a f t e r t h o r o u g h 
i n v e s t i g a t i o n o f l a w and f a c t s r e l e v a n t t o p l a u s i b l e 
o p t i o n s a r e v i r t u a l l y u n c h a l l e n g e a b l e ; and s t r a t e g i c 
c h o i c e s made a f t e r l e s s t h a n c o m p l e t e i n v e s t i g a t i o n 
a r e r e a s o n a b l e p r e c i s e l y t o t h e e x t e n t t h a t 
r e a s o n a b l e p r o f e s s i o n a l j u d g m e n t s s u p p o r t t h e 
l i m i t a t i o n s on i n v e s t i g a t i o n . I n o t h e r w o r d s , 
c o u n s e l has a d u t y t o make r e a s o n a b l e i n v e s t i g a t i o n s 
o r t o make a r e a s o n a b l e d e c i s i o n t h a t makes 
p a r t i c u l a r i n v e s t i g a t i o n s u n n e c e s s a r y . I n any 
i n e f f e c t i v e n e s s c a s e , a p a r t i c u l a r d e c i s i o n n o t t o 
i n v e s t i g a t e must be d i r e c t l y a s s e s s e d f o r 
r e a s o n a b l e n e s s i n a l l t h e c i r c u m s t a n c e s , a p p l y i n g a 
h e a v y measure o f d e f e r e n c e t o c o u n s e l ' s j u d g m e n t s . " 

S t r i c k l a n d , 466 U.S. a t 690-91. 

The r e q u i r e m e n t s f o r p l e a d i n g c l a i m s of i n e f f e c t i v e 

a s s i s t a n c e of c o u n s e l were s e t out i n Hyde: 

"To s u f f i c i e n t l y p l e a d an a l l e g a t i o n of i n e f f e c t i v e 
a s s i s t a n c e of c o u n s e l , a Rule 32 p e t i t i o n e r not o n l y 
must ' i d e n t i f y the [ s p e c i f i c ] a c t s or o m i s s i o n s of 
c o u n s e l t h a t are a l l e g e d not t o have been the r e s u l t 
of r e a s o n a b l e p r o f e s s i o n a l judgment,' S t r i c k l a n d v.  
Washington, 466 U.S. 668, 690, 104 S.Ct. 2052, 80 
L.Ed.2d 674 (1984), but a l s o must p l e a d s p e c i f i c 
f a c t s i n d i c a t i n g t h a t he or she was p r e j u d i c e d by 
the a c t s or o m i s s i o n s , i . e . , f a c t s i n d i c a t i n g ' t h a t 
t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t , but f o r 
c o u n s e l ' s u n p r o f e s s i o n a l e r r o r s , the r e s u l t of the 
p r o c e e d i n g would have been d i f f e r e n t . ' 466 U.S. a t 
694, 104 S.Ct. 2052, 80 L.Ed.2d 674. A bare 
a l l e g a t i o n t h a t p r e j u d i c e o c c u r r e d w i t h o u t s p e c i f i c 
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f a c t s i n d i c a t i n g how the p e t i t i o n e r was p r e j u d i c e d 
i s not s u f f i c i e n t . " 

950 So. 2d a t 356. "[T]he c l a i m of i n e f f e c t i v e a s s i s t a n c e of 

c o u n s e l i s a g e n e r a l a l l e g a t i o n t h a t o f t e n c o n s i s t s of 

numerous s p e c i f i c s u b c a t e g o r i e s . Each s u b c a t e g o r y i s an 

independent c l a i m t h a t must be s u f f i c i e n t l y p l e a d e d . " C o r a l 

v. S t a t e , 900 So. 2d 1274, 1284 ( A l a . Crim. App. 2004), r e v ' d 

on o t h e r grounds, Ex p a r t e J e n k i n s , 972 So. 2d 159 ( A l a . 

2005). 

D a n i e l was r e p r e s e n t e d a t t r i a l by a t t o r n e y s Katheree 

Hughes and D a n i t a H a s k i n s . New c o u n s e l was a p p o i n t e d t o 

r e p r e s e n t D a n i e l s on h i s motion f o r a new t r i a l and on d i r e c t 

a p p e a l . 

A. 

F i r s t , D a n i e l argues t h a t the c i r c u i t c o u r t e r r e d i n 

summarily d i s m i s s i n g h i s c l a i m t h a t h i s t r i a l c o u n s e l was 

i n e f f e c t i v e f o r f a i l i n g t o i n v e s t i g a t e the S t a t e ' s case 

a g a i n s t him. 

In h i s second amended p o s t c o n v i c t i o n p e t i t i o n , D a n i e l 

m erely p l e a d e d t h a t h i s t r i a l c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o i n t e r v i e w George Jackson -- the S t a t e ' s main 

w i t n e s s . D a n i e l p l e a d e d the f o l l o w i n g : 
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" T r i a l c o u n s e l d i d not i n t e r v i e w any of the S t a t e ' s 
w i t n e s s e s b e f o r e t r i a l , i n c l u d i n g the S t a t e ' s s t a r 
w i t n e s s , George Jackson. Counsel's f a i l i n g i n t h i s 
r e g a r d was p a t e n t l y u n r e a s o n a b l e . The S t a t e ' s case 
r e s t e d e n t i r e l y on Mr. Jackson's u n c o r r o b o r a t e d 
t e s t i m o n y , and t r i a l c o u n s e l ' s apparent t r i a l 
s t r a t e g y was t o attempt t o i m p l i c a t e Mr. Jackson i n 
the s h o o t i n g s . There i s s i m p l y no j u s t i f i c a t i o n 
f o r t r i a l c o u n s e l ' s f a i l u r e t o a c t i v e l y i n v e s t i g a t e 
Mr. Jackson's background, and seek a l l a v a i l a b l e 
i n f o r m a t i o n t o d i s c r e d i t Mr. Jackson or h i s s t o r y 
( i n c l u d i n g i n f o r m a t i o n from Mr. Jackson h i m s e l f ) , 
b e f o r e t r i a l . Mr. D a n i e l would not have been found 
g u i l t y had Mr. Jackson's c r e d i b i l i t y as a w i t n e s s 
and as an i n n o c e n t b y s t a n d e r been c h a l l e n g e d . " 

(C. 147.) 

Assuming D a n i e l ' s a s s e r t i o n s are t r u e , D a n i e l f a i l e d t o 

p l e a d what e v i d e n c e c o u n s e l c o u l d have uncovered t h a t would 

have d i s c r e d i t e d Jackson's t e s t i m o n y or t h a t Jackson would 

have even spoken t o D a n i e l ' s a t t o r n e y s , g i v e n t h a t D a n i e l ' s 

e n t i r e defense was t h a t J a c k s o n , and not he, committed the 

double h o m i c i d e . 5 D a n i e l f a i l e d t o s a t i s f y h i s burden of 

p l e a d i n g f u l l f a c t s under Rule 32.3, A l a . R. Crim. P., and 

Rule 32.6(b), A l a . R. Crim. P. See Hyde, 950 So. 2d a t 356. 

5 A t a s t a t u s h e a r i n g on the p o s t c o n v i c t i o n p e t i t i o n , Rule 
32 c o u n s e l conceded t h a t Jackson c o u l d have r e f u s e d t o t a l k 
w i t h D a n i e l ' s a t t o r n e y s . 
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In t h i s s e c t i o n of D a n i e l ' s b r i e f , he a l s o argues t h a t 

c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o i n v e s t i g a t e the 

" f i n d i n g s of v a r i o u s p o l i c e o f f i c e r s . " In h i s p e t i t i o n , 

D a n i e l merely p l e a d e d the f o l l o w i n g : " T r i a l c o u n s e l a l s o 

f a i l e d t o a d e q u a t e l y i n v e s t i g a t e the f i n d i n g s of the v a r i o u s 

p o l i c e o f f i c e r s c a l l e d as w i t n e s s e s f o r the S t a t e by t a l k i n g 

t o those o f f i c e r s b e f o r e they gave t e s t i m o n y a g a i n s t h i s 

c l i e n t . " (C. 148.) 

D a n i e l f a i l e d t o i d e n t i f y , by name, any p o l i c e o f f i c e r 

whose f i n d i n g s c o u n s e l s h o u l d have i n v e s t i g a t e d . "[The 

p e t i t i o n e r ] c l a i m e d t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g 

t o i n t e r v i e w S t a t e w i t n e s s e s . However, i n t h i s s e c t i o n of 

[the p e t i t i o n e r ' s ] amended p e t i t i o n he f a i l e d t o i d e n t i f y one 

w i t n e s s by name. C l e a r l y , [the p e t i t i o n e r ] f a i l e d t o meet h i s 

burden of p l e a d i n g i n r e g a r d t o t h i s c l a i m . " Lee, 44 So. 3d 

a t 1158. L i k e w i s e , D a n i e l f a i l e d t o comply w i t h the 

s p e c i f i c i t y r e q u i r e m e n t s of Rule 32.6, A l a . R. Crim. P. 

Moreover, as we s t a t e d i n R o b i t a i l l e v. S t a t e , 971 So. 2d 

43 ( A l a . Crim. App. 2005): 

" ' [ t ] h e f a i l u r e t o i n t e r v i e w or t a k e the 
d e p o s i t i o n s of the S t a t e ' s w i t n e s s e s f o r 
impeachment purposes i s not p r e j u d i c i a l per 
se. See McCleskey v. Kemp, 753 F.2d 877, 
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900 (11th C i r . 1985) (en banc) ( h o l d i n g no 
p r e j u d i c e shown where a t t o r n e y f a i l e d t o 
i n t e r v i e w two of S t a t e ' s w i t n e s s e s and 
p o t e n t i a l defense w i t n e s s e s ) ; B o y k i n s v.  
Wainwright, 737 F.2d 1539, 1543 (11th C i r . 
1984) ( h o l d i n g no p r e j u d i c e shown where 
a t t o r n e y f a i l e d t o i n t e r v i e w p r o s e c u t i o n ' s 
e x p e r t w i t n e s s e s ) , c e r t . d e n i e d , [470] U.S. 
[1059], 105 S.Ct. 1775, 84 L.Ed.2d 834 
(1985); Solomon v. Kemp, 735 F.2d 395, 402 
(11th C i r . 1984) ( h o l d i n g no p r e j u d i c e 
shown where a t t o r n e y f a i l e d t o t a l k t o a l l 
of the S t a t e ' s w i t n e s s e s and d i d not seek 
funds f o r an i n v e s t i g a t o r ) , c e r t . d e n i e d , 
[469] U.S. [1181], 105 S.Ct. 940, 83 
L.Ed.2d 952 (1985).'" 

971 So. 2d a t 72, q u o t i n g A l d r i c h v. Wainwright, 777 F.2d 630, 

636-37 (11th C i r . 1985). 

D a n i e l next argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o meet w i t h D a n i e l u n t i l a few days b e f o r e h i s 

c a p i t a l - m u r d e r t r i a l . 

In D a n i e l ' s second amended p e t i t i o n he p l e a d e d t h a t h i s 

a t t o r n e y s f a i l e d t o answer h i s r e q u e s t s f o r a meeting and d i d 

not meet w i t h him u n t i l t h r e e days b e f o r e h i s t r i a l began. In 

s u p p o r t of t h i s c o n t e n t i o n D a n i e l a t t a c h e d t o h i s p e t i t i o n 

c o p i e s of t h r e e l e t t e r s he wrote t o c o u n s e l . In the f i r s t 

l e t t e r , d a t e d F e b r u a r y 21, 2003, D a n i e l wrote: " P l e a s e r e a d 

a t t a c h e d Alabama Rul e s of Conduct and r e q u e s t per me ASAP. 
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Request you a u d i t me i n compliance w i t h the r e q u e s t e d 

m a t e r i a l s ASAP. Mr. [Katheree] Hughes [ J r . ] , I f u r t h e r 

r e q u e s t you f o r w a r d a copy of a l l e n c l o s e d t o Ms. [Danita] 

H a s k i n s , she a l s o , r e p r e s e n t i n g me i n t h i s c a p i t a l case. 

C o n s i d e r i n g the g r o s s s e r i o u s n e s s of the pending charge 

a g a i n s t me I hope and p r a y I hear from you i n the v e r y near 

f u t u r e . " (C. 232.) The second l e t t e r , d a t e d F e b r u a r y 28, 

2003, rea d s , i n p a r t : 

"Be a d v i s e d I have r e c e i v e d a l e t t e r per Mr. Hughes 
t h a t i s t o t a l l y u n a c c e p t a b l e as t o my p r e v i o u s 
l e t t e r of F e b r u a r y 21, 2003, r e q u e s t i n g the two of 
you p l e a s e p r o v i d e me w i t h a l l c o p i e s of d i s c o v e r y 
e v i d e n c e t h a t you have r e c e i v e d v i a the S t a t e of 
Alabama i n r e g a r d t o my c r i m i n a l case p e n d i n g i n 
J e f f e r s o n County, Alabama." 6 

The l a s t l e t t e r , d a t e d March 2, 2003, and a d d r e s s e d t o the 

Alabama S t a t e Bar, r e q u e s t e d two b a r - c o m p l a i n t forms. 

Assuming D a n i e l ' s a s s e r t i o n s are t r u e , i n n e i t h e r 

D a n i e l ' s p e t i t i o n nor h i s e x h i b i t s d i d D a n i e l p l e a d what 

e v i d e n c e or h e l p he c o u l d have p r o v i d e d t o h i s a t t o r n e y s or 

how he was p r e j u d i c e d by t h e i r f a i l u r e t o c o n s u l t w i t h him i n 

a more t i m e l y manner. D a n i e l f a i l e d t o p l e a d the f u l l f a c t s 

6 T h i s l e t t e r c l e a r l y i n d i c a t e s t h a t D a n i e l had r e c e i v e d 
some correspondence from one of h i s t r i a l a t t o r n e y s . 
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i n s u p p o r t of t h i s c l a i m ; t h e r e f o r e , i t was p r o p e r l y d i s m i s s e d 

p u r s u a n t t o Rule 32.6, A l a . R. Crim. P. 

Furthermore, 

"'We know of no case e s t a b l i s h i n g a minimum 
number of meetings between c o u n s e l and c l i e n t p r i o r 
t o t r i a l n e c e s s a r y t o p r e p a r e an a t t o r n e y t o p r o v i d e 
e f f e c t i v e a s s i s t a n c e of c o u n s e l . ' U n i t e d S t a t e s ex  
r e l . K l e b a v. M c G i n n i s , 796 F.2d 947, 954 (7th C i r . 
1986). ' [ B ] r e v i t y of c o n s u l t a t i o n time between a 
defendant and h i s c o u n s e l , a l o n e , cannot s u p p o r t a 
c l a i m of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . Jones  
v. Wainwright, 604 F.2d 414, 416 (5th C i r . 1979).' 
Murray v. Maggio, 736 F.2d 279, 282 (5th C i r . 
1984). " 

Davis v. S t a t e , 44 So. 3d 1118, 1130 ( A l a . Crim. App. 2009). 

D a n i e l f u r t h e r argues t h a t h i s t r i a l c o u n s e l was 

i n e f f e c t i v e f o r f a i l i n g t o conduct "meaningful i n t e r v i e w s " 

w i t h h i s f a m i l y members and f r i e n d s . He a s s e r t s t h a t i f 

c o u n s e l had had more "meaningful i n t e r v i e w s " w i t h h i s mother 

and s i s t e r , c o u n s e l would have d i s c o v e r e d c h a r a c t e r e v i d e n c e 

t h a t s h o u l d have been a d m i t t e d a t the g u i l t phase. 

The S t a t e a s s e r t e d the f o l l o w i n g i n i t s motion t o 

d i s m i s s : 

" D a n i e l does not s t a t e ... what s p e c i f i c 
i n f o r m a t i o n h i s mother and/or s i s t e r c o u l d have 
p r o v i d e d t h a t would have been m a t e r i a l or r e l e v a n t 
t o any g u i l t phase i s s u e s . 
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II 

" D a n i e l was charged w i t h i n t e n t i o n a l l y murdering 
two p e o p l e s i m p l y because one of them used a r a c i a l 
s l u r t h a t D a n i e l , a p p a r e n t l y , found o f f e n s i v e . 
D a n i e l does not e x p l a i n t o the Court how i n j e c t i n g 
the i s s u e of h i s c h a r a c t e r i n t o the g u i l t phase of 
h i s t r i a l c o u l d have p o s s i b l y made a d i f f e r e n c e i n 
the outcome. In f a c t , i f h i s t r i a l c o u n s e l s had 
o f f e r e d c h a r a c t e r e v i d e n c e i n the g u i l t phase, i t 
would have opened the door f o r the p r o s e c u t i o n t o 
i n t r o d u c e e v i d e n c e t h a t D a n i e l had been c o n v i c t e d of 
a crime i n v o l v i n g v i o l e n c e and, p o s s i b l y , o t h e r drug 
r e l a t e d f e l o n i e s . There i s no r e a s o n a b l e 
p r o b a b i l i t y the outcome of the g u i l t phase would 
have been d i f f e r e n t i f [counsel] had i n j e c t e d a 
t r a i t of D a n i e l ' s c h a r a c t e r . " 

(C. 451-52.) 

I n i t i a l l y , we note t h a t D a n i e l f a i l e d t o p l e a d what 

s p e c i f i c c h a r a c t e r e v i d e n c e s h o u l d have been p r e s e n t e d a t the 

g u i l t phase or how he was p r e j u d i c e d by c o u n s e l ' s f a i l u r e t o 

p r e s e n t t h a t e v i d e n c e . T h i s c l a i m was c o r r e c t l y d i s m i s s e d f o r 

i t s f a i l u r e t o comply w i t h the f u l l - f a c t p l e a d i n g r e q u i r e m e n t s 

of Rule 32 . 6 ( b ) , A l a . R. Crim. P. 

A l s o , d u r i n g a s t a t u s h e a r i n g on the p o s t c o n v i c t i o n 

p r o c e e d i n g s i n May 2007, the c i r c u i t c o u r t q u e s t i o n e d the 

a d v i s a b i l i t y of i n t r o d u c i n g c h a r a c t e r e v i d e n c e a t the g u i l t 

phase. We agree. As P r o f e s s o r Gamble w r i t e s : 

"One of the c a r d i n a l p r i n c i p l e s of the common 
law i s t h a t a person's c h a r a c t e r , good or bad, 
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o f f e r e d f o r the purpose of showing h i s conduct on a 
s p e c i f i e d o c c a s i o n , i s not p r o v a b l e by e v i d e n c e of 
h i s s p e c i f i c a c t s or course of conduct. The p o l i c y 
b e h i n d the r u l e i s t h a t the r e c e p t i o n of such 
e v i d e n c e would r e s u l t i n an i n t o l e r a b l e c o n f u s i o n of 
the i s s u e s . 

"The most commonly a p p l i e d form of the above 
p r i n c i p l e i s found i n the r u l e t h a t the c r i m i n a l l y 
accused may not prove h i s good c h a r a c t e r , as t e n d i n g 
t o show t h a t he d i d not commit the crime i n 
q u e s t i o n , by showing p r i o r s p e c i f i c good a c t s . I t 
i s , of c o u r s e , the r i g h t of the accused t o i n t r o d u c e 
h i s good c h a r a c t e r but o n l y by means of g e n e r a l 
r e p u t a t i o n . Once the accused i n t r o d u c e s e v i d e n c e of 
h i s good c h a r a c t e r , the door i s opened f o r the 
p r o s e c u t i o n t o r e b u t w i t h p r o o f of h i s bad 
c h a r a c t e r . However, the p r o s e c u t i o n may not prove 
the accused's bad c h a r a c t e r by showing p r i o r 
s p e c i f i c a c t s . The p r o s e c u t i o n , l i k e the accused, 
i s r e l e g a t e d t o p r o v i n g c h a r a c t e r v i a g e n e r a l 
r e p u t a t i o n . 

"The p r e s e n t p r i n c i p l e i s one t h a t has been 
termed the ' g e n e r a l e x c l u s i o n a r y r u l e of c h a r a c t e r . ' 
C o l l a t e r a l a c t s of a l i t i g a n t are g e n e r a l l y 
i n a d m i s s i b l e when o f f e r e d t o prove t h a t the l i t i g a n t 
was of a p a r t i c u l a r c h a r a c t e r and a c t e d c o n s i s t e n t 
t h e r e w i t h on the o c c a s i o n i n q u e s t i o n . " 

C. Gamble, M c E l r o y ' s Alabama Ev i d e n c e §26.01(4) (6th ed. 

2009). "'Whether t o i n t r o d u c e c h a r a c t e r e v i d e n c e and 

p o t e n t i a l l y open the door f o r impeachment i s c l e a r l y one of 

t a c t i c s and s t r a t e g y . ' " Smith v. S t a t e , 288 Ga. 348, 354, 703 

S.E.2d 629, 636 (2010), q u o t i n g Washington v. S t a t e , 276 Ga. 

655, 659, 581 S.E.2d 518 (2003). D a n i e l had an e x t e n s i v e 
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c r i m i n a l r e c o r d . I f c o u n s e l had p r e s e n t e d c h a r a c t e r e v i d e n c e 

a t the g u i l t phase, the S t a t e would have had the o p p o r t u n i t y 

t o r e b u t t h a t e v i d e n c e w i t h p r o o f of D a n i e l ' s bad c h a r a c t e r . 7 

There was no m a t e r i a l i s s u e of f a c t or law t h a t would have 

e n t i t l e d D a n i e l t o r e l i e f ; t h e r e f o r e , t h i s c l a i m was c o r r e c t l y 

d i s m i s s e d . See Rule 32.7(d), A l a . R. Crim. P. 

D. 

D a n i e l next a s s e r t s t h a t h i s c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o i n t e r v i e w c e r t a i n p o t e n t i a l defense w i t n e s s e s . 

"'[T]he f a i l u r e t o i n t e r v i e w or t a k e the d e p o s i t i o n s of the 

S t a t e ' s w i t n e s s e s f o r impeachment purposes i s not p r e j u d i c i a l 

per s e . ' " R o b i t a i l l e , 971 So. 2d a t 72, q u o t i n g A l d r i c h v.  

Wainwright, 777 F.2d 630, 636-37 (11th C i r . 1985). 

D a n i e l s p e c i f i c a l l y q u e s t i o n s c o u n s e l ' s f a i l u r e t o 

i n t e r v i e w the f o l l o w i n g p o t e n t i a l w i t n e s s e s : 

Donald Bass. C o u n s e l , he s a y s , was i n e f f e c t i v e f o r 

f a i l i n g t o i n t e r v i e w Donald Bass because Bass c o u l d have 

7 " ' I n a c r i m i n a l p r o s e c u t i o n , i t i s g e n e r a l l y agreed t h a t 
the s t a t e i s not a l l o w e d t o i n t r o d u c e e v i d e n c e of the 
accused's bad c h a r a c t e r u n t i l the accused has f i r s t e n t e r e d 
e v i d e n c e of h i s good c h a r a c t e r . ' " Dockey v. S t a t e , 659 So. 2d 
219, 220-21 ( A l a . Crim. App. 1994), q u o t i n g C. Gamble, 
M c E l r o y ' s Alabama Ev i d e n c e §27.01(1) (4th ed. 1991). See a l s o 
Rule 404, A l a . R. E v i d . 

26 



CR-08-0670 

t e s t i f i e d t h a t Jackson had a gun on the n i g h t of the murders 

and t h a t he aimed the gun a t the v i c t i m s . The r e c o r d of 

D a n i e l ' s t r i a l shows t h a t c o u n s e l c a l l e d Bass as a defense 

w i t n e s s . 8 Bass t e s t i f i e d t h a t he had seen Jackson w i t h a gun 

b e f o r e the murders. There was no m a t e r i a l i s s u e of f a c t or 

law t h a t e n t i t l e d D a n i e l t o r e l i e f i n r e g a r d t o t h i s c l a i m . 

See Rule 32.7(d), A l a . R. Crim. P. 

Brenda K i n g and Haywood K i n g . Counsel s h o u l d have 

i n t e r v i e w e d Jackson's p a r e n t s , the K i n g s , because he says, 

they had i n f o r m a t i o n t h a t would have a s s i s t e d c o u n s e l i n 

c r o s s - e x a m i n i n g J a c k s o n . D a n i e l p l e a d e d the f o l l o w i n g : 

" A c c o r d i n g t o i n f o r m a t i o n i n t r i a l c o u n s e l ' s 
p o s s e s s i o n , Brenda K i n g , Mr. Jackson's mother, and 
Haywood K i n g , Mr. Jackson's s t e p f a t h e r , were 
i n s t r u m e n t a l i n c a u s i n g Mr. Jackson t o r e p o r t the 
murders t o the p o l i c e the day a f t e r t h e y o c c u r r e d , 
and i m p l i c a t e Mr. D a n i e l i n the crime. Because the 
K i n g s saw and spoke t o Mr. Jackson s h o r t l y a f t e r the 
murders and b e f o r e Mr. Jackson c o n t a c t e d the p o l i c e , 
the f a i l u r e of t r i a l c o u n s e l t o attempt t o o b t a i n 
any i n f o r m a t i o n from them c o n c e r n i n g Mr. Jackson's 
s t a t e of mind, what c l o t h e s he was w e a r i n g , whether 
h i s c l o t h e s were b l o o d s t a i n e d , the statement he 
made b e f o r e t h e y c o n v i n c e d him t o go t o the p o l i c e , 
t h e i r knowledge of the i n c i d e n t , or what Mr. Jackson 
t o l d them about h i s and Mr. D a n i e l ' s r o l e i n the 

8We have taken j u d i c i a l n o t i c e of our r e c o r d s r e l a t e d t o 
D a n i e l ' s d i r e c t a p p e a l of h i s c a p i t a l - m u r d e r c o n v i c t i o n . See  
H u l l v. S t a t e , 607 So. 2d 369, 371 ( A l a . Crim. App. 1992) . 
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s h o o t i n g s c o n s t i t u t e d i n e f f e c t i v e a s s i s t a n c e . At 
the v e r y l e a s t , t h i s i n f o r m a t i o n would have a s s i s t e d 
t r i a l c o u n s e l i n c o n d u c t i n g a m e a n i n g f u l c r o s s -
e x a m i n a t i o n of Mr. J a c k s o n . " 

(C. 148-49.) 

F i r s t , D a n i e l f a i l e d t o p l e a d t h a t the K i n g s would have 

been w i l l i n g t o t a l k w i t h D a n i e l ' s a t t o r n e y s , g i v e n t h a t 

D a n i e l ' s defense was t h a t t h e i r son committed the murders. 

Nor d i d D a n i e l p l e a d how he was p r e j u d i c e d by c o u n s e l ' s 

f a i l u r e t o speak w i t h the K i n g s . D a n i e l f a i l e d t o meet the 

s p e c i f i c i t y r e q u i r e m e n t s of Rule 32.6, A l a . R. Crim. P. 

Moreover, the o n l y i n f o r m a t i o n D a n i e l p l e a d e d c o u n s e l 

f a i l e d t o o b t a i n was t h a t the K i n g s c o n v i n c e d Jackson t o go t o 

p o l i c e and t h a t the p o l i c e p a i d f o r Jackson t o s t a y i n a h o t e l 

a f t e r he r e p o r t e d the murders. The r e c o r d shows t h a t 

t e s t i m o n y was p r e s e n t e d t h a t the K i n g s c o n v i n c e d Jackson t o go 

the p o l i c e . In f a c t , the c i r c u i t c o u r t i n i t s s e n t e n c i n g 

o r d e r s t a t e d t h a t the K i n g s c o n v i n c e d t h e i r son, Jackson, t o 

go t o the p o l i c e about the double h o m i c i d e . A l s o , D a n i e l 

c a l l e d Sgt. C y n t h i a E c h o l s of the Birmingham P o l i c e Department 

as a defense w i t n e s s . She t e s t i f i e d t h a t Jackson was a f r a i d 

and t h a t he asked the p o l i c e t o p r o t e c t him from D a n i e l . The 

r e c o r d shows t h a t c o u n s e l ' s c r o s s - e x a m i n a t i o n of Jackson was 
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e x t e n s i v e . Counsel t h o r o u g h l y c ross-examined him about 

i n c o n s i s t e n c i e s i n h i s t r i a l t e s t i m o n y and h i s statement t o 

p o l i c e and why he d i d not r e p o r t the murders u n t i l the next 

day. There was no m a t e r i a l i s s u e or f a c t or law t h a t would 

have e n t i t l e d D a n i e l t o r e l i e f on t h i s c l a i m . See Rule 

3 2 . 7 ( d ) , A l a . R. Crim. P. 

A s h l e y Contorno. Counsel s h o u l d have i n t e r v i e w e d 

Contorno because, he says, Jackson l i v e d w i t h her a f t e r the 

s h o o t i n g s and c o u l d have t e s t i f i e d t h a t 

"Jackson had a s h o r t temper and had o f t e n bragged t o 
her t h a t he was a member of a gang. He l e f t South 
C a r o l i n a not s i m p l y because h i s '[h]ome scene was 
j u s t rough', but because h i s f a m i l y members caught 
him s t e a l i n g t o su p p o r t h i s drug h a b i t . Ms. 
Contorno a l s o s t a t e d t h a t she b e l i e v e d Jackson had 
a j u v e n i l e r e c o r d . " 

(C. 150.) 

In i t s motion t o d i s m i s s , the S t a t e c o r r e c t l y a s s e r t e d 

the f o l l o w i n g : 

"None of the ' i n f o r m a t i o n ' l i s t e d above would 
have been a d m i s s i b l e t o impeach Jackson's t r i a l 
t e s t i m o n y . Testimony t h a t Jackson had a temper or 
t h a t he had s t o l e n from members of h i s f a m i l y would 
be e x c l u d e d under Rule 608, A l a . R. E v i d . F u r t h e r , 
any t e s t i m o n y t h a t Jackson s a i d he was a gang member 
or t h a t he had a j u v e n i l e r e c o r d would not have been 
a d m i s s i b l e f o r impeachment. See Rul e s 608(a) and 
609(d), A l a . R. E v i d . D a n i e l cannot demonstrate t h a t 
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h i s t r i a l c o u n s e l s ' performance was d e f i c i e n t f o r 
f a i l i n g t o p r e s e n t i n a d m i s s i b l e e v i d e n c e . " 

(C. 457-58.) 

The e v i d e n c e c i t e d above t h a t D a n i e l a s s e r t s c o u n s e l was 

i n e f f e c t i v e f o r f a i l i n g t o p r e s e n t was not a d m i s s i b l e a t the 

g u i l t phase. Rule 609(a), A l a . R. E v i d . , p r o v i d e s : 

"(a) O p i n i o n and Rep u t a t i o n E v i d e n c e of 
C h a r a c t e r . The c r e d i b i l i t y of a w i t n e s s may be 
a t t a c k e d or s u p p o r t e d by evi d e n c e i n the form of 
o p i n i o n or r e p u t a t i o n , but s u b j e c t t o these 
l i m i t a t i o n s : (1) the ev i d e n c e may r e f e r o n l y t o 
c h a r a c t e r f o r t r u t h f u l n e s s or u n t r u t h f u l n e s s , and 
(2) e v i d e n c e of t r u t h f u l c h a r a c t e r i s a d m i s s i b l e 
o n l y a f t e r the c h a r a c t e r of the w i t n e s s f o r 
t r u t h f u l n e s s has been a t t a c k e d by o p i n i o n or 
r e p u t a t i o n e v i d e n c e or o t h e r w i s e . " 

Rule 609(d), A l a . R. E v i d . , s t a t e s : "Evidence of j u v e n i l e or 

y o u t h f u l o f f e n d e r a d j u d i c a t i o n i s not a d m i s s i b l e under t h i s 

r u l e . " See a l s o Ex p a r t e Thomas, 625 So. 2d 1156 ( A l a . 1993) 

( a d m i s s i b l e of ev i d e n c e t h a t defendant was member of gang was 

r e v e r s i b l e e r r o r ) . "'Counsel w i l l not be deemed i n e f f e c t i v e 

f o r f a i l i n g t o p r e s e n t i n a d m i s s i b l e e v i d e n c e . ' " Kuehne v. 

S t a t e , 107 S.W.3d 285, 294 (Mo. App. W.D. 2003), q u o t i n g 

Barnum v. S t a t e , 52 S.W.3d 604, 608 (Mo. App. W.D. 2001). 

D a n i e l f u r t h e r p l e a d e d i n h i s Rule 32 p e t i t i o n t h a t 

Contorno c o u l d have t e s t i f i e d t h a t Jackson "went back i n t o the 
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v i c t i m s ' s apartment and removed ev i d e n c e of h i s presence from 

the crime scene." (C. 150.) J a c k s o n t e s t i f i e d a t D a n i e l ' s 

t r i a l t h a t he d i d not go back i n t o the apartment; t h e r e f o r e , 

Contorno's a l l e g e d statement was i n c o n s i s t e n t w i t h Jackson's 

t r i a l t e s t i m o n y . D a n i e l f a i l e d t o p l e a d how Contorno's 

o t h e r w i s e i n a d m i s s i b l e statement would have been a d m i s s i b l e t o 

impeach Jackson's t e s t i m o n y or what Jackson removed or changed 

at the crime scene. D a n i e l f a i l e d t o p l e a d the f u l l f a c t s t o 

s u p p o r t t h i s c l a i m ; t h e r e f o r e , he f a i l e d t o comply w i t h Rule 

32.6, A l a . R. Crim. P. 

Tim S w i f t . C o u n s e l , he says, s h o u l d have i n t e r v i e w e d 

S w i f t , a c l e r k a t a convenience s t o r e where D a n i e l p u r c h a s e d 

beer on the day of the murders. D a n i e l p l e a d e d the f o l l o w i n g 

i n r e g a r d t o t h i s w i t n e s s : 

"Tim S w i f t was i d e n t i f i e d i n the S t a t e ' s 
p r e t r i a l d i s c l o s u r e s as the c l e r k a t the Accumart 
who s o l d beer t o Mr. D a n i e l and Mr. Jackson b e f o r e 
the two men went t o the v i c t i m s ' apartment. At the 
v e r y l e a s t , Mr. S w i f t c o u l d have p r o v i d e d 
i n f o r m a t i o n about the b e h a v i o r of Messrs. Jackson 
and D a n i e l i n the hours b e f o r e the c r i m e , i n c l u d i n g 
whether Mr. Jackson appeared i n t o x i c a t e d or 
a g i t a t e d . " 

(C. 151.) 
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D a n i e l f a i l e d t o p l e a d t h a t he had spoken t o S w i f t or 

t h a t S w i f t was i n p o s s e s s i o n of any i n f o r m a t i o n , much l e s s 

f a v o r a b l e i n f o r m a t i o n , c o n c e r n i n g D a n i e l or Jac k s o n . D a n i e l 

p l e a d e d c o n c l u s i o n s w i t h o u t any s p e c i f i c f a c t u a l s u p p o r t ; 

t h e r e f o r e , he f a i l e d t o comply w i t h the f u l l - f a c t p l e a d i n g 

r e q u i r e m e n t s of Rule 32.6(b), A l a . R. Crim. P. 

K.V. H i l l . D a n i e l a s s e r t e d t h a t H i l l c o u l d have p r o v i d e d 

i n f o r m a t i o n t h a t was e s s e n t i a l f o r the e f f e c t i v e c r o s s -

e x a m i n a t i o n of Jackson. S p e c i f i c a l l y , he a s s e r t s t h a t H i l l 

c o u l d have i n f o r m e d c o u n s e l t h a t i l l e g a l drugs were found i n 

Jackson's apartment a f t e r the murder, t h a t H i l l thought 

Jackson was i n v o l v e d i n the murders, and t h a t the p o l i c e d i d 

not s e a r c h D a n i e l ' s v e h i c l e u n t i l s i x days a f t e r the 

s h o o t i n g s . 

The S t a t e a s s e r t e d the f o l l o w i n g i n i t s motion t o 

d i s m i s s : 

" D a n i e l appears t o i g n o r e the f a c t t h a t H i l l 
t e s t i f i e d a t t r i a l t h a t he d i d not n o t i c e a n y t h i n g 
d i f f e r e n t about D a n i e l when he saw him the n i g h t of 
the murders. A l s o , Jackson t e s t i f i e d a t t r i a l t h a t 
H i l l threw him out of h i s apartment the day a f t e r 
the murders because H i l l thought t h a t Jackson was 
i n v o l v e d . As f a r as D a n i e l ' s c a r i s concerned, 
t e s t i m o n y a t t r i a l from o t h e r w i t n e s s e s , p r o v e d t h a t 
the Birmingham P o l i c e Department d i d not i m m e d i a t e l y 
s e i z e D a n i e l ' s c a r . The r e c o r d showed t h a t D a n i e l ' s 
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ca r was s e i z e d on October 1, 2001, about f o u r days 
a f t e r the murders, and t h a t i t was not s e a r c h e d 
u n t i l October 4, 2001." 

(C. 460-61.) 

The r e c o r d s u p p o r t s the S t a t e ' s a s s e r t i o n s . H i l l 

t e s t i f i e d t h a t D a n i e l worked f o r H i l l ' s son p a r t - t i m e a t the 

time of the murders c l e a n i n g and p a i n t i n g apartments i n the 

complex where the murders o c c u r r e d . He s a i d t h a t on the n i g h t 

of the murders, D a n i e l c a l l e d him and asked f o r an advance 

because, he s a i d , he had no food. H i l l f u r t h e r t e s t i f i e d t h a t 

D a n i e l came t o h i s house sometime between 10:30 p.m. and 11:30 

p.m. t h a t e v e n i n g . The f o l l o w i n g then o c c u r r e d : 

" [ P r o s e c u t o r ] : When he got t h e r e , d i d you n o t i c e 
a n y t h i n g d i f f e r e n t about h i s temperament, h i s f a c i a l 
-- or the way he a c t e d , h i s c h a r a c t e r i s t i c s ? 

" [ H i l l ] : No." 

( T r i a l r e c o r d , p. 310.) A l s o , Jackson t e s t i f i e d on c r o s s -

e x a m i n a t i o n t h a t : "K.V. H i l l s a i d I had something t o do w i t h 

i t and he wouldn't r e n t t o me." ( T r i a l r e c o r d , p. 262.) 

P o l i c e t e s t i m o n y a l s o e s t a b l i s h e d t h a t D a n i e l ' s v e h i c l e was 

not s e i z e d u n t i l f o u r days a f t e r the murders. The a l l e g e d 

o m i t t e d e v i d e n c e was i n t r o d u c e d a t D a n i e l ' s t r i a l . "An 

a l l e g a t i o n t h a t i s r e f u t e d by the r e c o r d f a i l s t o s t a t e a 
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c l a i m and does not e s t a b l i s h t h a t a m a t e r i a l i s s u e of f a c t or 

law e x i s t s as r e q u i r e d by Rule 3 2 . 7 ( d ) . " Beckworth, So. 

3d a t . 

D a n i e l ' s coworkers. In r e g a r d t o t h i s c l a i m , D a n i e l 

p l e a d e d the f o l l o w i n g : 

"In a d d i t i o n t o the s e w i t n e s s e s , t r i a l c o u n s e l 
c o u l d and s h o u l d have made e f f o r t s t o i n t e r v i e w Mr. 
Jackson's co-workers t o determine whether any of 
them had ever seen Mr. Jackson w e a r i n g the sneakers 
t h a t c o n t a i n e d the v i c t i m ' s b l o o d . However, t r i a l 
c o u n s e l never even attempted t o c o n t a c t these 
i n d i v i d u a l s , much l e s s put them on the s t a n d . " 

(C. 153.) 

D a n i e l f a i l e d t o i d e n t i f y , by name, any coworker whom 

c o u n s e l s h o u l d have c o n s u l t e d . S p e c i f i c i t y i n p l e a d i n g 

r e q u i r e s t h a t the p e t i t i o n e r s t a t e b o t h the name and the 

evi d e n c e t h a t was i n the w i t n e s s e s ' s p o s s e s s i o n t h a t c o u n s e l 

s h o u l d have d i s c o v e r e d , b u t f o r c o u n s e l ' s i n e f f e c t i v e n e s s . 

D a n i e l f a i l e d t o meet the s p e c i f i c i t y r e q u i r e m e n t s of Rule 

32.6, A l a . R. Crim. P. 

E. 

D a n i e l next argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o re v i e w the S t a t e ' s e v i d e n c e . S p e c i f i c a l l y , he 

a s s e r t s t h a t c o u n s e l s h o u l d have r e v i e w e d S t a t e ' s E x h i b i t s 10 
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and 11 -- photographs of shoe p r i n t s found a t the murder scene 

-- and been p r e p a r e d t o o b j e c t t o t h e i r a d m i s s i o n . 

D a n i e l p l e a d e d the f o l l o w i n g : 

" S t a t e ' s e x h i b i t s 10 and 11 are photographs of 
the f o o t p r i n t s found a t the scene of the c r i m e . On 
each, the n o t a t i o n 'matches defendant's shoe' i s 
w r i t t e n . I n t r o d u c t i o n of t h i s e v i d e n c e w i t h o u t 
o b j e c t i o n was h i g h l y p r e j u d i c i a l t o Mr. D a n i e l . At 
t r i a l , the t e s t i m o n y of Mr. Jackson was the S t a t e ' s 
o n l y e v i d e n c e t h a t the shoes i n the t r u n k of Mr. 
D a n i e l ' s c a r b e l o n g e d t o Mr. D a n i e l and were on h i s 
f e e t on the e v e n i n g of September 26, 2001. In f a c t , 
the r e p o r t p r e p a r e d by John M. Case of the Alabama 
Department of F o r e n s i c S c i e n c e s e x p l i c i t l y s t a t e s 
t h a t , w h i l e c o r r e s p o n d i n g i n s i z e and shape t o the 
f o o t p r i n t s a t the crime scene, t h e r e was 
' [ i ] n s u f f i c i e n t c l a r i t y of the [shoe] i m p r e s s i o n s 
and l a c k of o b s e r v a b l e wear and random 
c h a r a c t e r i s t i c s p r e c l u d e d a more d e f i n i t e 
d e t e r m i n a t i o n . ' Thus, the S t a t e d i d not and c o u l d 
not e s t a b l i s h t h a t those shoes a c t u a l l y made the 
f o o t p r i n t s found a t the crime scene. A c c o r d i n g l y , 
the n o t a t i o n 'matches defendant's shoes' was w i t h o u t 
any b a s i s i n f a c t , was h i g h l y p r e j u d i c i a l t o Mr. 
D a n i e l and never s h o u l d have been seen by the j u r y . 

"Had t r i a l c o u n s e l r e v i e w e d the S t a t e ' s e v i d e n c e 
b e f o r e the t r i a l , t h e y a l s o would have been b e t t e r 
equipped t o examine the w i t n e s s e s w i t h r e s p e c t t o 
the S t a t e ' s p h y s i c a l e v i d e n c e . T h e i r f a i l u r e t o do 
so a l s o c o n s t i t u t e s i n e f f e c t i v e a s s i s t a n c e . " 

(C. 154-55.) 

The r e c o r d shows t h a t c o u n s e l d i d make s e v e r a l o b j e c t i o n s 

t o the photographs. Counsel f i r s t o b j e c t e d when the 

photographs were i n t r o d u c e d by the p r o s e c u t o r i n b u l k . The 
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c i r c u i t c o u r t s u s t a i n e d t h a t o b j e c t i o n and i n f o r m e d the 

p r o s e c u t o r t h a t he would have t o go through each photograph 

and s p e c i f i c a l l y i d e n t i f y each one. ( T r i a l r e c o r d , p. 338¬

39.) Counsel a l s o o b j e c t e d and argued t h a t the p r o s e c u t o r 

f a i l e d t o prove a p r o p e r f o u n d a t i o n f o r the a d m i s s i o n of the 

photographs. T h i s o b j e c t i o n was o v e r r u l e d . ( T r i a l r e c o r d , p. 

345.) Jay Logan, a S t a t e e v i d e n c e t e c h n i c i a n , t e s t i f i e d 

t h a t the shoes r e c o v e r e d from D a n i e l ' s c a r c o u l d not be r u l e d 

out as a source of the shoe p r i n t s r e c o v e r e d a t the murder 

scene. On c r o s s - e x a m i n a t i o n , Logan a d m i t t e d t h a t he c o u l d not 

c o n c l u s i v e l y say whether the shoes r e c o v e r e d from D a n i e l ' s c a r 

were the source of the shoe p r i n t s a t the murder scene. A l s o , 

the most damaging ev i d e n c e c o n c e r n i n g the shoes was not the 

shoe p r i n t s found a t the murder scene but the f a c t s t h a t the 

shoes r e c o v e r e d from D a n i e l ' s c a r had b l o o d on them t h a t 

matched the v i c t i m s ' s b l o o d and were the same s i z e as shoes 

s e i z e d from D a n i e l ' s apartment. Jackson had t e s t i f i e d t h a t 

he owned one p a i r of shoes and t h a t he was w e a r i n g those shoes 

when he t a l k e d t o the p o l i c e . 

D a n i e l f a i l e d t o p l e a d what o b j e c t i o n c o u n s e l c o u l d have 

made t h a t would have r e s u l t e d i n the shoe p r i n t s b e i n g 
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e x c l u d e d . In f a c t , a t the s t a t u s h e a r i n g on the 

p o s t c o n v i c t i o n p e t i t i o n the c i r c u i t c o u r t s t a t e d t h a t i t 

b e l i e v e d t h a t the shoe p r i n t s were a d m i s s i b l e and t h a t i t 

would not have e x c l u d e d them a t t r i a l . " [ T ] r i a l c o u n s e l i s 

not i n e f f e c t i v e f o r h a v i n g an o b j e c t i o n o v e r r u l e d or a motion 

d e n i e d . " Boyd v. S t a t e , 746 So. 2d 364, 402 ( A l a . Crim. App. 

1999). 

A l s o , as t o D a n i e l ' s c l a i m t h a t c o u n s e l was i n e f f e c t i v e 

f o r f a i l i n g t o o b j e c t t o the w r i t t e n note on each photograph 

t h a t s a i d : "matches defendant's shoe"; D a n i e l f a i l e d t o meet 

h i s burden of p l e a d i n g s u f f i c i e n t f a c t s i n r e g a r d t o t h i s 

c l a i m . He f a i l e d t o p l e a d what o b j e c t i o n c o u l d have been made 

t o t h a t e v i d e n c e . Thus, t h i s c l a i m was c o r r e c t l y d i s m i s s e d 

a c c o r d i n g t o Rule 3 2 . 6 ( b ) , A l a . R. Crim. P. 

F. 

D a n i e l next argues t h a t he s u f f i c i e n t l y p l e a d e d h i s c l a i m 

t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o r e t a i n the 

s e r v i c e s of v a r i o u s e x p e r t s . 

"[T]he mere f a c t a defendant can f i n d , y e a r s a f t e r 
the f a c t , a mental h e a l t h e x p e r t who w i l l t e s t i f y 
f a v o r a b l y f o r him does not demonstrate t h a t t r i a l 
c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o produce t h a t 
e x p e r t a t t r i a l . See, e.g., H o r s l e y v. Alabama, 45 
F.3d 1486, 1495 (11th C i r . 1995) ('That e x p e r t s were 

37 



CR-08-0670 

found who would t e s t i f y f a v o r a b l y years l a t e r i s 
i r r e l e v a n t . ' ) ; E l l e d g e v. Dugger, 823 F.2d 1439 
(11th C i r . 1987)." 

Davis v. S i n g l e t a r y , 119 F.3d 1471, 1475 (11th C i r . 1997). 

D a n i e l c h a l l e n g e s c o u n s e l ' s f a i l u r e t o h i r e the f o l l o w i n g 

e x p e r t s : 

M e n t a l - h e a l t h e x p e r t . D a n i e l a s s e r t s t h a t c o u n s e l was 

i n e f f e c t i v e f o r f a i l i n g t o p r e s e n t the t e s t i m o n y of a m e n t a l -

h e a l t h e x p e r t who would t e s t i f y d u r i n g the g u i l t phase t h a t 

the reason D a n i e l d i d not i m p l i c a t e Jackson as the s h o o t e r was 

t h a t he had been c o n d i t i o n e d from an e a r l y age t o remain 

s i l e n t when he w i t n e s s e d c r i m i n a l a c t i v i t y . In h i s amended 

Rule 32 p e t i t i o n , D a n i e l a s s e r t e d t h a t c o u n s e l s h o u l d have 

p r e s e n t e d the t e s t i m o n y of Martha L o r i n g , a l i c e n s e d c e r t i f i e d 

s o c i a l worker. 

The S t a t e a s s e r t e d the f o l l o w i n g i n i t s motion t o 

d i s m i s s : 

" [ E]ven i f D a n i e l c o u l d somehow demonstrate t h a t 
[Martha] L o r i n g was a v a i l a b l e i n March 2003, D a n i e l 
does not s t a t e i n h i s second amended Rule 32 
p e t i t i o n under what l e g a l t h e o r y L o r i n g ' s t e s t i m o n y 
would have been a d m i s s i b l e d u r i n g the g u i l t phase of 
h i s t r i a l . A c c o r d i n g t o her c u r r i c u l u m v i t a [ e ] , 
L o r i n g i s a s o c i o l o g i s t , not a p s y c h o l o g i s t or 
p s y c h i a t r i s t . D a n i e l f a i l s t o demonstrate L o r i n g 
would have been q u a l i f i e d t o t e s t i f y d u r i n g the 
g u i l t phase of t r i a l about her s u b j e c t i v e o p i n i o n s 
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about what e f f e c t D a n i e l ' s c h i l d h o o d had on him i n 
h i s l a t e r y e a r s . " 

(C. 467.) 

We agree w i t h the S t a t e . D a n i e l f a i l e d t o p l e a d on what 

l e g a l b a s i s a s o c i o l o g i s t ' s t e s t i m o n y would have been 

a d m i s s i b l e a t the g u i l t phase of D a n i e l ' s t r i a l t o e x p l a i n 

D a n i e l ' s s t a t e of mind as t o why he f a i l e d t o i n f o r m the 

p o l i c e about Jackson's i n v o l v e m e n t i n the murders. In f a c t i n 

Gaddy v. S t a t e , 952 So. 2d 1149, 1163 ( A l a . Crim. App. 2006), 

we a f f i r m e d a c i r c u i t c o u r t ' s r u l i n g t h a t s i m i l a r t e s t i m o n y 

would have been a d m i s s i b l e o n l y t o s u p p o r t a c l a i m of not 

g u i l t y by mental d i s e a s e or d e f e c t . 

Moreover, a t t r i a l D a n i e l t e s t i f i e d t h a t the reason he 

d i d not t e l l the p o l i c e t h a t Jackson was i n v o l v e d i n the 

h o m i c i des was t h a t he p r o mised Jackson he would not t e l l . 

C o unsel i s not i n e f f e c t i v e f o r f a i l i n g t o s e cure the s e r v i c e s 

of an e x p e r t whose t e s t i m o n y would have been i n c o n s i s t e n t w i t h 

the "defendant's own v e r s i o n of e v e n t s . " S k r a n d e l v. S t a t e , 

830 So. 2d 109, 113 ( F l a . D i s t . Ct. App. 2002). 

Not o n l y d i d D a n i e l f a i l t o s a t i s f y the p l e a d i n g 

r e q u i r e m e n t s of Rule 32.6, A l a . R. Crim. P., but a l s o t h e r e 
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was no m a t e r i a l i s s u e or f a c t or law t h a t would e n t i t l e him t o 

r e l i e f i n r e g a r d t o t h i s c l a i m . 

P o l i c e - p r o c e d u r e s e x p e r t . D a n i e l p l e a d e d i n h i s second 

amended Rule 32 p e t i t i o n t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t the t e s t i m o n y of a p o l i c e e x p e r t t o the 

e f f e c t t h a t the p o l i c e i n v e s t i g a t i o n of the case was not 

c o n s i s t e n t w i t h a c c e p t e d p o l i c e p r a c t i c e s . He s p e c i f i c a l l y 

a s s e r t e d t h a t W. Kenneth K a t s a r i s , a r e t i r e d law-enforcement 

o f f i c e r i n F l o r i d a , was p r e p a r e d t o t e s t i f y c o n c e r n i n g the 

d e f e c t s i n the p o l i c e i n v e s t i g a t i o n of the double h o m i c i d e . 

I n i t i a l l y , D a n i e l f a i l e d t o p l e a d t h a t the F l o r i d a e x p e r t 

was f a m i l i a r w i t h Alabama p o l i c e p r a c t i c e s and t h a t he was 

a v a i l a b l e t o t e s t i f y i n Alabama i n 2003. D a n i e l f a i l e d t o 

p l e a d the f u l l f a c t s i n s u p p o r t of t h i s c l a i m . See Rule 

3 2 . 6 ( b ) , A l a . R. Crim. P. 

Moreover, i n the S t a t e ' s answer t o D a n i e l ' s amended Rule 

32 p e t i t i o n , i t a s s e r t e d : 

"Under the p a r t i c u l a r f a c t s of D a n i e l ' s case, t h e r e 
i s no r e a s o n a b l e p r o b a b i l i t y an e x p e r t i n p o l i c e 
p r o c e d u r e s would have b e n e f i t t e d the defense. 
D a n i e l ' s t r i a l c o u n s e l v i g o r o u s l y a t t a c k e d the 
S t a t e ' s i n v e s t i g a t i o n of t h i s case. D u r i n g h i s 
c r o s s - e x a m i n a t i o n of Jay Logan, the l e a d e v i d e n c e 
t e c h n i c i a n i n the case, Mr. [Katheree] Hughes p r o v e d 
t h a t no e v i d e n c e was taken from Jackson's apartment 
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and t h a t Logan never c o n s i d e r e d Jackson as a s u s p e c t 
i n the murder. Hughes a l s o q u e s t i o n e d Logan 
e x t e n s i v e l y about the s e a r c h of D a n i e l ' s c a r . Logan 
a l s o conceded on c r o s s - e x a m i n a t i o n t h a t Jackson's 
apartment was never t e s t e d f o r b l o o d and t h a t 
M c C u l l o c h ' s purse was not s e i z e d or o t h e r w i s e 
p r o c e s s e d f o r e v i d e n c e . In f a c t , Logan a d m i t t e d 
t h a t M c C u l l o c h ' s purse was r e t u r n e d t o her f a m i l y . 
T r i a l c o u n s e l e s t a b l i s h e d t h a t D a n i e l ' s c a r [was] 
l e f t u n a t t e n d e d from the time of the murders u n t i l 
October 1, 2001, when i t was s e i z e d by law 
enforcement. F u r t h e r , Hughes argued d u r i n g h i s 
g u i l t phase c l o s i n g t o the j u r y t h a t the focus of 
i n v e s t i g a t i o n was on D a n i e l because he had p r i o r s 
f o r s e l l i n g drugs. Hughes v i g o r o u s l y argued d u r i n g 
h i s g u i l t phase c l o s i n g t h a t the S t a t e ' s 
i n v e s t i g a t i o n was conducted t o conform t o Jackson's 
v e r s i o n of e v e n t s . Hughes and [Danita] Haskins a l s o 
showed t h a t the S t a t e d i d not pursue a w i t n e s s t h a t 
t e s t i f i e d Jackson p o s s e s s e d a gun weeks b e f o r e the 
murders. 

" D a n i e l cannot demonstrate he was p r e j u d i c e d 
because Mr. Hughes and Ms. Has k i n s d i d not r e q u e s t 
funds f o r an 'e x p e r t ' i n p o l i c e p r o c e d u r e s t o a t t a c k 
the Birmingham P o l i c e Department's i n v e s t i g a t i o n of 
t h i s case because they were a b l e t o do the same 
t h i n g w i t h o u t one." 

(C. 473-74.) 

Our r e v i e w of the r e c o r d r e f l e c t s t h a t i n D a n i e l ' s case¬

i n - c h i e f , c o u n s e l a l s o c a l l e d Sgt. C y n t h i a E c h o l s of the 

Birmingham P o l i c e Department t o t e s t i f y . Sgt. E c h o l s 

t e s t i f i e d t h a t a t the time of the murder she was a ho m i c i d e 

d e t e c t i v e and t h a t she was the l e a d homicide d e t e c t i v e on 

D a n i e l ' s case. Counsel q u e s t i o n e d Sgt. E c h o l s about the 
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i n v e s t i g a t i o n . Counsel used ev e r y o p p o r t u n i t y t o a t t a c k the 

p o l i c e i n v e s t i g a t i o n and conducted a thorough c r o s s -

e x a m i n a t i o n of the S t a t e ' s f o r e n s i c e x p e r t . 

T h i s c l a i m p r e s e n t e d no m a t e r i a l i s s u e of f a c t or law 

t h a t would have e n t i t l e d D a n i e l t o r e l i e f . See Rule 32.7, 

A l a . R. Crim. P. 

F o r e n s i c and DNA e x p e r t s . D a n i e l a s s e r t s t h a t c o u n s e l 

s h o u l d have r e t a i n e d the s e r v i c e s of a f o r e n s i c e x p e r t t o 

c o u n t e r the S t a t e ' s f o r e n s i c e x p e r t and a DNA e x p e r t . In 

r e g a r d t o these c l a i m s , D a n i e l p l e a d e d the f o l l o w i n g : 

" T r i a l c o u n s e l c o u l d and s h o u l d have asked f o r 
funds t o p r o c u r e the a s s i s t a n c e of a f o r e n s i c 
e x p e r t . A t t r i a l , the S t a t e i n t r o d u c e d the 
t e s t i m o n y of i t s own f o r e n s i c e x p e r t t o e s t a b l i s h 
t h a t Mr. D a n i e l was p r e s e n t a t the crime scene on 
the day i n q u e s t i o n even though Mr. D a n i e l never 
d e n i e d t h a t he was p r e s e n t i n the v i c t i m ' s apartment 
on t h a t n i g h t . However, i t i s c l e a r t h a t the S t a t e 
found some v a l u e t o e s t a b l i s h i n g Mr. D a n i e l ' s 
presence through f o r e n s i c e v i d e n c e . Whatever v a l u e 
t h e r e was t o the S t a t e , t h e r e was e q u a l v a l u e t o Mr. 
D a n i e l i n terms of showing Mr. Jackson's presence 
t h e r e as w e l l . 

"  

"A DNA e x p e r t c o u l d have t e s t e d the shoes f o r 
h a i r samples and s k i n fragments and may w e l l have 
been a b l e t o g i v e t e s t i m o n y t h a t the b l o o d y shoes 
were worn by Mr. Jackson. Such i n f o r m a t i o n would 
have proven i n v a l u a b l e i n terms of impeaching Mr. 
Jackson's t e s t i m o n y and undermining h i s c r e d i b i l i t y . 
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T r i a l c o u n s e l ' s f a i l u r e t o p r o c u r e a DNA e x p e r t was 
e x t r e m e l y p r e j u d i c i a l , as i t may no l o n g e r be 
p o s s i b l e t o conduct r e l i a b l e t e s t i n g on the sneakers 
today." 

(C. 170-71.) D a n i e l f a i l e d t o i d e n t i f y , by name, any f o r e n s i c 

or DNA e x p e r t who c o u l d have t e s t i f i e d a t D a n i e l ' s t r i a l or 

the c o n t e n t of the e x p e r t ' s e x p e c t e d t e s t i m o n y . A c c o r d i n g l y , 

D a n i e l f a i l e d t o comply w i t h the f u l l - f a c t p l e a d i n g 

r e q u i r e m e n t s of Rule 32.6, A l a . R. Crim. P. See McNabb v.  

S t a t e , 991 So. 3d 313 ( A l a . Crim. App. 2007) ( c l a i m t h a t 

c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o r e t a i n an e x p e r t not 

s u f f i c i e n t l y p l e a d e d because e x p e r t was not i d e n t i f i e d ) ; Woods  

v. S t a t e , 957 So. 2d 492 ( A l a . Crim. App. 2004), r e v ' d on 

o t h e r grounds, 957 So. 2d 533 ( A l a . 2006) ( c l a i m of 

i n e f f e c t i v e a s s i s t a n c e of c o u n s e l not s u f f i c i e n t l y p l e a d e d 

because Woods f a i l e d t o i d e n t i f y an e x p e r t by name). 

A l s o , 

"[H]ow t o d e a l w i t h the p r e s e n t a t i o n of an 
e x p e r t w i t n e s s by the opposing s i d e , i n c l u d i n g 
whether t o p r e s e n t c o u n t e r e x p e r t t e s t i m o n y , t o r e l y 
upon c r o s s - e x a m i n a t i o n , t o f o r g o c r o s s - e x a m i n a t i o n 
and/or t o f o r g o development of c e r t a i n e x p e r t 
o p i n i o n , i s a m a t t e r of t r i a l s t r a t e g y which, i f 
r e a s o n a b l e , cannot be the b a s i s f o r a s u c c e s s f u l 
i n e f f e c t i v e a s s i s t a n c e of c o u n s e l c l a i m . " 

Thomas v. S t a t e , 284 Ga. 647, 650, 670 S.E.2d 421 (2008). 
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D a n i e l next argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o q u e s t i o n p r o s p e c t i v e j u r o r E.C.9 a f t e r she 

i n d i c a t e d d u r i n g v o i r d i r e e x a m i n a t i o n t h a t she or a f a m i l y 

member had been the v i c t i m of a rape. 

The r e c o r d of D a n i e l ' s t r i a l shows t h a t i m m e d i a t e l y a f t e r 

j u r o r E.C. i n d i c a t e d t h a t she or a f a m i l y member had been the 

v i c t i m o f a rape, the p r o s e c u t o r asked: " L e t me ask you 

s p e c i f i c a l l y b e f o r e we go over here. The f a c t t h a t e i t h e r you 

or a f a m i l y member has been a v i c t i m of a crime, would t h a t 

a f f e c t you -- would t h a t cause you t o have more sympathy i n 

t h i s case, or some sympathy i n t h i s case, about the v i c t i m s i n 

t h i s case, i n such a way i t w i l l a f f e c t the way you d e c i d e 

t h i s c a s e?" ( T r i a l r e c o r d , p. 80-81.) E.C. d i d not respond. 

S e v e r a l moments l a t e r the p r o s e c u t o r asked: " I s t h e r e a n y t h i n g 

about t h i s case, o t h e r than the c a p i t a l i s s u e t h a t the Judge 

i s g o i n g t o p r i v a t e l y speak t o you about, i s t h e r e a n y t h i n g 

about t h i s case t h a t c r e a t e s a doubt i n anybody's mind t h a t 

you cannot s i t f a i r l y and judge t h i s case i m p a r t i a l l y ? " 

9To p r o t e c t the anonymity of the j u r o r , we are u s i n g her 
i n i t i a l s . 
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( T r i a l r e c o r d , p. 95-96.) A g a i n E.C. d i d not respond. Though 

c o u n s e l d i d not ask the q u e s t i o n of the p r o s p e c t i v e j u r o r , the 

j u r o r was asked about whether she c o u l d be i m p a r t i a l i n t h i s 

case. 

As we s t a t e d i n Lee v. S t a t e : 

"'The F i f t h C i r c u i t C ourt of Appeals 
c o n s i d e r s an a t t o r n e y ' s a c t i o n s d u r i n g v o i r 
d i r e t o be a m a t t e r of t r i a l s t r a t e g y , 
which "cannot be the b a s i s f o r a c l a i m of 
i n e f f e c t i v e a s s i s t a n c e of c o u n s e l u n l e s s 
c o u n s e l ' s t a c t i c s are shown t o be 'so i l l 
chosen t h a t i t permeates t h a t e n t i r e t r i a l 
w i t h obvious u n f a i r n e s s . ' " Teague v.  
S c o t t , 60 F.3d 1167, 1172 (5th C i r . 1995) 
( q u o t i n g G a r l a n d v. Maggio, 717 F.2d 199, 
206 (5th C i r . 1983)). F e d e r a l c o u r t s have 
h e l d t h a t an a t t o r n e y ' s f a i l u r e t o e x e r c i s e 
peremptory c h a l l e n g e s does not g i v e r i s e t o 
a c l a i m of i n e f f e c t i v e a s s i s t a n c e of 
c o u n s e l absent a showing t h a t the defendant 
was p r e j u d i c e d by the c o u n s e l ' s f a i l u r e t o 
e x e r c i s e the c h a l l e n g e s . U n i t e d S t a t e s v.  
T a y l o r , 832 F.2d 1187 (10th C i r . 1987). 
See a l s o Mattheson v. K i n g , 751 F.2d 1432, 
1438 (5th C i r . 1985).'" 

44 So. 3d a t 1164-65, q u o t i n g Le v. S t a t e , 913 So. 2d 913, 954 

(Miss. 2005). There was no m a t e r i a l i s s u e of f a c t or law t h a t 

would have e n t i t l e d D a n i e l t o r e l i e f on t h i s c l a i m . See Rule 

3 2 . 7 ( d ) , A l a . R. Crim. P. A l s o , D a n i e l f a i l e d t o p l e a d t h a t 

E.C. was i m p a r t i a l ; t h e r e f o r e , he f a i l e d t o comply w i t h the 

p l e a d i n g r e q u i r e m e n t s of Rule 3 2 . 6 ( b ) , A l a . R. Crim. P. 
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D a n i e l next argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o argue t h a t Jackson's t e s t i m o n y was not a d e q u a t e l y 

c o r r o b o r a t e d a c c o r d i n g t o § 12-21-222, A l a . Code 1975, 

because, he a s s e r t s , Jackson was an a c c o m p l i c e i n the murders. 

In our o p i n i o n on d i r e c t a p p e a l we s t a t e d the f o l l o w i n g : 

"Based on the e v i d e n c e p r e s e n t e d , we agree w i t h the 
t r i a l c o u r t ' s f i n d i n g t h a t Jackson was not an 
a c c o m p l i c e . As the t r i a l c o u r t i n d i c a t e d , the o n l y 
t e s t i m o n y r e g a r d i n g any p o t e n t i a l i n v o l v e m e n t by 
Jackson came from [ D a n i e l ] , who t e s t i f i e d t h a t 
Jackson was s o l e l y r e s p o n s i b l e f o r the murders. 
T h e r e f o r e , the t r i a l c o u r t c o r r e c t l y found, as a 
m a t t e r of law, t h a t Jackson was not an a c c o m p l i c e . 
A c c o r d i n g l y , the S t a t e was not r e q u i r e d t o 
c o r r o b o r a t e Jackson's t e s t i m o n y . 

"Moreover, the S t a t e p r e s e n t e d s u f f i c i e n t 
e v i d e n c e t o c o r r o b o r a t e Jackson's t e s t i m o n y . 
S p e c i f i c a l l y , e v i d e n c e r e g a r d i n g the l o c a t i o n of the 
v i c t i m ' s b o d i e s ; Farrow's t e s t i m o n y about the number 
and t i m i n g of gunshots; e v i d e n c e t h a t b l o o d t h a t 
matched M c C u l l o c h ' s b l o o d p r o f i l e was on a t e n n i s 
shoe t h a t o f f i c e r s r e c o v e r e d from the t r u n k of a 
v e h i c l e the a p p e l l a n t had had towed t o the 
apartments; e v i d e n c e t h a t the t e n n i s shoe was the 
same s i z e as o t h e r shoes o f f i c e r s r e c o v e r e d from the 
a p p e l l a n t ' s apartment; e v i d e n c e t h a t t h e r e were two 
shoe i m p r e s s i o n s i n the v i c t i m s ' apartment t h a t were 
c o n s i s t e n t w i t h t h a t t e n n i s shoe; e v i d e n c e r e g a r d i n g 
the number and l o c a t i o n s of s h e l l c a s i n g s and 
p r o j e c t i l e s ; e v i d e n c e t h a t a l l of the s h e l l c a s i n g s 
and p r o j e c t i l e s were f i r e d from the same handgun; 
and e v i d e n c e t h a t the handgun used was p r o b a b l y a 
.380 semiautomatic c o r r o b o r a t e d Jackson's t e s t i m o n y . 
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T h e r e f o r e , the a p p e l l a n t ' s argument i s w i t h o u t 
m e r i t . " 

D a n i e l , 906 So. 2d a t 1001. 

Th i s Court s p e c i f i c a l l y h e l d t h a t Jackson was not an 

a c c o m p l i c e . Thus, the s u b s t a n t i v e i s s u e u n d e r l y i n g the c l a i m 

of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l has no m e r i t . "Because 

the s u b s t a n t i v e c l a i m u n d e r l y i n g the c l a i m of i n e f f e c t i v e 

a s s i s t a n c e of c o u n s e l has no m e r i t , c o u n s e l c o u l d not be 

i n e f f e c t i v e f o r f a i l i n g t o r a i s e t h i s i s s u e . " Lee v. S t a t e , 

44 So. 3d a t 1173. See a l s o N i c k s v. S t a t e , 783 So. 2d 895 

( A l a . Crim. App. 1999); Simmons v. S t a t e , 797 So. 2d 1134 

( A l a . Crim. App. 1999); Magwood v. S t a t e , 689 So. 2d 959 ( A l a . 

Crim. App. 1996). 

I . 

D a n i e l argues t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o 

impeach Jackson w i t h h i s a u d i o t a p e d statement t o p o l i c e . 

D a n i e l p l e a d e d the f o l l o w i n g i n h i s amended Rule 32 p e t i t i o n : 

"The changes i n Mr. Jackson's s t o r y between h i s 
i n i t i a l i n t e r v i e w w i t h the p o l i c e and h i s t e s t i m o n y 
a t t r i a l are s i g n i f i c a n t and s h o u l d have been 
exposed through the i n t r o d u c t i o n of h i s a u d i o t a p e d 
statement a t t r i a l . H e a r i n g Mr. Jackson c o n t r a d i c t 
the statement he made i n open c o u r t as opposed t o 
h e a r i n g t r i a l c o u n s e l q u e s t i o n him about statements 
he made t o the p o l i c e on the b a s i s of i n c o m p l e t e 
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notes would have had a s i g n i f i c a n t impact on Mr. 
Jackson's c r e d i b i l i t y i n the eyes of the j u r y . " 

(C. 176.) 

Our r e v i e w of the r e c o r d shows t h a t D a n i e l ' s c o u n s e l had 

the a u d i o t a p e of Jackson's i n t e r v i e w t r a n s c r i b e d and impeached 

Jackson w i t h the d i s c r e p a n c i e s i n h i s statement t o p o l i c e and 

h i s t r i a l t e s t i m o n y . Counsel a l s o c a l l e d Sgt. E c h o l s d u r i n g 

the defense c a s e - i n - c h i e f and q u e s t i o n e d her r e g a r d i n g the 

i n c o n s i s t e n c i e s i n Jackson's t r i a l t e s t i m o n y and h i s statement 

t o p o l i c e . T r i a l c o u n s e l then p r e s e n t e d the t e s t i m o n y of 

Donald Bass, who t e s t i f i e d t h a t he had seen Jackson w i t h a gun 

s e v e r a l weeks b e f o r e the murders -- t e s t i m o n y t h a t 

c o n t r a d i c t e d Jackson's t e s t i m o n y t h a t Jackson d i d not own a 

gun. Counsel u t i l i z e d many r e s o u r c e s t o impeach Jackson's 

t e s t i m o n y . 

" G e n e r a l l y , f a i l u r e t o impeach a w i t n e s s does not 
amount t o i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . See 
Commonwealth v. B a r t B., 424 Mass. 911, 916, 679 
N.E.2d 531 (1997), and cases c i t e d . Even on the 
more f a v o r a b l e s t a n d a r d of r e v i e w under § 33E 
[M.G.L.A. 278 § 33E, e n t i t l e d ' C a p i t a l c a s e s ; r e v i e w 
by supreme j u d i c i a l c o u r t ' ] , a c l a i m of i n e f f e c t i v e 
a s s i s t a n c e based on f a i l u r e t o use p a r t i c u l a r 
impeachment methods i s d i f f i c u l t t o e s t a b l i s h . 
Impeachment of a w i t n e s s i s , by i t s v e r y n a t u r e , 
f r a u g h t w i t h a h o s t of s t r a t e g i c c o n s i d e r a t i o n s , t o 
which we w i l l , even on § 33E r e v i e w , s t i l l show 
d e f e r e n c e . Furthermore, absent c o u n s e l ' s f a i l u r e t o 
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pursue some o b v i o u s l y p o w e r f u l form of impeachment 
a v a i l a b l e a t t r i a l , i t i s s p e c u l a t i v e t o conclude 
t h a t a d i f f e r e n t approach t o impeachment would 
l i k e l y have a f f e c t e d the j u r y ' s c o n c l u s i o n . " 

Commonwealth v. F i s h e r , 433 Mass. 340, 356, 742 N.E.2d 61, 74¬

75 (2001). That c o u n s e l used the p r i n t e d t r a n s c r i p t of 

Jackson's i n t e r v i e w i n s t e a d of the a u d i o t a p e d v e r s i o n d i d not 

r ender c o u n s e l ' s performance i n e f f e c t i v e . R e l i e f was 

c o r r e c t l y d e n i e d on t h i s c l a i m because t h e r e was no m a t e r i a l 

i s s u e of f a c t or law t h a t would e n t i t l e D a n i e l t o r e l i e f . See 

Rule 32.7, A l a . R. Crim. P. 

IV. 

Next, D a n i e l argues t h a t h i s c o u n s e l was i n e f f e c t i v e 

d u r i n g the p e n a l t y phase of h i s c a p i t a l - m u r d e r t r i a l . 

The r e c o r d of D a n i e l ' s t r i a l shows t h a t a t the p e n a l t y 

phase b e f o r e the j u r y , c o u n s e l p r e s e n t e d the t e s t i m o n y of 

D a n i e l ' s mother, C a r o l y n D a n i e l . She t e s t i f i e d t h a t D a n i e l 

had had problems i n s c h o o l and had been d i a g n o s e d w i t h 

a t t e n t i o n d e f i c i t h y p e r a c t i v i t y d i s o r d e r ("ADHD") and d y s l e x i a 

and t h a t he dropped out of h i g h s c h o o l i n the 10th grade. 

C a r o l y n D a n i e l a l s o t e s t i f i e d t h a t a f t e r she r e m a r r i e d and 

when D a n i e l was 12 y e a rs o l d she l e a r n e d t h a t her husband was 

a b u s i n g D a n i e l , t h a t D a n i e l approached her a f t e r h i s 
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s t e p f a t h e r beat him, t h a t he was co v e r e d i n b r u i s e s and marks, 

t h a t she took him t o the h o s p i t a l , t h a t he had t o have a 

ki d n e y removed as a r e s u l t of the b e a t i n g , and t h a t her 

c h i l d r e n -- D a n i e l and h i s two s i s t e r s -- were removed from 

her c a r e by the Department of Human Resources. She f u r t h e r 

t e s t i f i e d t h a t D a n i e l remained i n f o s t e r care f o r about 10 

months and t h a t when he was r e t u r n e d t o her he was withdrawn. 

A t around age 16, she s a i d , he s t a r t e d d r i n k i n g beer and u s i n g 

drugs. L a s t , C a r o l y n D a n i e l p l e a d e d t h a t the j u r y sentence 

her son t o l i f e imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e 

and not d e a t h . A t the s e n t e n c i n g h e a r i n g b e f o r e the c o u r t , 

C a r o l y n D a n i e l and Tammi D a n i e l , D a n i e l ' s o l d e r s i s t e r , b o t h 

asked the c o u r t t o spare D a n i e l ' s l i f e . 

A. 

F i r s t , D a n i e l a s s e r t s t h a t h i s c o u n s e l a d m i t t e d on the 

r e c o r d t h a t he was unprepared f o r the p e n a l t y phase. 

T h i s c l a i m was not s u p p o r t e d by the r e c o r d . The r e c o r d 

shows t h a t the f o l l o w i n g d i s c u s s i o n took p l a c e a f t e r the g u i l t 

phase: 

"[Defense c o u n s e l ] : My p r e f e r e n c e , Judge, would be 
t o i n o r d e r t o get enough time t o go thr o u g h a l l the 
i n f o r m a t i o n we need t o go through i s t o s t a r t f i r s t 
t h i n g i n the morning as opposed t o t h i s a f t e r n o o n . 
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"The C o u r t : I t ' s o n l y 2:15. I'm not g o i n g t o do 
t h a t . We are g o i n g t o have t o go on t h i s a f t e r n o o n 
and p r o c e e d on. 

"[Defense c o u n s e l ] : W e l l , can we get about 35 or 40 
minutes b e f o r e t h a t ? 

"The C o u r t : I w i l l g i v e you about 30 minutes " 

( T r i a l r e c o r d , p. 885.) 

Defense c o u n s e l d i d not s t a t e t h a t he was not p r e p a r e d t o 

go f o r w a r d w i t h the p e n a l t y phase. D a n i e l ' s c l a i m i s not 

su p p o r t e d by the r e c o r d . "An a l l e g a t i o n t h a t i s r e f u t e d by 

the r e c o r d f a i l s t o s t a t e a c l a i m and does not e s t a b l i s h t h a t 

a m a t e r i a l i s s u e of f a c t or law e x i s t s as r e q u i r e d by Rule 

3 2 . 7 ( d ) . " Beckworth, So. 3d a t . 

B. 

D a n i e l a s s e r t s t h a t h i s t r i a l c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t e v i d e n c e c o n c e r n i n g the death of h i s 

b i o l o g i c a l f a t h e r . In h i s second amended p e t i t i o n , D a n i e l 

a s s e r t e d t h a t he was p r e s e n t when h i s mother shot h i s f a t h e r 

when he was t h r e e y e a rs o l d and t h a t c o u n s e l s h o u l d have 

p r e s e n t e d t h i s t e s t i m o n y . 

The S t a t e , i n r e s p o n d i n g t o t h i s c l a i m , a s s e r t e d the 

f o l l o w i n g : 
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" D a n i e l does not e x p l a i n t o the Court ... why 
the c i r c u m s t a n c e s of h i s f a t h e r ' s death, whether 
d i s c o v e r e d by D a n i e l a t age 20 or h a v i n g w i t n e s s e d 
i t or b e i n g p r e s e n t a t age t h r e e , would have been 
m i t i g a t i n g . [ 1 0 ] D a n i e l was almost 26 years o l d when 
he murdered the v i c t i m s . There i s s i m p l y no 
r e a s o n a b l e p r o b a b i l i t y t h a t the f a c t s s u r r o u n d i n g 
h i s f a t h e r ' s death would have been m i t i g a t i n g . See 
M i l l s v. S i n g l e t a r y , 63 F.3d 999, 1025 (11th C i r . 
1995) ( h o l d i n g t h a t 'evidence of M i l l s ' c h i l d h o o d 
environment l i k e l y would have c a r r i e d l i t t l e weight 
i n l i g h t of the f a c t t h a t M i l l s was t w e n t y - s i x when 
he committed the c r i m e . ' ) . " 

(C. 491-92.) 

D a n i e l f a i l e d t o p l e a d how he was p r e j u d i c e d by c o u n s e l ' s 

f a i l u r e t o p r e s e n t e v i d e n c e c o n c e r n i n g the f a c t s s u r r o u n d i n g 

h i s b i o l o g i c a l f a t h e r ' s murder. He f a i l e d t o comply w i t h the 

p l e a d i n g r e q u i r e m e n t s of Rule 3 2 . 6 ( b ) , A l a . R. Crim. P. See 

Hyde, 950 So. 2d a t 356. As we s t a t e d i n Beckworth: 

"Beckworth f a i l e d t o a l l e g e s p e c i f i c f a c t s 
i n d i c a t i n g how he was 'impacted' by h i s daughter's 
a l l e g e d s e x u a l abuse; he f a i l e d t o a l l e g e any 
s p e c i f i c a c t s or o m i s s i o n s of c o u n s e l r e l a t e d t o the 
a l l e g e d f a i l u r e t o p r e s e n t t h i s e v i d e n c e ; and he 
f a i l e d t o a l l e g e how any a l l e g e d impact was r e l e v a n t 
as a m i t i g a t i n g c i r c u m s t a n c e i n the crime he 
committed " 

So. 3d a t . 

1 0 D a n i e l o f f e r e d a d i f f e r e n t v e r s i o n of these events i n 
h i s f i r s t amended p e t i t i o n . 
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C. 

D a n i e l argues t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o 

p r e s e n t e v i d e n c e t h a t he had been abused by h i s s t e p f a t h e r . 

As s t a t e d above, c o u n s e l p r e s e n t e d the t e s t i m o n y of 

D a n i e l ' s mother a t the p e n a l t y phase. H i s mother t e s t i f i e d 

t h a t D a n i e l was p h y s i c a l l y abused by h i s s t e p f a t h e r and t h a t 

one b e a t i n g was so severe a k i d n e y was damaged and had t o be 

removed. A l s o , the c i r c u i t c o u r t found as n o n s t a t u t o r y 

m i t i g a t i n g e v i d e n c e t h a t D a n i e l had s u f f e r e d severe abuse a t 

the hands of h i s s t e p f a t h e r , t h a t as a r e s u l t of t h a t abuse 

h i s s t e p f a t h e r r u p t u r e d one of h i s k i d n e y s , and t h a t D a n i e l 

had had s u r g e r y t o remove the damaged k i d n e y . 

"'"[T]he f a i l u r e t o p r e s e n t a d d i t i o n a l m i t i g a t i n g 

e v i d e n c e t h a t i s merely c u m u l a t i v e of t h a t a l r e a d y p r e s e n t e d 

does not r i s e t o the l e v e l of a c o n s t i t u t i o n a l v i o l a t i o n . ' 

N i e l d s v. Bradshaw, 482 F.3d 442, 454 (6th C i r . 2007) ( q u o t i n g 

Broom v. M i t c h e l l , 441 F.3d 392, 410 (6th C i r . 2006)." E l e y  

v. B a g l e y , 604 F.3d 958, 968 (6th C i r . 2010). " T h i s Court has 

p r e v i o u s l y r e f u s e d t o a l l o w the o m i s s i o n of c u m u l a t i v e 

t e s t i m o n y t o amount t o i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . " 

U n i t e d S t a t e s v. H a r r i s , 408 F.3d 186, 191 (5th C i r . 2005). 
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"Although as an a f t e r t h o u g h t t h i s [defendant's f a t h e r ] 

p r o v i d e d a more d e t a i l e d account w i t h r e g a r d t o the abuse, 

t h i s C ourt has h e l d t h a t even i f a l t e r n a t e w i t n e s s e s c o u l d 

p r o v i d e more d e t a i l e d t e s t i m o n y , t r i a l c o u n s e l i s not 

i n e f f e c t i v e f o r f a i l i n g t o p r e s e n t c u m u l a t i v e e v i d e n c e . " 

D a r l i n g v. S t a t e , 966 So. 2d 366, 377 ( F l a . 2007). 

D a n i e l a l s o p l e a d e d t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t e v i d e n c e t h a t he had been s e x u a l l y abused 

by h i s s t e p f a t h e r . D a n i e l p l e a d e d the f o l l o w i n g : 

"During the i n i t i a l meeting between Mr. D a n i e l ' s 
f a m i l y and h i s c u r r e n t c o u n s e l , Mrs. D a n i e l 
v o l u n t e e r e d i n f o r m a t i o n c o n c e r n i n g Mr. Western's 
[ D a n i e l ' s s t e p f a t h e r ' s ] s e x u a l abuse of her 
c h i l d r e n . Mrs. D a n i e l e x p l a i n e d t h a t , l o n g a f t e r 
Mr. Western had ceased t e r r o r i z i n g the D a n i e l f a m i l y 
she r e c e i v e d a c a l l from her o l d e s t daughter, 
Tiauna, who was then an a d u l t l i v i n g i n A t l a n t a . 
D u r i n g t h e i r c o n v e r s a t i o n , Tiauna t o l d her mother 
t h a t Mr. Western m o l e s t e d her and t h r e a t e n e d t h a t i f 
she or her s i b l i n g s ever t o l d , S o c i a l S e r v i c e s would 
tak e them away. A f t e r Mrs. D a n i e l r e l a y e d t h i s  
event, Mr. D a n i e l ' s s i s t e r Tammi c o n f i r m e d t h a t she  
had w i t n e s s e d Mr. Western s e x u a l l y abuse her b r o t h e r  
and v o l u n t e e r e d t h a t he a l s o f o r c e d the t h r e e D a n i e l  
c h i l d r e n t o engage i n s e x u a l a c t s w i t h each o t h e r ,  
t h r e a t e n i n g t o k i l l Mrs. D a n i e l i f any of them  
t o l d . " 

(C. 188; emphasis added.) The emphasized p o r t i o n quoted above 

was the e x t e n t of D a n i e l ' s p l e a d i n g s on t h i s c l a i m . "To p l e a d 

the c l a i m s s u f f i c i e n t l y , [ D a n i e l ] was r e q u i r e d t o i d e n t i f y the 
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names of the w i t n e s s e s he a l l e g e d s h o u l d have been 

i n t e r v i e w e d , t o p l e a d w i t h s p e c i f i c i t y what a d m i s s i b l e 

i n f o r m a t i o n those w i t n e s s e s would have p r o v i d e d , and t o a l l e g e 

how the r e s u l t of the p r o c e e d i n g s would have been a f f e c t e d by 

the a d d i t i o n a l t e s t i m o n y . " Beckworth, So. 3d a t . 

D a n i e l f a i l e d t o comply w i t h the f u l l - f a c t p l e a d i n g 

r e q u i r e m e n t s of Rule 32.6(b), A l a . R. Crim. P. 

A l s o , 

"[T]he mere f a c t t h a t [the defendant] has s u b m i t t e d 
s e v e n t y - e i g h t e x h i b i t s of a d d i t i o n a l i n f o r m a t i o n 
does not prove i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . 
'In r e v i e w i n g c o u n s e l ' s performance, a c o u r t must 
a v o i d u s i n g the d i s t o r t i n g e f f e c t s of h i n d s i g h t and 
must e v a l u a t e the r e a s o n a b l e n e s s of c o u n s e l ' s 
performance from c o u n s e l ' s p e r s p e c t i v e a t the t i m e . ' 
C h andler [v. U n i t e d S t a t e s ] , 218 F.3d [1305] a t 1316 
[( 1 1 t h C i r . 2000)] ( q u o t a t i o n marks and c i t a t i o n 
o m i t t e d ) . ' [ I ] t i s a l l too easy f o r a c o u r t , 
e xamining c o u n s e l ' s defense a f t e r i t has proved 
u n s u c c e s s f u l , t o conclude t h a t a p a r t i c u l a r a c t or 
o m i s s i o n of c o u n s e l was u n r e a s o n a b l e . ' S t r i c k l a n d 
[v. Washington], 466 U.S. [668] a t 689, 104 S.Ct. 
[2052] a t 2065 [ ( 1 9 8 4 ) ] . ' I t i s common p r a c t i c e f o r 
p e t i t i o n e r s a t t a c k i n g t h e i r death sentences t o 
submit a f f i d a v i t s from w i t n e s s e s who say the y c o u l d 
have s u p p l i e d a d d i t i o n a l m i t i g a t i n g c i r c u m s t a n c e 
e v i d e n c e , had the y been c a l l e d , or ... had they been 
asked the r i g h t q u e s t i o n s . ' Waters [v. Thomas], 46 
F.3d [1506] a t 1513-14 [ ( 1 1 t h C i r . 1 9 9 5 ) ] . The 
e x i s t e n c e of such m i t i g a t i n g a f f i d a v i t s , however, i s 
of l i t t l e s i g n i f i c a n c e because they u s u a l l y 
e s t a b l i s h 'at most the w h o l l y unremarkable f a c t t h a t 
w i t h the l u x u r y of time and the o p p o r t u n i t y t o focus 
r e s o u r c e s on s p e c i f i c p a r t s of a made r e c o r d , p o s t -
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c o n v i c t i o n c o u n s e l w i l l i n e v i t a b l y i d e n t i f y 
s hortcomings i n the performance of p r i o r c o u n s e l . ' 
I d . a t 1514. The mere f a c t t h a t o t h e r w i t n e s s e s 
might have been a v a i l a b l e or t h a t o t h e r t e s t i m o n y 
might have been e l i c i t e d from those who t e s t i f i e d i s 
not a s u f f i c i e n t ground t o prove i n e f f e c t i v e n e s s of 
c o u n s e l . ' I d . ( Q u o t a t i o n marks and c i t a t i o n 
o m i t t e d ) ; see a l s o C h a n d l e r , 218 F.3d a t 1316 n. 20. 
Thus, the presence of f i f t y - t w o l a r g e l y c u m u l a t i v e 
a f f i d a v i t s i n the Appendix ... l e n d s l i t t l e , i f any, 
supp o r t t o [the defendant's] i n e f f e c t i v e a s s i s t a n c e 
of c o u n s e l c l a i m . " 

Turner v. Crosby, 339 F.3d 1247, 1279 (11th C i r . 2003). 

D a n i e l next argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o e x p l o r e the p o s s i b i l i t y t h a t D a n i e l was m e n t a l l y 

r e t a r d e d and thus i n e l i g i b l e f o r the death p e n a l t y . In h i s 

second amended p e t i t i o n , D a n i e l p l e a d e d t h a t he had been 

t e s t e d when he was 13 y e a r s o l d and i t was det e r m i n e d t h a t he 

had a f u l l - s c a l e IQ s c o r e of 77, which, he a s s e r t s , a d j u s t i n g 

f o r the " F l y n n e f f e c t " 1 1 c o n s t i t u t e s an IQ s c o r e of 72. He 

p l e a d e d the f o l l o w i n g i n h i s amended p e t i t i o n : 

"Because the death p e n a l t y may not be imposed on 
i n d i v i d u a l s s u f f e r i n g from mental r e t a r d a t i o n , t r i a l 

1 1"The F l y n n E f f e c t .. . p o s i t s t h a t , over t i m e , the IQ 
s c o r e s of a p o p u l a t i o n r i s e w i t h o u t c o r r e s p o n d i n g i n c r e a s e s i n 
i n t e l l i g e n c e and thus the t e s t must be r e - n o r m a l i z e d over 
t i m e . " In r e : M a t h i s , 483 F.3d 395, 398 n. 1 (5th C i r . 
2007). 
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c o u n s e l ' s f a i l u r e t o p r o c u r e the i n s t i t u t i o n a l 
r e c o r d s t h a t showed even on an o u t d a t e d IQ t e s t 
D a n i e l s c o r e d w i t h i n the b o r d e r l i n e range of mental 
r e t a r d a t i o n i s w h o l l y u n r e a s o n a b l e . Indeed, g i v e n 
the p i v o t a l r o l e a d i a g n o s i s of mental r e t a r d a t i o n 
can p l a y i n a death p e n a l t y case " 

(C. 193.) A t t a c h e d t o D a n i e l ' s amended p e t i t i o n i s a copy of 

a r e p o r t p r e p a r e d by Dr. D a n i e l Marson and Dr. K r i s t e n 

T r i e b e l . D a n i e l a s s e r t e d : "Drs. Marson and T r i e b e l c o n c l u d e d 

t h a t , a l t h o u g h h i s IQ s c o r e s on a t e s t t h e y a d m i n i s t e r e d 

r e v e a l e d Mr. D a n i e l t o have b o r d e r l i n e i n t e l l i g e n c e , 'Mr. 

D a n i e l ' s a d a p t i v e f u n c t i o n i n g was s e v e r e l y i m p a i r e d b o t h p r i o r 

t o and a f t e r age 18.'" The r e p o r t c o n c l u d e d : " [ A ] l t h o u g h Mr. 

D a n i e l ' s IQ s c o r e s as a c h i l d and a d u l t do not f u l l y q u a l i f y 

him f o r a d i a g n o s i s of mental r e t a r d a t i o n , h i s l i m i t a t i o n s i n 

a d a p t i v e f u n c t i o n i n g as a boy and young man a r g u a b l y do." 

(C.R. 369.) 

A t the s t a t u s h e a r i n g on D a n i e l ' s p o s t c o n v i c t i o n 

p e t i t i o n , the t r i a l c o u r t s t a t e d the f o l l o w i n g i n r e g a r d t o 

c o u n s e l ' s c l a i m t h a t D a n i e l was m e n t a l l y r e t a r d e d : 

" L e t me r e a d you something and see i f you t h i n k 
t h a t t h i s sounds l i k e a p e r s o n i s m e n t a l l y r e t a r d e d . 
'Dear Ms. H a s k i n s and Mr. Hughes: Be a d v i s e d I have 
r e c e i v e d a l e t t e r per Mr. Hughes t h a t i s t o t a l l y 
u n a c c e p t a b l e as t o my p r e v i o u s l e t t e r of F e b r u a r y 
2 1 s t , '03 r e q u e s t i n g the two of you p r o v i d e me w i t h 
a l l c o p i e s of d i s c o v e r y e v i d e n c e t h a t you have 
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r e c e i v e v i a the S t a t e of Alabama i n r e g a r d t o my 
c r i m i n a l case pending i n J e f f e r s o n County, Alabama. 
As you are aware of I have been r e q u e s t i n g t h i s 
d i s c o v e r y e v i d e n c e f o r many weeks now but n e i t h e r of 
you have seen f i t t o honor my r e q u e s t . P l e a s e be 
a d v i s e d i t i s I who i s t o s t a n d t r i a l , and q u i t e 
f r a n k l y , am f a c i n g a sentence of such grave 
s e r i o u s n e s s of the death sentence. Not my mother. 
That s a i d , i t i s I who you are t o remain i n 
communication w i t h , not my mother. See Alabama 
Rul e s of C o u r t , Rule 1.2 and Rule 1.4, Scope of 
R e p r e s e n t a t i o n and Communication w i t h C l i e n t . See 
a l s o Rule 3 4 ( c ) . These r u l e s are r u l e s of c o u r t a 
l a w y e r ' s r e s p o n s i b i l i t i e s , as I know you are w e l l 
c o g n i z a n t o f . The a f o r e new documents, I i n s t r u c t 
you b o t h as l e g a l r e p r e s e n t a t i v e s of the C o u r t , the 
Alabama Bar A s s o c i a t i o n s members, members of the 
Birmingham Bar A s s o c i a t i o n , and as my l a w y e r s t h a t 
r e p r e s e n t me i n r e : S t a t e v. Renard D a n i e l , t o 
p r o m p t l y do the below f o r me. 

"'1. A motion f o r a 90-day e x t e n s i o n of time 
f i l e d i m m e d i a t e l y per the two of you and i n my 
b e h a l f f o r any and a l l reasons you see f i t and which 
t o have t h i s e x t e n s i o n g r a n t e d , and by the way, f o r 
me t o : 

"'A. Be i m m e d i a t e l y m a i l e d f o r my 
v i e w i n g t o me a l l e v i d e n c e per the S t a t e 
r e g a r d i n g my case. 

"'B. For the two of you t o 
i m m e d i a t e l y s c h e d u l e w i t h the Wardens, 
McDonnell and/or R o w e l l , a t the K i l b y 
C o r r e c t i o n a l F a c i l i t y , Mt. Meigs, Alabama, 
a c o n f e r e n c e , i . e . c l i e n t - l a w y e r 
c o n f e r e n c e , ASAP, i n which f o r me t o c o n f e r 
w i t h two of you i n t h i s case. Due t o the 
grave s e r i o u s n e s s and the sentence of death 
t h a t I p o s s i b l y f a c e , I r e q u e s t and r e s p e c t 
my wishes be p r o m p t l y met as w e l l as f o r 
the c a n c e l l a t i o n of a t r a n s f e r t o the 
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J e f f e r s o n County J a i l , and a prompt 
co n f e r e n c e w i t h the two of you and the 
K.C.F. pu r s u a n t t o 28 U.S.C. 1746. I swear 
under p e n a l t y of p e r j u r y the f o r e g o i n g i s 
t r u e and c o r r e c t . I thank you f o r your 
time i n t h i s r e g a r d and l o o k f o r w a r d t o 
h e a r i n g from you, and s e e i n g the two o f 
soon. R e s p e c t f u l l y y o u r s , Renard D a n i e l . ' 

"Does t h a t sound l i k e t h a t l e t t e r was w r i t t e n by 
somebody t h a t was m e n t a l l y r e t a r d e d ? " 

(Supple. R., p. 30-32.) 

The r e c o r d of D a n i e l ' s t r i a l shows t h a t D a n i e l t e s t i f i e d 

i n h i s own d e f e n s e , t h a t he appeared a r t i c u l a t e and e a s i l y 

answered the q u e s t i o n s put t o him, and t h a t he showed no s i g n 

of mental r e t a r d a t i o n . He s a i d t h a t he had been l i v i n g i n an 

apartment i n the complex where the murders took p l a c e , t h a t he 

worked a t H i l l Top P r o p e r t i e s as a r o o f e r , and t h a t he l i v e d 

one b l o c k from H i l l Top P r o p e r t i e s . D a n i e l t e s t i f i e d t h a t he 

met George Jackson s e v e r a l weeks b e f o r e the murders when 

Jackson was w o r k i n g on h i s c a r i n the apartment complex 

p a r k i n g l o t . He s a i d t h a t he and Jackson became f r i e n d s and 

t h a t they f r e q u e n t l y drank beer t o g e t h e r . D a n i e l t e s t i f i e d 

t h a t Jackson committed the murders. 

A l s o , a t a p r e t r i a l - m o t i o n h e a r i n g t r i a l c o u n s e l 

i n d i c a t e d t h a t he was r e q u e s t i n g a mental e v a l u a t i o n because 
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of i n f o r m a t i o n o b t a i n e d by D a n i e l ' s mother t h a t he had been 

d i a g n o s e d w i t h ADHD and d y s l e x i a but based on h i s 

c o n v e r s a t i o n s w i t h D a n i e l he d i d not b e l i e v e t h a t a f u l l - b l o w n 

e v a l u a t i o n was n e c e s s a r y . ( T r i a l R. 15-20.) Counsel a l s o 

s t a t e d a t t h i s h e a r i n g t h a t he asked b o t h D a n i e l and h i s 

mother i f D a n i e l had been t r e a t e d f o r any mental i l l n e s s and 

bo t h i n d i c a t e d t h a t he had not. 

The U n i t e d S t a t e s Supreme Court i n A t k i n s v. V i r g i n i a , 

536 U.S. 304 (2002), h e l d t h a t i t was a v i o l a t i o n of the 

E i g h t h Amendment t o execute a m e n t a l l y r e t a r d e d i n d i v i d u a l but 

t h a t i t was up t o the i n d i v i d u a l s t a t e s t o d e f i n e mental 

r e t a r d a t i o n . Alabama has y e t t o enact l e g i s l a t i o n a d d r e s s i n g 

t h i s i s s u e ; however, the Alabama Supreme Court i n Ex p a r t e  

P e r k i n s , 851 So. 2d 453 ( A l a . 2002), adopted the most l i b e r a l 

d e f i n i t i o n of mental r e t a r d a t i o n . A c c o r d i n g t o P e r k i n s , the 

defendant must p o s s e s s : (1) s i g n i f i c a n t subaverage 

i n t e l l e c t u a l f u n c t i o n i n g ; i . e . , an IQ of 70 or below; (2) 

s i g n i f i c a n t or s u b s t a n t i a l d e f i c i t s i n a d a p t i v e b e h a v i o r ; and 

(3) these d e f e c t s must have m a n i f e s t e d themselves d u r i n g the 

developmental y e a r s ; i . e . , b e f o r e the defendant reached the 

age of 18. D a n i e l a s s e r t s t h a t a c c o r d i n g t o the F l y n n e f f e c t , 
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h i s IQ i s 72 and he argues t h a t he i s r e t a r d e d and c o u n s e l was 

i n e f f e c t i v e f o r f a i l i n g t o p r e s e n t e v i d e n c e of mental 

r e t a r d a t i o n . 

Alabama has y e t t o address the " F l y n n e f f e c t . " See 

Beckworth, So. 3d a t n. 5. The U n i t e d S t a t e s Court of 

Appeals f o r the E l e v e n t h C i r c u i t has s t a t e d : 

" [ A ] l l the e x p e r t s acknowledged t h a t the F l y n n 
e f f e c t i s a s t a t i s t i c a l l y - p r o v e n phenomenon, 
a l t h o u g h no m e d i c a l a s s o c i a t i o n r e c o g n i z e s i t s 
v a l i d i t y . Numerous c o u r t s r e c o g n i z e the F l y n n 
e f f e c t . See e.g., Walker v. True, 399 F.3d 315, 
322-23 (4th C i r . 2005) ( s t a t i n g t h a t on remand, the 
d i s t r i c t c o u r t s h o u l d c o n s i d e r the F l y n n e f f e c t 
e v i d e n c e t o determine i f p e t i t i o n e r ' s IQ s c o r e i s 
o v e r s t a t e d ) ; U n i t e d S t a t e s v. D a v i s , 611 F.Supp.2d 
472, 486-88 (D.Md. 2009) ( d i s t r i c t c o u r t c o n s i d e r e d 
F l y n n e f f e c t i n e v a l u a t i o n of defendant's 
i n t e l l e c t u a l f u n c t i o n i n g ) ; People v. S u p e r i o r C o u r t , 
28 C a l . R p t r . 3 d 529, 558-59 ( C a l . Ct. App. 2005), 
o v e r r u l e d on o t h e r grounds by 40 C a l . 4 t h 999, 56 
C a l . R p t r . 3 d 851, 155 P.3d 259 (2007) ( r e c o g n i z i n g 
t h a t F l y n n e f f e c t must be c o n s i d e r e d ) ; S t a t e v.  
Burke, No. 04AP-1234 ... (Ohio C t. App. Dec. 30, 
2005) [ ( n o t r e p o r t e d i n N.E.2d)] ( s t a t i n g t h a t 
c o u r t must c o n s i d e r e v i d e n c e on F l y n n e f f e c t , but i t 
i s w i t h i n c o u r t ' s d i s c r e t i o n whether t o i n c l u d e i t 
as a f a c t o r i n the IQ s c o r e ) . There are a l s o c o u r t s 
t h a t do not r e c o g n i z e the F l y n n e f f e c t . See In re  
M a t h i s , 483 F.3d 395, 398 n. 1 (5th C i r . 2007) 
( n o t i n g t h a t c i r c u i t has not r e c o g n i z e d F l y n n e f f e c t 
as s c i e n t i f i c a l l y v a l i d ) ; B e r r y v. Epps, No. 
1:04CV328-D-D ... (N.D. M i s s . Oct. 5, 2006) [ ( n o t 
r e p o r t e d i n F. Supp. 2d)] ( r e f u s i n g t o c o n s i d e r 
F l y n n e f f e c t ) ; B o w l i n g v. Commonwealth, 163 S.W.3d 
361, 374-75 (Ky. 2005) ( n o t i n g t h a t because Kentucky 
s t a t u t e unambiguously s e t s IQ s c o r e of 70 as c u t o f f , 
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c o u r t s cannot c o n s i d e r F l y n n e f f e c t or SEM [ s t a n d a r d 
e r r o r of measurement])." 

Thomas v. A l l e n , 607 F.3d 749, 757 (11th C i r . 2010). See a l s o 

Nava Feldman, A p p l i c a t i o n of C o n s t i t u t i o n a l Rule of A t k i n s v. 

V i r g i n i a , 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 

(2002), t h a t E x e c u t i o n of M e n t a l l y R e t a r d e d Persons 

C o n s t i t u t e s ' C r u e l and Unusual Punishment' i n V i o l a t i o n of 

E i g h t h Amendment, 122 A.L.R.5th 145 (2004). 

Even c o n s i d e r i n g the F l y n n e f f e c t , D a n i e l d i d not p l e a d 

i n h i s p o s t c o n v i c t i o n p e t i t i o n t h a t h i s IQ was 70 or below. 

"In h i s Rule 32 p e t i t i o n , P o w e l l a l l e g e d the 
f o l l o w i n g f a c t as the b a s i s f o r h i s c l a i m of mental 
r e t a r d a t i o n : 'Mr. P o w e l l was d i a g n o s e d as m i l d l y 
m e n t a l l y r e t a r d e d i n the f i f t h grade by the Lake 
County, I l l i n o i s s c h o o l system.' However, P o w e l l 
d i d not a l l e g e i n h i s Rule 32 p e t i t i o n t h a t h i s IQ 
was or i s 70 or below, which i s n e c e s s a r y t o su p p o r t 
a f i n d i n g of mental r e t a r d a t i o n i n Alabama. See [Ex  
p a r t e ] P e r k i n s , 851 So. 2d [453] a t 456 [ ( A l a . 
2 0 0 2 ) ] . Because a f i n d i n g of mental r e t a r d a t i o n t o 
s u s t a i n an A t k i n s c l a i m r e q u i r e s b o t h s i g n i f i c a n t l y 
subaverage i n t e l l e c t u a l f u n c t i o n i n g and s i g n i f i c a n t 
d e f i c i t s i n a d a p t i v e f u n c t i o n i n g , P o w e l l had f a i l e d 
t o p l e a d f a c t s on which an A t k i n s c l a i m can be 
based." 

P o w e l l v. A l l e n , 602 F.3d 1263, 1272 (11th C i r . 2010). The 

same i s t r u e i n t h i s case -- D a n i e l f a i l e d t o p l e a d s u f f i c i e n t 

f a c t s t o su p p o r t an A t k i n s c l a i m . 
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A l s o , c o u n s e l s t a t e d b e f o r e D a n i e l ' s t r i a l t h a t based on 

h i s c o n v e r s a t i o n s w i t h D a n i e l he d i d not b e l i e v e t h a t a f u l l 

m ental e v a l u a t i o n was n e c e s s a r y and t h a t D a n i e l and h i s mother 

t o l d him t h a t D a n i e l had never been t r e a t e d f o r any mental 

i l l n e s s . To the e x t e n t t h a t D a n i e l argues t h a t c o u n s e l was 

i n e f f e c t i v e f o r f a i l i n g t o e x p l o r e the p o s s i b i l i t y t h a t he i s 

m e n t a l l y r e t a r d e d , t h e r e i s no m a t e r i a l i s s u e or f a c t or law 

t h a t would e n t i t l e D a n i e l t o r e l i e f on t h i s c l a i m . See Rule 

3 2 . 7 ( d ) , A l a . R. Crim. P. 

E. 

D a n i e l argues t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o 

p r e s e n t e v i d e n c e t h a t D a n i e l was d e pressed. 

In D a n i e l ' s one-paragraph p l e a d i n g on t h i s c l a i m , he 

s t a t e d : 

" I n c o n n e c t i o n w i t h t h e i r n e u r o p s y c h o l o g i c a l 
e v a l u a t i o n of Mr. D a n i e l , Drs. [ D a n i e l ] Marson and 
[ K r i s t e n ] T r e i b e l a l s o c o n c l u d e d t h a t Mr. D a n i e l i s 
c u r r e n t l y ' s e v e r e l y d e p r e s s e d ' and t h a t i t ' i s 
l i k e l y t h a t Mr. D a n i e l had s u f f e r e d from d e p r e s s i o n 
s i n c e c h i l d h o o d . ' " 

(C. 196.) D a n i e l d i d not p l e a d t h a t h i s d e p r e s s i o n was a 

f a c t o r i n the murders, t h a t i t was r e l e v a n t t o m i t i g a t e the 

murders, or t h a t he was p r e j u d i c e d by c o u n s e l ' s f a i l u r e t o 

p r e s e n t t h i s e v i d e n c e a t the p e n a l t y phase. To s a t i s f y the 
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p l e a d i n g r e q u i r e m e n t s c o n c e r n i n g c l a i m s of i n e f f e c t i v e 

a s s i s t a n c e of c o u n s e l , a p e t i t i o n e r must " p l e a d s p e c i f i c f a c t s 

i n d i c a t i n g t h a t he or she was p r e j u d i c e d by the a c t s or 

o m i s s i o n . . . . " Hyde, 950 So. 2d a t 356. D a n i e l f a i l e d t o 

s a t i s f y t h i s burden. 

F. 

D a n i e l next argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t e v i d e n c e t h a t h i s f a m i l y had a h i s t o r y of 

mental i l l n e s s . S p e c i f i c a l l y , he a s s e r t s t h a t c o u n s e l s h o u l d 

have p r e s e n t e d e v i d e n c e t h a t h i s mother s u f f e r e d from severe 

d e p r e s s i o n . 

D a n i e l p l e a d e d t h a t h i s t r i a l c o u n s e l s h o u l d have 

p r e s e n t e d t e s t i m o n y t h a t D a n i e l ' s mother was de p r e s s e d as a 

c h i l d and h o s p i t a l i z e d a t the age of 13 a f t e r she attempted 

s u i c i d e , t h a t when D a n i e l was 7 years o l d h i s mother s u f f e r e d 

d e p r e s s i o n a f t e r l e a r n i n g about her adopted mother's death, 

and t h a t she had been p r e s c r i b e d V a l i u m and l i t h i u m f o r her 

c o n d i t i o n a t t h a t t i m e . 

T h i s c l a i m was c o r r e c t l y summarily d i s m i s s e d f o r the 

reasons t h a t we s t a t e d i n Beckworth: 

"Beckworth argues t h a t the t r i a l c o u r t e r r e d 
when i t summarily d i s m i s s e d the c l a i m t h a t c o u n s e l 
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had r e n d e r e d d e f i c i e n t performance when the y f a i l e d 
t o i n v e s t i g a t e and p r e s e n t e v i d e n c e of Beckworth's 
f a m i l y h i s t o r y of mental i l l n e s s and mental 
r e t a r d a t i o n . ... The t r i a l c o u r t d i d not e r r when i t 
summarily d i s m i s s e d t h i s c l a i m because i t d i d not 
meet the s p e c i f i c i t y and f u l l f a c t u a l p l e a d i n g 
r e q u i r e m e n t s of Rule 32.3 and Rule 32.6(b). 

" F i r s t , Beckworth f a i l e d t o a l l e g e any f a c t s 
i n d i c a t i n g why e v i d e n c e about f a m i l y members' mental 
r e t a r d a t i o n and mental i l l n e s s was r e l e v a n t or t h a t 
i t would have been a d m i s s i b l e a t h i s t r i a l . 
A l t h o u g h the U n i t e d S t a t e s Supreme Court h e l d i n 
L o c k e t t v. Ohio, 438 U.S. 586, 98 S.Ct. 2954, 57 
L.Ed.2d 973 (1978), t h a t a defendant c o n v i c t e d of 
c a p i t a l murder must not be p r e c l u d e d from p r e s e n t i n g 
a b r o a d range of proposed m i t i g a t i n g e v i d e n c e a t h i s 
s e n t e n c i n g h e a r i n g , the Court l i m i t e d the range t o 
'any a s p e c t of a defendant's c h a r a c t e r or r e c o r d and 
any of the c i r c u m s t a n c e s of the o f f e n s e t h a t the 
defendant p r o f f e r s as a b a s i s f o r a sentence l e s s 
than d e a t h . ' 438 U.S. a t 604, 98 S.Ct. 2954. 
A l t h o u g h Beckworth a l l e g e d i n p a r a g r a p h 142 of h i s 
p e t i t i o n t h a t '[s]ome forms of mental r e t a r d a t i o n 
are g e n e t i c ' (C. 40), he f a i l e d t o a l l e g e t h a t the 
form of mental r e t a r d a t i o n from which he or h i s 
f a m i l y members a l l e g e d l y s u f f e r e d was one of those 
g e n e t i c forms. Beckworth f a i l e d t o make any f a c t u a l 
a l l e g a t i o n s i n d i c a t i n g the r e l e v a n c e of e v i d e n c e of 
mental i l l n e s s i n h i s f a m i l y . T h e r e f o r e , Beckworth 
f a i l e d t o a l l e g e any s p e c i f i c f a c t s i n d i c a t i n g t h a t 
the e v i d e n c e he says c o u n s e l s h o u l d have d i s c o v e r e d 
and p r e s e n t e d was r e l e v a n t or t h a t i t would have 
been a d m i s s i b l e a t t r i a l . 

" Furthermore, Beckworth f a i l e d t o a l l e g e 
s p e c i f i c f a c t s r e g a r d i n g how t r i a l c o u n s e l c o u l d 
have r e a s o n a b l y d i s c o v e r e d t h i s e v i d e n c e and how, 
through t h e i r a l l e g e d l y u n r e a s o n a b l e a c t i o n s they 
f a i l e d t o d i s c o v e r i t . ... F i n a l l y Beckworth f a i l e d 
t o a l l e g e any s p e c i f i c f a c t s i n d i c a t i n g how 
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p r e s e n t a t i o n of the e v i d e n c e would have changed the 
r e s u l t a t t r i a l . " 

So. 3d a t . L i k e Beckworth, D a n i e l f a i l e d t o p l e a d how 

the e v i d e n c e of h i s mother's mental i l l n e s s would have been 

r e l e v a n t t o m i t i g a t e the d o u b l e-homicide and how he was 

p r e j u d i c e d by the f a i l u r e t o p r e s e n t t h i s e v i d e n c e . The f u l l -

f a c t s were not p l e a d e d on t h i s c l a i m ; t h e r e f o r e , a c c o r d i n g t o 

Rule 32.6(d), A l a . R. Crim. P., i t was c o r r e c t l y d i s m i s s e d . 

G. 

D a n i e l next argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t e v i d e n c e of h i s a l c o h o l and drug abuse when 

c o u n s e l was i n p o s s e s s i o n of documents t h a t showed t h a t D a n i e l 

had a severe a d d i c t i o n . He p l e a d e d : "Given the d e v a s t a t i n g l y 

d e t r i m e n t a l e f f e c t Mr. D a n i e l ' s a d d i c t i o n s have had on h i s 

l i f e , t r i a l c o u n s e l ' s d e c i s i o n t o l i m i t h i s p r e s e n t a t i o n i n 

t h i s manner was o b j e c t i v e l y u n r e a s o n a b l e . " (C.R. 199.) 

The S t a t e argued the f o l l o w i n g i n i t s motion t o d i s m i s s : 

"At t r i a l , D a n i e l ' s mother t e s t i f i e d t h a t she 
r e a l i z e d he was u s i n g drugs and a l c o h o l when he was 
about 16 y e ars o l d . D a n i e l t e s t i f i e d he had been 
d r i n k i n g beer and smoking m a r i j u a n a the n i g h t of the 
murders. D a n i e l ' s t e s t i m o n y , even d u r i n g c r o s s -
e x a m i n a t i o n , was c l e a r and a r t i c u l a t e . F u r t h e r , 
your Honor c o n s i d e r e d the f a c t t h a t D a n i e l had drank 
a l c o h o l and used drugs s i n c e he was 16 y e a rs o l d i n 
m i t i g a t i o n . D a n i e l ' s t e s t i m o n y about h i s v e r s i o n of 
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what happened the n i g h t of the murders s h o u l d r e f u t e 
any c l a i m h i s p a s t use of a l c o h o l and drugs a f f e c t e d 
h i s a b i l i t y t o conform h i s b e h a v i o r . 

"Even i f more evi d e n c e t h a t D a n i e l had a h i s t o r y 
of drug and a l c o h o l abuse had been p r e s e n t e d t o the 
j u r y , t h e r e i s no r e a s o n a b l e p r o b a b i l i t y the outcome 
of the p e n a l t y phase might have been d i f f e r e n t . " 

(C. 501.) 

E v i d e n c e c o n c e r n i n g D a n i e l ' s use of drugs was p r e s e n t e d 

t o the j u r y through v a r i o u s w i t n e s s e s a t D a n i e l ' s t r i a l . 

J a ckson t e s t i f i e d t h a t they b o t h had been d r i n k i n g beer b e f o r e 

the murders and t h a t D a n i e l drank t h r e e or f o u r b e e r s . A l s o , 

the c i r c u i t c o u r t found as m i t i g a t i o n D a n i e l ' s h i s t o r y of 

substance abuse. There was no m a t e r i a l i s s u e of f a c t or law 

c o n c e r n i n g t h i s c l a i m ; t h u s , i t was c o r r e c t l y summarily 

d i s m i s s e d . See Rule 32.7(d), A l a . R. Crim. P. 

D a n i e l next argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t e v i d e n c e showing t h a t D a n i e l was r a i s e d i n 

extreme p o v e r t y . D a n i e l p l e a d e d the f o l l o w i n g i n r e g a r d t o 

t h i s c l a i m : 

" T r i a l c o u n s e l a l s o f a i l e d t o p r o c u r e human 
r e s o u r c e s r e c o r d s showing t h a t , a t t i m e s , d u r i n g h i s 
c h i l d h o o d , Mr. D a n i e l ' s f a m i l y depended upon f o o d 
stamps or s u b s i d i e s p r o v i d e t o them by the 
government. Such e v i d e n c e s h o u l d have been o b t a i n e d 
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and p r e s e n t e d t o the j u r y . See Armstrong v. Dugger, 
833 F.2d 1430 (11th C i r . 1987) ( w r i t i s s u e d where 
c o u n s e l f a i l e d t o i n v e s t i g a t e and p r e s e n t , among 
o t h e r t h i n g s , e v i d e n c e of p e t i t i o n e r ' s c h i l d h o o d 
p o v e r t y ) . " 

(C. 199.) T h i s was D a n i e l ' s e n t i r e p l e a d i n g on t h i s i s s u e . 

D a n i e l f a i l e d t o p l e a d how he was p r e j u d i c e d by c o u n s e l ' s 

f a i l u r e t o p r e s e n t e v i d e n c e t h a t h i s c h i l d h o o d was marked by 

p o v e r t y or how i t was r e l e v a n t t o m i t i g a t e the double 

ho m i c i d e . See Beckworth, So. 3d a t . T h e r e f o r e , he 

f a i l e d t o comply w i t h the f u l l - f a c t p l e a d i n g r e q u i r e m e n t s of 

Rule 32.6, A l a . R. Crim. P. 

D a n i e l next argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t m i t i g a t i n g e v i d e n c e from h i s mother, 

s i s t e r , and aunt t h a t he had a h i s t o r y of n o n v i o l e n t b e h a v i o r . 

D a n i e l p l e a d e d the f o l l o w i n g i n r e g a r d t o t h i s c l a i m : 

" T r i a l c o u n s e l f a i l e d t o put b e f o r e the j u r y 
e v i d e n c e of Mr. D a n i e l ' s c h a r a c t e r or h i s non¬
v i o l e n t p a s t . Both Mr. D a n i e l ' s mother and s i s t e r 
would have t e s t i f i e d t o Mr. D a n i e l ' s n o n - v i o l e n t 
d i s p o s i t i o n and t o l d the j u r y t h a t Mr. D a n i e l never 
responded t o v e r b a l c o n f l i c t w i t h p h y s i c a l f o r c e and 
never p l a y e d the r o l e of a g g r e s s o r . In a d d i t i o n , 
Mr. D a n i e l ' s c r i m i n a l r e c o r d demonstrates t h a t , w i t h 
the one e x c e p t i o n of the second degree b u r g l a r y 
charge i n t r o d u c e d by the S t a t e Mr. D a n i e l ' s p a s t 
o f f e n s e s were a l l n o n - v i o l e n t , r a n g i n g from 
d i s t r i b u t i o n crimes t o c r i m i n a l t r e s p a s s . The 
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U n i t e d S t a t e s Supreme Co u r t has r e c o g n i z e d t h a t 
e v i d e n c e of a defendant's n o n - v i o l e n t n a t u r e or l a c k 
of f u t u r e dangerousness 'may a l t e r the j u r y ' s 
s e l e c t i o n of p e n a l t y , even i f i t does not undermine 
or r e b u t the p r o s e c u t i o n ' s d e a t h - e l i g i b i l i t y case.' 
W i l l i a m s [v. T a y l o r ] , 529 U.S. [362] a t 398 
[ ( 2 0 0 0 ) ] . [ 1 2] 

"Other members of Mr. D a n i e l ' s f a m i l y were 
a v a i l a b l e t o t e s t i f y as c h a r a c t e r w i t n e s s e s a t Mr. 
D a n i e l ' s t r i a l . When she h e a r d t h a t c u r r e n t c o u n s e l 
were r e p r e s e n t i n g Mr. D a n i e l i n these p r o c e e d i n g s , 
Mr. D a n i e l ' s aunt, L e i l a L a w l e r , v o l u n t e e r e d t o 
t e s t i f y as a c h a r a c t e r w i t n e s s on her nephew's 
b e h a l f . There i s no reason t o b e l i e v e she would 
have been u n w i l l i n g t o do so a t Mr. D a n i e l ' s t r i a l . " 

(C. 199-200.) 

The S t a t e a s s e r t e d the f o l l o w i n g i n i t s motion t o 

d i s m i s s : 

1 2 " I n W i l l i a m s v. T a y l o r , 529 U.S. 362 
(2000), the U n i t e d S t a t e s Supreme Court 
found t h a t c o u n s e l ' s performance was 
d e f i c i e n t because c o u n s e l d i d not b e g i n t o 
i n v e s t i g a t e m i t i g a t i o n e v i d e n c e u n t i l a 
week b e f o r e t r i a l and c o u n s e l ' f a i l e d t o 
conduct an i n v e s t i g a t i o n t h a t would have 
uncovered e x t e n s i v e r e c o r d s g r a p h i c a l l y 
d e s c r i b i n g W i l l i a m s ' n i g h t m a r i s h c h i l d h o o d , 
not because of any s t r a t e g i c c a l c u l a t i o n 
but because they i n c o r r e c t l y thought t h a t 
s t a t e law b a r r e d access t o such r e c o r d s . ' 
529 U.S. a t 395." 

S t a t e v. Gamble, [Ms. CR-06-2274, October 1, 2010] So. 3d 
( A l a . Crim. App. 2010). r 
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" D a n i e l does not p r o f f e r what f a c t s c o u l d have 
[been] i n t r o d u c e d t h a t would have q u a l i f i e d h i s 
mother, h i s s i s t e r , or h i s aunt t o t e s t i f y about the 
s p e c i f i c t r a i t f o r n o n - v i o l e n c e . D a n i e l l e f t home 
when he was 18 ye a r s o l d and spent the f o u r years 
p r e c e d i n g the murders i n p r i s o n . F u r t h e r , i f 
ev i d e n c e t h a t D a n i e l d i d not respond t o v e r b a l 
c o n f l i c t w i t h p h y s i c a l f o r c e was p r e s e n t e d , the 
p r o s e c u t i o n c o u l d have c e r t a i n l y r e b u t t e d i t by 
emph a s i z i n g the f a c t s of t h i s case. The j u r y found 
beyond any r e a s o n a b l e doubt t h a t D a n i e l 
i n t e n t i o n a l l y gunned down two unarmed peo p l e i n c o l d 
b l o o d i n t h e i r own apartment j u s t because D a n i e l was 
o f f e n d e d by what one of them s a i d . A l s o , even i f 
D a n i e l ' s p r i o r c r i m i n a l r e c o r d does not i n c l u d e 
a r r e s t s and/or c o n v i c t i o n s f o r many v i o l e n t c r i m e s , 
h i s r e c o r d c o u l d have been c o n s i d e r e d by the j u r o r s 
as d e m o n s t r a t i n g he has a complete d i s r e s p e c t f o r 
the law and the r i g h t s of o t h e r s . " 

(C. 504-05.) 

The r e c o r d of D a n i e l ' s t r i a l shows t h a t c o u n s e l had 

knowledge of D a n i e l ' s c r i m i n a l h i s t o r y -- i t was d e t a i l e d i n 

the p r e s e n t e n c e r e p o r t . Counsel knew t h a t the m a j o r i t y of 

D a n i e l ' s p r i o r c o n v i c t i o n s were f o r n o n v i o l e n t o f f e n s e s . As 

we have s t a t e d : 

"'[W]hen f a c e d w i t h overwhelming 
a g g r a v a t i n g c i r c u m s t a n c e s , t r i a l c o u n s e l 
r e a s o n a b l y may conclude t h a t the t e s t i m o n y 
of c e r t a i n c h a r a c t e r w i t n e s s e s would be of 
l i t t l e h e l p t o the defense. See S t r i c k l a n d 
[v. Washington], 466 U.S. [668] a t 699, 104 
S.Ct. [2052] a t 2070-2071 [ ( 1 9 8 4 ) ] . T h i s 
i s p a r t i c u l a r l y t r u e i f such t e s t i m o n y 
would open the door t o p r e s e n t a t i o n of 
damaging e v i d e n c e by the p r o s e c u t i o n . ' " 
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Brooks v. S t a t e , 929 So. 2d 491, 511 ( A l a . Crim. App. 2005), 

q u o t i n g Davis v. People, 871 P.2d 769, 773 (Colo. 1994). 

" [ D ] e b a t a b l e t r i a l t a c t i c s g e n e r a l l y do not 
c o n s t i t u t e i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . 
[ S t a t e v.] C l a y t o n , 62 Ohio S t . 2d a t 49, 402 N.E.2d 
1189 [ ( 1 9 8 0 ) ] . T h i s c o u r t must i n d u l g e i n a s t r o n g 
p resumption t h a t t r i a l c o u n s e l ' s conduct f a l l s 
w i t h i n the wide range of r e a s o n a b l e p r o f e s s i o n a l 
a s s i s t a n c e . [ S t a t e v.] Hartman, 93 Ohio St . 3 d a t 
300, 754 N.E.2d 1150 [ ( 2 0 0 1 ) ] . S i g n i f i c a n t l y , the 
e x i s t e n c e of a l t e r n a t i v e or a d d i t i o n a l m i t i g a t i o n 
t h e o r i e s g e n e r a l l y does not e s t a b l i s h i n e f f e c t i v e 
a s s i s t a n c e of c o u n s e l . [ S t a t e v.] Combs, 100 Ohio 
App.3d [90,] 105, 652 N.E.2d 205 [ ( 1 9 9 4 ) ] . " 

P h i l l i p s v. Bradshaw, 607 F.3d 199, 206-07 (6th C i r . 2010). 

There was no m a t e r i a l i s s u e of f a c t or law t h a t would e n t i t l e 

D a n i e l t o r e l i e f . See Rule 3 2 . 7 ( d ) , A l a . R. Crim. P. 

D a n i e l a s s e r t s t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g 

t o h i r e a m i t i g a t i o n e x p e r t , Martha L o r i n g , t o c o l l e c t and t o 

t e s t i f y c o n c e r n i n g m i t i g a t i o n e v i d e n c e a t the p e n a l t y phase. 

" [ H ] i r i n g a m i t i g a t i o n s p e c i a l i s t i n a c a p i t a l case i s 

not a r equirement of e f f e c t i v e a s s i s t a n c e of c o u n s e l . " 

P h i l l i p s v. Bradshaw, 607 F.3d a t 207-08. 

"[The p e t i t i o n e r ] c l a i m s 'inadequate p r e p a r a t i o n and 
p r e s e n t a t i o n of m i t i g a t i o n e v i d e n c e , ' because 
c o u n s e l s h o u l d have h i r e d a ' m i t i g a t i o n s p e c i a l i s t ' 
t o g a t h e r m i t i g a t i n g e v i d e n c e . However, he c i t e s no 
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a u t h o r i t y t h a t t h i s i s a requirement of e f f e c t i v e 
a s s i s t a n c e , and we h o l d t h a t i t i s n o t . " 

S t a t e v. McGuire, 80 Ohio S t . 3d 390, 399, 686 N.Ed.2d 1112, 

1120 (1997). See a l s o Jonathan P. Tomes, Damned I f You Do, 

Damned I f You Don't: The Use of M i t i g a t i o n E x p e r t s i n Death 

P e n a l t y L i t i g a t i o n , 24 Am. J . Crim. L. 359 (1997) ("Whether a 

c o u r t c a s t s i t s grounds f o r f a i l i n g t o f i n d a c o n s t i t u t i o n a l 

v i o l a t i o n of the r i g h t t o c o u n s e l f o r f a i l u r e t o h i r e or use 

a m i t i g a t i o n e x p e r t i n terms of the defendant's f a i l u r e t o 

meet e i t h e r or bo t h of the S t r i c k l a n d prongs, as a r e a s o n a b l e 

t a c t i c a l d e c i s i o n , or as a p r o c e d u r a l m a t t e r , the r e s u l t i s 

the same -- a f f i r m a n c e o f the death p e n a l t y i n a l l but the 

v e r y few cases i n which c o u n s e l ' s performance i s so d e f i c i e n t 

t h a t the defendant can s a t i s f y the h i g h h u r d l e of S t r i c k l a n d 

and i t s p r o g e n y . " ) . 

D a n i e l d i d not p l e a d t h a t L o r i n g was a v a i l a b l e t o t e s t i f y 

a t D a n i e l ' s t r i a l . Nor d i d he p l e a d any f a c t s i n h i s p e t i t i o n 

t h a t , i f t r u e , would e s t a b l i s h t h a t i t was o b j e c t i v e l y 

u n r e a s o n a b l e f o r t r i a l c o u n s e l not t o h i r e a m i t i g a t i o n 

e x p e r t . He a l l e g e d no a d d i t i o n a l f a c t s t h a t the m i t i g a t i o n 

e x p e r t c o u l d have d i s c o v e r e d t h a t he c o u l d not have 

d i s c o v e r e d . T h i s c l a i m was c o r r e c t l y summarily d i s m i s s e d as 
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i t f a i l e d t o meet the p l e a d i n g r e q u i r e m e n t s of Rule 32.6, A l a . 

R. Crim. P. 

D a n i e l a s s e r t s t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g 

t o p r e s e n t the t e s t i m o n y of o t h e r w i t n e s s e s a t the p e n a l t y 

phase; however, h i s p e t i t i o n i d e n t i f i e s o n l y two w i t n e s s e s -¬

D a n i e l ' s s i s t e r , Tammi D a n i e l , and Spencer Sims, the 

s t e p f a t h e r of L o r e t t a M c C u l l o c h , one of the v i c t i m ' s . 

D a n i e l p l e a d e d the f o l l o w i n g c o n c e r n i n g the f a i l u r e t o 

p r e s e n t h i s s i s t e r ' s t e s t i m o n y a t the p e n a l t y h e a r i n g b e f o r e 

the j u r y : 

"At the s e n t e n c i n g h e a r i n g , t r i a l c o u n s e l 
p r e s e n t e d the t e s t i m o n y of Tammi D a n i e l -- a w i t n e s s 
who c o u l d e a s i l y have t e s t i f i e d d u r i n g the p e n a l t y 
phase b e f o r e the j u r y . T r i a l c o u n s e l ' s c h o i c e t o 
have Ms. D a n i e l t e s t i f y a t the s e n t e n c i n g h e a r i n g 
e s t a b l i s h e s t h a t t r i a l c o u n s e l b e l i e v e d her 
t e s t i m o n y would be h e l p f u l t o Mr. D a n i e l and f u r t h e r 
h i g h l i g h t s the f a c t t h a t t r i a l c o u n s e l u n r e a s o n a b l y 
f a i l e d t o pursue m i t i g a t i o n e v i d e n c e t h a t was 
a v a i l a b l e p r i o r t o the s e n t e n c i n g phase. Thus, 
t r i a l c o u n s e l ' s d e c i s i o n not t o c a l l Mr. D a n i e l ' s 
s i s t e r t o t e s t i f y b e f o r e the j u r y cannot have been 
the p r o d u c t of a sound t r i a l s t r a t e g y . " 

D a n i e l f a i l e d t o p l e a d what t e s t i m o n y D a n i e l ' s s i s t e r 

c o u l d have p r e s e n t e d a t the s e n t e n c i n g h e a r i n g b e f o r e the j u r y 
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-- he f a i l e d t o p l e a d the f u l l f a c t s i n su p p o r t of t h i s c l a i m . 

See Rule 32.6(b), A l a . R. Crim. P. 

A l s o , the r e c o r d shows t h a t the S t a t e c a l l e d Sims a t the 

j u d i c i a l s e n t e n c i n g h e a r i n g and Sims r e q u e s t e d t h a t the c o u r t 

spare D a n i e l ' s l i f e . Tammi D a n i e l a l s o t e s t i f i e d a t the 

j u d i c i a l s e n t e n c i n g h e a r i n g and asked the c o u r t t o spare her 

b r o t h e r ' s l i f e . D a n i e l a s s e r t s t h a t c o u n s e l was i n e f f e c t i v e 

f o r f a i l i n g t o p r e s e n t t h i s e v i d e n c e i n the p e n a l t y phase 

h e a r i n g t h a t was h e l d b e f o r e the j u r y . 

However, 

"'[T]he o p i n i o n of a r e l a t i v e of a v i c t i m i s 
i r r e l e v a n t t o the j u r y ' s d e t e r m i n a t i o n of whether 
the death p e n a l t y s h o u l d be imposed.' Robison v.  
Maynard, 943 F.2d 1216, 1217 (10th C i r . ) , c e r t . 
Denied, 502 U.S. 970, 112 S.Ct. 445, 116 L.Ed.2d 463 
(1991) . See a l s o Robison v. Maynard, 829 F.2d 1501, 
1504-05 (10th C i r . 1987) . Such t e s t i m o n y i s 
' c a l c u l a t e d t o i n c i t e a r b i t r a r y response' from the 
j u r y . R obison, 829 F.2d a t 1505." 

T a y l o r v. S t a t e , 666 So. 2d 36, 51 ( A l a . Crim. App. 1994). 

See a l s o Gaddy v. S t a t e , 698 So. 2d 1100 ( A l a . Crim. App. 

1995). C o u n s e l i s not i n e f f e c t i v e f o r f a i l i n g t o p r e s e n t 

i n a d m i s s i b l e e v i d e n c e . See Kuehne v. S t a t e , 107 S.W.3d a t 

295. T h i s c l a i m was c o r r e c t l y d i s m i s s e d because i t p r e s e n t e d 
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no m a t e r i a l i s s u e of f a c t or law t h a t would have e n t i t l e d 

D a n i e l t o r e l i e f . See Rule 3 2 . 7 ( d ) , A l a . R. Crim. P. 

L. 

D a n i e l argues t h a t c o u n s e l was i n e f f e c t i v e because, he 

a s s e r t s , c o u n s e l f a i l e d t o i n v e s t i g a t e and c h a l l e n g e one of 

the a g g r a v a t i n g c i r c u m s t a n c e s r e l i e d on by the S t a t e , t h e r e b y 

v i o l a t i n g the U n i t e d S t a t e s Supreme C o u r t ' s d e c i s i o n i n 

R o m p i l l a v. Beard, 545 U.S. 374 (2005). S p e c i f i c a l l y , he 

a s s e r t s t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o 

i n v e s t i g a t e h i s p r i o r c o n v i c t i o n f o r attempted b u r g l a r y i n the 

second degree: "Because o f f i c i a l government r e c o r d s 

d e s c r i b i n g Mr. D a n i e l ' s p r i o r c o n v i c t i o n do not even mention 

the word 'rape,' t r i a l c o u n s e l s h o u l d have made some e f f o r t t o 

d i s c o v e r how t h i s element of the o f f e n s e was added." (C. 

207.) 

In t h i s case, the c i r c u i t c o u r t found the e x i s t e n c e of 

t h r e e a g g r a v a t i n g c i r c u m s t a n c e s : (1) t h a t the murders were 

committed w h i l e D a n i e l was under a sentence of imprisonment, 

§ 13A-5-49(1), A l a . Code 1975; (2) t h a t the murders were 

committed a f t e r D a n i e l had p r e v i o u s l y been c o n v i c t e d of 

another c a p i t a l o f f e n s e or a f e l o n y i n v o l v i n g the use or 
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t h r e a t of v i o l e n c e t o the p e r s o n , § 13A- 5-49(2), A l a . Code 

1975; and (3) t h a t D a n i e l i n t e n t i o n a l l y caused the death or 

two or more persons by one a c t or p u r s u a n t t o one scheme or 

course of conduct, § 13A-5-49(9), A l a . Code 1975. 

The r e c o r d of D a n i e l ' s t r i a l shows t h a t c o u n s e l was 

n o t i f i e d of the a g g r a v a t i n g c i r c u m s t a n c e s the S t a t e i n t e n d e d 

t o r e l y on t o sup p o r t a death sentence. The c a s e - a c t i o n -

summary she e t , the a f f i d a v i t / w a r r a n t , and the i n d i c t m e n t f o r 

D a n i e l ' s p r i o r b u r g l a r y c o n v i c t i o n are c o n t a i n e d i n the r e c o r d 

of D a n i e l ' s t r i a l . The a f f i d a v i t / w a r r a n t s t a t e s t h a t D a n i e l 

was charged w i t h a t t e m p t i n g t o e n t e r B.S.'s d w e l l i n g . ( T r i a l 

r e c o r d , C.R. 317.) The i n d i c t m e n t charged t h a t D a n i e l : " d i d 

u n l a w f u l l y e n t e r the l a w f u l l y o c c u p i e d d w e l l i n g house of 

[B.S. ] , w i t h i n t e n t t o commit a t h e f t or a f e l o n y t h e r e i n , t o -

w i t : Rape, i n v i o l a t i o n of S e c t i o n 13A-7-6(b) of the Alabama 

C r i m i n a l Code. ... " ( T r i a l r e c o r d , C.R. 318; emphasis added.) 

The r e c o r d does show t h a t the p r i o r b u r g l a r y c o n v i c t i o n 

i n v o l v e d the u n d e r l y i n g o f f e n s e of rape. Any c l a i m t h a t 

c o u n s e l had no knowledge of the u n d e r l y i n g o f f e n s e i s not 
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s u p p o r t e d by the r e c o r d of D a n i e l ' s t r i a l . 1 3 Counsel was i n 

p o s s e s s i o n of the c a s e - a c t i o n summary, the c o m p l a i n t , and the 

i n d i c t m e n t r e l a t e d t o the p r i o r o f f e n s e and d i d o b j e c t t o the 

a d m i s s i o n of the b u r g l a r y c o n v i c t i o n on o t h e r grounds. 

The U n i t e d S t a t e s Supreme Court i n R o m p i l l a h e l d t h a t i t 

was i n e f f e c t i v e a s s i s t a n c e of c o u n s e l f o r c o u n s e l a t the 

p e n a l t y phase of R o m p i l l a ' s c a p i t a l t r i a l t o not i n v e s t i g a t e 

h i s p r i o r c o n v i c t i o n the S t a t e of P e n n s y l v a n i a i n t e n d e d t o 

r e l y on a t the s e n t e n c i n g h e a r i n g . 

"The Supreme Court noted t h a t i t s h o l d i n g was due, 
i n p a r t , t o the f a c t t h a t c o u n s e l was aware t h a t the 
Commonwealth i n t e n d e d t o seek the death p e n a l t y by 
r e l y i n g s o l e l y on the a g g r a v a t i n g c i r c u m s t a n c e t h a t 
the defendant had a s i g n i f i c a n t h i s t o r y of f e l o n y 
c o n v i c t i o n s i n v o l v i n g the use of v i o l e n c e , t h a t the 
Commonwealth i n t e n d e d t o r e l y on a p r i o r c o n v i c t i o n 
f o r rape and a s s a u l t , and t h a t the Commonwealth 
i n t e n d e d t o i n t r o d u c e the t r a n s c r i p t of the v i c t i m ' s 
t e s t i m o n y t o show the defendant's v i o l e n t n a t u r e . " 

Davis v. S t a t e , 9 So. 3d 539, 567 ( A l a . Crim. App. 2008). In 

c o n c l u s i o n , the R o m p i l l a Court noted t h a t the f i l e of 

R o m p i l l a ' s p r i o r c o n v i c t i o n c o n t a i n e d a v e r i t a b l e c o r n u c o p i a 

1 3 R u l e 32 c o u n s e l s t a t e d a t a s t a t u s h e a r i n g t h a t he was 
unable t o secure a t r a n s c r i p t of the g u i l t y - p l e a c o l l o q u y f o r 
D a n i e l ' s p r i o r b u r g l a r y c o n v i c t i o n . 
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of p o t e n t i a l m i t i g a t i n g e v i d e n c e c o n c e r n i n g R o m p i l l a ' s 

c h i l d h o o d and mental i l l n e s s . 

U n l i k e R o m p i l l a , D a n i e l d i d not p l e a d t h a t any such 

i n f o r m a t i o n e x i s t e d i n the f i l e from D a n i e l ' s p r i o r b u r g l a r y 

c o n v i c t i o n . A l s o , i n t h i s case the S t a t e d i d not emphasize 

the p r i o r c o n v i c t i o n nor i n t r o d u c e any e v i d e n c e c o n c e r n i n g the 

p r i o r c o n v i c t i o n . T h i s case i s f a c t u a l l y d i s t i n g u i s h a b l e from 

R o m p i l l a . Given t h a t c o u n s e l was aware of the p r i o r b u r g l a r y 

c o n v i c t i o n and t h a t the u n d e r l y i n g o f f e n s e was rape, c o u n s e l 

c o u l d have made a s t r a t e g i c d e c i s i o n t o not c a l l f u r t h e r 

a t t e n t i o n t o t h a t c o n v i c t i o n by i n t r o d u c i n g s p e c i f i c d e t a i l s 

about the attempted b u r g l a r y c o n v i c t i o n . See Burgess v.  

S t a t e , 962 So. 2d 272 ( A l a . Crim. App. 2005). D a n i e l f a i l e d 

t o p l e a d s u f f i c i e n t f a c t s t o s u p p o r t a R o m p i l l a c l a i m . See 

Rule 32.7(d), A l a . R. Crim. P. 

M. 

D a n i e l argues t h a t c o u n s e l ' s c l o s i n g argument a t the 

p e n a l t y phase was d e f i c i e n t . 

In r e g a r d t o t h i s c l a i m , the S t a t e a s s e r t e d the f o l l o w i n g 

i n i t s motion t o d i s m i s s : 

"[Counsel] f a c e d a d a u n t i n g t a s k d e f e n d i n g 
D a n i e l . The j u r y found beyond a r e a s o n a b l e doubt 
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t h a t D a n i e l had murdered two people s i m p l y because 
one of them made a coup l e of comments t h a t D a n i e l 
a p p a r e n t l y found o f f e n s i v e . I t was a l s o proven 
beyond a r e a s o n a b l e doubt t h a t D a n i e l committed the 
murders w h i l e he was on p r o b a t i o n f o r o t h e r f e l o n y 
c o n v i c t i o n s and a f t e r he had been c o n v i c t e d of a 
f e l o n y i n v o l v i n g v i o l e n c e or the t h r e a t of v i o l e n c e 
t o another p e r s o n . D a n i e l does not s t a t e i n h i s 
second amended p e t i t i o n what c o n c l u d i n g statement 
[counsel] c o u l d have made d u r i n g the p e n a l t y phase 
t h a t would have been so c o m p e l l i n g i t c o u l d have 
caused a m a j o r i t y of the j u r o r s t o recommend he be 
sentenced t o a n y t h i n g l e s s than d e a t h . " 

(C.R. 521.) D a n i e l f a i l e d t o p l e a d what argument c o u n s e l 

c o u l d have made t h a t would have r e s u l t e d i n a d i f f e r e n t 

s e n t e n c i n g recommendation i n t h i s case or how he was 

p r e j u d i c e d ; t h u s , he f a i l e d t o comply w i t h Rule 32.6, A l a . R. 

Crim. P.14 

D a n i e l l a s t argues t h a t the c i r c u i t c o u r t e r r e d i n 

d i s m i s s i n g h i s c l a i m t h a t h i s a p p e l l a t e c o u n s e l was 

i n e f f e c t i v e . S p e c i f i c a l l y , D a n i e l p l e a d e d t h a t h i s c o u n s e l 

was i n e f f e c t i v e f o r f a i l i n g t o r a i s e the above numerous c l a i m s 

1 4 D a n i e l a l s o argues t h a t c o u n s e l was i n e f f e c t i v e a t the 
p e n a l t y phase of h i s c a p i t a l t r i a l f o r the a b o v e - s t a t e d 
r e a s o n s . T h i s c l a i m appears t o be a r e s t a t e m e n t of the above 
arguments. 
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of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l i n the motion f o r a new 

t r i a l . 

In t h i s s e c t i o n of D a n i e l ' s p e t i t i o n he a s s e r t s what new 

c o u n s e l p r e s e n t e d a t the motion f o r a new t r i a l h e a r i n g and 

then merely l i s t s a l a u n d r y l i s t of c l a i m s t h a t s h o u l d have 

been p r e s e n t e d by new c o u n s e l . C l e a r l y , t h i s c l a i m f a i l e d t o 

comply w i t h the f u l l - f a c t p l e a d i n g r e q u i r e m e n t s of Rule 

3 2 . 6 ( b ) , A l a . R. Crim. P., t h e r e f o r e , i t was c o r r e c t l y 

d i s m i s s e d . 

Moreover, our r e c o r d s of D a n i e l ' s d i r e c t a p p e a l show t h a t 

t r i a l c o u n s e l was a l l o w e d t o withdraw i n May 2003 and new 

c o u n s e l was a p p o i n t e d t o r e p r e s e n t D a n i e l f o r h i s h e a r i n g on 

h i s motion f o r a new t r i a l and on a p p e a l . New c o u n s e l f i l e d 

the motion f o r a new t r i a l i n June 2003, b e f o r e the r e c o r d was 

c e r t i f i e d as complete. T h i s C o u r t d i d not r e c e i v e the 

t r a n s c r i p t of D a n i e l ' s t r i a l u n t i l September 22, 2003 -- a f t e r 

the motion was d e n i e d by the c i r c u i t c o u r t a t the c o n c l u s i o n 

of the motion h e a r i n g . A f t e r i t was c o n t i n u e d s e v e r a l t i m e s , 

the h e a r i n g was h e l d on September 11, 2003. At the h e a r i n g , 

new c o u n s e l i n d i c a t e d t h a t he had p a r t of the r e c o r d , but not 

the e n t i r e r e c o r d . A l s o , c o u n s e l d i d not a s s e r t any grounds 
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of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l i n h i s w r i t t e n motion f o r 

a new t r i a l . I t was o n l y a t the motion h e a r i n g , a f t e r 

q u e s t i o n i n g by the c i r c u i t c o u r t , t h a t newly a p p o i n t e d c o u n s e l 

s t a t e d t h a t t r i a l c o u n s e l s h o u l d have p r e s e n t e d the t e s t i m o n y 

of Spencer Sims, the s t e p f a t h e r of one of the v i c t i m s , t h a t he 

d i d not w i s h D a n i e l t o be sent e n c e d t o death and the t e s t i m o n y 

of D a n i e l ' s s i s t e r a t the s e n t e n c i n g h e a r i n g b e f o r e the j u r y . 

Counsel a l s o i n d i c a t e d t h a t he r e s e r v e d h i s r i g h t t o 

supplement t h i s argument; however, the c i r c u i t c o u r t d e n i e d 

the motion a t the c o n c l u s i o n of the h e a r i n g . 

Given the time c o n s t r a i n t s and the f a c t t h a t c o u n s e l was 

d e a l i n g w i t h a c o m p l i c a t e d d e a t h - p e n a l t y case, new c o u n s e l 

c o u l d not r e a s o n a b l y have been e x p e c t e d t o argue t h a t h i s 

t r i a l c o u n s e l was i n e f f e c t i v e a t the motion f o r a new t r i a l 

h e a r i n g . "'Claims of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l can 

r a r e l y be determined from the t r i a l r e c o r d a l o n e , ' " Hyde v. 

S t a t e , 13 So. 3d 997, 1020 ( A l a . Crim. App. 2007), but 

r e q u i r e i n v e s t i g a t i o n . The Alabama Supreme Court i n Ex p a r t e 

Ingram, 675 So. 2d 863 ( A l a . 1996), s t a t e d : 

"When a defendant makes a c l a i m of i n e f f e c t i v e 
a s s i s t a n c e of t r i a l c o u n s e l , and t h a t c l a i m cannot 
r e a s o n a b l y be p r e s e n t e d i n a new t r i a l motion f i l e d 
w i t h i n the 30 days a l l o w e d by Rule 2 4 . 1 ( b ) , A l a . R. 
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Crim. P., the p r o p e r method f o r p r e s e n t i n g t h a t 
c l a i m f o r a p p e l l a t e r e v i e w i s t o f i l e a Rule 32, 
A l a . R. Crim. P., p e t i t i o n f o r p o s t c o n v i c t i o n 

r e l i e f . " 

675 So. 2d a t 865; (emphasis added). Counsel was not 

i n e f f e c t i v e f o r f a i l i n g t o r a i s e the e x t e n s i v e c l a i m s of 

i n e f f e c t i v e a s s i s t a n c e of c o u n s e l t h a t p o s t c o n v i c t i o n c o u n s e l , 

w i t h h i s time and r e s o u r c e s , r a i s e d i n h i s Rule 32, A l a . R. 

Crim. P., p e t i t i o n . 1 5 See a l s o S t a t e v. Hamlet, 913 So. 2d 

493, 499 ( A l a . Crim. App. 2005) ("This Court has r e c o g n i z e d 

the need f o r f l e x i b i l i t y i n c o n s i d e r i n g c l a i m s such as the one 

p r e s e n t e d h e r e . " ) . 

For the f o r e g o i n g reasons, we a f f i r m the c i r c u i t c o u r t ' s 

summarily d i s m i s s a l of D a n i e l ' s p e t i t i o n f o r p o s t c o n v i c t i o n 

r e l i e f . 

AFFIRMED. 

Windom, K e l l u m , Burke, and J o i n e r , J J . , concur. 

15We may a f f i r m a c i r c u i t c o u r t ' s r u l i n g on a 
p o s t c o n v i c t i o n p e t i t i o n i f i t i s c o r r e c t f o r any reason. See  
Lee v. S t a t e , 44 So. 3d 1145, 1149 ( A l a . Crim. App. 2009). 
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