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PER CURIAM. 

The a p p e l l a n t , J e r r y Wade R i c h , was c o n v i c t e d o f 

r e c e i v i n g s t o l e n p r o p e r t y i n t h e s e c o n d d e g r e e , a v i o l a t i o n o f 

§ 13A-8-18, A l a . Code 1975. He was s e n t e n c e d t o 10 y e a r s ' 

i m p r i s o n m e n t ; t h a t s e n t e n c e was s p l i t , and he was o r d e r e d t o 

s e r v e one y e a r f o l l o w e d by two y e a r s on p r o b a t i o n . T h i s 

a p p e a l f o l l o w e d . 
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The S t a t e ' s e v i d e n c e t e n d e d t o show t h e f o l l o w i n g . I n 

O c t o b e r 2007, R i c k F r e e s e , a l o s s p r e v e n t i o n i n v e s t i g a t o r w i t h 

T a r g e t C o r p o r a t i o n , met w i t h members o f t h e T r u s s v i l l e P o l i c e 

D e p a r t m e n t t o d i s c u s s c o n d u c t i n g a s t i n g o p e r a t i o n a t J i m ' s 

Pawn Shop i n T r u s s v i l l e . T a r g e t a g r e e d t o f u r n i s h m e r c h a n d i s e 

t o t h e p o l i c e who w o u l d , i n t u r n , a t t e m p t t o pawn t h a t 

m e r c h a n d i s e a t J i m ' s Pawn Shop. I n O c t o b e r 2007, S c o t t 

S a l s e r , an u n d e r c o v e r o f f i c e r w i t h t h e B i r m i n g h a m P o l i c e 

D e p a r t m e n t , s o l d t h r e e i P o d s 1 t h a t he r e p r e s e n t e d had b e e n 

s t o l e n , t o R i c h , an employee o f J i m ' s Pawn Shop. R i c h 

c o n f e s s e d t o D e t e c t i v e Todd P o s e y o f t h e T r u s s v i l l e P o l i c e 

D e p a r t m e n t t h a t he had f a l s e l y r e c o r d e d t h e s e r i a l numbers on 

two o f t h e i P o d s and t h a t t h e pawnshop o f t e n r e c e i v e d s t o l e n 

p r o p e r t y . 

R i c h a r g u e s t h a t t h e e v i d e n c e was i n s u f f i c i e n t t o s u s t a i n 

h i s c o n v i c t i o n f o r r e c e i v i n g s t o l e n p r o p e r t y b e c a u s e , he 

a r g u e s , t h e S t a t e f a i l e d t o p r o v e t h a t t h e p r o p e r t y was 

" s t o l e n . " He r e l i e s on t h e Alabama Supreme C o u r t ' s d e c i s i o n s 

i n Ex p a r t e W a l l s , 711 So. 2d 490 ( A l a . 1 9 9 7 ) , and F a r z l e y v. 

S t a t e , 231 A l a . 60, 163 So. 394 ( 1 9 3 5 ) . 

1An i P o d i s a p o r t a b l e m e d i a p l a y e r m a n u f a c t u r e d and s o l d 
b y A p p l e , I n c . 
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I n 1997, t h e Alabama Supreme C o u r t i n Ex p a r t e W a l l s , 

a d d r e s s e d w h e t h e r t h e s t a t u t e m a k i n g i t a c r i m i n a l o f f e n s e t o 

r e c e i v e s t o l e n p r o p e r t y w o u l d a p p l y had t h e p r o p e r t y n e v e r 

been s t o l e n o r had i t been r e c o v e r e d f r o m p o l i c e and l o s t i t s 

" s t o l e n s t a t u s . " The Supreme C o u r t s t a t e d : 

" I t i s u n d i s p u t e d t h a t e i g h t o f t h e r a d i o s 
s u p p l i e d t o t h e p o l i c e by B a k e r and l a t e r p u r c h a s e d 
by W a l l s had n e v e r been s t o l e n . T h e r e f o r e , u n d e r 
F a r z l e y [v. S t a t e , 231 A l a . 60, 163 So. 394 ( 1 9 3 5 ) ] , 
t h e y c a n n o t be t h e s u b j e c t o f t h e o f f e n s e o f 
r e c e i v i n g s t o l e n p r o p e r t y . ' [ I ] f as a m a t t e r o f f a c t 
[ t h e goods] had n o t been s t o l e n , t h e r e c o u l d be no 
c o n v i c t i o n , no m a t t e r how s t r o n g t h e e v i d e n c e 
t e n d i n g t o show t h a t a d e f e n d a n t had r e a s o n a b l e 
g r o u n d s f o r b e l i e v i n g t h e y were s t o l e n . ' S m i t h e r m a n  
v. S t a t e , 340 So. 2d 896, 900 ( A l a . C r . App. 1 9 7 6 ) , 
i n t e r p r e t i n g F a r z l e y . I n o t h e r w o r d s , a d e f e n d a n t 
may p o s s e s s t h e r e q u i s i t e g u i l t y m i nd, b u t i f t h e 
p r o p e r t y i s n o t a c t u a l l y s t o l e n p r o p e r t y , t h e n a 
c i r c u m s t a n c e t h a t i s unknown t o him p r e v e n t s him 
f r o m c o m m i t t i n g t h e c o m p l e t e d a c t p r o h i b i t e d by 
s t a t u t e , i . e . , t h e o f f e n s e o f r e c e i v i n g s t o l e n 
p r o p e r t y . 

"The s t a t e n o n e t h e l e s s u r g e s t h a t we s h o u l d 
a l l o w a c o n v i c t i o n f o r r e c e i v i n g s t o l e n p r o p e r t y 
u n d e r § 13A-8-16 whenever a d e f e n d a n t has r e a s o n a b l e 
g r o u n d s t o b e l i e v e t h a t p r o p e r t y r e c e i v e d has been 
s t o l e n , w i t h o u t r e s p e c t t o w h e t h e r t h e p r o p e r t y 
r e c e i v e d had been s t o l e n i n f a c t . The s t a t e r e f e r s 
us t o c a s e s f r o m o t h e r j u r i s d i c t i o n s i n w h i c h c o u r t s 
have h e l d t h a t a d e f e n d a n t may be c r i m i n a l l y l i a b l e 
f o r r e c e i v i n g , n o t w i t h s t a n d i n g t h a t t h e p r o p e r t y 
r e c e i v e d was n o t i n f a c t s t o l e n p r o p e r t y . See S t a t e  
v. B u j a n , 274 N . J . S u p e r . 132, 643 A.2d 628 ( A p p . D i v . 
1 9 9 4 ) ; S t a t e v. Sweeney, 701 S.W.2d 420 (Mo. 1 9 8 5 ) ; 
S t a t e v. P a p p a s , 705 P.2d 1169 (Utah 1 9 8 5 ) . These 

3 



CR-08-1078 

c a s e s d e m o n s t r a t e t h a t some s t a t e s have e l i m i n a t e d 
f r o m t h e i r s t a t u t o r y ' r e c e i v i n g ' o f f e n s e t h e 
r e q u i r e m e n t t h a t t h e p r o p e r t y r e c e i v e d have been 
s t o l e n i n f a c t . W h i l e o u r l e g i s l a t u r e c o u l d 
s i m i l a r l y e l i m i n a t e t h i s r e q u i r e m e n t as an e l e m e n t 
o f t h e c o m p l e t e d ' r e c e i v i n g ' o f f e n s e i n t h i s s t a t e , 
we c o n c l u d e t h a t t o a d o p t s u c h an i n t e r p r e t a t i o n o f 
§ 13A-8-16, as t h a t s e c t i o n p r e s e n t l y r e a d s , w o u l d 
be d i r e c t l y c o n t r a r y t o t h e s t a t u t o r y l a n g u a g e . 

"As n o t e d p r e v i o u s l y , § 13A-8-16(a) s t a t e s t h a t 
'[a] p e r s o n commits t h e c r i m e o f r e c e i v i n g s t o l e n 
p r o p e r t y i f he i n t e n t i o n a l l y r e c e i v e s , r e t a i n s o r 
d i s p o s e s o f s t o l e n p r o p e r t y k n o w i n g t h a t i t has been 
s t o l e n o r h a v i n g r e a s o n a b l e g r o u n d s t o b e l i e v e i t 
has been s t o l e n . ' ( Emphasis added.) Thus, t h e s t a t e 
w o u l d have us r e a d o u t o f t h e s t a t u t e t h e e x p r e s s 
r e q u i r e m e n t t h a t t h e p r o p e r t y r e c e i v e d , r e t a i n e d , o r 
d i s p o s e d o f by t h e d e f e n d a n t have been s t o l e n . T h i s 
we d e c l i n e t o do. 

"'"A b a s i c r u l e o f r e v i e w i n c r i m i n a l 
c a s e s i s t h a t c r i m i n a l s t a t u t e s a r e t o be 
s t r i c t l y c o n s t r u e d i n f a v o r o f t h o s e 
p e r s o n s s o u g h t t o be s u b j e c t e d t o t h e i r 
o p e r a t i o n , i . e . , d e f e n d a n t s . S c h e n h e r v.  
S t a t e , 38 A l a . App. 573, 90 So. 2d 234, 
c e r t . d e n i e d , 265 A l a . 700, 90 So. 2d 238 
( 1 9 5 6 ) . 

"'"One who commits an a c t w h i c h does 
n o t come w i t h i n t h e words o f a c r i m i n a l 
s t a t u t e , a c c o r d i n g t o t h e g e n e r a l and 
p o p u l a r u n d e r s t a n d i n g o f t h o s e w o r d s , when 
t h e y a r e n o t u s e d t e c h n i c a l l y , i s n o t t o be 
p u n i s h e d t h e r e u n d e r , m e r e l y b e c a u s e t h e a c t 
may c o n t r a v e n e t h e p o l i c y o f t h e s t a t u t e . 
F u l l e r v. S t a t e , [257 A l a . 502, 60 So. 2d 
202 ( 1 9 5 2 ) , ] c i t i n g Young's C a s e , 58 A l a . 
358 ( 1 8 7 7 ) . " ' 
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"Ex p a r t e M u t r i e , 658 So. 2d 347, 34 9 ( A l a . 1993) 
(em p h a s i s o m i t t e d ) . " 

711 So. 2d a t 494. The Supreme C o u r t r e l i e d on F a r z l e y t o 

r e a c h i t s d e c i s i o n i n W a l l s . 

The S t a t e a r g u e s t h a t t h e Alabama Supreme C o u r t ' s 

d e c i s i o n i n W a l l s i s no l o n g e r good l a w b e c a u s e , i t a s s e r t s , 

t h e t h e f t s t a t u t e was amended a f t e r W a l l s was r e l e a s e d . I t 

c o n t e n d s t h a t § 1 3 A - 8 - 2 ( 3 ) , w h i c h was added t o t h e t h e f t 

s t a t u t e i n 2003, e n a b l e s law e n f o r c e m e n t t o c a r r y o u t s t i n g 

o p e r a t i o n s s u c h as one i n t h i s c a s e and b r o a d e n e d t h e 

d e f i n i t i o n o f t h e f t i n t h e r e c e i v i n g - s t o l e n - p r o p e r t y s t a t u t e . 

R i c h was i n d i c t e d f o r r e c e i v i n g s t o l e n p r o p e r t y i n t h e 

s e c o n d d e g r e e . The i n d i c t m e n t r e a d s as f o l l o w s : 

"JERRY WADE RICH, whose name i s t o t h e g r a n d j u r y 
o t h e r w i s e unknown, d i d , i n t e n t i o n a l l y r e c e i v e , 
r e t a i n , o r d i s p o s e o f s t o l e n p r o p e r t y , t o - w i t : one 
I p o d o f t h e v a l u e o f $249.99; one I p o d o f t h e v a l u e 
o f $199.99 and one I p o d o f t h e v a l u e o f $59.98, t h e 
p r o p e r t y o f CITY OF TRUSSVILLE POLICE DEPARTMENT, A 
MUNICIPAL CORPORATION k n o w i n g t h a t i t was s t o l e n o r 
h a v i n g r e a s o n a b l e g r o u n d s t o b e l i e v e i t had been 
s t o l e n and n o t h a v i n g t h e i n t e n t t o r e s t o r e i t t o 
i t s owner, i n v i o l a t i o n o f S e c t i o n 13A-8-18 o f t h e 
Alabama C r i m i n a l Code, a g a i n s t t h e p e a c e and d i g n i t y 
o f t h e S t a t e o f A l a b a m a . " 

(C. 16) ( c a p i t a l i z a t i o n o r i g i n a l ) . 
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S e c t i o n 13A-8-16, A l a . Code 1975, d e f i n e s t h e c r i m e o f 

r e c e i v i n g s t o l e n p r o p e r t y : 

" ( a ) A p e r s o n commits t h e c r i m e o f r e c e i v i n g 
s t o l e n p r o p e r t y i f he i n t e n t i o n a l l y r e c e i v e s , 
r e t a i n s o r d i s p o s e s o f s t o l e n p r o p e r t y k n o w i n g t h a t 
i t has been s t o l e n o r h a v i n g r e a s o n a b l e g r o u n d s t o 
b e l i e v e i t has been s t o l e n , u n l e s s t h e p r o p e r t y i s 
r e c e i v e d , r e t a i n e d o r d i s p o s e d o f w i t h i n t e n t t o 
r e s t o r e i t t o t h e owner." 

S e c t i o n 1 3 A - 8 - 1 8 ( a ) ( 1 ) , A l a . Code 1975, d e f i n e s r e c e i v i n g 

s t o l e n p r o p e r t y i n t h e s e c o n d d e g r e e as r e c e i v i n g s t o l e n 

p r o p e r t y t h a t e x c e e d s " f i v e h u n d r e d d o l l a r s ($500) i n v a l u e 

b u t does n o t e x c e e d two t h o u s a n d f i v e h u n d r e d d o l l a r s ($2,500) 

i n v a l u e . " " S t o l e n " i s d e f i n e d i n § 1 3 A - 8 - 1 ( 1 2 ) , A l a . Code 

1975, a s : " [ o ] b t a i n e d by t h e f t , t h e f t by a p p r o p r i a t i n g l o s t 

p r o p e r t y , r o b b e r y , o r e x t o r t i o n . " 

When e x a m i n i n g t h e r e l e v a n t s t a t u t e s , we must keep i n 

m i n d t h e f o l l o w i n g p r i n c i p l e s o f s t a t u t o r y c o n s t r u c t i o n : 

" ' " [ I ] t i s w e l l e s t a b l i s h e d t h a t c r i m i n a l s t a t u t e s 
s h o u l d n o t be ' e x t e n d e d by c o n s t r u c t i o n . ' " ' Ex p a r t e  
M u t r i e , 658 So. 2d 347, 349 ( A l a . 1993) ( q u o t i n g Ex  
p a r t e E v e r s , 434 So. 2d 813, 817 ( A l a . 1 9 8 3 ) , 
q u o t i n g i n t u r n L o c k l e a r v. S t a t e , 50 A l a . App. 679, 
282 So. 2d 116 ( 1 9 7 3 ) ) . 

"'A b a s i c r u l e o f r e v i e w i n c r i m i n a l 
c a s e s i s t h a t c r i m i n a l s t a t u t e s a r e t o be  
s t r i c t l y c o n s t r u e d i n f a v o r o f t h o s e 
p e r s o n s s o u g h t t o be s u b j e c t e d t o t h e i r 
o p e r a t i o n , i . e . , d e f e n d a n t s . S c h e n h e r v. 
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S t a t e , 38 A l a . App. 573, 90 So. 2d 234, 
c e r t . d e n i e d , 265 A l a . 700, 90 So. 2d 238 
( 1 9 5 6 ) . 

" ' P e n a l s t a t u t e s a r e t o r e a c h no 
f u r t h e r i n meaning t h a n t h e i r w o r d s . 
F u l l e r v. S t a t e , 257 A l a . 502, 60 So. 2d 
202 ( 1 9 5 2 ) . 

"'One who commits an a c t w h i c h does 
n o t come w i t h i n t h e words o f a c r i m i n a l 
s t a t u t e , a c c o r d i n g t o t h e g e n e r a l and 
p o p u l a r u n d e r s t a n d i n g o f t h o s e w o r d s , when 
t h e y a r e n o t u s e d t e c h n i c a l l y , i s n o t t o be  
p u n i s h e d t h e r e u n d e r , m e r e l y b e c a u s e t h e a c t  
may c o n t r a v e n e t h e p o l i c y o f t h e s t a t u t e . 
F u l l e r v. S t a t e , s u p r a , c i t i n g [Young v.  
S t a t e ] , 58 A l a . 358 ( 1 8 7 7 ) . 

"'No p e r s o n i s t o be made s u b j e c t t o 
p e n a l s t a t u t e s by i m p l i c a t i o n and a l l  
d o u b t s c o n c e r n i n g t h e i r i n t e r p r e t a t i o n a r e  
t o p r e d o m i n a t e i n f a v o r o f t h e a c c u s e d . 
F u l l e r v. S t a t e , s u p r a . ' 

" C l e m e n t s v. S t a t e , 370 So. 2d 723, 725 ( A l a . 1979) 
( q u o t e d i n w h o l e o r i n p a r t i n Ex p a r t e M u r r y , 455 
So. 2d 72 , 7 6 ( A l a . 1984 ), and i n Ex p a r t e W a l l s , 
711 So. 2d 490, 494 ( A l a . 1997)) ( e m p h a s i s a d d e d ) . 

" ' " S t a t u t e s c r e a t i n g c r i m e s a r e t o be  
s t r i c t l y c o n s t r u e d i n f a v o r o f t h e a c c u s e d ; 
t h e y may n o t be h e l d t o a p p l y t o c a s e s n o t  
c o v e r e d by t h e words u s e d U n i t e d  
S t a t e s v. R e s n i c k , 299 U.S. 207 , 20 9, 57 
S.Ct. 126, 127, 81 L.Ed. 127 ( 1 9 3 6 ) . See  
a l s o , Ex p a r t e E v e r s , 434 So. 2d 813, 816 
( A l a . 1 9 8 3 ) ; F u l l e r v. S t a t e , 257 A l a . 502, 
60 So. 2d 202, 205 ( 1 9 5 2 ) . ' 

"Ex p a r t e J a c k s o n , 614 So. 2d 405, 406 ( A l a . 1993) 
(em p h a s i s a d d e d ) . ' [ T ] h e f u n d a m e n t a l r u l e [ i s ] t h a t 
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c r i m i n a l s t a t u t e s a r e c o n s t r u e d s t r i c t l y a g a i n s t t h e  
S t a t e . See Ex p a r t e J a c k s o n , 614 So. 2d 405 ( A l a . 
1 9 9 3 ) . ' Ex p a r t e Hyde, 778 So. 2d 237, 239 n. 2 
( A l a . 2000) ( e m p h a s i s a d d e d ) . The ' r u l e o f l e n i t y 
r e q u i r e s t h a t "ambiguous c r i m i n a l s t a t u t e [ s ] ... be 
c o n s t r u e d i n f a v o r o f t h e a c c u s e d . " ' C a s t i l l o v.  
U n i t e d S t a t e s , 530 U.S. 120, 131 , 120 S.Ct. 20 90 , 
147 L.Ed.2d 94 (2000) ( p a r a p h r a s i n g S t a p l e s v.  
U n i t e d S t a t e s , 511 U.S. 600 , 61 9 n. 17, 114 S.Ct. 
1793, 128 L.Ed.2d 608 ( 1 9 9 4 ) ) . " 

Ex p a r t e B e r t r a m , 884 So. 2d 889, 891-92 ( A l a . 2 0 0 3 ) . 

" ' M o r e o v e r , "one ' i s n o t t o be s u b j e c t e d t o 
a p e n a l t y u n l e s s t h e words o f t h e s t a t u t e 
p l a i n l y impose i t , ' K e p p e l v. T i f f i n  
S a v i n g s Bank, 197 U.S. 356, 362, 25 S.Ct. 
443, 49 L.Ed. 790 [ (1905) ] . '[W]hen 
c h o i c e has t o be made between two r e a d i n g s 
o f what c o n d u c t C o n g r e s s has made a c r i m e , 
i t i s a p p r o p r i a t e , b e f o r e we c h o o s e t h e 
h a r s h e r a l t e r n a t i v e , t o r e q u i r e t h a t 
C o n g r e s s s h o u l d have s p o k e n i n l a n g u a g e 
t h a t i s c l e a r and d e f i n i t e . ' U n i t e d S t a t e s  
v. U n i v e r s a l C.I.T. C r e d i t C o r p . , 34 4 U.S. 
218, 221-222, 73 S.Ct. 227, 229-230, 97 
L.Ed. 260 [ ( 1 9 5 2 ) ] . " U n i t e d S t a t e s v.  
C a m p o s - S e r r a n o , 404 U.S. 293, 297, 92 S.Ct. 
471, 474, 30 L.Ed.2d 457 ( 1 9 7 1 ) . ' 

" [ U n i t e d S t a t e s v.] B r i d g e s , 493 F.2d [918] a t 923 
[ ( 5 t h C i r . 1 9 7 4 ) ] . 

"'Words u s e d i n t h e s t a t u t e must be g i v e n t h e i r 
n a t u r a l , p l a i n , o r d i n a r y , and commonly u n d e r s t o o d 
m e a n i n g . ' Alabama Farm B u r e a u Mut. C a s u a l t y I n s . Co.  
v. C i t y o f H a r t s e l l e , 460 So. 2d 1219, 1223 ( A l a . 
1 9 8 4 ) . The g e n e r a l r u l e o f c o n s t r u c t i o n f o r t h e 
p r o v i s i o n s o f t h e Alabama C r i m i n a l Code i s f o u n d i n 
A l a . Code 1975, § 13A-1-6: ' A l l p r o v i s i o n s o f t h i s 
t i t l e s h a l l be c o n s t r u e d a c c o r d i n g t o t h e f a i r 
i m p o r t o f t h e i r t e r m s t o p r o m o t e j u s t i c e and t o 
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e f f e c t t h e o b j e c t s o f t h e l a w , i n c l u d i n g t h e 
p u r p o s e s s t a t e d i n s e c t i o n 13A-1-3.' Among t h e 
p u r p o s e s s t a t e d i n § 13A-1-4 i s t h a t f o u n d i n 
s u b s e c t i o n ( 2 ) : 'To g i v e f a i r w a r n i n g o f t h e n a t u r e 
o f t h e c o n d u c t p r o s c r i b e d . ' " 

C a r r o l l v. S t a t e , 599 So. 2d 1253, 1265 ( A l a . C r i m . App. 

1 9 9 2 ) . 

The l e g i s l a t u r e has amended t h e t h e f t s t a t u t e t o add 

§ 1 3 A - 8 - 2 ( 3 ) , A l a . Code 1975, w h i c h p r o v i d e s t h a t a p e r s o n 

commits t h e c r i m e o f t h e f t o f p r o p e r t y i f he o r s h e : 

"(3) K n o w i n g l y o b t a i n s o r e x e r t s c o n t r o l o v e r 
p r o p e r t y i n t h e c u s t o d y o f a law e n f o r c e m e n t a g e n c y 
w h i c h was e x p l i c i t l y r e p r e s e n t e d t o t h e p e r s o n by an 
a g e n t o f t h e law e n f o r c e m e n t a g e n c y as b e i n g 
s t o l e n . " 

However, t h i s same p r o v i s i o n was n o t ad d e d t o t h e r e c e i v i n g -

s t o l e n - p r o p e r t y s t a t u t e o r t o t h e g e n e r a l d e f i n i t i o n o f 

" s t o l e n " i n § 1 3 A - 8 - 1 ( 1 2 ) , A l a . Code 1975. Had t h e 

l e g i s l a t u r e i n t e n d e d t o b r o a d e n t h e d e f i n i t i o n o f s t o l e n 

p r o p e r t y f o r p u r p o s e s o f t h e r e c e i v i n g - s t o l e n - p r o p e r t y s t a t u t e 

i t c o u l d have e a s i l y amended § 1 3 A - 8 - 1 ( 1 2 ) , A l a . Code 1975, o r 

§ 13A-8-16, A l a . Code 1 9 7 5 ; i t d i d n o t . I t a p p e a r s t h a t i n 

a d d i n g s u b s e c t i o n (3) t o § 13A-8-2, A l a . Code 1975, t h e 

l e g i s l a t u r e p r o v i d e d h a r s h e r p e n a l t i e s f o r t h o s e who r e c e i v e 

s t o l e n p r o p e r t y as a r e s u l t o f a s t i n g o p e r a t i o n and e n a b l e d 
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t h e S t a t e t o p r o s e c u t e t h o s e o f f e n d e r s f o r t h e g r e a t e r o f f e n s e 

o f t h e f t . 

M o r e o v e r , t h e s t a t u t e s a t i s s u e i n W a l l s , § 13A-8-16 and 

§ 1 3 A - 8 - 1 ( 1 2 ) , A l a . Code 1975, a r e t h e same ones i n v o l v e d i n 

t h i s c a s e , and t h e y h a v e n o t b e e n amended s i n c e t h e Supreme 

C o u r t ' s d e c i s i o n i n W a l l s . The Supreme C o u r t , i n r e a c h i n g i t s 

d e c i s i o n i n W a l l s , d i d n o t r e l y on o r e v e n c i t e t h e d e f i n i t i o n 

o f " t h e f t " c o d i f i e d i n § 13A-8-2, A l a . Code 1975, b u t i n s t e a d 

r e l i e d on t h e s t r i c t w o r d i n g o f t h e r e c e i v i n g - s t o l e n - p r o p e r t y 

s t a t u t e . The l a w r e q u i r e s t h a t we s t r i c t l y c o n s t r u e t h e 

r e l e v a n t s t a t u t e s . W a l l s i s s t i l l b i n d i n g on t h i s C o u r t , 

u n l e s s and u n t i l t h e l e g i s l a t u r e amends t h e r e c e i v i n g - s t o l e n -

p r o p e r t y s t a t u t e . We have no a l t e r n a t i v e b u t t o h o l d t h a t 

b e c a u s e t h e p r o p e r t y was n o t " s t o l e n , " R i c h c o u l d n o t be 

c o n v i c t e d o f r e c e i v i n g s t o l e n p r o p e r t y . See W a l l s . 

A c c o r d i n g l y , R i c h ' s c o n v i c t i o n f o r r e c e i v i n g s t o l e n p r o p e r t y 

i n t h e s e c o n d d e g r e e must be r e v e r s e d a n d a j u d g m e n t r e n d e r e d 

i n h i s f a v o r . 

REVERSED AND JUDGMENT RENDERED. 

W i s e , P . J . , and W e l c h , Windom, and K e l l u m , J J . , c o n c u r . 
M a i n , J . , d i s s e n t s , w i t h o p i n i o n . 
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MAIN, J u d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t f r o m t h e p e r c u r i a m o p i n i o n 

r e v e r s i n g J e r r y Wade R i c h ' s c o n v i c t i o n f o r s e c o n d - d e g r e e 

r e c e i v i n g s t o l e n p r o p e r t y and r e n d e r i n g a j u d g m e n t i n h i s 

f a v o r . 

R i c h was c h a r g e d by i n d i c t m e n t w i t h s e c o n d - d e g r e e 

r e c e i v i n g s t o l e n p r o p e r t y , a v i o l a t i o n o f § 13A-8-18, A l a . 

Code 1975. The p e r c u r i a m o p i n i o n has s e t o u t t h e a p p l i c a b l e 

p r i n c i p l e s r e g a r d i n g s t a t u t o r y c o n s t r u c t i o n , and my a n a l y s i s 

i s i n a c c o r d a n c e w i t h t h o s e p r i n c i p l e s . As t h e p e r c u r i a m 

o p i n i o n a l s o s e t s o u t , r e c e i v i n g s t o l e n p r o p e r t y i s d e f i n e d 

a s : 

"A p e r s o n commits t h e c r i m e o f r e c e i v i n g s t o l e n 
p r o p e r t y i f he i n t e n t i o n a l l y r e c e i v e s , r e t a i n s o r 
d i s p o s e s o f s t o l e n p r o p e r t y k n o w i n g t h a t i t has been 
s t o l e n o r h a v i n g r e a s o n a b l e g r o u n d s t o b e l i e v e i t 
has been s t o l e n , u n l e s s t h e p r o p e r t y i s r e c e i v e d , 
r e t a i n e d o r d i s p o s e d o f w i t h i n t e n t t o r e s t o r e i t t o 
t h e owner." 

§ 1 3 A - 8 - 1 6 ( a ) , A l a . Code 1975. A p e r s o n commits t h e c r i m e o f 

s e c o n d - d e g r e e r e c e i v i n g s t o l e n p r o p e r t y , a C l a s s C f e l o n y , 

when t h e s t o l e n p r o p e r t y " e x c e e d s f i v e h u n d r e d d o l l a r s ($500) 

i n v a l u e b u t does n o t e x c e e d two t h o u s a n d f i v e h u n d r e d d o l l a r s 

($2,500) i n v a l u e § 1 3 A - 8 - 1 8 ( a ) ( 1 ) , A l a . Code 1975. 
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The G e n e r a l D e f i n i t i o n s t o C h a p t e r 8 -- O f f e n s e s I n v o l v i n g 

T h e f t -- w h i c h a r e a p p l i c a b l e i n t h i s c a s e , d e f i n e s " s t o l e n " 

a s : " [ o ] b t a i n e d by t h e f t , t h e f t by a p p r o p r i a t i n g l o s t 

p r o p e r t y , r o b b e r y , o r e x t o r t i o n . " § 1 3 A - 8 - 1 ( 1 2 ) , A l a . Code 

1975. T h e f t i s n o t one o f t h e t e r m s d e f i n e d i n t h e g e n e r a l 

d e f i n i t i o n s s e c t i o n o f C h a p t e r 8 -- O f f e n s e s I n v o l v i n g T h e f t . 

However, t h e Commentary t o § 13A-8-16, A l a . Code 1975, c r o s s -

r e f e r e n c e s § 13A-8-1, A l a . Code 1975, s p e c i f i c a l l y , t h e 

d e f i n i t i o n s f o r " p r o p e r t y , " " r e c e i v i n g , " and " s t o l e n . " The 

Commentary a l s o c r o s s - r e f e r e n c e s § 13A-8-2, A l a . Code 1975, 

" t h e f t o f p r o p e r t y . " A d d i t i o n a l l y , t h e Commentary t o § 13A-8-

16 s t a t e s t h a t : " ' [ s ] t o l e n ' means ' o b t a i n e d by t h e f t . ' " and 

r e f e r e n c e s " S e c t i o n 1 3 A - 8 - 1 ( 1 2 ) . " T h e f t i s d e f i n e d i n § 13A-

8-2, i n p e r t i n e n t p a r t , a s : 

"A p e r s o n commits t h e c r i m e o f t h e f t o f 
p r o p e r t y i f he o r s h e : 

fi 

"(3) K n o w i n g l y o b t a i n s o r e x e r t s c o n t r o l 
o v e r p r o p e r t y i n t h e c u s t o d y o f a law 
e n f o r c e m e n t a g e n c y w h i c h was e x p l i c i t l y 
r e p r e s e n t e d t o t h e p e r s o n by an a g e n t o f t h e 
law e n f o r c e m e n t a g e n c y as b e i n g s t o l e n , 

The " H i s t o r y " t o § 13A-8-2, A l a . Code 1975, p r o v i d e s t h a t t h e 

l e g i s l a t u r e added s u b d i v i s i o n (3) by amendment i n 2003. Thus, 
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i n my o p i n i o n , t h e t h r e e i P o d s were " s t o l e n " b e c a u s e t h e y were 

i n t h e c u s t o d y o f t h e T r u s s v i l l e P o l i c e D e p a r t m e n t ; D e t e c t i v e 

P o s e y , an a g e n t o f t h e T r u s s v i l l e P o l i c e D e p a r t m e n t , 

r e p r e s e n t e d t o R i c h t h a t t h e y were i n f a c t s t o l e n ; and R i c h 

o b t a i n e d t h e p r o p e r t y f o r J i m ' s Pawn Shop. T h e r e f o r e , I w o u l d 

a f f i r m R i c h ' s c o n v i c t i o n . T h e r e f o r e , I d i s s e n t . 
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