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c o n v i c t i o n f o r murder made c a p i t a l b e c a u s e i t was c o m m i t t e d 
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d u r i n g a r o b b e r y and h i s r e s u l t i n g s e n t e n c e o f l i f e 

i m p r i s o n m e n t w i t h o u t t h e p o s s i b i l i t y o f p a r o l e . T h i s C o u r t 

a f f i r m e d W i l k e r s o n ' s c o n v i c t i o n and s e n t e n c e i n an u n p u b l i s h e d 

memorandum i s s u e d on May 19, 2006. W i l k e r s o n v. S t a t e (No. 

CR-04-0531), 978 So. 2d 72 ( A l a . C r i m . App. 2006) ( t a b l e ) . 

The Alabama Supreme C o u r t , a f t e r i n i t i a l l y g r a n t i n g c e r t i o r a r i 

r e v i e w , q u a s h e d t h e w r i t , and t h i s C o u r t i s s u e d a c e r t i f i c a t e 

o f j u d g m e n t on A u g u s t 3 1 , 2007. 

W i l k e r s o n f i l e d h i s p e t i t i o n on June 16, 2008, r a i s i n g 

numerous c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . On 

A u g u s t 20, 2008, he f i l e d an amendment t o h i s p e t i t i o n r a i s i n g 

an a d d i t i o n a l c l a i m o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . 

A f t e r r e c e i v i n g a r e s p o n s e f r o m t h e S t a t e , a c c e p t i n g 

d e p o s i t i o n s , and c o n d u c t i n g an e v i d e n t i a r y h e a r i n g , t h e 

c i r c u i t c o u r t d e n i e d W i l k e r s o n ' s p e t i t i o n on J u l y 20, 2 0 0 9 . 1 

By o r d e r d a t e d September 17, 2010, t h i s C o u r t f o u n d t h a t t h e 

c i r c u i t c o u r t had e r r e d i n f i n d i n g one o f W i l k e r s o n ' s c l a i m s 

1The c i r c u i t c o u r t d i d n o t a d d r e s s i n i t s o r d e r t h e c l a i m 
r a i s e d i n W i l k e r s o n ' s A u g u s t 20, 2008, amendment. However, 
W i l k e r s o n a l s o does n o t p u r s u e t h a t c l a i m on a p p e a l . 
T h e r e f o r e , t h a t c l a i m i s deemed a b a n d o n e d a n d w i l l n o t be 
c o n s i d e r e d by t h i s C o u r t . See, e.g., B r o w n l e e v. S t a t e , 666 
So. 2d 91, 93 ( A l a . C r i m . App. 1 995) ("We w i l l n o t r e v i e w 
i s s u e s n o t l i s t e d and a r g u e d i n b r i e f . " ) . 
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o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l t o be b a r r e d by R u l e 

3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) (See P a r t I . B . o f t h i s o p i n i o n ) , and we 

remanded t h i s c a s e f o r t h e c i r c u i t c o u r t t o i s s u e s p e c i f i c 

w r i t t e n f i n d i n g s o f f a c t r e g a r d i n g t h a t c l a i m . The c i r c u i t 

c o u r t c o m p l i e d w i t h o u r i n s t r u c t i o n s and i s s u e d a s u p p l e m e n t a l 

o r d e r on September 29, 2010. 

W i l k e r s o n r e a s s e r t s on a p p e a l t h e m a j o r i t y o f t h e c l a i m s 

o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l r a i s e d i n h i s p e t i t i o n . 

He a l s o a r g u e s on a p p e a l t h a t t h e c i r c u i t c o u r t e r r e d i n 

f i n d i n g some o f h i s c l a i m s t o be b a r r e d by v a r i o u s p r o v i s i o n s 

i n R u l e 3 2 . 2 ( a ) ( I s s u e I i n W i l k e r s o n ' s b r i e f ) and r e q u e s t s 

t h a t t h i s C o u r t remand t h i s c a s e f o r t h e c i r c u i t c o u r t t o 

i s s u e s p e c i f i c f i n d i n g s o f f a c t r e g a r d i n g t h o s e c l a i m s ( I s s u e 

I I i n W i l k e r s o n ' s b r i e f ) . We a d d r e s s t h e s e a r g u m e n t s i n 

c o n j u n c t i o n w i t h t h e c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l t o w h i c h t h e y a p p l y . 

F o r a b e t t e r u n d e r s t a n d i n g o f W i l k e r s o n ' s i n e f f e c t i v e -

a s s i s t a n c e - o f - c o u n s e l c l a i m s , we n o t e t h e f o l l o w i n g p r o c e d u r a l 

h i s t o r y , g l e a n e d b o t h f r o m t h e r e c o r d f r o m W i l k e r s o n ' s d i r e c t 

a p p e a l 2 and f r o m t h e R u l e 32 p r o c e e d i n g s . 

2 T h i s c o u r t may t a k e j u d i c i a l n o t i c e o f i t s own r e c o r d s . 
See H u l l v. S t a t e , 607 So. 2d 369 ( A l a . C r i m . App. 1 9 9 2 ) . 
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On September 11, 2002, W i l k e r s o n was a r r e s t e d on an 

o u t s t a n d i n g j u v e n i l e p i c k - u p o r d e r and was q u e s t i o n e d a b o u t 

t h e murder o f D o n a l d W i l l i a m s t h a t had o c c u r r e d two days 

e a r l i e r , on September 9, 2002. W i l k e r s o n , who was 17 y e a r s 

o l d a t t h e t i m e , i n v o k e d h i s j u v e n i l e M i r a n d a 3 r i g h t t o have 

h i s f a t h e r , J o h n n y W i l k e r s o n ( h e r e i n a f t e r "Johnny") p r e s e n t 

and, a f t e r J o h n n y a r r i v e d , W i l k e r s o n gave a s t a t e m e n t d e n y i n g 

any p a r t i c i p a t i o n i n t h e m u r d e r . J o h n n y t h e n i n v o k e d 

W i l k e r s o n ' s r i g h t t o c o u n s e l , q u e s t i o n i n g c e a s e d , and on 

September 12, 2002, J o h n n y h i r e d a t t o r n e y Tom Radney t o 

r e p r e s e n t W i l k e r s o n . J a s o n J a c k s o n , a f o r m e r p o l i c e o f f i c e r 

and a l a w s t u d e n t a t t h e t i m e who w o r k e d a t Radney's l a w f i r m 

as a l a w c l e r k and i n v e s t i g a t o r , met J o h n n y and o b t a i n e d a 

r e t a i n e r , and t h e n met w i t h W i l k e r s o n a t t h e j u v e n i l e -

d e t e n t i o n f a c i l i t y where he was b e i n g h e l d . 

The f o l l o w i n g m o r n i n g , on September 13, 2002, a j u v e n i l e -

d e t e n t i o n h e a r i n g was h e l d , a t w h i c h Radney r e p r e s e n t e d 

W i l k e r s o n . A f t e r d i s c u s s i o n s w i t h t h e p r o s e c u t o r , Radney 

a d v i s e d W i l k e r s o n t o c o o p e r a t e w i t h t h e p o l i c e i n t h e murder 

3See M i r a n d a v. A r i z o n a , 384 U.S. 436 ( 1 9 6 6 ) , and f o r m e r 
R u l e 11, A l a . R. J u v . P., i n e f f e c t a t t h e t i m e o f W i l k e r s o n ' s 
s t a t e m e n t , b u t r e s c i n d e d e f f e c t i v e J a n u a r y 1, 2009, i n l i g h t 
o f § 12-15-202, A l a . Code 1975. 
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i n v e s t i g a t i o n . T h a t a f t e r n o o n , W i l k e r s o n was a g a i n q u e s t i o n e d 

by p o l i c e , w i t h J a c k s o n p r e s e n t , and c o n f e s s e d t o h i s 

p a r t i c i p a t i o n i n t h e m u r d e r . Radney c o n t i n u e d r e p r e s e n t i n g 

W i l k e r s o n f o r f o u r months, d u r i n g w h i c h t i m e he was 

c o n t i n u a l l y e n gaged i n n e g o t i a t i o n s w i t h t h e p r o s e c u t o r 

r e g a r d i n g W i l k e r s o n ' s c a s e . 

I n J a n u a r y 2003, J o h n n y r e t a i n e d a t t o r n e y T i m D a v i s , and 

Radney f i l e d a m o t i o n t o w i t h d r a w on J a n u a r y 23, 2003. A 

h e a r i n g was h e l d on F e b r u a r y 5, 2003, d u r i n g w h i c h D a v i s f i l e d 

h i s n o t i c e o f a p p e a r a n c e " f o r t h e l i m i t e d p u r p o s e o f 

r e p r e s e n t i n g [ W i l k e r s o n ] i n e n t e r i n g a g u i l t y p l e a . " ( R e c o r d 

on d i r e c t a p p e a l , C. 19.) The t r i a l c o u r t g r a n t e d Radney's 

m o t i o n t o w i t h d r a w on F e b r u a r y 11, 2003. P l e a n e g o t i a t i o n s 

a p p a r e n t l y b r o k e down, and i n September 2003, a t D a v i s ' s 

r e q u e s t , t h e t r i a l c o u r t a p p o i n t e d D a v i s and a t t o r n e y C h a r l e s 

G i l l e n w a t e r s t o r e p r e s e n t W i l k e r s o n . D a v i s and G i l l e n w a t e r s 

r e p r e s e n t e d W i l k e r s o n t h r o u g h h i s November 2004 t r i a l f o r 

c a p i t a l murder and h i s s e n t e n c i n g h e a r i n g . On November 22, 

2004, f o u r days a f t e r W i l k e r s o n was s e n t e n c e d , D a v i s and 

G i l l e n w a t e r s moved t o w i t h d r a w . On December 27, 2004, a f t e r 

a h e a r i n g on December 16, 2004, a t w h i c h D a v i s and 
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G i l l e n w a t e r s o r a l l y moved f o r a new t r i a l , t h e t r i a l c o u r t 

i s s u e d an o r d e r g r a n t i n g t h e m o t i o n s t o w i t h d r a w and d e n y i n g 

t h e o r a l m o t i o n f o r a new t r i a l . On December 29, 2004, t h e 

t r i a l c o u r t a p p o i n t e d J e r e m y A r m s t r o n g t o r e p r e s e n t W i l k e r s o n 

on a p p e a l . The r e c o r d on a p p e a l was c e r t i f i e d as c o m p l e t e on 

M a r c h 3, 2005. 

I n o u r u n p u b l i s h e d memorandum a f f i r m i n g W i l k e r s o n ' s 

c o n v i c t i o n and s e n t e n c e , t h i s C o u r t s e t o u t t h e e v i d e n c e a t 

t r i a l as f o l l o w s : 

"The S t a t e ' s e v i d e n c e a t t r i a l t e n d e d t o show t h a t 
s h o r t l y a f t e r 10:00 p.m. on September 9, 2002, R u s t y 
Dean h e a r d a c a r a t t h e O p e l i k a F l o r a l shop. He 
went o u t s i d e and saw a b e i g e o r brown, o l d e r - m o d e l 
C h e v r o l e t C a p r i c e p u l l o u t , t u r n r i g h t , and s t o p . 
He t h e n h e a r d a g u n s h o t and saw a b l a c k male r u n t o 
t h e c a r and jump i n t o t h e b a c k p a s s e n g e r s e a t . The 
d r i v e r , a b l a c k m a l e , d r o v e away, and Dean c a l l e d 
t h e p o l i c e . A n e i g h b o r , V i r g i n i a H o n n e l l , t o l d 
i n v e s t i g a t i n g o f f i c e r s t h a t she h e a r d a ' l o u d p o p ' 
and v o i c e s a l i t t l e a f t e r 10:00 p.m. She went 
o u t s i d e and saw two y o u n g m a l e s d r e s s e d i n d a r k 
s h i r t s r u n t o a p a r k e d , o l d e r - m o d e l c a r . The t a l l e r 
one g o t i n t o t h e c a r , and t h e c a r began t o p u l l 
away. The s h o r t e r one t h e n g o t i n t o t h e b a c k o f t h e 
c a r , and t h e c a r d r o v e away. H o n n e l l s a i d t h a t t h e 
s h o r t e r male a p p e a r e d t o be h o l d i n g h i s mouth. 
O f f i c e r s c h e c k e d t h e n e i g h b o r h o o d and f o u n d a man 
l y i n g u n c o n s c i o u s i n t h e open doorway o f a n e a r b y 
r e s i d e n c e . The man, D o n a l d W i l l i a m s , was p r o n o u n c e d 
dead b y p a r a m e d i c s who r e p o r t e d t o t h e s c e n e . An 
a u t o p s y s u b s e q u e n t l y r e v e a l e d t h a t W i l l i a m s had d i e d 
f r o m a g u n s h o t wound t o t h e c h e s t . O f f i c e r s 
t e s t i f i e d t h a t t h e v i c t i m had two s m a l l c u t s on h i s 
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f i n g e r s and t h a t two b u t t o n s a p p e a r e d t o be m i s s i n g 
f r o m h i s s h i r t . O f f i c e r s f o u n d one p l a s t i c b u t t o n 
on t h e f r o n t p o r c h and a n o t h e r u n d e r n e a t h W i l l i a m s ' s 
body. A s e a r c h o f t h e r e s i d e n c e r e v e a l e d an 
o v e r t u r n e d s p e a k e r i n s i d e t h e f r o n t d o o r , a f l o w e r 
p o t l y i n g n e x t t o t h e s p e a k e r , and a b u l l e t f r a g m e n t 
on t h e den f l o o r . O f f i c e r s a l s o f o u n d a p p r o x i m a t e l y 
$400.00 i n c a s h i n p l a i n v i e w i n one o f t h e rooms 
and a p p r o x i m a t e l y $600.00 i n c a s h i n t h e v i c t i m ' s 
p o c k e t . O u t s i d e t h e h o u s e , t h e y f o u n d a b l o o d s p o t 
on t h e f r o n t s t e p s and a s p e n t s h e l l c a s i n g on t h e 
g r o u n d t o t h e r i g h t o f t h e f r o n t d o o r . DNA a n a l y s i s 
r e v e a l e d t h a t t h e b l o o d on t h e f r o n t p o r c h was 
W i l k e r s o n ' s . H i s b l o o d a l s o was f o u n d i n s i d e h i s 
c a r and on a w h i t e T - s h i r t i n a g a r b a g e can a t h i s 
home. P o l i c e a l s o f o u n d a s e m i - a u t o m a t i c r i f l e and 
b u l l e t s a t W i l k e r s o n ' s h o u s e . W i l k e r s o n was 
a p p r e h e n d e d a f t e r p o l i c e a s k e d s c h o o l o f f i c i a l s t o 
r e p o r t any s t u d e n t s who had s u f f e r e d an i n j u r y . The 
p r i n c i p a l r e p o r t e d W i l k e r s o n b e c a u s e he m i s s e d 
s c h o o l on September 9 and he had an i n j u r y t o h i s 
mouth. W i l k e r s o n ' s l i p was s t i t c h e d when he was 
a p p r e h e n d e d . 

"The S t a t e a l s o o f f e r e d e v i d e n c e o f an o f f e n s e 
t h a t had o c c u r r e d i n A u b u r n e a r l i e r t h e same 
e v e n i n g . M a r i l y n Swyers t e s t i f i e d t h a t a t a b o u t 
9:30 p.m., two y o u n g b l a c k m a l e s opened t h e f r o n t 
d o o r o f h e r house and e n t e r e d t h e l i v i n g room. The 
s h o r t e r one d i d n o t s a y o r do a n y t h i n g , b u t t h e 
t a l l e r one began w a v i n g a gun a r o u n d and t h r e a t e n i n g 
t o k i l l h e r h u s b a n d , who was s l e e p i n g i n a c h a i r . 
When h e r h u s b a n d awoke and began b a c k i n g away, t h e 
gunman s h o t him i n t h e c h e s t . B o t h i n t r u d e r s f l e d ; 
and t h e S w y e r s ' s d a u g h t e r , who had been i n t h e 
bedroom, c a l l e d t h e p o l i c e . M r s . Swyers i d e n t i f i e d 
W i l k e r s o n i n c o u r t as t h e s h o r t e r i n t r u d e r , and she 
i d e n t i f i e d Lamar C h a r l e s R o b i n s o n f r o m p h o t o g r a p h s 
as t h e t a l l e r i n t r u d e r . She a l s o i d e n t i f i e d a 
p u r p l e s h i r t f o u n d a t W i l k e r s o n ' s r e s i d e n c e as 
s i m i l a r t o t h e one worn b y t h e s h o r t e r i n t r u d e r . 
P o l i c e s u b s e q u e n t l y i n t e r v i e w e d R o b i n s o n a t a 
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c o r r e c t i o n a l f a c i l i t y i n N o r t h C a r o l i n a , and he 
d e n i e d p a r t i c i p a t i n g i n e i t h e r c r i m e . B e f o r e he 
c o u l d be r e t u r n e d t o A l a b a m a , R o b i n s o n hanged 
h i m s e l f . 

"On September 11, 2002, p o l i c e p i c k e d up 
W i l k e r s o n ; and he gave them a s t a t e m e n t . W i l k e r s o n 
s a i d t h a t on September 9, he s t a y e d home f r o m 
s c h o o l , s i c k . T h a t n i g h t , he v i s i t e d a f r i e n d , 
L a m a r c u s H a r r i s . He f e l l as he was l e a v i n g H a r r i s ' s 
r e s i d e n c e s h o r t l y a f t e r 10:00 p.m. and c u t h i s l i p . 
The n e x t m o r n i n g , h i s m o t h e r t o o k him t o t h e d o c t o r 
t o have i t s t i t c h e d . P o l i c e s u b s e q u e n t l y d i s c o v e r e d 
d i s c r e p a n c i e s i n W i l k e r s o n ' s s t a t e m e n t . On 
S eptember 13, t h e y i n t e r v i e w e d him a s e c o n d t i m e ; 
and W i l k e r s o n a d m i t t e d t h a t he had p a r t i c i p a t e d i n 
b o t h o f t h e s h o o t i n g s on September 9. W i l k e r s o n 
s a i d t h a t a t a b o u t 4:30 p.m., he d r o v e t o t h e home 
o f a f r i e n d , L a r e g i s F e r r e l l , i n h i s m o t h e r ' s c a r . 
He, L a r e g i s , and a man named ' L a m a r ' went t o v i s i t 
a f r i e n d and t h e n t a l k e d i n L a r e g i s ' s y a r d . Lamar 
s a i d t h a t he needed money, and t h e t h r e e o f them 
a g r e e d t o commit a r o b b e r y . W i l k e r s o n t o o k h i s 
m o t h e r ' s c a r home and r e t u r n e d i n h i s own brown, 
f o u r - d o o r 1977 C h e v r o l e t I m p a l a . The t h r e e o f them 
t h e n d r o v e t o A u b u r n , where Lamar s e l e c t e d a house 
t o ' r o b . ' W i l k e r s o n s a i d t h a t Lamar was armed w i t h 
a r i f l e and some b u l l e t s , w h i c h he p l a c e d i n t o t h e 
g l o v e c o m p a r t m e n t . Lamar and W i l k e r s o n a p p r o a c h e d 
t h e h o u s e , l e a v i n g L a r e g i s i n t h e c a r . T h e y e n t e r e d 
t h e house and f o u n d a woman s i t t i n g a t a d e s k and a 
man s l e e p i n g i n a c h a i r . Lamar began y e l l i n g and 
a s k i n g f o r money, and t h e man awoke and began t o 
c r a w l away. Lamar f i r e d one s h o t a t t h e man, and 
W i l k e r s o n f l e d . Lamar f o l l o w e d h i m t o t h e c a r , and 
t h e y d r o v e b a c k t o O p e l i k a . A f t e r a b r i e f s t o p a t 
L a r e g i s ' s home, t h e y d r o v e t o a house n e a r t h e 
r e c r e a t i o n c e n t e r t o a t t e m p t a n o t h e r r o b b e r y . 
W i l k e r s o n k n o c k e d on t h e d o o r w h i l e Lamar r e m a i n e d 
a t t h e b o t t o m o f t h e s t a i r s w i t h t h e gun. An o l d e r , 
w h i t e male opened t h e d o o r and t h e n s u d d e n l y h i t 
W i l k e r s o n i n t h e mouth w i t h h i s f i s t . Lamar s h o t 
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t h e man, and W i l k e r s o n and Lamar r a n b a c k t o t h e 
c a r . T h e y d r o v e t o a d i r t r o a d n e a r W i l k e r s o n ' s 
house and w a i t e d u n t i l h i s mother l e f t f o r work. 
W i l k e r s o n t h e n p u t t h e p u r p l e s h i r t he was w e a r i n g 
i n t o h i s d r e s s e r and t h e b l o o d y T - s h i r t he had u s e d 
on h i s l i p i n t o t h e t r a s h . He a l s o h i d t h e gun and 
t h e b u l l e t s f r o m t h e g l o v e c o m p a r t m e n t . The n e x t 
m o r n i n g , he t o l d h i s mother t h a t he had c u t h i s l i p 
f a l l i n g o f f a f r i e n d ' s p o r c h , and she t o o k him t o 
have h i s l i p s t i t c h e d . A t t h e end o f h i s s t a t e m e n t , 
W i l k e r s o n a d m i t t e d t h a t t h e gun u s e d i n t h e s h o o t i n g 
was h i s , n o t L a m a r ' s , and t h a t he had b r o u g h t i t 
w i t h him, l o a d e d , when he r e t u r n e d t o L a r e g i s ' s 
r e s i d e n c e w i t h h i s c a r . " 

I n S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. 668, 687 ( 1 9 8 4 ) , 

t h e U n i t e d S t a t e s Supreme C o u r t a r t i c u l a t e d two c r i t e r i a t h a t 

must be s a t i s f i e d t o show t h a t c o u n s e l r e n d e r e d i n e f f e c t i v e 

a s s i s t a n c e . A d e f e n d a n t has t h e b u r d e n o f s h o w i n g (1) t h a t 

h i s c o u n s e l ' s p e r f o r m a n c e was d e f i c i e n t and (2) t h a t t h a t 

d e f i c i e n t p e r f o r m a n c e a c t u a l l y p r e j u d i c e d t h e d e f e n s e . "To 

meet t h e f i r s t p r o n g o f t h e t e s t , t h e p e t i t i o n e r must show 

t h a t h i s c o u n s e l ' s r e p r e s e n t a t i o n f e l l b e l o w an o b j e c t i v e 

s t a n d a r d o f r e a s o n a b l e n e s s . The p e r f o r m a n c e i n q u i r y must be 

w h e t h e r c o u n s e l ' s a s s i s t a n c e was r e a s o n a b l e , c o n s i d e r i n g a l l 

t h e c i r c u m s t a n c e s . " Ex p a r t e L a w l e y , 512 So. 2d 1370, 1372 

( A l a . 1 9 8 7 ) . " ' T h i s c o u r t must a v o i d u s i n g " h i n d s i g h t " t o 

e v a l u a t e t h e p e r f o r m a n c e o f c o u n s e l . We must e v a l u a t e a l l t h e 

c i r c u m s t a n c e s s u r r o u n d i n g t h e c a s e a t t h e t i m e o f c o u n s e l ' s 
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a c t i o n s b e f o r e d e t e r m i n i n g w h e t h e r c o u n s e l r e n d e r e d 

i n e f f e c t i v e a s s i s t a n c e . ' " Lawhorn v. S t a t e , 756 So. 2d 971, 

979 ( A l a . C r i m . App. 1999) ( q u o t i n g H a l l f o r d v. S t a t e , 629 So. 

2d 6, 9 ( A l a . C r i m . App. 1 9 9 2 ) ) . "A c o u r t must i n d u l g e a 

s t r o n g p r e s u m p t i o n t h a t c o u n s e l ' s c o n d u c t f a l l s w i t h i n t h e 

w i d e r a n g e o f r e a s o n a b l e p r o f e s s i o n a l a s s i s t a n c e . " 

S t r i c k l a n d , 466 U.S. a t 689. As t h e U n i t e d S t a t e s Supreme 

C o u r t e x p l a i n e d : 

" J u d i c i a l s c r u t i n y o f c o u n s e l ' s p e r f o r m a n c e must 
be h i g h l y d e f e r e n t i a l . I t i s a l l t o o t e m p t i n g f o r 
a d e f e n d a n t t o s e c o n d - g u e s s c o u n s e l ' s a s s i s t a n c e 
a f t e r c o n v i c t i o n o r a d v e r s e s e n t e n c e , and i t i s a l l 
t o o e a s y f o r a c o u r t , e x a m i n i n g c o u n s e l ' s d e f e n s e 
a f t e r i t has p r o v e d u n s u c c e s s f u l , t o c o n c l u d e t h a t 
a p a r t i c u l a r a c t o r o m i s s i o n o f c o u n s e l was 
u n r e a s o n a b l e . A f a i r a s s e s s m e n t o f a t t o r n e y 
p e r f o r m a n c e r e q u i r e s t h a t e v e r y e f f o r t be made t o 
e l i m i n a t e t h e d i s t o r t i n g e f f e c t s o f h i n d s i g h t , t o 
r e c o n s t r u c t t h e c i r c u m s t a n c e s o f c o u n s e l ' s 
c h a l l e n g e d c o n d u c t , and t o e v a l u a t e t h e c o n d u c t f r o m 
c o u n s e l ' s p e r s p e c t i v e a t t h e t i m e . B e c a u s e o f t h e 
d i f f i c u l t i e s i n h e r e n t i n m a k i n g t h e e v a l u a t i o n , a 
c o u r t must i n d u l g e a s t r o n g p r e s u m p t i o n t h a t 
c o u n s e l ' s c o n d u c t f a l l s w i t h i n t h e w i d e r a n g e o f 
r e a s o n a b l e p r o f e s s i o n a l a s s i s t a n c e ; t h a t i s , t h e 
d e f e n d a n t must overcome t h e p r e s u m p t i o n t h a t , u n d e r 
t h e c i r c u m s t a n c e s , t h e c h a l l e n g e d a c t i o n 'might be 
c o n s i d e r e d s o u n d t r i a l s t r a t e g y . ' T h e r e a r e 
c o u n t l e s s ways t o p r o v i d e e f f e c t i v e a s s i s t a n c e i n 
any g i v e n c a s e . Even t h e b e s t c r i m i n a l d e f e n s e 
a t t o r n e y s w o u l d n o t d e f e n d a p a r t i c u l a r c l i e n t i n 
t h e same way." 
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S t r i c k l a n d , 4 66 U.S. a t 68 9 ( c i t a t i o n s o m i t t e d ) . To p r o v e 

p r e j u d i c e , " [ t ] h e d e f e n d a n t must show t h a t t h e r e i s a 

r e a s o n a b l e p r o b a b i l i t y t h a t , b u t f o r c o u n s e l ' s u n p r o f e s s i o n a l 

e r r o r s , t h e r e s u l t o f t h e p r o c e e d i n g w o u l d have been 

d i f f e r e n t . " 466 U.S. a t 694. "A r e a s o n a b l e p r o b a b i l i t y i s a 

p r o b a b i l i t y s u f f i c i e n t t o u n d e r m i n e c o n f i d e n c e i n t h e 

outcome." I d . " I t i s n o t enough f o r t h e d e f e n d a n t t o show 

t h a t t h e e r r o r s had some c o n c e i v a b l e e f f e c t on t h e outcome o f 

t h e p r o c e e d i n g . " 466 U.S. a t 693. 

"The b u r d e n o f p r o o f i n a R u l e 32 p r o c e e d i n g r e s t s s o l e l y 

w i t h t h e p e t i t i o n e r , n o t t h e S t a t e . " D a v i s v. S t a t e , 9 So. 3d 

514, 519 ( A l a . C r i m . App. 2 0 0 6 ) , r e v ' d on o t h e r g r o u n d s , 9 So. 

3d 537 ( A l a . 2 0 0 7 ) . " [ I ] n a R u l e 32, A l a . R. C r i m . P., 

p r o c e e d i n g , t h e b u r d e n o f p r o o f i s upon t h e p e t i t i o n e r s e e k i n g 

p o s t - c o n v i c t i o n r e l i e f t o e s t a b l i s h h i s g r o u n d s f o r r e l i e f by 

a p r e p o n d e r a n c e o f t h e e v i d e n c e . " W i l s o n v. S t a t e , 644 So. 2d 

1326, 1328 ( A l a . C r i m . App. 1 9 9 4 ) . R u l e 32.3, A l a . R. C r i m . 

P., s p e c i f i c a l l y p r o v i d e s t h a t " [ t ] h e p e t i t i o n e r s h a l l have 

t h e b u r d e n o f ... p r o v i n g by a p r e p o n d e r a n c e o f t h e e v i d e n c e 

t h e f a c t s n e c e s s a r y t o e n t i t l e t h e p e t i t i o n e r t o r e l i e f . " 

"[W]hen t h e f a c t s a r e u n d i s p u t e d and an a p p e l l a t e c o u r t i s 
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p r e s e n t e d w i t h p u r e q u e s t i o n s o f l a w , t h a t c o u r t ' s r e v i e w i n 

a R u l e 32 p r o c e e d i n g i s de novo." Ex p a r t e W h i t e , 792 So. 2d 

1097, 1098 ( A l a . 2 0 0 1 ) . "However, where t h e r e a r e d i s p u t e d 

f a c t s i n a p o s t c o n v i c t i o n p r o c e e d i n g and t h e c i r c u i t c o u r t 

r e s o l v e s t h o s e d i s p u t e d f a c t s , ' [ t ] h e s t a n d a r d o f r e v i e w on 

a p p e a l ... i s w h e t h e r t h e t r i a l j u d g e a b u s e d h i s d i s c r e t i o n 

when he d e n i e d t h e p e t i t i o n . ' " Boyd v. S t a t e , 913 So. 2d 

1113, 1122 ( A l a . C r i m . App. 2003) ( q u o t i n g E l l i o t t v. S t a t e , 

601 So. 2d 1118, 1119 ( A l a . C r i m . App. 1 9 9 2 ) ) . 

W i t h t h e s e p r i n c i p l e s i n m ind, we now a d d r e s s e a c h o f 

W i l k e r s o n ' s c l a i m s i n t u r n . 

I . 

I n C l a i m I i n h i s p e t i t i o n , W i l k e r s o n a l l e g e d : (a) T h a t 

p r e t r i a l - c o u n s e l Radney was i n e f f e c t i v e f o r a l l o w i n g him t o 

w a i v e h i s r i g h t s and t o c o n f e s s t o h i s p a r t i c i p a t i o n i n t h e 

murder w i t h o u t f i r s t h a v i n g i n p l a c e a p l e a agreement w i t h t h e 

S t a t e ( I s s u e V i n W i l k e r s o n ' s b r i e f ) ; and (b) t h a t t r i a l 

c o u n s e l D a v i s and G i l l e n w a t e r s were i n e f f e c t i v e f o r n o t 

p r e s e n t i n g s u f f i c i e n t e v i d e n c e a t t h e h e a r i n g on t h e m o t i o n t o 

s u p p r e s s h i s c o n f e s s i o n t o show t h a t h i s w a i v e r o f h i s M i r a n d a 

r i g h t s , h i s c o n f e s s i o n , and h i s f a m i l y ' s c o o p e r a t i o n i n 
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a s s i s t i n g t h e p o l i c e i n f i n d i n g t h e murder weapon 4 were 

i n v o l u n t a r y and w o u l d n o t have o c c u r r e d b u t f o r t h e i r m i s t a k e n 

b e l i e f t h a t Radney's i n v e s t i g a t o r , J a s o n J a c k s o n , who was t h e 

o n l y p e r s o n p r e s e n t w i t h W i l k e r s o n when he c o n f e s s e d and who 

a l l e g e d l y a d v i s e d W i l k e r s o n ' s f a m i l y t o c o o p e r a t e r e g a r d i n g 

t h e murder weapon, was an a t t o r n e y when, i n f a c t , he was n o t . 

( I s s u e I I I i n W i l k e r s o n ' s b r i e f . ) 

A. 

W i t h r e s p e c t t o W i l k e r s o n ' s c h a l l e n g e t o p r e t r i a l - c o u n s e l 

Radney's a s s i s t a n c e , t h e c i r c u i t c o u r t f o u n d t h e c l a i m t o be 

m e r i t l e s s b e c a u s e " t h e r e i s no r e q u i r e m e n t i n l a w o r e t h i c s , 

n o r any p r o f e s s i o n a l r e s p o n s i b i l i t y t o o b t a i n a c o n c e s s i o n 

f r o m t h e S t a t e b e f o r e a l l o w i n g a c l i e n t t o make a s t a t e m e n t . " 

(C. 501.) The c o u r t f u r t h e r f o u n d : 

" A c c o r d i n g t o t h e t e s t i m o n y g i v e n by Hon. Tom Radney 
a t h i s d e p o s i t i o n , h i s d e c i s i o n t o a l l o w [ W i l k e r s o n ] 
t o make a s t a t e m e n t t o t h e p o l i c e was a s t r a t e g i c 
one b a s e d on t h e s e v e r i t y o f t h e c a s e and t h e f a c t s 
as known by Mr. Radney a t t h e t i m e . The C o u r t f i n d s 
t h a t Mr. Radney's a d v i c e t o [ W i l k e r s o n ] was b a s e d on 
t h e f a c t t h a t Mr. Radney b e l i e v e d t h e S t a t e w o u l d 
s e e k t h e d e a t h p e n a l t y a g a i n s t h i s c l i e n t , and t h a t 
Mr. Radney b e l i e v e d t h a t c o o p e r a t i o n w i t h t h e S t a t e 

4 A s e x p l a i n e d more f u l l y b e l o w , t h e r e c o r d i n d i c a t e s t h a t 
W i l k e r s o n ' s m o t h e r i n i t i a l l y h i d t h e murder weapon f r o m 
p o l i c e , b u t l a t e r t u r n e d i t i n t o t h e p o l i c e b a s e d on 
W i l k e r s o n ' s c o o p e r a t i o n . 
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was i n t h e b e s t i n t e r e s t s o f h i s c l i e n t d e s p i t e n o t 
h a v i n g an agreement f i n a l i z e d . 

"... S i n c e Mr. Radney b e l i e v e d t h a t t h e S t a t e 
w o u l d s e e k t h e d e a t h p e n a l t y upon o r i g i n a l l y t a k i n g 
t h e c a s e , h i s a d v i c e may have been q u i t e e f f e c t i v e 
i n a c h i e v i n g a s e n t e n c e o f l i f e w i t h o u t p a r o l e due 
t o h i s c l i e n t ' s c o o p e r a t i o n . " 

(C. 5 0 1 - 0 2 ; f o o t n o t e o m i t t e d . ) 

I n i t i a l l y , we n o t e t h a t , a l t h o u g h n o t f o u n d by t h e 

c i r c u i t c o u r t , t h e S t a t e c o r r e c t l y a r g u e d i n i t s r e s p o n s e t o 

t h e p e t i t i o n , and c o r r e c t l y a r g u e s on a p p e a l , t h a t t h i s c l a i m 

was b a r r e d by R u l e 3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) , b e c a u s e i t c o u l d 

have b e e n , b u t was n o t , r a i s e d and a d d r e s s e d a t t r i a l and on 

a p p e a l . A l t h o u g h g e n e r a l l y c l a i m s o f i n e f f e c t i v e a s s i s t a n c e 

o f c o u n s e l may be r a i s e d f o r t h e f i r s t t i m e i n a R u l e 32 

p e t i t i o n , s e e , e.g., J o h n s o n v. S t a t e , 989 So. 2d 1165 ( A l a . 

C r i m . App. 2 0 0 7 ) , t h i s i s n o t a t y p i c a l c l a i m o f i n e f f e c t i v e 

a s s i s t a n c e o f c o u n s e l . The c l a i m r a i s e d h e r e i s a c l a i m o f 

i n e f f e c t i v e a s s i s t a n c e o f p r e t r i a l c o u n s e l , who r e p r e s e n t e d 

W i l k e r s o n f o r o n l y f o u r months a f t e r h i s a r r e s t . As n o t e d 

a b o ve, W i l k e r s o n ' s t r i a l c o u n s e l , D a v i s and G i l l e n w a t e r s , 

began r e p r e s e n t i n g W i l k e r s o n i n J a n u a r y 2003, some 22 months 

b e f o r e W i l k e r s o n ' s t r i a l and s e n t e n c i n g i n November 2004, and 

c o u l d have e a s i l y r a i s e d a c h a l l e n g e t o Radney's e f f e c t i v e n e s s 
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a t any t i m e d u r i n g t h o s e 22 months, d u r i n g t h e t r i a l , o r even 

i n t h e p o s t j u d g m e n t m o t i o n f o r a new t r i a l . O n l y when a c l a i m 

o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l " c a n n o t r e a s o n a b l y be 

p r e s e n t e d i n a new t r i a l m o t i o n " may t h a t c l a i m be p r e s e n t e d 

f o r t h e f i r s t t i m e i n a R u l e 32 p e t i t i o n . Ex p a r t e Ingram, 

675 So. 2d 863, 866 ( A l a . 1 9 9 6 ) . See a l s o R u l e 32.2(d) ("Any 

c l a i m t h a t c o u n s e l was i n e f f e c t i v e must be r a i s e d as soon as 

p r a c t i c a b l e , e i t h e r a t t r i a l , on d i r e c t a p p e a l , o r i n t h e 

f i r s t R u l e 32 p e t i t i o n , w h i c h e v e r i s a p p l i c a b l e . " ) . 

M o r e o v e r , even i f t h i s c l a i m were n o t b a r r e d , we a g r e e 

w i t h t h e c i r c u i t c o u r t t h a t t h e c l a i m i s m e r i t l e s s , f o r two 

r e a s o n s . F i r s t , W i l k e r s o n ' s c l a i m i n t h i s r e g a r d i s b a s e d on 

h i s r i g h t t o c o u n s e l u n d e r t h e S i x t h Amendment t o t h e U n i t e d 

S t a t e s C o n s t i t u t i o n . The S i x t h Amendment p r o v i d e s , i n 

r e l e v a n t p a r t , t h a t " [ i ] n a l l c r i m i n a l p r o s e c u t i o n s , t h e 

a c c u s e d s h a l l e n j o y t h e r i g h t ... t o have t h e A s s i s t a n c e o f 

C o u n s e l f o r h i s d e f e n c e . " The S i x t h Amendment r i g h t t o 

c o u n s e l i n c l u d e s t h e r i g h t t o t h e e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l . See, e.g., Lane v. S t a t e , [Ms. CR-05-1443, F e b r u a r y 

5, 2 0 1 0 ] ___ So. 3d ___ , ___ ( A l a . C r i m . App. 2010) 

("Comprehended w i t h i n t h e S i x t h Amendment r i g h t t o a s s i s t a n c e 
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o f c o u n s e l i s t h e r i g h t t o t h e e f f e c t i v e a s s i s t a n c e o f 

c o u n s e l . " ) . However, t h e S i x t h Amendment r i g h t t o c o u n s e l 

does n o t a t t a c h u n t i l a d v e r s a r i a l p r o c e e d i n g s have begun. 

See, e.g., U n i t e d S t a t e s v. G o u v e i a , 467 U.S. 180 ( 1 9 8 4 ) , and 

t h e c a s e s c i t e d t h e r e i n . I n t h i s c a s e , t h e r e c o r d c l e a r l y 

e s t a b l i s h e s t h a t , a t t h e t i m e Radney a d v i s e d W i l k e r s o n t o 

c o o p e r a t e and W i l k e r s o n c o n f e s s e d t o t h e m u r d e r , no 

a d v e r s a r i a l p r o c e e d i n g s r e g a r d i n g t h e murder had been 

i n i t i a t e d . W i l k e r s o n had n o t been a r r e s t e d o r c h a r g e d i n 

r e l a t i o n t o t h e mur d e r . R a t h e r , he was i n c u s t o d y on an 

u n r e l a t e d j u v e n i l e p i c k - u p o r d e r . See M c N e i l v. W i s c o n s i n , 

501 U.S. 171, 175 (1991) ( h o l d i n g t h a t " [ t ] h e S i x t h Amendment 

r i g h t [ t o c o u n s e l ] ... i s o f f e n s e s p e c i f i c " and t h e a t t a c h m e n t 

o f t h e r i g h t t o c o u n s e l a p p l i e s o n l y t o t h e o f f e n s e s upon 

w h i c h a p r o s e c u t i o n has commenced). T h e r e f o r e , b e c a u s e 

W i l k e r s o n ' s S i x t h Amendment r i g h t t o c o u n s e l had n o t y e t 

a t t a c h e d w i t h r e s p e c t t o t h e murder when W i l k e r s o n r e c e i v e d 

t h e a d v i c e f r o m Radney and c o n f e s s e d t o t h e mur d e r , he c o u l d 

n o t have been d e n i e d t h a t r i g h t . See, e.g., E v i t t s v. L u c e y , 

469 U.S. 387, 396 n.7 (1985) ("[T]he r i g h t t o e f f e c t i v e 

16 



CR-08-1779 

a s s i s t a n c e o f c o u n s e l i s d e p e n d e n t on t h e r i g h t t o c o u n s e l 

i t s e l f . " ) . 

S e c o n d , even a s s u m i n g t h a t W i l k e r s o n ' s S i x t h Amendment 

r i g h t t o c o u n s e l had a t t a c h e d a t t h e t i m e o f Radney's a d v i c e 

and W i l k e r s o n ' s c o n f e s s i o n , we a g r e e w i t h t h e c i r c u i t c o u r t 

t h a t Radney d i d n o t r e n d e r i n e f f e c t i v e a s s i s t a n c e . A t h i s 

d e p o s i t i o n f o r t h e R u l e 32 p r o c e e d i n g , Radney t e s t i f i e d t h a t 

he a d v i s e d W i l k e r s o n t o c o o p e r a t e w i t h t h e p o l i c e and t h a t 

t h i s a d v i c e was b a s e d on h i s knowledge o f t h e f a c t s o f t h e 

c a s e a t t h a t t i m e . S p e c i f i c a l l y , Radney s a i d t h a t when he 

a d v i s e d W i l k e r s o n t o c o o p e r a t e , he and J a c k s o n had b o t h s p o k e n 

w i t h W i l k e r s o n and w i t h J o h n n y and t h a t he knew what e v i d e n c e 

t h e S t a t e had a g a i n s t W i l k e r s o n . He a l s o t e s t i f i e d t h a t he 

b e l i e v e d i t was " t h e w o r s t c a s e [ h e ] had e v e r h a d , " and t h a t 

t h e S t a t e " h a d so much e v i d e n c e " t h a t he b e l i e v e d c o o p e r a t i o n 

by W i l k e r s o n was t h e b e s t c o u r s e o f a c t i o n . (C.Supp. 42.) 

Radney, who had had two s t r o k e s s i n c e he r e p r e s e n t e d 

W i l k e r s o n , t e s t i f i e d t h a t he c o u l d n o t remember a l l t h e 

d e t a i l s o f h i s r e p r e s e n t a t i o n o f W i l k e r s o n b u t t h a t he had 

t e s t i f i e d a t t h e p r e t r i a l h e a r i n g on W i l k e r s o n ' s m o t i o n t o 
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s u p p r e s s t h e c o n f e s s i o n and t h a t he s t o o d by h i s t e s t i m o n y a t 

t h a t h e a r i n g . 

A t t h e p r e t r i a l h e a r i n g on t h e m o t i o n t o s u p p r e s s , Radney 

t e s t i f i e d t h a t he had r e p r e s e n t e d W i l k e r s o n a t t h e j u v e n i l e -

d e t e n t i o n h e a r i n g and t h a t , a f t e r t h e h e a r i n g , he had 

a p p r o a c h e d t h e p r o s e c u t o r a b o u t a d e a l i n e x c h a n g e f o r 

W i l k e r s o n ' s c o o p e r a t i n g i n t h e murder i n v e s t i g a t i o n . Radney 

s a i d t h a t t h e p r o s e c u t o r a g r e e d n o t t o s e e k t h e d e a t h p e n a l t y 

i f W i l k e r s o n c o o p e r a t e d w i t h t h e p o l i c e and t h a t he t h e n spoke 

w i t h W i l k e r s o n and t o l d h im a b o u t t h e p r o s e c u t o r ' s o f f e r and 

a d v i s e d him t o c o o p e r a t e and g i v e a s t a t e m e n t . Radney 

t e s t i f i e d a t t h e h e a r i n g , as he d i d i n h i s d e p o s i t i o n , t h a t 

t h i s was t h e w o r s t c a s e he had e v e r s e e n i n p r a c t i c i n g l a w f o r 

o v e r 40 y e a r s and t h a t h i s g o a l i n a d v i s i n g W i l k e r s o n t o 

c o o p e r a t e was t o s ave W i l k e r s o n f r o m t h e d e a t h p e n a l t y . 

" Whether o r n o t t o recommend m a k i n g a s t a t e m e n t i s a 

s t r a t e g i c d e c i s i o n w h i c h i s o n l y d e f i c i e n t i f i t i s 

u n r e a s o n a b l e ' f r o m c o u n s e l ' s p e r s p e c t i v e a t t h e t i m e ' he made 

t h e r e c o m m e n d a t i o n . " S m i t h v. R o g e r s o n , 171 F.3d 569, 572-73 

( 8 t h C i r . 1999) ( q u o t i n g S t r i c k l a n d , 466 U.S. a t 6 8 9 ) . Under 

t h e c i r c u m s t a n c e s i n t h i s c a s e , we c a n n o t s a y t h a t Radney's 
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a d v i c e t o W i l k e r s o n t o c o o p e r a t e and t o g i v e a s t a t e m e n t t o 

p o l i c e was u n r e a s o n a b l e f r o m Radney's p e r s p e c t i v e a t t h e t i m e . 

A t t h e t i m e Radney gave t h e a d v i c e , W i l k e r s o n was e l i g i b l e f o r 

t h e d e a t h p e n a l t y f o r h i s r o l e i n t h e murder o f D o n a l d 

W i l l i a m s . 5 Radney was aware o f W i l k e r s o n ' s i n v o l v e m e n t i n t h e 

murder w i t h two o t h e r i n d i v i d u a l s and t e s t i f i e d t h a t t h e S t a t e 

had a l o t o f e v i d e n c e a g a i n s t W i l k e r s o n . 6 I n a d d i t i o n , 

c o n t r a r y t o W i l k e r s o n ' s a s s e r t i o n (and t h e c i r c u i t c o u r t ' s 

f i n d i n g i n i t s o r d e r ) , t h e r e c o r d c l e a r l y shows t h a t t h e r e 

was, i n f a c t , an agreement i n p l a c e w i t h t h e p r o s e c u t o r when 

Radney a d v i s e d W i l k e r s o n t o c o o p e r a t e . Radney t e s t i f i e d t h a t , 

i n e x c h a n g e f o r W i l k e r s o n ' s c o o p e r a t i o n , t h e p r o s e c u t o r a g r e e d 

n o t t o s e e k t h e d e a t h p e n a l t y a g a i n s t W i l k e r s o n . A l t h o u g h 

5 A l t h o u g h W i l k e r s o n was 17 y e a r s o l d a t t h e t i m e o f t h e 
murder i n 2002, i t was n o t u n t i l 2005 t h a t t h e U n i t e d S t a t e s 
Supreme C o u r t h e l d i n R o p e r v. Simmons, 543 U.S. 551 ( 2 0 0 5 ) , 
t h a t i t was u n c o n s t i t u t i o n a l t o s e n t e n c e t o d e a t h a d e f e n d a n t 
who was u n d e r t h e age o f 18 y e a r s a t t h e t i m e o f t h e c r i m e . 

6 W i l k e r s o n a r g u e s on a p p e a l t h a t a t t h e t i m e R adney 
a d v i s e d h i m t o c o o p e r a t e , t h e S t a t e h a d l i t t l e t o no e v i d e n c e 
a g a i n s t h i m . However, no e v i d e n c e was p r e s e n t e d a t t h e R u l e 
32 p r o c e e d i n g s t o s u p p o r t W i l k e r s o n ' s a s s e r t i o n . R u l e 32 
c o u n s e l d i d n o t q u e s t i o n Radney r e g a r d i n g e x a c t l y what 
e v i d e n c e he knew t h e S t a t e h a d a g a i n s t W i l k e r s o n a t t h e t i m e . 
The o n l y t e s t i m o n y p r e s e n t e d i n t h i s r e g a r d was Radney's 
t e s t i m o n y t h a t t h e S t a t e " h a d so much e v i d e n c e " a g a i n s t 
W i l k e r s o n t h a t he b e l i e v e d i t b e s t f o r W i l k e r s o n t o c o o p e r a t e . 
(C.Supp. 42.) 
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Radney and t h e p r o s e c u t o r d i d n o t r e d u c e t h e agreement t o 

w r i t i n g , Radney s a i d t h a t t h e p r o s e c u t o r had " n e v e r l i e d t o 

[ h i m , ] and [ h e ] t o o k h i s w ord f o r i t . " ( R e c o r d on d i r e c t 

a p p e a l , R. 137.) And, i n d e e d , t h e r e c o r d r e f l e c t s t h a t b o t h 

p a r t i e s a d h e r e d t o t h e a greement -- W i l k e r s o n c o o p e r a t e d w i t h 

t h e p o l i c e i n t h e i n v e s t i g a t i o n by c o n f e s s i n g t o h i s 

p a r t i c i p a t i o n i n t h e murder and naming t h e two o t h e r 

i n d i v i d u a l s i n v o l v e d , and t h e S t a t e d i d n o t s e e k t h e d e a t h 

p e n a l t y a g a i n s t W i l k e r s o n a t h i s c a p i t a l - m u r d e r t r i a l . 7 

W i l k e r s o n p r e s e n t e d no e v i d e n c e a t t h e R u l e 32 

p r o c e e d i n g s t o overcome t h e p r e s u m p t i o n t h a t Radney's a d v i c e 

t o h i m t o c o o p e r a t e was a n y t h i n g o t h e r t h a n a sound s t r a t e g i c 

d e c i s i o n b a s e d on t h e c i r c u m s t a n c e s known t o him a t t h e t i m e . 

" M a t t e r s o f t r i a l t a c t i c s and s t r a t e g y w h i c h can be a m a t t e r 

o f e n d l e s s d e b a t e by e x p e r i e n c e d a d v o c a t e s a r e n o t g r o u n d s f o r 

p o s t c o n v i c t i o n r e l i e f . " K n a p p e n b e r g e r v. S t a t e , 283 A r k . 210, 

213, 672 S.W.2d 54, 56 (1984) ( h o l d i n g t h a t c o u n s e l was n o t 

i n e f f e c t i v e f o r a d v i s i n g p e t i t i o n e r t o c o n f e s s h i s i n v o l v e m e n t 

7The r e c o r d f r o m W i l k e r s o n ' s d i r e c t a p p e a l r e f l e c t s t h a t 
t h e p r o s e c u t o r s t a t e d numerous t i m e s d u r i n g t h e p r e t r i a l 
p r o c e e d i n g s t h a t he was n o t s e e k i n g t h e d e a t h p e n a l t y b e c a u s e 
o f h i s a g r e e m e n t w i t h Radney. 
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i n t h e c r i m e t o t h e p o l i c e ) . T h e r e f o r e , t h e c i r c u i t c o u r t 

p r o p e r l y d e n i e d t h i s c l a i m . 

B. 

W i t h r e s p e c t t o W i l k e r s o n ' s c h a l l e n g e t o D a v i s ' s and 

G i l l e n w a t e r s ' s a s s i s t a n c e a t t h e s u p p r e s s i o n h e a r i n g , t h e 

c i r c u i t c o u r t i n i t i a l l y f o u n d t h i s c l a i m t o be b a r r e d by R u l e 

3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) . We a g r e e d w i t h W i l k e r s o n ' s argument on 

a p p e a l t h a t t h i s c l a i m was n o t b a r r e d by R u l e 3 2 . 2 ( a ) ( 3 ) and 

( a ) ( 5 ) , and, as n o t e d a bove, we remanded t h i s c a s e by o r d e r 

f o r t h e c i r c u i t c o u r t t o i s s u e s p e c i f i c f i n d i n g s o f f a c t 

r e g a r d i n g t h i s c l a i m . I n i t s s u p p l e m e n t a l o r d e r on remand, 

t h e c i r c u i t c o u r t f o u n d t h i s c l a i m t o be m e r i t l e s s b e c a u s e 

" [ a ] l l w i t n e s s e s who w o u l d c o n c e i v a b l y have had r e l e v a n t 

t e s t i m o n y as t o t h e s u p p r e s s i o n o f t h e s t a t e m e n t were c a l l e d 

a t t h e s u p p r e s s i o n h e a r i n g [ , ] " i n c l u d i n g t h e l a w - e n f o r c e m e n t 

o f f i c e r s who i n t e r v i e w e d W i l k e r s o n on September 11, 2002, and 

September 13, 2002, Radney, J a c k s o n , and W i l k e r s o n h i m s e l f . 

( R e c o r d on r e t u r n t o remand, C. 4.) 

I n h i s p e t i t i o n , W i l k e r s o n made numerous a l l e g a t i o n s 

r e g a r d i n g what he b e l i e v e d D a v i s and G i l l e n w a t e r s s h o u l d have 
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done, b u t d i d n o t do, a t t h e h e a r i n g on t h e m o t i o n t o s u p p r e s s 

h i s c o n f e s s i o n . The c r u x o f a l l o f h i s a l l e g a t i o n s , h owever, 

was s i m p l y t h a t D a v i s and G i l l e n w a t e r s were i n e f f e c t i v e f o r 

n o t p r e s e n t i n g s u f f i c i e n t e v i d e n c e and argument a t t h e 

s u p p r e s s i o n h e a r i n g t o e s t a b l i s h t h a t W i l k e r s o n m i s t a k e n l y 

b e l i e v e d t h a t J a c k s o n was an a t t o r n e y and t h a t t h i s m i s t a k e n 

b e l i e f r e n d e r e d W i l k e r s o n ' s w a i v e r o f h i s j u v e n i l e M i r a n d a 

r i g h t s and h i s s u b s e q u e n t c o n f e s s i o n t o t h e murder 

i n v o l u n t a r y . W i l k e r s o n m a i n t a i n e d i n h i s p e t i t i o n , as he does 

on a p p e a l , t h a t had t r i a l c o u n s e l p r e s e n t e d s u f f i c i e n t 

e v i d e n c e o f h i s m i s t a k e n b e l i e f , t h e t r i a l c o u r t w o u l d have 

s u p p r e s s e d h i s c o n f e s s i o n . We d i s a g r e e . 

The r e c o r d f r o m W i l k e r s o n ' s d i r e c t a p p e a l r e f l e c t s t h a t 

D a v i s and G i l l e n w a t e r s moved t o s u p p r e s s W i l k e r s o n ' s September 

13, 2002, c o n f e s s i o n , i n p a r t , on t h e g r o u n d t h a t W i l k e r s o n 

d i d n o t v o l u n t a r i l y w a i v e h i s j u v e n i l e M i r a n d a r i g h t s and d i d 

n o t v o l u n t a r i l y c o n f e s s b e c a u s e he m i s t a k e n l y b e l i e v e d t h a t 

J a c k s o n , who was t h e o n l y p e r s o n p r e s e n t w i t h W i l k e r s o n when 

he c o n f e s s e d , was an a t t o r n e y . S p e c i f i c a l l y , D a v i s and 

G i l l e n w a t e r s a r g u e d t h a t b o t h W i l k e r s o n and h i s e n t i r e f a m i l y 

were m i s l e d i n t o b e l i e v i n g t h a t J a c k s o n was an a t t o r n e y and 
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t h a t , t h e r e f o r e , W i l k e r s o n was e f f e c t i v e l y d e n i e d h i s r i g h t t o 

c o u n s e l and c o u l d n o t have k n o w i n g l y and v o l u n t a r i l y w a i v e d 

h i s r i g h t t o c o u n s e l . The t r a n s c r i p t o f t h e s u p p r e s s i o n 

h e a r i n g s u p p o r t s W i l k e r s o n ' s a s s e r t i o n i n h i s p e t i t i o n t h a t 

h i s t r i a l c o u n s e l f a i l e d t o p r e s e n t any e v i d e n c e t o s u p p o r t 

t h i s g r o u n d o f t h e m o t i o n t o s u p p r e s s i o n , i . e . , no e v i d e n c e 

was p r e s e n t e d t h a t W i l k e r s o n m i s t a k e n l y b e l i e v e d t h a t J a c k s o n 

was an a t t o r n e y . 

D a v i s and G i l l e n w a t e r s c a l l e d W i l k e r s o n t o t e s t i f y on h i s 

own b e h a l f a t t h e s u p p r e s s i o n h e a r i n g , b u t a s k e d h i m o n l y a 

s i n g l e q u e s t i o n : " [ D ] i d you e v e r r e c e i v e f r o m Tom Radney 

a d v i c e t o g i v e a s t a t e m e n t o r t o c o o p e r a t e w i t h t h e 

a u t h o r i t i e s ? " ( R e c o r d on d i r e c t a p p e a l , 211.) W i l k e r s o n 

r e s p o n d e d i n t h e n e g a t i v e . However, D a v i s and G i l l e n w a t e r s 

d i d n o t q u e s t i o n W i l k e r s o n r e g a r d i n g h i s b e l i e f as t o 

J a c k s o n ' s s t a t u s as an a t t o r n e y , and no t e s t i m o n y t o t h a t 

e f f e c t was b r o u g h t o u t on c r o s s - e x a m i n a t i o n o f W i l k e r s o n by 

t h e p r o s e c u t o r . D a v i s and G i l l e n w a t e r s a l s o a t t e m p t e d t o c a l l 

W i l k e r s o n ' s m o t h e r , J u a n i t a W i l k e r s o n ( h e r e i n a f t e r " J u a n i t a " ) , 

t o t e s t i f y a t t h e s u p p r e s s i o n h e a r i n g , b u t b e c a u s e she had 

e n t e r e d t h e c o u r t r o o m d u r i n g W i l k e r s o n ' s t e s t i m o n y i n 
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v i o l a t i o n o f t h e t r i a l c o u r t ' s o r d e r o f s e q u e s t r a t i o n o f 

w i t n e s s e s , t h e t r i a l c o u r t d i d n o t a l l o w J u a n i t a ' s t e s t i m o n y . 

D a v i s and G i l l e n w a t e r s t h e n p r o f f e r e d t h a t J u a n i t a ' s t e s t i m o n y 

w o u l d e s t a b l i s h t h a t " i t was r e p r e s e n t e d t o [ W i l k e r s o n ' s ] 

f a m i l y t h a t J a s o n J a c k s o n was an a t t o r n e y " and t h a t " [ o ] n more 

t h a n one o c c a s i o n Mr. J a c k s o n r e p r e s e n t e d t o t h e f a m i l y 

members t h a t he was an a t t o r n e y . " ( R e c o r d on d i r e c t a p p e a l , R. 

218.) On a p p e a l , i n u p h o l d i n g t h e t r i a l c o u r t ' s d e c i s i o n t o 

e x c l u d e J u a n i t a ' s t e s t i m o n y , t h i s C o u r t n o t e d t h a t t h e p r o f f e r 

a b o u t J u a n i t a ' s t e s t i m o n y was n o t s u f f i c i e n t t o i n d i c a t e t h a t 

W i l k e r s o n m i s t a k e n l y b e l i e v e d t h a t J a c k s o n was an a t t o r n e y 

b e c a u s e i t d i d n o t i n c l u d e any c l a i m t h a t W i l k e r s o n ' s f a m i l y 

had t o l d h i m a b o u t t h e a l l e g e d m i s r e p r e s e n t a t i o n s made by 

J a c k s o n t o W i l k e r s o n ' s f a m i l y . S i m p l y p u t , t h e r e c o r d f r o m 

W i l k e r s o n ' s d i r e c t a p p e a l r e f l e c t s t h a t D a v i s and G i l l e n w a t e r s 

f a i l e d t o p r e s e n t any e v i d e n c e t o e s t a b l i s h t h a t W i l k e r s o n 

m i s t a k e n l y b e l i e v e d t h a t J a c k s o n was an a t t o r n e y . 

However, we do n o t f i n d t h i s f a i l u r e t o c o n s t i t u t e 

i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . A t t h e s u p p r e s s i o n 

h e a r i n g , t h e S t a t e p r e s e n t e d t h e f o l l o w i n g t e s t i m o n y . Ben 

Bugg, an i n v e s t i g a t o r w i t h t h e O p e l i k a p o l i c e d e p a r t m e n t , 
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t e s t i f i e d t h a t he r e s p o n d e d t o t h e s c e n e o f D o n a l d W i l l i a m s ' s 

m u r d e r ; t h a t he n o t i c e d a c u t on W i l l i a m s ' s l e f t hand 

s u g g e s t i n g t h a t W i l l i a m s may have h i t s o m e t h i n g o r someone 

d u r i n g a s t r u g g l e ; t h a t he r e c e i v e d i n f o r m a t i o n t h a t t h e 

p e r p e t r a t o r s were young b l a c k m a l e s ; and t h a t he n o t i f i e d 

l o c a l s c h o o l s t h a t he was l o o k i n g f o r someone who had an 

i n j u r y . Bugg f u r t h e r t e s t i f i e d t h a t one o f t h e s c h o o l s 

c o n t a c t e d h i m a b o u t W i l k e r s o n , who had m i s s e d s c h o o l and had 

an i n j u r y t o h i s mouth. A f t e r i n v e s t i g a t i n g W i l k e r s o n , Bugg 

d i s c o v e r e d an o u t s t a n d i n g j u v e n i l e p i c k - u p o r d e r f o r 

W i l k e r s o n , and o t h e r O p e l i k a p o l i c e o f f i c e r s a r r e s t e d 

W i l k e r s o n t h e e v e n i n g o f S e p t e m b e r 11, 2002, and b r o u g h t h i m 

t o t h e p o l i c e d e p a r t m e n t . Bugg t e s t i f i e d t h a t , a l t h o u g h 

W i l k e r s o n was i n i t i a l l y a r r e s t e d on t h e j u v e n i l e p i c k - u p 

o r d e r , he t o l d W i l k e r s o n t h a t he was a s u s p e c t i n a m u r d e r 

c a s e and t h a t Bugg w a n t e d t o q u e s t i o n h i m a b o u t t h e m urder 

c a s e . Bugg s a i d t h a t W i l k e r s o n t o l d h i m t h a t he had c o m p l e t e d 

t h e 1 1 t h g r a d e and t h a t he c o u l d r e a d and w r i t e and u n d e r s t o o d 

E n g l i s h . Bugg t h e n a d v i s e d W i l k e r s o n o f h i s j u v e n i l e M i r a n d a 

r i g h t s , and W i l k e r s o n i n d i c a t e d t h a t he u n d e r s t o o d h i s r i g h t s 

and t h a t he was w i l l i n g t o make a s t a t e m e n t , b u t t h a t he 
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w a n t e d h i s f a t h e r p r e s e n t . Bugg c o n t a c t e d J o h n n y , who came t o 

t h e p o l i c e d e p a r t m e n t . Bugg r e a d v i s e d W i l k e r s o n o f h i s 

j u v e n i l e M i r a n d a r i g h t s i n J o h n n y ' s p r e s e n c e , and W i l k e r s o n 

o r a l l y a g r e e d t o w a i v e h i s r i g h t s , b u t r e f u s e d t o s i g n a 

w a i v e r - o f - r i g h t s f o r m . Bugg s t a t e d t h a t he d i d n o t o f f e r 

W i l k e r s o n any r e w a r d o r t h r e a t e n W i l k e r s o n i n o r d e r t o o b t a i n 

a s t a t e m e n t . W i l k e r s o n t h e n gave a s t a t e m e n t , r e d u c e d t o 

w r i t i n g by Bugg. F o l l o w i n g t h e s t a t e m e n t , W i l k e r s o n was 

o r d e r e d t o be t r a n s p o r t e d t o t h e Lee C o u n t y Y o u t h D e v e l o p m e n t 

C e n t e r , s t i l l i n c u s t o d y on t h e j u v e n i l e p i c k - u p o r d e r . 

Lee Hodge, a d e t e c t i v e c o r p o r a l w i t h t h e A u b u r n p o l i c e 

d e p a r t m e n t , t e s t i f i e d t h a t a t t h e same t i m e W i l k e r s o n was 

g i v i n g h i s s t a t e m e n t t o Bugg, a s e a r c h w a r r a n t was b e i n g 

e x e c u t e d a t J u a n i t a ' s home, where W i l k e r s o n r e s i d e d . B a s e d on 

e v i d e n c e o b t a i n e d a t J u a n i t a ' s home, i n c l u d i n g b u l l e t s , 

W i l k e r s o n , who was a t t h a t t i m e en r o u t e t o t h e j u v e n i l e 

f a c i l i t y , was b r o u g h t b a c k t o t h e O p e l i k a p o l i c e d e p a r t m e n t . 

D e t . Hodge t e s t i f i e d t h a t he i n f o r m e d W i l k e r s o n , i n t h e 

p r e s e n c e o f h i s f a t h e r , J o h n n y , t h a t b u l l e t s were f o u n d a t 

J u a n i t a ' s house b u t t h a t no c o r r e s p o n d i n g weapon was f o u n d . 

D e t . Hodge s a i d t h a t W i l k e r s o n t h e n " t e a r e d up, and d r o p p e d 
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h i s head and shook h i s h e a d " and t h a t J o h n n y t h e n i n v o k e d 

W i l k e r s o n ' s r i g h t t o c o u n s e l and a l l q u e s t i o n i n g c e a s e d . 

( R e c o r d on d i r e c t a p p e a l , R. 127.) 

Radney t e s t i f i e d a t t h e s u p p r e s s i o n h e a r i n g t h a t a f t e r 

J o h n n y h i r e d h i m t o r e p r e s e n t W i l k e r s o n he s e n t J a c k s o n t o t h e 

j u v e n i l e - d e t e n t i o n f a c i l i t y t o s p e a k w i t h W i l k e r s o n . He a l s o 

s a i d t h a t t h e day o f t h e j u v e n i l e - d e t e n t i o n h e a r i n g , he 

a p p r o a c h e d t h e p r o s e c u t o r a b o u t a d e a l , and t h e p r o s e c u t o r 

a g r e e d n o t t o s e e k t h e d e a t h p e n a l t y a g a i n s t W i l k e r s o n i f he 

c o o p e r a t e d w i t h t h e p o l i c e i n t h e murder i n v e s t i g a t i o n . 

Radney s t a t e d t h a t he f u l l y a d v i s e d W i l k e r s o n and J o h n n y 

r e g a r d i n g W i l k e r s o n ' s r i g h t s a t t h e j u v e n i l e - d e t e n t i o n 

h e a r i n g , as w e l l as h i s r i g h t s r e l a t i n g t o t h e murder c a s e , 

s u c h as h i s r i g h t t o a t r i a l by j u r y and t h a t he a d v i s e d 

W i l k e r s o n t o c o o p e r a t e . Radney s a i d t h a t a f t e r t h i s 

d i s c u s s i o n , W i l k e r s o n a g r e e d t o c o o p e r a t e . Radney t e s t i f i e d 

t h a t he spoke n o t o n l y w i t h J o h n n y , b u t d i r e c t l y w i t h 

W i l k e r s o n r e g a r d i n g t h e S t a t e ' s o f f e r n o t t o s e e k t h e d e a t h 

p e n a l t y i n e x c h a n g e f o r W i l k e r s o n ' s c o o p e r a t i o n . A l t h o u g h 

Radney s a i d t h a t he c o u l d n o t remember s p e c i f i c d a t e s o r t h e 

s p e c i f i c t i m i n g o f e v e n t s , he t e s t i f i e d t h a t he remembered 
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t h a t he had s p o k e n w i t h W i l k e r s o n a t t h e j a i l t h e day o f t h e 

j u v e n i l e - d e t e n t i o n h e a r i n g b e f o r e he had a p p r o a c h e d t h e 

p r o s e c u t o r ; t h a t he and W i l k e r s o n had " d i s c u s s e d e v e r y t h i n g 

a b o u t " t h e c a s e ( r e c o r d on D i r e c t A p p e a l , R. 1 3 5 ) ; and t h a t he 

had t o l d W i l k e r s o n t h a t he w o u l d a t t e m p t t o g e t t h e b e s t p l e a 

a greement he c o u l d f r o m t h e p r o s e c u t o r . Radney a l s o t e s t i f i e d 

t h a t , as b e s t he c o u l d remember, he went s t r a i g h t f r o m 

s p e a k i n g w i t h W i l k e r s o n t o t h e p r o s e c u t o r ' s o f f i c e t o d i s c u s s 

a p l e a . Radney s a i d t h a t , a t t h a t t i m e , t h e p r o s e c u t o r a g r e e d 

n o t t o s e e k t h e d e a t h p e n a l t y i f W i l k e r s o n c o o p e r a t e d w i t h t h e 

p o l i c e and t h a t he t h e n spoke w i t h W i l k e r s o n a g a i n and t o l d 

h i m a b o u t t h e p r o s e c u t o r ' s o f f e r and a d v i s e d h i m t o c o o p e r a t e 

and g i v e a s t a t e m e n t . Radney a l s o s p e c i f i c a l l y t e s t i f i e d t h a t 

when he spoke w i t h W i l k e r s o n a b o u t c o o p e r a t i n g , he spoke t o 

b o t h W i l k e r s o n and J o h n n y , and t h a t W i l k e r s o n and J o h n n y b o t h 

a g r e e d t h a t W i l k e r s o n c o u l d be i n t e r v i e w e d w i t h o u t J o h n n y ' s 

p r e s e n c e as l o n g as J a c k s o n was p r e s e n t and W i l k e r s o n had 

a c c e s s t o a c e l l u l a r t e l e p h o n e . Radney a l s o s a i d t h a t he 

s p e c i f i c a l l y e x p l a i n e d t o b o t h W i l k e r s o n and J o h n n y t h a t 

J a c k s o n w o u l d be p r e s e n t d u r i n g t h e i n t e r v i e w , n o t h i m 

( R a d n e y ) . 
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J a c k s o n t e s t i f i e d t h a t i n September 2002, he was i n l a w 

s c h o o l and was e m p l o y e d by Radney's l a w f i r m as an 

i n v e s t i g a t o r . J a c k s o n t e s t i f i e d t h a t Radney s e n t h im t o t h e 

j u v e n i l e - d e t e n t i o n f a c i l i t y where W i l k e r s o n was b e i n g h e l d t o 

s p e a k w i t h W i l k e r s o n and t h e n t o r e p o r t b a c k t o Radney. 

J a c k s o n s a i d t h a t he f i r s t met w i t h J o h n n y b e f o r e g o i n g t o t h e 

d e t e n t i o n c e n t e r t o meet w i t h W i l k e r s o n b u t t h a t he d i d n o t 

remember Jo h n n y a s k i n g i f he c o u l d be p r e s e n t when J a c k s o n 

spoke w i t h W i l k e r s o n . J a c k s o n a l s o s a i d t h a t he d i d n o t 

r e c a l l t e l l i n g J o h n n y t h a t he c o u l d n o t be p r e s e n t when 

J a c k s o n spoke w i t h W i l k e r s o n , b u t t h a t he c o u l d have t o l d h i m 

t h a t . J a c k s o n t e s t i f i e d t h a t when he f i r s t met W i l k e r s o n a t 

t h e d e t e n t i o n c e n t e r , he t o l d W i l k e r s o n t h a t J o h n n y had 

r e t a i n e d t h e l a w f i r m o f Radney, Radney, and Brown t o 

r e p r e s e n t him, and t h a t he was "an i n v e s t i g a t o r w i t h t h a t 

f i r m . " ( R e c o r d on d i r e c t a p p e a l , R. 191.) J a c k s o n d i d n o t 

s p e c i f i c a l l y s a y t o W i l k e r s o n " I am n o t a l a w y e r . " ( R e c o r d on 

d i r e c t a p p e a l , R. 192.) J a c k s o n a l s o t e s t i f i e d t h a t he was 

w i t h Radney on September 13, 2002, a t t h e j u v e n i l e - d e t e n t i o n 

h e a r i n g and t h a t Radney "had c o n v e r s a t i o n s " w i t h W i l k e r s o n and 

h i s f a t h e r , J o h n n y , and t h a t Radney a d v i s e d W i l k e r s o n t o 
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c o o p e r a t e i n t h e i n v e s t i g a t i o n . ( R e c o r d on D i r e c t A p p e a l , R. 

188.) J a c k s o n t e s t i f i e d t h a t he was a l s o p r e s e n t d u r i n g 

W i l k e r s o n ' s c o n f e s s i o n on September 13, 2002, a t t h e O p e l i k a 

p o l i c e d e p a r t m e n t , b u t t h a t he was n o t t h e n f u n c t i o n i n g , n o r 

d i d he e v e r f u n c t i o n as W i l k e r s o n ' s l e g a l c o u n s e l . J a c k s o n 

s a i d t h a t he r e c o r d e d t h e c o n f e s s i o n b u t t h a t e i t h e r " t h e t a p e 

r a n o u t o r t h e r e was a m a l f u n c t i o n " and he d i d n o t have a 

r e c o r d i n g o f t h e c o n f e s s i o n . ( R e c o r d on d i r e c t a p p e a l , R. 

188.) J a c k s o n d e n i e d e v e r g i v i n g W i l k e r s o n any l e g a l a d v i c e , 

and r e p e a t e d d u r i n g h i s t e s t i m o n y t h a t t h e p e r s o n who a d v i s e d 

W i l k e r s o n t o c o o p e r a t e was Radney. 

J e n n i f e r T o m p k i n s , a c o r p o r a l w i t h t h e i n v e s t i g a t i o n s 

d i v i s i o n o f t h e O p e l i k a p o l i c e d e p a r t m e n t , t e s t i f i e d t h a t she 

p a r t i c i p a t e d i n t h e i n t e r v i e w o f W i l k e r s o n on September 13, 

2002, d u r i n g w h i c h s h e , Det. Hodge, a n o t h e r o f f i c e r f r o m t h e 

O p e l i k a p o l i c e d e p a r t m e n t , and J a c k s o n were p r e s e n t . C p l . 

T o m pkins t e s t i f i e d t h a t b e f o r e t h e i n t e r v i e w b egan, W i l k e r s o n 

spoke w i t h h i s f a t h e r by c e l l u l a r t e l e p h o n e . Det. Hodge t h e n 

a d v i s e d W i l k e r s o n o f h i s j u v e n i l e M i r a n d a r i g h t s , W i l k e r s o n 

i n d i c a t e d he u n d e r s t o o d h i s r i g h t s , and W i l k e r s o n s i g n e d a 

w a i v e r - o f - r i g h t s f o r m . A c c o r d i n g t o C p l . T o m p k i n s , when Det. 
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Hodge i n f o r m e d W i l k e r s o n o f h i s r i g h t t o have an a t t o r n e y , he 

t h e n p a u s e d and s a i d " [ O ] b v i o u s l y , you have a r e p r e s e n t a t i v e 

h e r e . " ( R e c o r d on d i r e c t a p p e a l , R. 161.) A c c o r d i n g t o C p l . 

T o m p k i n s , W i l k e r s o n was n o t p r o m i s e d a n y t h i n g f o r m a k i n g a 

s t a t e m e n t n o r was he t h r e a t e n e d o r c o e r c e d . C p l . T o m p k i n s 

s a i d t h a t , a t t h e t i m e o f t h e s t a t e m e n t , W i l k e r s o n had 

r e t a i n e d Radney t o r e p r e s e n t him and t h a t J a c k s o n was p r e s e n t 

o n l y i n t h e c a p a c i t y o f an i n v e s t i g a t o r f o r Radney. C p l . 

T o m p k i n s s a i d t h a t W i l k e r s o n t h e n gave an o r a l s t a t e m e n t 

c o n f e s s i n g t o h i s p a r t i c i p a t i o n i n t h e murder o f D o n a l d 

W i l l i a m s i n O p e l i k a and t h e a t t e m p t e d murder o f P e t e r Swyers 

i n A u b u r n , and she l a t e r r e d u c e d t h a t s t a t e m e n t t o w r i t i n g . 

C p l . Tompkins t e s t i f i e d t h a t t h e i n t e r v i e w was l e n g t h y , o v e r 

e i g h t h o u r s , b u t t h a t b r e a k s were t a k e n t h r o u g h o u t t h e 

i n t e r v i e w and a meal was p r o v i d e d t o W i l k e r s o n , and t h a t 

a p p r o x i m a t e l y two h o u r s o f t h e e i g h t - h o u r t i m e frame was s p e n t 

r e d u c i n g t h e s t a t e m e n t t o w r i t i n g . A c c o r d i n g t o C p l . 

T o m p k i n s , she r e a d t h e w r i t t e n s t a t e m e n t t o W i l k e r s o n and he 

a g r e e d t h a t i t was t r u e and c o r r e c t and s i g n e d e a c h page o f 

t h e 11-page s t a t e m e n t . 
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C p l . Tompkins t e s t i f i e d when q u e s t i o n e d a b o u t t h e murder 

weapon, W i l k e r s o n had s a i d i n h i s s t a t e m e n t t h a t b e c a u s e t h e 

p o l i c e had n o t f o u n d t h e weapon d u r i n g t h e i r s e a r c h o f h i s 

m o t h e r ' s r e s i d e n c e on September 11, 2002, h i s m o t h e r "must 

have f o u n d i t and t o o k i t . " ( R e c o r d on d i r e c t a p p e a l , R. 

181.) C p l . Tompkins a l s o t e s t i f i e d t h a t she was i n f o r m e d t h a t 

w h i l e t h e i n t e r v i e w was b e i n g c o n d u c t e d , t h e murder weapon was 

r e c o v e r e d f r o m J u a n i t a ' s home. She s a i d t h a t she b e l i e v e d 

t h a t J u a n i t a had h i d d e n t h e gun i n t h e a t t i c b e f o r e t h e f i r s t 

p o l i c e s e a r c h on September 11, 2002, b u t t h a t J o h n n y , who had 

been v e r y c o o p e r a t i v e w i t h t h e p o l i c e , had p e r s u a d e d h e r t o 

t u r n t h e gun o v e r t o t h e p o l i c e . 

C p l . Tompkins a l s o t e s t i f i e d t h a t she was p r e s e n t a t t h e 

j u v e n i l e - d e t e n t i o n h e a r i n g h e l d on September 13, 2002. She 

s a i d t h a t W i l k e r s o n and h i s p a r e n t s were a l s o p r e s e n t d u r i n g 

t h e h e a r i n g and t h a t d u r i n g t h e h e a r i n g Radney s p e c i f i c a l l y 

r e f e r r e d t o J a c k s o n as h i s a s s i s t a n t and s t a t e d t h a t J a c k s o n 

was i n h i s l a s t y e a r o f l a w s c h o o l and had n o t t a k e n t h e b a r 

exam y e t . S p e c i f i c a l l y , C p l . Tompkins t e s t i f i e d t h a t t h e 

f o l l o w i n g o c c u r r e d d u r i n g t h e j u v e n i l e - d e t e n t i o n h e a r i n g : 

" [ R a d n e y ] was t a l k i n g w i t h [ t h e j u v e n i l e - c o u r t 
j u d g e ] and he s a i d t h a t h i s c l i e n t was w i l l i n g t o 
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c o o p e r a t e ; was g o i n g t o g i v e a s t a t e m e n t i n r e g a r d s 
t o t h e murder i n v e s t i g a t i o n t h a t was g o i n g on w i t h 
O p e l i k a , so t h a t he was g o i n g t o have h i s a s s i s t a n t 
J a s o n J a c k s o n who was a l s o p r e s e n t t h e r e s i t i n on 
t h e i n t e r v i e w ; s a i d he was p r a c t i c a l l y a l a w y e r ; was 
i n h i s l a s t y e a r o f l a w s c h o o l ; he j u s t h a d n ' t 
p a s s e d t h e b a r y e t . " 

( R e c o r d on d i r e c t a p p e a l , R. 224.) C p l . Tompkins s a i d t h a t 

W i l k e r s o n was s t a n d i n g r i g h t n e x t t o Radney when Radney made 

t h e comments a b o u t J a c k s o n and t h a t t h e c o u r t r o o m was s m a l l 

enough t h a t s h e , s i t t i n g on t h e o t h e r s i d e o f t h e c o u r t r o o m , 

c o u l d s t i l l h e a r t h e comments. C p l . Tompkins f u r t h e r 

t e s t i f i e d t h a t , a l t h o u g h t h e j u v e n i l e c o u r t j u d g e d i d n o t 

s p e c i f i c a l l y q u e s t i o n W i l k e r s o n a b o u t w a i v i n g h i s r i g h t t o 

have an a t t o r n e y p r e s e n t d u r i n g h i s i n t e r v i e w , t h e j u d g e d i d 

a s k i f " t h i s [ a r r a n g e m e n t w i t h J a c k s o n b e i n g p r e s e n t ] i s o k a y 

w i t h e v e r y b o d y " and " e v e r y b o d y nodded t h e i r h e a d [ s ] y e s . " 

( R e c o r d on d i r e c t a p p e a l , R. 226.) 

As n o t e d a bove, W i l k e r s o n a l s o t e s t i f i e d a t t h e 

s u p p r e s s i o n h e a r i n g on h i s own b e h a l f . I n a d d i t i o n t o d e n y i n g 

on d i r e c t e x a m i n a t i o n e v e r r e c e i v i n g l e g a l a d v i c e f r o m Radney 

t o c o o p e r a t e w i t h t h e p o l i c e , W i l k e r s o n t e s t i f i e d on c r o s s -

e x a m i n a t i o n , i n d i r e c t c o n t r a s t t o b o t h Radney's and J a c k s o n ' s 

t e s t i m o n y , t h a t he had r e c e i v e d t h e a d v i c e t o c o o p e r a t e f r o m 
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J a c k s o n , n o t Radney. W i l k e r s o n a l s o t e s t i f i e d t h a t he had met 

Radney a t t h e j u v e n i l e - d e t e n t i o n h e a r i n g , b u t he d e n i e d t h a t 

he had e v e r had any c o n v e r s a t i o n s w i t h Radney. W i l k e r s o n a l s o 

d e n i e d e v e r s p e a k i n g t o Radney a t t h e j a i l t h e day o f t h e 

j u v e n i l e - d e t e n t i o n h e a r i n g , s t a t i n g t h a t o n l y J a c k s o n came t o 

t h e j a i l t h a t day t o s p e a k w i t h h im. 

A t t h e R u l e 32 h e a r i n g , W i l k e r s o n c a l l e d h i s m o t h e r , 

J u a n i t a , h i s s t e p m o t h e r , P a m e l a W i l k e r s o n ( h e r e i n a f t e r 

" P a m e l a " ) , and h i s f a t h e r , J o h n n y , t o t e s t i f y , a l l o f whom he 

c l a i m e d i n h i s p e t i t i o n s h o u l d have been c a l l e d t o t e s t i f y a t 

t h e s u p p r e s s i o n h e a r i n g . W i l k e r s o n a l s o t e s t i f i e d on h i s own 

b e h a l f . J u a n i t a t e s t i f i e d a t t h e h e a r i n g t h a t she had had no 

d e a l i n g s w i t h J a c k s o n p r i o r t o W i l k e r s o n ' s s t a t e m e n t , and t h a t 

i t was h e r e x - h u s b a n d , J o h n n y , who had a l l t h e d e a l i n g s w i t h 

Radney and Radney's l a w f i r m r e g a r d i n g W i l k e r s o n ' s 

r e p r e s e n t a t i o n . J u a n i t a t e s t i f i e d t h a t J o h n n y t o l d h e r t h a t 

J a c k s o n was an a t t o r n e y w i t h Radney's l a w f i r m . J u a n i t a 

a d m i t t e d t o f i n d i n g t h e murder weapon u n d e r W i l k e r s o n ' s b e d 

and h i d i n g i t b e f o r e t h e f i r s t s e a r c h o f h e r home was 

c o n d u c t e d on S e p t e m b e r 11, 2002. J u a n i t a t e s t i f i e d t h a t she 

l a t e r -- w h i l e W i l k e r s o n was g i v i n g h i s c o n f e s s i o n on 
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S e p t e m b e r 13, 2002 -- t u r n e d t h e weapon o v e r t o p o l i c e a f t e r 

r e c e i v i n g a t e l e p h o n e c a l l f r o m J o h n n y t e l l i n g h e r t h a t 

W i l k e r s o n was c o o p e r a t i n g and t h a t she s h o u l d g i v e t h e weapon 

t o t h e p o l i c e . J u a n i t a t e s t i f i e d t h a t J o h n n y t o l d h e r t h a t i t 

was J a c k s o n who recommended t h a t she t u r n i n t h e weapon. 

P a m e l a t e s t i f i e d t h a t she was w i t h J o h n n y when he met J a c k s o n 

t h e day J o h n n y h i r e d Radney t o r e p r e s e n t W i l k e r s o n b u t t h a t 

she s a t i n t h e c a r and d i d n o t h e a r t h e c o n v e r s a t i o n b e t w e e n 

t h e two o f them. P a m e l a t e s t i f i e d , h owever, t h a t she b e l i e v e d 

J a c k s o n was an a t t o r n e y b e c a u s e when J o h n n y h i r e d Radney t o 

r e p r e s e n t W i l k e r s o n , J o h n n y t o l d h e r t h a t Radney had t o l d him 

t h a t Radney w o u l d " s e n d [ ] someone f r o m h i s l a w f i r m " t o meet 

w i t h them and J a c k s o n was t h e p e r s o n t h a t came t o t h e m e e t i n g . 

(R. 79.) 

J o h n n y t e s t i f i e d a t t h e R u l e 32 h e a r i n g t h a t he t h o u g h t 

J a c k s o n was an a t t o r n e y b e c a u s e when he had h i r e d Radney, 

Radney had t o l d him t h a t he w o u l d " s e n d someone o v e r f r o m h i s 

o f f i c e " t o meet w i t h J o h n n y and J a c k s o n came t o t h e m e e t i n g . 

(R. 16.) J o h n n y a d m i t t e d , however, t h a t when he f i r s t met 

w i t h J a c k s o n , J a c k s o n i n d i c a t e d t h a t he was " w i t h " Radney's 

law f i r m , b u t d i d n o t s t a t e t h a t he was an a t t o r n e y . (R. 16.) 
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J o h n n y a l s o t e s t i f i e d t h a t he t o l d W i l k e r s o n j u s t b e f o r e 

W i l k e r s o n f i r s t met w i t h J a c k s o n -- as n o t e d a bove, t h i s 

m e e t i n g o c c u r r e d on S e p t e m b e r 12, 2002, t h e day b e f o r e 

W i l k e r s o n ' s c o n f e s s i o n -- t h a t J a c k s o n was "was one o f t h e 

a t t o r n e y s " J o h n n y had h i r e d . (R. 17.) Joh n n y t e s t i f i e d t h a t 

Radney n e v e r spoke w i t h h i m a b o u t W i l k e r s o n ' s c o o p e r a t i n g w i t h 

t h e p o l i c e ; t h a t J a c k s o n n e v e r t o l d h i m t h e c o n s e q u e n c e s o f 

W i l k e r s o n ' s c o o p e r a t i n g w i t h t h e p o l i c e ; and t h a t n e i t h e r 

Radney n o r J a c k s o n e v e r t o l d h i m why " t h e y " w a n t e d W i l k e r s o n 

t o c o o p e r a t e w i t h t h e p o l i c e . (R. 21.) Joh n n y t e s t i f i e d t h a t 

when J a c k s o n i n f o r m e d h im t h a t W i l k e r s o n was g o i n g t o be 

i n t e r v i e w e d a s e c o n d t i m e , he a s k e d J a c k s o n i f he c o u l d be 

p r e s e n t , and J a c k s o n t o l d h i m t h a t he c o u l d n o t be p r e s e n t 

d u r i n g t h e i n t e r v i e w . J o h n n y a l s o s a i d t h a t he r e q u e s t e d t h a t 

W i l k e r s o n have a c c e s s t o a t e l e p h o n e d u r i n g t h e i n t e r v i e w , and 

t h a t r e q u e s t was g r a n t e d . J o h n n y f u r t h e r t e s t i f i e d t h a t 

sometime e i t h e r b e f o r e o r d u r i n g W i l k e r s o n ' s c o n f e s s i o n on 

S e p t e m b e r 13, 2002, W i l k e r s o n t e l e p h o n e d h im and a g a i n 

q u e s t i o n e d h im a b o u t J a c k s o n , and t h a t he a g a i n t o l d W i l k e r s o n 

t h a t J a c k s o n was "one o f [ W i l k e r s o n ' s ] a t t o r n e y s . " (R. 22.) 

He a l s o s t a t e d t h a t , a t some p o i n t , a f t e r s p e a k i n g w i t h 
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J a c k s o n a b o u t t h e murder weapon, he a d v i s e d J u a n i t a t o t u r n 

o v e r t h e weapon t o p o l i c e . J o h n n y s a i d t h a t t h r o u g h o u t 

Radney's r e p r e s e n t a t i o n o f W i l k e r s o n , he was u n d e r t h e 

i m p r e s s i o n t h a t J a c k s o n was an a t t o r n e y and t h a t he d i d n o t 

f i n d o u t t h a t J a c k s o n was n o t an a t t o r n e y u n t i l he h i r e d D a v i s 

t o r e p r e s e n t W i l k e r s o n . However, on c r o s s - e x a m i n a t i o n , J o h n n y 

a d m i t t e d t h a t he, h i s w i f e P a m e l a , and h i s e x - w i f e J u a n i t a 

were a l l p r e s e n t w i t h W i l k e r s o n a t t h e j u v e n i l e - d e t e n t i o n 

h e a r i n g . 8 

W i l k e r s o n a l s o t e s t i f i e d a t t h e R u l e 32 h e a r i n g t h a t , 

b a s e d on h i s f a t h e r ' s s t a t e m e n t s , he b e l i e v e d J a c k s o n was an 

a t t o r n e y and t h a t he c o n f e s s e d t o t h e murder o n l y b e c a u s e 

J a c k s o n t o l d h im t o . He a l s o t e s t i f i e d t h a t , l i k e J o h n n y , he 

d i d n o t f i n d o u t t h a t J a c k s o n was n o t an a t t o r n e y u n t i l D a v i s 

was h i r e d t o r e p r e s e n t him. 

" I t has l o n g been t h e l a w t h a t a c o n f e s s i o n i s p r i m a  

f a c i e i n v o l u n t a r y and i n a d m i s s i b l e , and t h a t b e f o r e a 

c o n f e s s i o n may be a d m i t t e d i n t o e v i d e n c e , t h e b u r d e n i s upon 

8We n o t e t h a t J o h n n y d i d n o t t e s t i f y a t t h e R u l e 3 2 
h e a r i n g , as W i l k e r s o n c o n t e n d e d i n h i s p e t i t i o n , t h a t h a d he 
known J a c k s o n was n o t an a t t o r n e y , he w o u l d have o b j e c t e d t o 
W i l k e r s o n ' s b e i n g i n t e r v i e w e d w i t h o n l y J a c k s o n p r e s e n t a n d 
w o u l d have o b j e c t e d t o W i l k e r s o n ' s b e i n g i n t e r v i e w e d w i t h o u t 
h i m (Johnny) b e i n g p r e s e n t . 
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t h e S t a t e t o e s t a b l i s h v o l u n t a r i n e s s and a M i r a n d a p r e d i c a t e . " 

W a l d r o p v. S t a t e , 859 So. 2d 1138, 1155 ( A l a . C r i m . App. 

2 0 0 0 ) , a f f ' d , 859 So. 2d 1181 ( A l a . 2 0 0 2 ) . To e s t a b l i s h a 

p r o p e r M i r a n d a p r e d i c a t e , t h e S t a t e must p r o v e t h a t " t h e 

a c c u s e d was i n f o r m e d o f h i s M i r a n d a r i g h t s b e f o r e he made t h e 

s t a t e m e n t " and t h a t " t h e a c c u s e d v o l u n t a r i l y and k n o w i n g l y 

w a i v e d h i s M i r a n d a r i g h t s b e f o r e m a k i n g h i s s t a t e m e n t . " J o n e s  

v. S t a t e , 987 So. 2d 1156, 11 64 ( A l a . C r i m . App. 200 6 ) . 

"Whether a w a i v e r o f M i r a n d a r i g h t s i s v o l u n t a r i l y , k n o w i n g l y , 

and i n t e l l i g e n t l y made depends on t h e f a c t s o f e a c h c a s e , 

c o n s i d e r i n g t h e t o t a l i t y o f t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e 

i n t e r r o g a t i o n , i n c l u d i n g t h e c h a r a c t e r i s t i c s o f t h e a c c u s e d , 

t h e c o n d i t i o n s o f t h e i n t e r r o g a t i o n , and t h e c o n d u c t o f t h e 

l a w - e n f o r c e m e n t o f f i c i a l s i n c o n d u c t i n g t h e i n t e r r o g a t i o n . " 

F o l d i v. S t a t e , 861 So. 2d 414, 421 ( A l a . C r i m . App. 2 0 0 2 ) . 

"'To p r o v e [ t h e ] v o l u n t a r i n e s s [ o f t h e c o n f e s s i o n ] , t h e S t a t e 

must e s t a b l i s h t h a t t h e d e f e n d a n t 'made an i n d e p e n d e n t and 

i n f o r m e d c h o i c e o f h i s own f r e e w i l l , t h a t he p o s s e s s e d t h e 

c a p a b i l i t y t o do s o , and t h a t h i s w i l l was n o t o v e r b o r n e by 

p r e s s u r e s and c i r c u m s t a n c e s s w i r l i n g a r o u n d h i m . ' " E g g e r s v.  

S t a t e , 914 So. 2d 883, 898-99 ( A l a . C r i m . App. 2004) ( q u o t i n g 
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L e w i s v. S t a t e , 535 So. 2d 228, 235 ( A l a . C r i m . App. 1 9 8 8 ) ) . 

As w i t h t h e M i r a n d a p r e d i c a t e , "when d e t e r m i n i n g w h e t h e r a 

c o n f e s s i o n i s v o l u n t a r y , a c o u r t must c o n s i d e r t h e t o t a l i t y o f 

t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e c o n f e s s i o n . " M a x w e l l v.  

S t a t e , 828 So. 2d 347, 354 ( A l a . C r i m . App. 2 0 0 0 ) . The S t a t e 

must p r o v e t h e M i r a n d a p r e d i c a t e and v o l u n t a r i n e s s o f t h e 

c o n f e s s i o n o n l y by a p r e p o n d e r a n c e o f t h e e v i d e n c e . See, 

e.g., McLeod v. S t a t e , 718 So. 2d 727 ( A l a . 1998) ( S t a t e must 

p r o v e v o l u n t a r i n e s s o f c o n f e s s i o n by a p r e p o n d e r a n c e o f t h e 

e v i d e n c e ) , and S m i t h v. S t a t e , 795 So. 2d 788, 808 ( A l a . C r i m . 

App. 2000) ( S t a t e must p r o v e M i r a n d a p r e d i c a t e by a 

p r e p o n d e r a n c e o f t h e e v i d e n c e ) . 

M o r e o v e r , t h e U n i t e d S t a t e s Supreme C o u r t has h e l d t h a t 

" [ t ] h e s o l e c o n c e r n o f t h e F i f t h Amendment, on w h i c h M i r a n d a 

i s b a s e d , i s g o v e r n m e n t a l c o e r c i o n " and t h a t " [ t ] h e 

v o l u n t a r i n e s s o f a w a i v e r o f t h i s p r i v i l e g e has a l w a y s 

depended on t h e a b s e n c e o f p o l i c e o v e r r e a c h i n g , n o t on ' f r e e 

c h o i c e ' i n any b r o a d e r s e n s e o f t h e word." C o l o r a d o v.  

C o n n e l l y , 479 U.S. 157, 170 ( 1 9 8 6 ) . L i k e w i s e , t h e Supreme 

C o u r t has h e l d t h a t "some s o r t o f ' s t a t e a c t i o n ' " i s r e q u i r e d 

" t o s u p p o r t a c l a i m o f [ t h e ] v i o l a t i o n o f t h e Due P r o c e s s 
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C l a u s e o f t h e F o u r t e e n t h Amendment." 479 U.S. a t 165. I n 

o t h e r w o r d s , " c o e r c i v e p o l i c e a c t i v i t y i s a n e c e s s a r y 

p r e d i c a t e t o t h e f i n d i n g t h a t a c o n f e s s i o n i s n o t ' v o l u n t a r y ' 

w i t h i n t h e meaning o f t h e Due P r o c e s s C l a u s e o f t h e F o u r t e e n t h 

Amendment." 479 U.S. a t 167. See a l s o Q u i n l i v a n v. S t a t e , 

627 So. 2d 1082, 1086 ( A l a . C r i m . App. 1992) ("A s t a t e m e n t i s 

c o n s t i t u t i o n a l l y i n v o l u n t a r y o n l y i f i t i s t h e p r o d u c t o f 

c o e r c i o n by government a g e n t s . " ) . 

I n t h i s c a s e , t h e e v i d e n c e p r e s e n t e d by t h e S t a t e a t t h e 

s u p p r e s s i o n h e a r i n g was more t h a n s u f f i c i e n t t o p r o v e by a 

p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t W i l k e r s o n was p r o p e r l y 

a d v i s e d o f , and t h a t he k n o w i n g l y and v o l u n t a r i l y w a i v e d , h i s 

j u v e n i l e M i r a n d a r i g h t s and t h a t W i l k e r s o n ' s c o n f e s s i o n was 

t h e p r o d u c t o f h i s own f r e e w i l l , i . e . , t h a t i t was v o l u n t a r y . 

The e v i d e n c e e s t a b l i s h e d t h a t W i l k e r s o n was a d v i s e d o f h i s 

j u v e n i l e M i r a n d a r i g h t s b e f o r e h i s c o n f e s s i o n and t h a t he 

s i g n e d a w a i v e r - o f - r i g h t s f o r m . The e v i d e n c e a l s o e s t a b l i s h e d 

t h a t W i l k e r s o n had c o m p l e t e d t h e 1 1 t h g r a d e , t h a t he c o u l d 

r e a d , w r i t e , and u n d e r s t a n d E n g l i s h , and t h a t he i n d i c a t e d t o 

t h e o f f i c e r s i n t e r v i e w i n g h im t h a t he u n d e r s t o o d h i s r i g h t s . 

I n a d d i t i o n , W i l k e r s o n h ad, when i n t e r v i e w e d p r e v i o u s l y , 
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i n v o k e d h i s j u v e n i l e M i r a n d a r i g h t t o have h i s p a r e n t p r e s e n t 

d u r i n g q u e s t i o n i n g , t h u s s h o w i n g W i l k e r s o n ' s u n d e r s t a n d i n g o f 

h i s r i g h t s . M o r e o v e r , t h e e v i d e n c e e s t a b l i s h e d t h a t l a w -

e n f o r c e m e n t o f f i c e r s d i d n o t c o e r c e o r t h r e a t e n W i l k e r s o n t o 

make a s t a t e m e n t . R a t h e r , t h e e v i d e n c e c l e a r l y e s t a b l i s h e d 

t h a t W i l k e r s o n ' s c o n f e s s i o n was b a s e d on t h e a d v i c e o f h i s 

c o u n s e l and was a s t r a t e g i c move t o a v o i d t h e d e a t h p e n a l t y . 

Any a d d i t i o n a l e v i d e n c e p r e s e n t e d by t r i a l c o u n s e l w o u l d 

n o t have c h a n g e d t h e f a c t t h a t t h e S t a t e met i t s b u r d e n o f 

p r o o f t o w a r r a n t a d m i s s i o n o f W i l k e r s o n ' s c o n f e s s i o n . The 

e v i d e n c e and argument p r e s e n t e d by W i l k e r s o n d u r i n g t h e R u l e 

32 p r o c e e d i n g s i n no way u n d e r m i n e s t h e S t a t e ' s e v i d e n c e 

p r e s e n t e d a t t h e s u p p r e s s i o n h e a r i n g n o r i n d i c a t e s t h a t t h e 

w a i v e r o f W i l k e r s o n ' s j u v e n i l e M i r a n d a r i g h t s o r W i l k e r s o n ' s 

c o n f e s s i o n was i n v o l u n t a r y . The e v i d e n c e p r e s e n t e d d u r i n g t h e 

R u l e 32 p r o c e e d i n g s i n d i c a t e s o n l y t h a t any m i s t a k e n b e l i e f on 

W i l k e r s o n ' s p a r t r e g a r d i n g J a c k s o n ' s s t a t u s was i m p a r t e d t o 

him s o l e l y by h i s f a t h e r , and n o t by any government a g e n t . 

I n d e e d , a t D a v i s ' s d e p o s i t i o n , W i l k e r s o n , t h r o u g h R u l e 32 

c o u n s e l , s t i p u l a t e d " f o r t h e R e c o r d t h a t t h e p r o s e c u t o r ' s 

o f f i c e d i d n o t h i n g wrong ... n o r d i d t h e p o l i c e -- l a w 
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e n f o r c e m e n t , t h e y were a l l d o i n g t h e i r j o b s . " (C.Supp. 379.) 

A l t h o u g h W i l k e r s o n a r g u e d i n h i s p e t i t i o n t h a t t h e p o l i c e 

" s o l i d i f [ i e d ] " h i s b e l i e f t h a t J a c k s o n was an a t t o r n e y by 

s t a t i n g t o him, w h i l e a d v i s i n g him o f h i s j u v e n i l e M i r a n d a 

r i g h t s , t h a t he had a " r e p r e s e n t a t i v e " p r e s e n t (C. 6 9 ) , 

W i l k e r s o n does n o t a r g u e , and we do n o t f i n d , t h a t t h i s 

s t a t e m e n t amounted t o c o e r c i o n . A b s e n t c o e r c i v e g o v e r n m e n t a l 

a c t i v i t y , any m i s t a k e n b e l i e f on W i l k e r s o n ' s p a r t w o u l d n o t 

have r e n d e r e d h i s j u v e n i l e M i r a n d a w a i v e r and s u b s e q u e n t 

c o n f e s s i o n i n v o l u n t a r y . See, e.g., U n i t e d S t a t e s v. L e B r u n , 

363 F.3d 715 ( 8 t h C i r . 2 0 0 4 ) , and Roach v. Commonwealth, 251 

Va. 324, 468 S.E.2d 98 ( 1 9 9 6 ) , o v e r r u l e d on o t h e r g r o u n d s , 

M o r i s e t t e v. Warden o f S u s s e x I S t a t e P r i s o n , 270 Va. 188, 613 

S.E.2d 551 (2005) ( b o t h h o l d i n g t h a t a m i s t a k e n b e l i e f o f 

p r o m i s e d l e n i e n c y does n o t n e c e s s a r i l y r e n d e r a M i r a n d a w a i v e r 

o r s u b s e q u e n t c o n f e s s i o n i n v o l u n t a r y ) ; P o t t s v. Commonwealth, 

35 Va. App. 485, 546 S.E.2d 229 (2001) ( h o l d i n g t h a t a 

m i s t a k e n b e l i e f t h a t he c o u l d go home i f he c o n f e s s e d d i d n o t 

r e n d e r d e f e n d a n t ' s M i r a n d a w a i v e r and s u b s e q u e n t c o n f e s s i o n 

i n v o l u n t a r y ) ; S t a t e v. N o r f o l k , 221 Neb. 810, 381 N.W.2d 120 

(1986) ( h o l d i n g t h a t a m i s t a k e n b e l i e f t h a t an o r a l 
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s t a t e m e n t , as o p p o s e d t o a w r i t t e n one, w o u l d n o t be 

a d m i s s i b l e as e v i d e n c e t o c o n v i c t a d e f e n d a n t does n o t r e n d e r 

a M i r a n d a w a i v e r o r s u b s e q u e n t c o n f e s s i o n i n v o l u n t a r y ) ; and 

S t a t e v. Roach, 146 N . J . 208 , 680 A.2d 634 (1996) ( h o l d i n g 

t h a t a m i s t a k e n b e l i e f t h a t he was b e i n g i n t e r v i e w e d as a 

w i t n e s s , n o t a s u s p e c t , d i d n o t r e n d e r M i r a n d a w a i v e r and 

s u b s e q u e n t i n c u l p a t o r y s t a t e m e n t i n v o l u n t a r y ) . 

M o r e o v e r , we a g r e e w i t h t h e c i r c u i t c o u r t t h a t t h e 

t e s t i m o n y o f J u a n i t a , P a m e l a , and J o h n n y was n o t r e l e v a n t t o 

t h e s u p p r e s s i o n i s s u e . A l t h o u g h b o t h J u a n i t a and Pamela 

t e s t i f i e d a t t h e R u l e 32 h e a r i n g t h a t t h e y b e l i e v e d t h a t 

J a c k s o n was an a t t o r n e y w i t h Radney's la w f i r m , n e i t h e r 

t e s t i f i e d t h a t t h e y e v e r spoke w i t h W i l k e r s o n b e f o r e h i s 

c o n f e s s i o n on September 13, 2002, o r t o l d W i l k e r s o n t h a t 

J a c k s o n was an a t t o r n e y . " E v e n t s o c c u r r i n g o u t s i d e o f t h e 

p r e s e n c e o f t h e s u s p e c t and e n t i r e l y unknown t o him s u r e l y can 

have no b e a r i n g on t h e c a p a c i t y t o comprehend and k n o w i n g l y 

r e l i n q u i s h a c o n s t i t u t i o n a l r i g h t . " Moran v. B u r b i n e , 475 

U.S. 412, 422 ( 1 9 8 6 ) . L i k e w i s e , a l t h o u g h , u n l i k e J u a n i t a and 

P a m e l a , J o h n n y t e s t i f i e d t h a t he t o l d W i l k e r s o n t h a t J a c k s o n 

was one o f W i l k e r s o n ' s a t t o r n e y s , t h i s t e s t i m o n y e s t a b l i s h e d 
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o n l y t h a t W i l k e r s o n was t o l d by Jo h n n y t h a t J a c k s o n was an 

a t t o r n e y , n o t t h a t W i l k e r s o n a c t u a l l y b e l i e v e d t h a t J a c k s o n 

was an a t t o r n e y , e s p e c i a l l y i n l i g h t o f J a c k s o n ' s t e s t i m o n y a t 

t h e s u p p r e s s i o n h e a r i n g t h a t he s p e c i f i c a l l y i n t r o d u c e d 

h i m s e l f t o W i l k e r s o n as an " i n v e s t i g a t o r " and C p l . T o m p k i n s ' s 

t e s t i m o n y a t t h e s u p p r e s s i o n h e a r i n g t h a t W i l k e r s o n was 

s t a n d i n g r i g h t n e x t t o Radney d u r i n g t h e j u v e n i l e - d e t e n t i o n 

h e a r i n g when Radney s p e c i f i c a l l y s t a t e d t h a t J a c k s o n was i n 

law s c h o o l and t h a t he had n o t y e t p a s s e d t h e b a r exam. 

C o n t r a r y t o W i l k e r s o n ' s c o n t e n t i o n , m e r e l y b e c a u s e he was a 

j u v e n i l e does n o t a u t o m a t i c a l l y make h i s f a m i l y ' s b e l i e f s 

r e l e v a n t t o d e t e r m i n i n g w h e t h e r he v o l u n t a r i l y w a i v e d h i s 

j u v e n i l e M i r a n d a r i g h t s and c o n f e s s e d . 

F i n a l l y , t h e t e s t i m o n y p r e s e n t e d d u r i n g t h e R u l e 32 

p r o c e e d i n g s , even i f p r e s e n t e d a t t h e s u p p r e s s i o n h e a r i n g , 

w o u l d have done n o t h i n g more t h a n c r e a t e a c o n f l i c t i n t h e 

e v i d e n c e f o r t h e t r i a l c o u r t t o r e s o l v e . As n o t e d a bove, 

ample t e s t i m o n y was p r e s e n t e d a t t h e s u p p r e s s i o n h e a r i n g 

i n d i c a t i n g t h a t W i l k e r s o n was s p e c i f i c a l l y t o l d by J a c k s o n 

t h a t J a c k s o n was an i n v e s t i g a t o r and t h a t W i l k e r s o n was 

p r e s e n t when Radney s p e c i f i c a l l y i n d i c a t e d t h a t J a c k s o n was 
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n o t an a t t o r n e y . The r e c o r d r e f l e c t s t h a t t h e j u d g e who r u l e d 

on W i l k e r s o n ' s R u l e 32 p e t i t i o n was t h e same j u d g e who 

p r e s i d e d o v e r W i l k e r s o n ' s t r i a l and who d e n i e d W i l k e r s o n ' s 

m o t i o n t o s u p p r e s s . A l t h o u g h t h e c i r c u i t c o u r t d i d n o t 

s p e c i f i c a l l y a d d r e s s i n i t s f i n d i n g s on t h i s c l a i m t h e 

t e s t i m o n y p r e s e n t e d d u r i n g t h e R u l e 32 p r o c e e d i n g s by 

W i l k e r s o n , J o h n n y , J u a n i t a , and P a m e l a , by d e n y i n g W i l k e r s o n 

r e l i e f on t h i s c l a i m , t h e c i r c u i t c o u r t o b v i o u s l y c h o s e , 

a l b e i t i m p l i c i t l y , n o t t o b e l i e v e t h a t t e s t i m o n y , and t o 

r e s o l v e t h e c o n f l i c t i n t h e e v i d e n c e a d v e r s e l y t o W i l k e r s o n . 

We w i l l n o t d i s t u r b t h a t f i n d i n g on a p p e a l . 

F o r t h e s e r e a s o n s , we f i n d no abuse o f d i s c r e t i o n on t h e 

p a r t o f t h e c i r c u i t c o u r t i n d e n y i n g t h i s c l a i m . 

I I . 

I n C l a i m I I i n h i s p e t i t i o n , W i l k e r s o n a l l e g e d : (a) That 

p r e t r i a l - c o u n s e l Radney was i n e f f e c t i v e f o r n o t f u l l y 

i n v e s t i g a t i n g t h e f a c t s and l a w r e g a r d i n g W i l k e r s o n ' s c a s e and 

f o r n o t e x p l a i n i n g " w i t h c o m p l e t e c a n d o r " (C. 107) t h e 

c i r c u m s t a n c e s o f t h e c a s e , " i n c l u d i n g t h e p r o b a b l e outcome" 

(C. 1 0 8 ) , t o W i l k e r s o n and h i s f a m i l y so t h a t t h e y c o u l d make 

a " k n o w i n g and v o l u n t a r y w a i v e r o f [ W i l k e r s o n ' s ] r i g h t t o 
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c o u n s e l and r i g h t t o r e m a i n s i l e n t " (C. 1 0 7 ) ; and (b) t h a t 

t r i a l c o u n s e l D a v i s and G i l l e n w a t e r s were i n e f f e c t i v e f o r n o t 

c h a l l e n g i n g Radney's a s s i s t a n c e i n t h i s r e g a r d a t t r i a l . 

( I s s u e IV i n W i l k e r s o n ' s b r i e f . ) 

A. 

W i t h r e s p e c t t o h i s c h a l l e n g e t o Radney's p e r f o r m a n c e , 

W i l k e r s o n a l l e g e d , as b e s t we can d i s c e r n , 9 t h a t Radney f a i l e d 

t o i n v e s t i g a t e t h e f a c t s o f t h e c a s e , t h a t he f a i l e d t o 

a p p r i s e h i m s e l f o f t h e l a w r e g a r d i n g a c c o m p l i c e l i a b i l i t y , and 

t h a t he f a i l e d t o f u l l y a d v i s e W i l k e r s o n and h i s f a m i l y o f t h e 

c h a r g e s and p o s s i b l e s e n t e n c e W i l k e r s o n was f a c i n g b e f o r e 

a d v i s i n g W i l k e r s o n t o c o o p e r a t e . W i l k e r s o n a l s o a p p e a r e d t o 

a l l e g e t h a t Radney m i s i n f o r m e d him and h i s f a m i l y t h a t he 

w o u l d r e c e i v e two 1 0 - y e a r s e n t e n c e s (one f o r t h e murder and 

9We n o t e t h a t , i n h i s p e t i t i o n , W i l k e r s o n c i t e d l a w and 
made summary c o n c l u s i o n s , b u t i n c l u d e d l i t t l e o r no s p e c i f i c 
f a c t s w i t h i n most o f h i s i n d i v i d u a l c l a i m s o f i n e f f e c t i v e 
a s s i s t a n c e o f c o u n s e l . R a t h e r , W i l k e r s o n i n c l u d e d a t t h e 
b e g i n n i n g o f h i s p e t i t i o n a " S t a t e m e n t o f F a c t s " s p a n n i n g o v e r 
60 p a g e s and i n c l u d i n g o v e r 200 p a r a g r a p h s . However, a b s e n t 
any s p e c i f i c f a c t s a l l e g e d w i t h i n e a c h i n d i v i d u a l i n e f f e c t i v e -
a s s i s t a n c e - o f - c o u n s e l c l a i m , t h i s C o u r t i s l e f t t o g u e s s w h i c h 
o f t h e o v e r 60 p a g e s o f f a c t s W i l k e r s o n b e l i e v e d s u p p o r t e d 
w h i c h o f h i s c l a i m s o f i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . 
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one f o r t h e a t t e m p t e d murder) and t h a t he w o u l d be r e l e a s e d i n 

a p p r o x i m a t e l y t h r e e y e a r s . 1 0 

I n i t s o r d e r , t h e c i r c u i t c o u r t f i r s t f o u n d t h i s c l a i m t o 

be b a r r e d by R u l e 3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) b e c a u s e i t c o u l d have 

b e e n , b u t was n o t , r a i s e d and a d d r e s s e d a t t r i a l and on 

a p p e a l . W i l k e r s o n a r g u e s t h a t t h i s f i n d i n g was e r r o n e o u s ; 

h owever, f o r t h e r e a s o n s e x p l a i n e d i n P a r t I.A. o f t h i s 

o p i n i o n , t h e c i r c u i t c o u r t c o r r e c t l y f o u n d t h i s c l a i m t o be 

b a r r e d by R u l e 3 2 . 2 ( a ) ( 3 ) and ( a ) ( 5 ) . I n t h e a l t e r n a t i v e , t h e 

c i r c u i t c o u r t f o u n d t h i s c l a i m t o be m e r i t l e s s , s t a t i n g : 

"Mr. D a v i s t e s t i f i e d t h a t h i s u n d e r s t a n d i n g o f t h e 
s i t u a t i o n was t h a t t h e p e t i t i o n e r and h i s f a m i l y 
were s i m p l y c o n f u s e d as t o t h e s t a t e o f n e g o t i a t i o n s 
b e t ween Mr. Radney and t h e S t a t e . As t o Mr. 
Radney's e f f o r t s t o i n f o r m h i m s e l f as t o t h e f a c t s 
o f t h e c a s e , i t i s c l e a r f r o m a l l t h e e v i d e n c e t h a t 
Mr. Radney s e n t an i n v e s t i g a t o r t o s p e a k w i t h t h e 
p e t i t i o n e r f o r j u s t t h a t p u r p o s e . Hon. J a s o n 
J a c k s o n (now an a t t o r n e y , b u t s e r v i n g as an 
i n v e s t i g a t o r a t t h e t i m e o f t h e r e l e v a n t e v e n t s ) 
k e p t i n c o n t a c t w i t h Mr. Radney and p a s s e d 
i n f o r m a t i o n b e tween t h e p e t i t i o n e r and Mr. Radney. 

"Mr. Radney was f u l l y aware o f t h e l a w r e l e v a n t 
t o t h e p e t i t i o n e r ' s c a s e a t t h e t i m e he r e p r e s e n t e d 
t h e p e t i t i o n e r . Mr. Radney was an e x p e r i e n c e d 
a t t o r n e y , had h a n d l e d c a p i t a l c a s e s and f e l o n y j u r y 

1 0 A l t h o u g h W i l k e r s o n was u l t i m a t e l y t r i e d f o r c a p i t a l 
m u r d e r i n r e l a t i o n t o t h e murder o f D o n a l d W i l l i a m s , t h e r e i s 
no i n d i c a t i o n as t o w h e t h e r W i l k e r s o n was c h a r g e d o r t r i e d i n 
r e l a t i o n t o t h e a t t e m p t e d m u r d e r o f P e t e r S w y e r s . 
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t r i a l s b e f o r e , and was aware o f n o t o n l y t h e 
s e n t e n c i n g r e q u i r e m e n t s b u t a l s o t h e r e a l - w o r l d 
a p p l i c a t i o n o f t h o s e s e n t e n c e s i n t h e p r i s o n s y s t e m . 
I t i s c l e a r f r o m t h e t o t a l i t y o f t h e e v i d e n c e t h a t 
Mr. Radney was w e l l aware o f t h e l a w r e l a t e d t o t h e 
p e t i t i o n e r ' s c a s e . " 

(C. 502; f o o t n o t e o m i t t e d . ) We a g r e e w i t h t h e c i r c u i t c o u r t ' s 

f i n d i n g s . 

Radney t e s t i f i e d a t h i s d e p o s i t i o n , and a t t h e 

s u p p r e s s i o n h e a r i n g , t h a t , a t t h e t i m e he a d v i s e d W i l k e r s o n t o 

c o o p e r a t e , he was f u l l y aware o f t h e f a c t s o f t h e c a s e f r o m 

J a c k s o n ' s m e e t i n g w i t h W i l k e r s o n as w e l l as f r o m s p e a k i n g w i t h 

W i l k e r s o n h i m s e l f , and t h a t he was f u l l y aware o f t h e e v i d e n c e 

t h e S t a t e had a g a i n s t W i l k e r s o n . H i s t e s t i m o n y a l s o 

e s t a b l i s h e d t h a t he was aware o f t h e d o c t r i n e o f a c c o m p l i c e 

l i a b i l i t y and o f W i l k e r s o n ' s l i a b i l i t y as an a c c o m p l i c e . S e e , 

e.g., P r i c e v. S t a t e , 725 So. 2d 1003, 1055 ( A l a . C r i m . App. 

1997) ("[A]n i n d i v i d u a l who i s p r e s e n t w i t h t h e i n t e n t t o a i d 

and a b e t i n t h e c o m m i s s i o n o f an o f f e n s e i s as g u i l t y as t h e 

p r i n c i p l e w r o n g d o e r " and " [ a ] s l o n g as t h e [ d e f e n d a n t ] 

i n t e n t i o n a l l y p r o m o t e d o r a i d e d i n t h e c o m m i s s i o n o f t h e 

k i l l i n g i t s e l f , w h e t h e r he a c t u a l l y c o m m i t t e d t h e murder does 

n o t a f f e c t h i s l i a b i l i t y o r h i s g u i l t . " ) , a f f ' d , 725 So. 2d 

1063 ( A l a . 1 9 9 8 ) . I n a d d i t i o n , Radney made c l e a r i n h i s 
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t e s t i m o n y t h a t he f u l l y a d v i s e d W i l k e r s o n and J o h n n y r e g a r d i n g 

W i l k e r s o n ' s r i g h t s r e l a t i n g t o t h e murder c a s e , s p e c i f i c a l l y 

t e s t i f y i n g t h a t he and W i l k e r s o n " d i s c u s s e d e v e r y t h i n g a b o u t " 

t h e c a s e . ( R e c o r d on d i r e c t a p p e a l , R. 135.) Radney a l s o 

t e s t i f i e d t h a t he s p e c i f i c a l l y t o l d J o h n n y t h a t W i l k e r s o n was 

f a c i n g t h e d e a t h p e n a l t y . A l t h o u g h W i l k e r s o n d e n i e d e v e r 

d i s c u s s i n g t h e c a s e w i t h Radney and J o h n n y t e s t i f i e d t h a t he 

was n o t aware o f what c h a r g e s W i l k e r s o n was f a c i n g , r e s o l u t i o n 

o f t h i s c o n f l i c t i n g e v i d e n c e was f o r t h e c i r c u i t c o u r t . The 

c o u r t o b v i o u s l y r e s o l v e d t h e c o n f l i c t i n g e v i d e n c e a d v e r s e l y t o 

W i l k e r s o n , and we w i l l n o t d i s t u r b t h a t f i n d i n g on a p p e a l . 

I n a d d i t i o n , Radney d e n i e d e v e r t e l l i n g W i l k e r s o n o r h i s 

f a m i l y t h a t he w o u l d r e c e i v e two 1 0 - y e a r s e n t e n c e s and t h a t he 

w o u l d be r e l e a s e d i n a p p r o x i m a t e l y 3 y e a r s . R a t h e r , Radney 

t e s t i f i e d t h a t t h e p l e a n e g o t i a t i o n s w i t h t h e p r o s e c u t o r 

i n c l u d e d two l i f e s e n t e n c e s and t h a t t h e n e g o t i a t i o n s b r o k e 

down b e c a u s e he w a n t e d t h e s e n t e n c e s t o r u n c o n c u r r e n t l y so 

t h a t W i l k e r s o n c o u l d be e l i g i b l e f o r p a r o l e i n 10 y e a r s and 

t h e p r o s e c u t o r w a n t e d t h e s e n t e n c e s t o r u n c o n s e c u t i v e l y so 

t h a t W i l k e r s o n w o u l d n o t be e l i g i b l e f o r p a r o l e f o r 20 y e a r s . 

A t t h e p r e t r i a l h e a r i n g on t h e m o t i o n t o s u p p r e s s , J a c k s o n 
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a l s o t e s t i f i e d t h a t he had n e v e r h e a r d any d i s c u s s i o n b e tween 

Radney and J o h n n y o r W i l k e r s o n a b o u t W i l k e r s o n ' s r e c e i v i n g two 

1 0 - y e a r s e n t e n c e s . M o r e o v e r , as t h e c i r c u i t c o u r t n o t e d i n 

i t s o r d e r , a t h i s d e p o s i t i o n , D a v i s t e s t i f i e d t h a t he b e l i e v e d 

W i l k e r s o n and h i s f a m i l y were s i m p l y c o n f u s e d r e g a r d i n g t h e 

s t a t e o f n e g o t i a t i o n s w i t h t h e p r o s e c u t o r and h e a r d what t h e y 

w a n t e d t o h e a r -- 10 y e a r s -- i n s t e a d o f what was a c t u a l l y 

b e i n g d i s c u s s e d -- two l i f e s e n t e n c e s . A l t h o u g h J o h n n y 

t e s t i f i e d a t t h e R u l e 32 h e a r i n g t h a t Radney s p e c i f i c a l l y t o l d 

h i m t h a t W i l k e r s o n w o u l d r e c e i v e two 1 0 - y e a r s e n t e n c e s and 

t h a t he w o u l d be e l i g i b l e f o r r e l e a s e a f t e r o n l y 3 y e a r s , t h i s 

t e s t i m o n y c r e a t e d n o t h i n g more t h a n a c o n f l i c t i n t h e e v i d e n c e 

t o be r e s o l v e d by t h e c i r c u i t c o u r t . The c i r c u i t c o u r t 

o b v i o u s l y r e s o l v e d t h a t c o n f l i c t i n g e v i d e n c e a d v e r s e l y t o 

W i l k e r s o n and we w i l l n o t d i s t u r b t h a t f i n d i n g on a p p e a l . 

T h e r e f o r e , we f i n d no abuse o f d i s c r e t i o n on t h e p a r t o f 

t h e c i r c u i t c o u r t i n d e n y i n g t h i s c l a i m . 

B. 

W i t h r e s p e c t t o W i l k e r s o n ' s c l a i m r e g a r d i n g D a v i s ' s and 

G i l l e n w a t e r s ' s n o t c h a l l e n g i n g Radney's e f f e c t i v e n e s s , t h e 

c i r c u i t c o u r t c o r r e c t l y f o u n d t h i s c l a i m t o be m e r i t l e s s 
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b e c a u s e , as e x p l a i n e d i n P a r t I I . A . o f t h i s o p i n i o n , Radney 

was n o t i n e f f e c t i v e i n t h i s r e g a r d . T h e r e f o r e , D a v i s and 

G i l l e n w a t e r s c o u l d n o t be i n e f f e c t i v e f o r n o t c h a l l e n g i n g 

Radney's e f f e c t i v e n e s s . See, e.g., B i r d s o n g v. S t a t e , 929 So. 

2d 1027, 1030 ( A l a . C r i m . App. 2005) ("Because t r i a l c o u n s e l 

was n o t i n e f f e c t i v e ... a p p e l l a t e c o u n s e l c o u l d n o t be 

i n e f f e c t i v e f o r n o t r a i s i n g t h i s a l l e g a t i o n o f i n e f f e c t i v e 

a s s i s t a n c e o f t r i a l c o u n s e l . " ) . 

I I I . 

I n C l a i m I I I i n h i s p e t i t i o n , W i l k e r s o n a l l e g e d : (a) That 

p r e t r i a l c o u n s e l Radney was i n e f f e c t i v e f o r "making a 

c o n t i n g e n t d e a l s u b j e c t t o t h e a p p r o v a l o f t h e p r o s e c u t o r and 

t h e v i c t i m s " (C. 1 1 2 ) ; and (b) t h a t t r i a l c o u n s e l D a v i s and 

G i l l e n w a t e r s were i n e f f e c t i v e f o r n o t c h a l l e n g i n g Radney's 

a s s i s t a n c e i n t h i s r e g a r d a t t r i a l . ( I s s u e VI i n W i l k e r s o n ' s 

b r i e f . ) 

A. 

W i t h r e s p e c t t o h i s c h a l l e n g e t o Radney's a s s i s t a n c e , 

W i l k e r s o n a r g u e d i n h i s p e t i t i o n t h a t t h e p o l i c y o f b o t h t h e 

p r o s e c u t o r and t h e t r i a l j u d g e i n t h e c a s e was n o t t o make o r 

a c c e p t any p l e a a g r e e m e n t s w i t h o u t t h e e x p r e s s c o n s e n t o f t h e 
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v i c t i m s a n d / o r t h e v i c t i m s ' f a m i l i e s and t h a t Radney was 

i n e f f e c t i v e f o r a g r e e i n g w i t h t h e p r o s e c u t o r t o have W i l k e r s o n 

c o o p e r a t e k n o w i n g t h a t W i l k e r s o n ' s s e n t e n c e w o u l d have t o be 

a p p r o v e d by t h e v i c t i m s a n d / o r t h e i r f a m i l i e s . The c i r c u i t 

c o u r t f o u n d t h i s c l a i m t o be m e r i t l e s s , s t a t i n g : 

"The t h i r d c o u n t o f t h e p e t i t i o n i s an 
i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l c l a i m r e g a r d i n g 
Mr. Radney's n e g o t i a t i o n t a c t i c s w i t h t h e D i s t r i c t 
A t t o r n e y . The p e t i t i o n e r ' s r e l i a n c e on J o n e s v.  
S t a t e , 727 So. 2d 8 66 ( A l a . C r i m . App. 1998 ), i s 
f l a w e d i n t h a t t h e d e f e n d a n t i n J o n e s made a f i n a l 
d e a l c o n t i n g e n t upon l a t e r e v e n t s . T h e r e a r e no 
s u c h f a c t s i n t h i s c a s e . I t i s c l e a r t h a t Mr. 
Radney and t h e S t a t e were i n t h e m i d s t o f 
n e g o t i a t i o n s , and t h a t t o f a c i l i t a t e t h o s e 
n e g o t i a t i o n s Mr. Radney a d v i s e d h i s c l i e n t t o 
c o o p e r a t e w i t h t h e a u t h o r i t i e s . Mr. Radney, 
p o s s i b l y t h r o u g h Mr. J a c k s o n , i n f o r m e d t h e 
p e t i t i o n e r as t o t h e s t a t e o f t h e n e g o t i a t i o n s and 
as t o Mr. Radney's g o a l s f o r t h e e v e n t u a l outcome o f 
t h e n e g o t i a t i o n s . T h e r e was no c o n t i n g e n t d e a l i n 
t h i s c a s e , m e r e l y an o n g o i n g s e t o f n e g o t i a t i o n s . " 

(C. 503; f o o t n o t e o m i t t e d . ) We a g r e e w i t h t h e c i r c u i t c o u r t ' s 

f i n d i n g t h a t t h e r e was no c o n t i n g e n t agreement i n t h i s c a s e , 

a l t h o u g h we d i s a g r e e w i t h t h e i m p l i c i t f i n d i n g by t h e c o u r t 

t h a t t h e r e was no agreement a t a l l a t t h e t i m e Radney a d v i s e d 

W i l k e r s o n t o c o o p e r a t e . 

As n o t e d above, t h e e v i d e n c e a t t h e s u p p r e s s i o n h e a r i n g 

and a t t h e R u l e 32 p r o c e e d i n g s e s t a b l i s h e d t h a t t h e r e was, i n 
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f a c t , an agreement between Radney and t h e p r o s e c u t o r a t t h e 

t i m e W i l k e r s o n c o n f e s s e d . S p e c i f i c a l l y , t h e e v i d e n c e 

e s t a b l i s h e d t h a t t h e p r o s e c u t o r a g r e e d n o t t o s e e k t h e d e a t h 

p e n a l t y a g a i n s t W i l k e r s o n i f he c o o p e r a t e d w i t h t h e 

i n v e s t i g a t i o n o f t h e m u r d e r . T h e r e was no e v i d e n c e i n d i c a t i n g 

t h a t t h i s a g reement was c o n t i n g e n t on any a p p r o v a l by v i c t i m s 

a n d / o r t h e v i c t i m s ' f a m i l i e s . R a t h e r , as t h e c i r c u i t c o u r t 

c o r r e c t l y f o u n d , i t was a f t e r t h i s a greement was r e a c h e d and 

W i l k e r s o n c o n f e s s e d t h a t Radney and t h e p r o s e c u t o r c o n t i n u e d 

n e g o t i a t i n g r e g a r d i n g t h e s e n t e n c e W i l k e r s o n w o u l d r e c e i v e , 

and i t was t h o s e n e g o t i a t i o n s , none o f w h i c h l e d t o an a c t u a l 

a g r e e m e n t , t h a t were c o n t i n g e n t on t h e a p p r o v a l o f t h e v i c t i m s 

a n d / o r t h e v i c t i m s ' f a m i l i e s . Thus, b e c a u s e no c o n t i n g e n t 

a greement e x i s t e d , t h i s c l a i m i s m e r i t l e s s and was p r o p e r l y 

d e n i e d by t h e c i r c u i t c o u r t . 

B. 

As f o r W i l k e r s o n ' s c l a i m t h a t D a v i s and G i l l e n w a t e r s were 

i n e f f e c t i v e f o r n o t c h a l l e n g i n g Radney's e f f e c t i v e n e s s , 

b e c a u s e Radney was n o t i n e f f e c t i v e i n t h i s r e g a r d , D a v i s and 

G i l l e n w a t e r s c o u l d n o t be i n e f f e c t i v e f o r n o t r a i s i n g t h a t 

53 



CR-08-1779 

c l a i m . See, e.g., B i r d s o n g , s u p r a . T h e r e f o r e , d e n i a l o f t h i s 

c l a i m was a l s o p r o p e r . 

IV. 

I n C l a i m IV i n h i s p e t i t i o n , W i l k e r s o n a l l e g e d t h a t t r i a l 

c o u n s e l D a v i s and G i l l e n w a t e r s were i n e f f e c t i v e f o r n o t 

o b j e c t i n g t o t h e a d m i s s i o n o f W i l k e r s o n ' s c o n f e s s i o n on t h e 

g r o u n d t h a t t h e S t a t e had n o t p r o v e n t h e c o r p u s d e l i c t i o f t h e 

o f f e n s e . However, W i l k e r s o n does n o t p u r s u e t h i s c l a i m i n h i s 

b r i e f on a p p e a l . See, e.g., B r o w n l e e v. S t a t e , 666 So. 2d 91, 

93 ( A l a . C r i m . App. 1995) ("We w i l l n o t r e v i e w i s s u e s n o t 

l i s t e d and a r g u e d i n b r i e f . " ) . I n d e e d , W i l k e r s o n e x p r e s s l y 

abandons t h i s c l a i m , s t a t i n g i n h i s b r i e f : "The t r i a l c o u r t 

was c o r r e c t on t h e c o r p u s d e l i c t i i s s u e , and i t i s b e i n g 

d r o p p e d . " ( W i l k e r s o n ' s b r i e f , a t p. 1 n.2.) T h e r e f o r e , we do 

n o t c o n s i d e r t h i s c l a i m . 

V. 

I n C l a i m V i n h i s p e t i t i o n , W i l k e r s o n a l l e g e d t h a t t r i a l 

c o u n s e l D a v i s and G i l l e n w a t e r s were i n e f f e c t i v e w i t h r e s p e c t 

t o t h e t r i a l c o u r t ' s j u r y i n s t r u c t i o n s . ( I s s u e V I I i n 

W i l k e r s o n ' s b r i e f . ) S p e c i f i c a l l y , he a r g u e d : (a) That t r i a l 

c o u n s e l were i n e f f e c t i v e f o r n o t o b j e c t i n g t o t h e t r i a l 
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c o u r t ' s j u r y i n s t r u c t i o n s on c o m p l i c i t y w h i c h , he s a i d , 

e r r o n e o u s l y i n f o r m e d t h e j u r y t h a t W i l k e r s o n o n l y had t o be 

c o m p l i c i t i n t h e r o b b e r y and d i d n o t have t o be c o m p l i c i t i n 

t h e m u r d e r , t o be c o n v i c t e d o f c a p i t a l m u r d e r ; (b) t h a t t r i a l 

c o u n s e l were i n e f f e c t i v e f o r n o t o b j e c t i n g t o t h e t r i a l 

c o u r t ' s j u r y i n s t r u c t i o n on r e a s o n a b l e d o u b t b e c a u s e , he 

c l a i m e d , t h e t r i a l c o u r t e r r o n e o u s l y t o l d t h e j u r y t h a t i t had 

t o have a " s u b s t a n t i a l d o u b t " t o a c q u i t W i l k e r s o n ; and (c) 

t h a t t r i a l c o u n s e l were i n e f f e c t i v e f o r n o t r e q u e s t i n g t h a t 

t h e t r i a l c o u r t i n s t r u c t t h e j u r y t h a t mere p r e s e n c e a t t h e 

s c e n e o f t h e c r i m e does n o t make someone an a c c o m p l i c e . 

I n i t s o r d e r , t h e c i r c u i t c o u r t a p p e a r e d t o f i n d t h e s e 

c l a i m s t o be b a r r e d by R u l e 3 2 . 2 ( a ) ( 5 ) b e c a u s e t h e m e r i t s o f 

t h e u n d e r l y i n g i s s u e s " c o u l d have been r a i s e d on a p p e a l b u t 

were n o t . " (C. 503.) W i l k e r s o n a r g u e s t h a t t h i s f i n d i n g was 

i n c o r r e c t . A l t h o u g h we a g r e e w i t h t h e c i r c u i t c o u r t t h a t t h e 

u n d e r l y i n g i s s u e s r e l a t i n g t o t h e p r o p r i e t y o f t h e t r i a l 

c o u r t ' s j u r y i n s t r u c t i o n s c o u l d have been r a i s e d on a p p e a l , 

t h a t does n o t w a r r a n t d e n i a l o f a c l a i m o f i n e f f e c t i v e 

a s s i s t a n c e c o u n s e l . I n t h i s c a s e , t r i a l c o u n s e l ' s a l l e g e d 

i n e f f e c t i v e n e s s c o u l d n o t have been r a i s e d on a p p e a l b e c a u s e 
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t h e t r i a l t r a n s c r i p t was n o t c o m p l e t e i n t i m e f o r a p p e l l a t e 

c o u n s e l t o have r e v i e w e d i t and f i l e d a m o t i o n f o r a new t r i a l 

c h a l l e n g i n g t r i a l c o u n s e l ' s e f f e c t i v e n e s s . See, e.g., V.R. v.  

S t a t e , 852 So. 2d 1 94 , 202 ( A l a . C r i m . App. 2002) ("[A] 

d e f e n d a n t i s n o t p r e c l u d e d by R u l e 3 2 . 2 ( a ) ( 3 ) and (5) f r o m 

r a i s i n g an i n e f f e c t i v e - a s s i s t a n c e - o f - t r i a l - c o u n s e l c l a i m f o r 

t h e f i r s t t i m e i n a R u l e 32 p e t i t i o n i f t h e t r i a l t r a n s c r i p t 

was n o t p r e p a r e d i n t i m e f o r a p p e l l a t e c o u n s e l t o have 

r e v i e w e d t h e t r a n s c r i p t t o a s c e r t a i n w h e t h e r s u c h a c l a i m was 

v i a b l e and t o p r e s e n t t h e c l a i m i n a t i m e l y f i l e d m o t i o n f o r 

a new t r i a l . " ) . T h e r e f o r e , t h e c i r c u i t c o u r t e r r e d i n f i n d i n g 

t h e s e c l a i m s t o be b a r r e d . However, t h e c i r c u i t c o u r t a l s o 

made a l t e r n a t i v e f i n d i n g s on t h e m e r i t s , s p e c i f i c a l l y f i n d i n g 

t h a t t h e j u r y i n s t r u c t i o n s on a c c o m p l i c e l i a b i l i t y and 

r e a s o n a b l e d o u b t were p r o p e r and t h a t t h e r e was no e v i d e n c e 

p r e s e n t e d a t t r i a l t o s u p p o r t t r i a l c o u n s e l r e q u e s t i n g a j u r y 

i n s t r u c t i o n on mere p r e s e n c e . We a g r e e w i t h t h e s e a l t e r n a t i v e 

f i n d i n g s . 

A. 
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The r e c o r d f r o m W i l k e r s o n ' s d i r e c t a p p e a l r e f l e c t s t h e 

f o l l o w i n g i n s t r u c t i o n s by t h e t r i a l c o u r t w i t h r e s p e c t t o 

c o m p l i c i t y and c a p i t a l m u r d e r : 

" [ T ] h e f i r s t t h i n g I want t o r e a d t o you i s f r o m 
S e c t i o n 1 3 A - 2 - 2 3 [ , A l a . Code 1 9 7 5 ] . I t ' s t a l k i n g 
a b o u t c o m p l i c i t y . 

"A p e r s o n i s l e g a l l y a c c o u n t a b l e f o r 
t h e b e h a v i o r o f a n o t h e r p e r s o n c o n s t i t u t i n g 
a c r i m e , i f w i t h i n t e n t t o pro m o t e o r 
a s s i s t t h e c o m m i s s i o n o f t h e c r i m e he 
e i t h e r , one, p r o c u r e s , i n d u c e s , o r c a u s e s 
s u c h o t h e r p e r s o n t o commit t h e c r i m e ; o r 
a i d e s and a b e t s s u c h p e r s o n i n c o m m i t t i n g 
t h e c r i m e ; o r has a l e g a l d u t y t o p r e v e n t 
t h e c o m m i s s i o n o f t h e c r i m e and f a i l s t o 
make s u c h e f f o r t as he i s l e g a l l y r e q u i r e d 
t o make t o p r e v e n t i t . 

"Now, B l a c k ' s Law D i c t i o n a r y d e f i n e s an a b e t t e r a s : 

"'A p e r s o n who a i d s , e n c o u r a g e s o r 
a s s i s t s i n t h e c o m m i s s i o n o f a c r i m e . ' 

"To a i d i s t o a s s i s t o r h e l p . 

" A i d i n g and a b e t t i n g i s d e f i n e d a s : 

"'To a s s i s t o r f a c i l i t a t e t h e 
c o m m i s s i o n o f a c r i m e o r t o -- t o p r o m o t e 
i t s a c c o m p l i s h m e n t . ' 

"Now, a t t h i s t i m e , L a d i e s and g e n t l e m e n , I am g o i n g 
t o d e f i n e f o r you C a p i t a l M u r d e r . 

"The D e f e n d a n t i s c h a r g e d w i t h C a p i t a l 
M u r d e r . The l a w s t a t e s t h a t an I n t e n t i o n a l 
M u r d e r c o m m i t t e d d u r i n g a R o b b e r y i n t h e 
F i r s t Degree i s C a p i t a l M u r d e r . 
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"A p e r s o n commits an I n t e n t i o n a l 
M u r d e r i f he c a u s e s t h e d e a t h o f a n o t h e r 
p e r s o n and i n p e r f o r m i n g t h e a c t s o r a c t s 
w h i c h c a u s e d t h e d e a t h o f t h a t p e r s o n he 
i n t e n d s t o k i l l t h a t p e r s o n o r a n o t h e r 
p r e s e n t -- o r a n o t h e r p e r s o n . 

"A p e r s o n commits R o b b e r y i n t h e F i r s t 
Degree i f , i n t h e c o u r s e o f c o m m i t t i n g o r 
a t t e m p t i n g t o commit a t h e f t , he u s e s f o r c e 
a g a i n s t t h e p e r s o n o f t h e owner o r a n o t h e r 
p e r s o n p r e s e n t w i t h t h e i n t e n t t o overcome 
h i s p h y s i c a l r e s i s t a n c e o r p h y s i c a l power 
o f r e s i s t a n c e o r t h r e a t e n s t h e i m m i n e n t use 
o f f o r c e a g a i n s t t h e p e r s o n o f t h e owner 
w i t h t h e i n t e n t t o compel a c q u i e s c e n c e t o 
t h e t a k i n g o f o r e s c a p i n g w i t h t h e 
p r o p e r t y , and i n d o i n g s o , he c a u s e s 
s e r i o u s p h y s i c a l i n j u r y t o a n o t h e r . 

"To c o n v i c t , t h e S t a t e must p r o v e 
w i t h o u t -- w i t h o u t a r e a s o n a b l e d o u b t e a c h 
o f t h e f o l l o w i n g e l e m e n t s -- s h o u l d p r o v e 
b e y o n d a r e a s o n a b l e d o u b t e a c h o f t h e 
f o l l o w i n g e l e m e n t s o f i n t e n t i o n a l M u r d e r 
d u r i n g R o b b e r y i n t h e F i r s t D e gree. 

" F i r s t --

"-- and t h e r e a r e g o i n g t o be v a r i o u s e l e m e n t s and 
e a c h one must be p r o v e n b e y o n d a r e a s o n a b l e d o u b t . 

" F i r s t : T h a t D o n a l d Edward W i l l i a m s i s 
dead. 

" T h a t ' s t h e f i r s t e l e m e n t . 

"Two: That t h e D e f e n d a n t , B r u c e 
A n t o n i o W i l k e r s o n , c a u s e d t h e d e a t h o f 
D o n a l d Edward W i l l i a m s by s h o o t i n g him w i t h 
a r i f l e o r a i d e d and a b e t t e d a n o t h e r i n t h e 
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s h o o t i n g , t o - w i t , Lamar R o b i n s o n o r L a r e g i s 
F e r r e l l . 

" T h r e e : That i n c o m m i t t i n g t h e a c t o r 
a c t s t h a t c a u s e d t h e d e a t h o f D o n a l d Edward 
W i l l i a m s , t h e D e f e n d a n t i n t e n d e d t o k i l l  
t h e d e c e d e n t o r a n o t h e r p e r s o n . 

"A p e r s o n a c t s i n t e n t i o n a l l y when i t 
i s h i s p u r p o s e t o c a u s e t h e d e a t h o f 
a n o t h e r p e r s o n . 

"The i n t e n t t o k i l l must be r e a l and 
s p e c i f i c . 

" F o u r : That t h e D e f e n d a n t c o m m i t t e d o r 
a t t e m p t e d t o commit t h e t h e f t o f l a w f u l 
p a p e r c u r r e n c y . 

" F i v e : That i n t h e c o u r s e o f 
c o m m i t t i n g o r a t t e m p t i n g t o commit a t h e f t 
o r i n t h e i m m e d i a t e f l i g h t a f t e r t h e 
a t t e m p t o r c o m m i s s i o n , B r u c e A n t o n i o 
W i l k e r s o n e i t h e r u s e d f o r c e o r t h r e a t e n e d 
t h e i m m i n e n t use o f f o r c e a g a i n s t t h e 
p e r s o n o f D o n a l d Edward W i l l i a m s o r a n o t h e r 
p e r s o n p r e s e n t w i t h t h e i n t e n t t o overcome 
h i s p h y s i c a l r e s i s t a n c e o r p h y s i c a l power 
t o r e s i s t o r t o c o m p e l a c q u i e s c e n c e t o t h e 
t a k i n g o f o r e s c a p i n g w i t h t h e p r o p e r t y . 

"And s i x : The M u r d e r t o o k p l a c e d u r i n g 
t h e R o b b e r y . " 

( R e c o r d on d i r e c t a p p e a l , R. 1656-62; e m p h a s i s added.) The 

t r i a l c o u r t l a t e r r e p e a t e d t h e i n s t r u c t i o n f o r c a p i t a l m u r d e r , 

upon q u e s t i o n i n g by t h e j u r y , a g a i n s t a t i n g t h a t t h e S t a t e was 

r e q u i r e d t o p r o v e t h a t W i l k e r s o n c a u s e d W i l l i a m s ' s d e a t h by 
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e i t h e r s h o o t i n g W i l l i a m s o r a i d i n g and a b e t t i n g a n o t h e r i n 

s h o o t i n g W i l l i a m s . 

" ' [ N ] o d e f e n d a n t i s g u i l t y o f a c a p i t a l o f f e n s e u n l e s s he 

had an i n t e n t t o k i l l . ' " L e w i s v. S t a t e , 456 So. 2d 413, 416 

( A l a . C r i m . App. 1984) ( q u o t i n g E. C a r n e s , A l a b ama's 1981  

C a p i t a l P u n i s h m e n t S t a t u t e , 42 A l a . L a w . 456, 468 ( 1 9 8 1 ) ) . 

"However, a n o n - t r i g g e r m a n can be c o n v i c t e d o f a c a p i t a l 

o f f e n s e i f he was a k n o w i n g a c c o m p l i c e t o t h e i n t e n t i o n a l 

k i l l i n g i t s e l f . " I d . a t 417. Thus, " t h e a c c o m p l i c e l i a b i l i t y 

d o c t r i n e may be u s e d t o c o n v i c t a n o n - t r i g g e r m a n a c c o m p l i c e 

i f , b u t o n l y i f , t h e d e f e n d a n t was an a c c o m p l i c e i n t h e 

i n t e n t i o n a l k i l l i n g as o p p o s e d t o b e i n g an a c c o m p l i c e m e r e l y 

i n t h e u n d e r l y i n g f e l o n y . " Ex p a r t e R a i n e s , 429 So. 2d 1111, 

1112 ( A l a . 1 9 8 2 ) . To t h a t end, " t h e j u r y must be p r o p e r l y 

c h a r g e d on t h e i n t e n t t o k i l l i s s u e . " I d . a t 1113. See a l s o 

Z i e g l e r v. S t a t e , 886 So. 2d 127, 140 ( A l a . C r i m . App. 2003) 

("[T]o be c o n v i c t e d o f [a] c a p i t a l o f f e n s e and s e n t e n c e d t o 

d e a t h , a d e f e n d a n t must have had a p a r t i c u l a r i z e d i n t e n t t o 

k i l l and t h e j u r y must have been c h a r g e d on t h e r e q u i r e m e n t o f 

s p e c i f i c i n t e n t t o k i l l . " ) . 
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In t h i s c a s e , t h e t r i a l c o u r t ' s i n s t r u c t i o n s on 

a c c o m p l i c e l i a b i l i t y and c a p i t a l m u r d e r , t a k e n as a w h o l e , 

c l e a r l y i n f o r m e d t h e j u r y , c o n t r a r y t o W i l k e r s o n ' s c o n t e n t i o n , 

t h a t t o be c o n v i c t e d o f c a p i t a l m u r d e r , W i l k e r s o n had t o have 

been an a c c o m p l i c e i n t h e k i l l i n g , i . e . , t h a t he had t o have 

a i d e d and a b e t t e d i n t h e s h o o t i n g and had t h e i n t e n t t o k i l l , 

as o p p o s e d t o m e r e l y b e i n g an a c c o m p l i c e i n t h e u n d e r l y i n g 

r o b b e r y . B e c a u s e t h e i n s t r u c t i o n s were p r o p e r , any o b j e c t i o n 

by t r i a l c o u n s e l w o u l d have been b a s e l e s s . " [ C ] o u n s e l c o u l d 

n o t be i n e f f e c t i v e f o r f a i l i n g t o r a i s e a b a s e l e s s o b j e c t i o n . " 

B e a r d e n v. S t a t e , 825 So. 2d 868, 872 ( A l a . C r i m . App. 2 0 0 1 ) . 

T h e r e f o r e , d e n i a l o f t h i s c l a i m was p r o p e r . 

B. 

The r e c o r d f r o m W i l k e r s o n ' s d i r e c t a p p e a l r e f l e c t s t h a t 

t h e t r i a l c o u r t i n s t r u c t e d t h e j u r y on r e a s o n a b l e d o u b t as 

f o l l o w s : 

"Now, r e a s o n a b l e d o u b t . T h a t ' s a t e r m t h a t you 
p r o b a b l y h e a r d a good b i t b e f o r e you even a p p e a r e d 
f o r j u r y d u t y , b u t i t ' s d e f i n e d as f o l l o w s : 

" I n o r d e r t o f i n d t h e D e f e n d a n t 
g u i l t y , t h e p r o s e c u t i o n o r t h e S t a t e must 
p r o v e g u i l t b e y o n d a r e a s o n a b l e d o u b t and 
a m o r a l c e r t a i n t y . 

"Now, what do I mean by a r e a s o n a b l e d o u b t ? 
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"A r e a s o n a b l e d o u b t i s n o t a f a n c i f u l 
d o u b t o r a c o n j e c t u r a l d o u b t , b u t i s a 
dou b t w h i c h a p p e a l s t o y o u r r e a s o n a f t e r 
c o n s i d e r i n g a l l t h e e v i d e n c e i n t h e c a s e . 

"The C o u r t can b e t t e r e x p r e s s i t t h i s 
way: I n c o n n e c t i o n w i t h r e a s o n a b l e d o u b t , 
you c a n n o t e s t a b l i s h g u i l t t o a 
m a t h e m a t i c a l c e r t a i n t y . You can o n l y do i t 
t o t h a t c e r t a i n t y as you w e i g h t h e e v e r y 
day a f f a i r s o f l i f e t h a t you come i n 
c o n t a c t w i t h . A r e a s o n a b l e d o u b t does n o t 
mean a c a p r i c i o u s d o u b t . I t i s n o t a do u b t 
b a s e d on c o n j e c t u r e , s p e c u l a t i o n , o r g u e s s 
work. I t does n o t mean b e y o n d a l l d o u b t . 
A r e a s o n a b l e d o u b t means a r e a l d o u b t o r a 
s u b s t a n t i a l d o u b t g r o w i n g o u t o f t h e 
e v i d e n c e . I t i s a do u b t f o r w h i c h a r e a s o n 
can be g i v e n . 

"Now, t h e t e r m m o r a l c e r t a i n t y : 

"The e x p r e s s i o n b e y o n d a r e a s o n a b l e 
d o u b t and t o a m o r a l c e r t a i n t y a r e 
e q u i v a l e n t and, t h e r e f o r e , mean t h e same 
t h i n g . " 

( R e c o r d on d i r e c t a p p e a l , R. 1650-53.) 

Read as a wh o l e and i n c o n t e x t o f t h e t r i a l c o u r t ' s 

e n t i r e o r a l c h a r g e , we f i n d no e r r o r i n t h e use o f t h e t e r m 

" s u b s t a n t i a l d o u b t " i n t h i s i n s t r u c t i o n . S i m i l a r j u r y 

i n s t r u c t i o n s on r e a s o n a b l e d o u b t have r e p e a t e d l y been u p h e l d . 

See, e.g., V i c t o r v. N e b r a s k a , 511 U.S. 1 ( 1 9 9 4 ) ; L e w i s v.  

S t a t e , 24 So. 3d 480 ( A l a . C r i m . App. 2 0 0 6 ) , a f f ' d , 23 So. 3d 

540 ( A l a . 2 0 0 9 ) ; T u r n e r v. S t a t e , 924 So. 2d 737 ( A l a . C r i m . 
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App. 2 0 0 2 ) ; and G r e e n h i l l v. S t a t e , 74 6 So. 2d 10 64 ( A l a . 

C r i m . App. 1 9 9 9 ) . I n d e e d , W i l k e r s o n c o n c e d e s i n h i s b r i e f on 

a p p e a l t h a t t h e use o f t h e t e r m " s u b s t a n t i a l d o u b t " i n j u r y 

i n s t r u c t i o n s does n o t , by i t s e l f , r i s e t o t h e l e v e l o f e r r o r 

i n Cage v. L o u i s i a n a , 498 U.S. 39 ( 1 9 9 0 ) , and a r g u e s o n l y t h a t 

t h i s i s s u e s h o u l d be c o n s i d e r e d i n a c u m u l a t i v e - e r r o r 

a n a l y s i s . (See P a r t V I I o f t h i s o p i n i o n . ) B e c a u s e t h e r e was 

no e r r o r i n t h i s i n s t r u c t i o n , t r i a l c o u n s e l were n o t 

i n e f f e c t i v e f o r n o t o b j e c t i n g t o i t . As n o t e d a bove, c o u n s e l 

c a n n o t be i n e f f e c t i v e f o r n o t r a i s i n g a g r o u n d l e s s o b j e c t i o n . 

See B e a r d e n , s u p r a . T h e r e f o r e , d e n i a l o f t h i s c l a i m was 

p r o p e r . 

C. 

F i n a l l y , W i l k e r s o n a r g u e d i n h i s p e t i t i o n t h a t h i s t r i a l 

c o u n s e l were i n e f f e c t i v e f o r n o t r e q u e s t i n g a j u r y i n s t r u c t i o n 

t o t h e e f f e c t t h a t mere p r e s e n c e a t t h e s c e n e o f t h e c r i m e 

does n o t make a p e r s o n an a c c o m p l i c e . However, t h e c i r c u i t 

c o u r t c o r r e c t l y f o u n d t h a t W i l k e r s o n was n o t e n t i t l e d t o s u c h 

an i n s t r u c t i o n . 

"An a c c u s e d has t h e r i g h t t o have t h e j u r y 
c h a r g e d on '"any m a t e r i a l h y p o t h e s i s w h i c h t h e 
e v i d e n c e i n h i s f a v o r t e n d s t o e s t a b l i s h . " ' Ex  
p a r t e S t o r k , 475 So. 2d 623, 624 ( A l a . 1 9 8 5 ) . ' I n 
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d e t e r m i n i n g w h e t h e r an i n s t r u c t i o n was s u p p o r t e d by 
t h e e v i d e n c e t h e q u e s t i o n i s n o t w h e t h e r t h e Supreme 
C o u r t o r C o u r t o f C r i m i n a l A p p e a l s b e l i e v e s t h e 
e v i d e n c e , b u t s i m p l y w h e t h e r s u c h e v i d e n c e was 
p r e s e n t e d . ' I d . ' [ E ] v e r y a c c u s e d i s e n t i t l e d t o 
have c h a r g e s g i v e n , w h i c h w o u l d n o t be m i s l e a d i n g , 
w h i c h c o r r e c t l y s t a t e t h e l a w o f h i s c a s e , and w h i c h 
a r e s u p p o r t e d by any e v i d e n c e , however weak, 
i n s u f f i c i e n t , o r d o u b t f u l i n c r e d i b i l i t y . ' Ex p a r t e  
C h a v e r s , 361 So. 2d 1106, 1107 ( A l a . 1 9 7 8 ) . ' " ' I t 
i s a b a s i c t e n e t o f Alabama l a w t h a t "a p a r t y i s 
e n t i t l e d t o have h i s t h e o r y o f t h e c a s e , made by t h e 
p l e a d i n g s and i s s u e s , p r e s e n t e d t o t h e j u r y by 
p r o p e r i n s t r u c t i o n , ... and t h e [ t r i a l ] c o u r t ' s 
f a i l u r e t o g i v e t h o s e i n s t r u c t i o n s i s r e v e r s i b l e 
e r r o r . " ' " ' Ex p a r t e M c G r i f f , 908 So. 2d 1024, 1035 
( A l a . 2 0 0 4 ) , q u o t i n g W i n n e r I n t ' l C o r p . v. Common  
Sens e , I n c . , 863 So. 2d 1088, 1091 ( A l a . 2 0 0 3 ) , 
q u o t i n g i n t u r n o t h e r c a s e s . ' I n o r d e r t o d e t e r m i n e 
w h e t h e r t h e e v i d e n c e i s s u f f i c i e n t t o n e c e s s i t a t e an 
i n s t r u c t i o n and t o a l l o w t h e j u r y t o c o n s i d e r t h e 
d e f e n s e , we must v i e w t h e t e s t i m o n y most f a v o r a b l y 
t o t h e d e f e n d a n t . ' Ex p a r t e P e t t w a y , 594 So. 2d 
1196, 1200 ( A l a . 1 9 9 1 ) . " 

W i l l i a m s v. S t a t e , 938 So. 2d 440 , 444-45 ( A l a . C r i m . App. 

2 0 0 5 ) . " [ W ] h i l e mere p r e s e n c e o f an i n d i v i d u a l a t t h e t i m e 

and p l a c e o f a c r i m e does n o t make him a p a r t y t o t h e c r i m e , 

any a s s i s t a n c e r e n d e r e d i n f u r t h e r a n c e o f c o m m i s s i o n o f t h e 

o f f e n s e w i l l s u f f i c e . " T r a v i s v. S t a t e , 776 So. 2d 819, 863 

( A l a . C r i m . App. 1 9 9 7 ) , a f f ' d , 776 So. 2d 874 ( A l a . 2 0 0 0 ) . I n 

t h i s c a s e , even v i e w e d most f a v o r a b l y t o W i l k e r s o n , t h e r e was 

s i m p l y no r e a s o n a b l e t h e o r y f r o m t h e e v i d e n c e t o s u p p o r t t h e 

i d e a t h a t W i l k e r s o n was " m e r e l y p r e s e n t " a t t h e s c e n e o f t h e 
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c r i m e and was n o t , i n any way, c o n n e c t e d t o t h e c r i m e . 

B e c a u s e an i n s t r u c t i o n on "mere p r e s e n c e " was n o t w a r r a n t e d , 

t r i a l c o u n s e l were n o t i n e f f e c t i v e f o r n o t r e q u e s t i n g s u c h an 

i n s t r u c t i o n . T h e r e f o r e , d e n i a l o f t h i s c l a i m was p r o p e r . 

V I . 

I n C l a i m VI i n h i s p e t i t i o n , W i l k e r s o n a l l e g e d : (a) T h a t 

t r i a l c o u n s e l D a v i s and G i l l e n w a t e r s were i n e f f e c t i v e f o r 

a r g u i n g what he c l a i m e d were " i n c o n s i s t e n t t h e o r i e s " d u r i n g 

c l o s i n g a r g u m e n t s (C. 129) ( I s s u e V I I I i n W i l k e r s o n ' s b r i e f ) ; 

and (b) t h a t t r i a l c o u n s e l D a v i s and G i l l e n w a t e r s were 

i n e f f e c t i v e f o r n o t o b j e c t i n g t o what he c l a i m e d was 

p r o s e c u t o r i a l m i s c o n d u c t r e g a r d i n g t h e s e q u e s t r a t i o n o f 

w i t n e s s e s . 

A. 

W i t h r e s p e c t t o W i l k e r s o n ' s c h a l l e n g e t o D a v i s ' s and 

G i l l e n w a t e r s ' s c l o s i n g a r g u m e n t s , W i l k e r s o n a l l e g e d i n h i s 

p e t i t i o n t h a t D a v i s a r g u e d t o t h e j u r y t h a t W i l k e r s o n was n o t 

g u i l t y w h i l e G i l l e n w a t e r s a r g u e d t o t h e j u r y t h a t W i l k e r s o n 

was g u i l t y o f t h e l e s s e r - i n c l u d e d o f f e n s e o f f e l o n y m u r d e r . 

B e c a u s e he c o u l d n o t be b o t h i n n o c e n t and g u i l t y a t t h e same 
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t i m e , W i l k e r s o n c o n c l u d e d , h i s c o u n s e l were i n e f f e c t i v e i n 

t h i s r e g a r d . 

The c i r c u i t c o u r t f o u n d t h e c l a i m t o be b a r r e d by R u l e 

3 2 . 2 ( a ) ( 4 ) b e c a u s e " [ t ] h e m e r i t s o f t h i s c l a i m were r a i s e d on 

a p p e a l . " (C. 504.) W i l k e r s o n a r g u e s t h a t t h i s f i n d i n g was 

i n c o r r e c t . We a g r e e . I n e f f e c t i v e a s s i s t a n c e o f t r i a l c o u n s e l 

was n o t r a i s e d on a p p e a l , n o r c o u l d i t have been b e c a u s e , as 

n o t e d p r e v i o u s l y , t h e t r i a l t r a n s c r i p t was n o t c o m p l e t e i n 

t i m e f o r a p p e l l a t e c o u n s e l t o have r e v i e w e d i t and f i l e d a 

m o t i o n f o r a new t r i a l c h a l l e n g i n g t r i a l c o u n s e l ' s 

e f f e c t i v e n e s s . See V.R., s u p r a . I n t h e a l t e r n a t i v e , h owever, 

t h e c i r c u i t c o u r t f o u n d t h e c l a i m t o be m e r i t l e s s , s t a t i n g : 

" [ T ] h e p e t i t i o n e r ' s d e f e n s e c o u n s e l d i d n o t a r g u e ' m u t u a l l y 

e x c l u s i v e ' d e f e n s e s . The j u r y c o u l d have f o u n d t h a t t h e 

p e t i t i o n e r was n o t g u i l t y o f c a p i t a l murder and y e t g u i l t y o f 

a l e s s e r i n c l u d e d o f f e n s e . " (C. 504.) We a g r e e w i t h t h e 

c i r c u i t c o u r t t h a t W i l k e r s o n ' s c o u n s e l d i d n o t a r g u e m u t u a l l y 

e x c l u s i v e , o r e v e n i n c o n s i s t e n t , d e f e n s e s d u r i n g c l o s i n g 

a r gument. 

The r e c o r d f r o m W i l k e r s o n ' s d i r e c t a p p e a l r e f l e c t s t h a t 

G i l l e n w a t e r s began t h e d e f e n s e ' s c l o s i n g argument by a r g u i n g 
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t h a t W i l k e r s o n had no i n t e n t t o k i l l , and t h a t , t h e r e f o r e , a t 

most, he was g u i l t y o f t h e l e s s e r - i n c l u d e d o f f e n s e o f f e l o n y 

m u r d e r . D a v i s c o n c l u d e d t h e d e f e n s e ' s c l o s i n g argument by 

a r g u i n g t o t h e j u r y t h a t W i l k e r s o n ' s c o n f e s s i o n was made i n a 

c o e r c i v e e n v i r o n m e n t , t h a t W i l k e r s o n was n o t a w i l l i n g 

p a r t i c i p a n t i n t h e c r i m e , b u t was u n d e r t h e c o n t r o l o f Lamar 

R o b i n s o n , and t h a t , t h e r e f o r e , W i l k e r s o n was n o t g u i l t y o f 

c a p i t a l m u r d e r . As t h e c i r c u i t c o u r t p o i n t e d o u t , t h e j u r y 

c o u l d have f o u n d t h a t W i l k e r s o n was n o t g u i l t y o f c a p i t a l 

m urder b u t t h a t he was s t i l l g u i l t y o f a l e s s e r - i n c l u d e d 

o f f e n s e . We do n o t f i n d t r i a l c o u n s e l ' s c l o s i n g a r g u m e n t s t o 

be i n c o n s i s t e n t . T h e r e f o r e , d e n i a l o f t h i s c l a i m was p r o p e r . 

B. 

W i t h r e s p e c t t o W i l k e r s o n ' s c h a l l e n g e t o D a v i s ' s and 

G i l l e n w a t e r s ' s n o t o b j e c t i n g t o a l l e g e p r o s e c u t o r i a l 

m i s c o n d u c t , W i l k e r s o n does n o t p u r s u e t h i s c l a i m i n h i s b r i e f 

on a p p e a l . T h e r e f o r e , i t i s deemed abandoned and w i l l n o t be 

c o n s i d e r e d . See, e.g., B r o w n l e e v. S t a t e , 666 So. 2d 91, 93 

( A l a . C r i m . App. 1995) ("We w i l l n o t r e v i e w i s s u e s n o t l i s t e d 

and a r g u e d i n b r i e f . " ) . 

V I I . 
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I n C l a i m V I I i n h i s p e t i t i o n , W i l k e r s o n a l l e g e d t h a t t h e 

c u m u l a t i v e e f f e c t i v e o f p r e t r i a l c o u n s e l ' s and t r i a l c o u n s e l ' s 

e r r o r s r e q u i r e t h a t he be g r a n t e d r e l i e f . ( I s s u e IX i n 

W i l k e r s o n ' s b r i e f . ) I n i t s o r d e r , t h e c i r c u i t c o u r t f o u n d 

t h i s c l a i m t o m e r i t l e s s , s t a t i n g : 

"The p e t i t i o n e r ' s s e v e n t h c l a i m i s t h a t an 
a c c u m u l a t i o n o f m i n o r e r r o r s w o u l d c o n s t i t u t e e r r o r 
w o r t h y o f s e t t i n g a s i d e t h e p e t i t i o n e r ' s c o n v i c t i o n . 
However, t h e C o u r t f i n d s t h a t i f any e r r o r was 
c o m m i t t e d i n t h e p e t i t i o n e r ' s t r i a l , o r i f t r i a l 
c o u n s e l was i n any way i n e f f e c t i v e , t h e r e i s n o t 
enough e r r o r o r i n e f f e c t i v e n e s s p r e s e n t t o have 
p r e j u d i c e d t h e p e t i t i o n e r ' s c a s e . " 

(C. 504.) We a g r e e . 

F i r s t , as e x p l a i n e d i n P a r t s I t h r o u g h V I o f t h i s 

o p i n i o n , n e i t h e r Radney n o r D a v i s and G i l l e n w a t e r s were 

i n e f f e c t i v e ; t h e r e f o r e , t h e r e c o u l d be no c u m u l a t i v e e r r o r . 

S e c o n d , even i f Radney, D a v i s , o r G i l l e n w a t e r s were d e f i c i e n t 

i n any way, t h e r e was no p r e j u d i c e t o W i l k e r s o n . T h e r e f o r e , 

t h e c i r c u i t c o u r t p r o p e r l y d e n i e d t h i s c l a i m . 

B a s e d on t h e f o r e g o i n g , t h e judgment o f t h e c i r c u i t c o u r t 

d e n y i n g W i l k e r s o n ' s R u l e 32 p e t i t i o n i s a f f i r m e d . 

AFFIRMED. 

Windom, K e l l u m , B u r k e , and J o i n e r , J J . , c o n c u r . 
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