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A Montgomery C o u n t y g r a n d j u r y i s s u e d an i n d i c t m e n t 

c h a r g i n g G r e en w i t h s i x c o u n t s o f s e c o n d - d e g r e e a r s o n and one 

c o u n t o f s e c o n d - d e g r e e t h e f t o f p r o p e r t y . Count I c h a r g e d 

Green w i t h s e c o n d - d e g r e e a r s o n f o r a f i r e t h a t b u r n e d a b a r n 

b e l o n g i n g t o John M c N e i l ( " t h e M c N e i l a r s o n " ) . Count I I 

c h a r g e d G reen w i t h s e c o n d - d e g r e e a r s o n f o r a f i r e t h a t b u r n e d 

a m o b i l e home b e l o n g i n g t o Henry P i c k e t t ("the P i c k e t t 

a r s o n " ) . Count I I I c h a r g e d Green w i t h s e c o n d - d e g r e e a r s o n f o r 

a f i r e t h a t b u r n e d p a r t o f a house b e l o n g i n g t o M a r i e t t a 

R u s s e l l ("the R u s s e l l a r s o n " ) . Count I V c h a r g e d G r e e n w i t h 

s e c o n d - d e g r e e t h e f t o f p r o p e r t y f o r t h e t h e f t o f two s h o t g u n s 

and a camera f r o m a house b e l o n g i n g t o Wayne and Joanne C u r r i e 

("the C u r r i e t h e f t " ) . Count V c h a r g e d Green w i t h s e c o n d -

d e g r e e a r s o n f o r a f i r e t h a t b u r n e d p r o p e r t y b e l o n g i n g t o M i k e 

D a r n e l l ("the D a r n e l l a r s o n " ) . Count V I c h a r g e d Green w i t h 

s e c o n d - d e g r e e a r s o n f o r a f i r e t h a t b u r n e d p r o p e r t y b e l o n g i n g 

t o R e g g i e Dubose ("the Dubose a r s o n " ) . Count V I I c h a r g e d 

Green w i t h s e c o n d - d e g r e e a r s o n f o r a f i r e t h a t b u r n e d a house 

b e l o n g i n g t o Wayne and Joanne C u r r i e ("the C u r r i e a r s o n " ) . 

A f t e r h e a r i n g a l l o f t h e e v i d e n c e and b e i n g i n s t r u c t e d by 

th e c i r c u i t c o u r t on t h e a p p l i c a b l e l a w , t h e j u r y f o u n d Green 
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g u i l t y on t h e f o l l o w i n g f o u r c o u n t s : 1 ) c o u n t I , t h e M c N e i l 

a r s o n ; 2 ) c o u n t I I I , t h e R u s s e l l a r s o n ; 3 ) c o u n t IV, t h e 

C u r r i e t h e f t ; and 4 ) c o u n t V I I , t h e C u r r i e a r s o n . 1 The 

c i r c u i t c o u r t s e n t e n c e d G r e en t o c o n c u r r e n t t e r m s o f : 3 y e a r s 

i n p r i s o n f o r M c N e i l a r s o n ( c o u n t I ) ; 20 y e a r s i n p r i s o n f o r 

t h e R u s s e l l a r s o n ( c o u n t I I I ) ; 10 y e a r s i n p r i s o n f o r t h e 

C u r r i e t h e f t ( c o u n t I V ) ; and 20 y e a r s i n p r i s o n f o r t h e C u r r i e 

a r s o n ( c o u n t V I I ) . 

A t t r i a l , t h e S t a t e ' s e v i d e n c e t e n d e d t o e s t a b l i s h t h a t 

on June 1, 2005, G r e e n , P a t r i c k B r a s s e l l , and J a s o n W i l h i t e 

a t t e n d e d a m e e t i n g f o r P i k e Road v o l u n t e e r f i r e f i g h t e r s a t t h e 

f i r e s t a t i o n l o c a t e d on W a l l a h a t c h e e Road. E a c h o f t h e s e men 

was a v o l u n t e e r f i r e f i g h t e r f o r t h e P i k e Road V o l u n t e e r F i r e 

D e p a r t m e n t . A c c o r d i n g t o W i l h i t e and B r a s s e l l , a f t e r t h i s 

m e e t i n g , G r e en s u g g e s t e d t h e y s e t a f i r e b e c a u s e t h e r e had n o t 

been many r e c e n t f i r e s . (R. 130-31, 1 7 0 . ) G r e e n , W i l h i t e , and 

B r a s s e l l t h e n r o d e i n G r e e n ' s t r u c k t o J o h n M c N e i l ' s b a r n , 

w h i c h was l o c a t e d on W a l l a h a t c h e e Road. When t h e y a r r i v e d a t 

t h e b a r n , W i l h i t e and G r e en g o t o u t o f t h e t r u c k and e n t e r e d 

t h e b a r n . So t h a t no one w o u l d see G r e e n ' s t r u c k a t t h e b a r n , 

1The j u r y a c q u i t t e d G r e e n on c o u n t I I , t h e P i c k e t t a r s o n ; 
c o u n t V, t h e D a r n e l l a r s o n ; and c o u n t V I , t h e Dubose a r s o n . 
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B r a s s e l l g o t i n t o t h e d r i v e r ' s s e a t and d r o v e down t h e r o a d . 

Once i n s i d e t h e b a r n , G r e en p l a c e d a b o t t l e c o n t a i n i n g 

f l a m m a b l e l i q u i d u n d e r some hay and i g n i t e d i t . (R. 1 3 2 - 3 3 . ) 

A f t e r t h e b a r n was a b l a z e , B r a s s e l l r e t u r n e d and p i c k e d 

up G r e en and W i l h i t e . The t h r e e men t h e n d r o v e b a c k t o t h e 

f i r e s t a t i o n where t h e y e a c h d e p a r t e d i n t h e i r own v e h i c l e s . 

S h o r t l y a f t e r l e a v i n g , t h e t h r e e men r e c e i v e d an a l a r m c a l l 

r e g a r d i n g t h e f i r e a t t h e b a r n and r e t u r n e d t o t h e f i r e 

s t a t i o n t o h e l p f i g h t t h e f i r e . (R. 1 3 3 - 3 6 . ) The 

f i r e f i g h t e r s , h owever, were n o t a b l e t o e x t i n g u i s h t h e f i r e , 

and t h e b a r n was a t o t a l l o s s . 

On November 16, 2006, Green and J u s t i n Gorman, a n o t h e r 

v o l u n t e e r f i r e m a n , were a t t h e P i k e Road f i r e s t a t i o n . The 

two men d e c i d e d t o go a c r o s s t h e s t r e e t t o Joanne C u r r i e ' s 

house a t 3504 W a l l a h a t c h e e Road and s e t i t on f i r e . A c c o r d i n g 

t o Gorman, t h e two b r o k e i n t h e f r o n t d o o r and e n t e r e d t h e 

h o u s e . W h i l e i n t h e h o u s e , Gorman s t o l e two guns and G r e en 

s t o l e a camera. (R. 2 6 3 - 6 4 . ) T h e r e a f t e r , G r e en u s e d gas and 

c a n d l e o i l t h a t he f o u n d on t h e C u r r i e s ' b a c k p o r c h t o s e t t h e 

C u r r i e s ' bedroom on f i r e . (R. 263, 298, 3 1 1 - 1 4 . ) A f t e r 
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s e t t i n g t h e C u r r i e house on f i r e , G r e e n and Gorman l e f t w i t h 

t h e C u r r i e s ' two s h o t g u n s and camera. 

L a t e r t h a t m o r n i n g , J o a n n e C u r r i e r e c e i v e d a t e l e p h o n e 

c a l l f r o m a r e a l e s t a t e a g e n t i n f o r m i n g h e r t h a t h e r house was 

on f i r e . C u r r i e and h e r h u s b a n d , who were 55 m i l e s away a t 

t h e t i m e , d r o v e t o t h e i r house and f o u n d " f i r e t r u c k s 

e v e r y w h e r e . " (R. 234.) C u r r i e d e s c r i b e d t h e s t a t e o f h e r 

house a f t e r t h e f i r e as "a t o t a l d i s a s t e r . " (R. 235.) W h i l e 

e x a m i n i n g t h e f i r e damage, C u r r i e n o t i c e d t h a t h e r f r o n t d o o r 

had been k i c k e d i n and t h a t two s h o t g u n s and a camera were 

m i s s i n g . (R. 231-35, 238, 245-49.) S u b s e q u e n t l y , w h i l e 

e x e c u t i n g a s e a r c h w a r r a n t , l a w - e n f o r c e m e n t o f f i c e r s r e c o v e r e d 

t h e C u r r i e s ' camera f r o m i n s i d e G r e e n ' s t r u c k . A t t r i a l , M r s . 

C u r r i e t e s t i f i e d t h a t t h e camera s e i z e d f r o m G r e e n ' s t r u c k 

b e l o n g e d t o h e r . F u r t h e r , t h e camera s e i z e d f r o m G r e e n ' s 

t r u c k c o n t a i n e d p i c t u r e s o f t h e C u r r i e f a m i l y . (R. 249-51.) 

Mr s . C u r r i e a l s o t e s t i f i e d t h a t she k e p t a gas can and a 

b o t t l e o f c a n d l e o i l on h e r b a c k p o r c h . A f t e r t h e f i r e , f i r e 

and i n s u r a n c e i n v e s t i g a t o r s came t o t h e house t o examine t h e 

damage. A t some p o i n t d u r i n g t h e i n v e s t i g a t i o n , G r e e n a r r i v e d 

and went d i r e c t l y t o t h e bedroom and r e t r i e v e d t h e gas can and 
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c a n d l e - o i l b o t t l e . G r e e n t h e n gave t h o s e i t e m s t o t h e 

i n v e s t i g a t o r s . (R. 311-14.) 

On November 30, 2006, two weeks a f t e r t h e C u r r i e f i r e , 

G r e e n and Gorman went t o a v a c a n t house t h a t M a r i e t t a R u s s e l l 

i n h e r i t e d f r o m h e r m o t h e r , w h i c h was l o c a t e d a t 4107 O l d P i k e 

Road. (R. 207, 209, 267.) Once t h e r e , G r e e n and Gorman b r o k e 

down t h e b a c k d o o r and e n t e r e d t h e h o u s e . They t h e n g o t a 

c o u c h f r o m one o f t h e f r o n t rooms and moved i t i n t o a bedroom. 

A t t h a t p o i n t , t h e y p o u r e d l a n t e r n o i l on t h e c o u c h and s e t 

i t on f i r e . A f t e r s e t t i n g t h e c o u c h on f i r e , G r e e n and Gorman 

went b a c k t o t h e f i r e s t a t i o n and " w a i t e d f o r t h e c a l l t o come 

i n . " (R. 267.) When t h e f i r e c a l l came i n , t h e two r e s p o n d e d 

t o t h e f i r e . 

L a t e r t h a t day, M r s . R u s s e l l r e c e i v e d a c a l l f r o m a 

n e i g h b o r i n f o r m i n g h e r t h a t h e r m o t h e r ' s house was on f i r e . 

(R. 208.) A l t h o u g h t h e house had b e e n v a c a n t s i n c e h e r 

m o t h e r ' s d e a t h , R u s s e l l and h e r s i s t e r c h e c k e d on i t d a i l y t o 

make s u r e t h e d o o r s were l o c k e d and e v e r y t h i n g was s e c u r e . (R. 

208.) Upon l e a r n i n g t h a t h e r c h i l d h o o d house was b u r n i n g , 

R u s s e l l i m m e d i a t e l y d r o v e t o t h e h o u s e , where she f o u n d t h e 

C i t y o f Montgomery F i r e D e p a r t m e n t and t h e P i k e Road V o l u n t e e r 
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F i r e D e p a r t m e n t f i g h t i n g t h e f i r e . (R. 209.) A c c o r d i n g t o 

Mr s . R u s s e l l , t h e c o u c h f r o m t h e l i v i n g room had been moved 

i n t o t h e bedroom, a f l a m m a b l e l i q u i d had been p o u r e d o v e r i t , 

and i t had been s e t on f i r e . (R. 212.) 

I . 

On a p p e a l , G r e e n f i r s t a r g u e s t h a t t h e c i r c u i t c o u r t 

e r r e d i n d e n y i n g h i s m o t i o n t o s u p p r e s s e v i d e n c e i n t h e f o r m 

o f t h e C u r r i e s ' camera, w h i c h l a w - e n f o r c e m e n t o f f i c e r s f o u n d 

i n h i s t r u c k w h i l e e x e c u t i n g a s e a r c h w a r r a n t . S p e c i f i c a l l y , 

he a r g u e s t h a t t h e s t o l e n camera s h o u l d have been s u p p r e s s e d 

b e c a u s e i t was n o t l i s t e d i n t h e s e a r c h w a r r a n t as an i t e m t o 

be s e i z e d ; t h e r e f o r e , t h e w a r r a n t f a i l e d t o s a t i s f y t h e 

p a r t i c u l a r i t y r e q u i r e m e n t c o n t a i n e d i n t h e F o u r t h Amendment t o 

t h e U n i t e d S t a t e s C o n s t i t u t i o n . 

The p u r p o s e o f t h e F o u r t h Amendment p a r t i c u l a r i t y 

r e q u i r e m e n t i s t o p r e v e n t " [ g ] e n e r a l e x p l o r a t o r y s e a r c h e s . " 

P a l m e r v. S t a t e , 426 So. 2d 950, 952 ( A l a . C r i m . App. 1 9 8 3 ) . 

" G e n e r a l e x p l o r a t o r y s e a r c h e s and s e i z u r e s , w i t h o r w i t h o u t a 

w a r r a n t , c a n n e v e r be j u s t i f i e d and a r e f o r b i d d e n and 

condemned." I d . ( c i t i n g M a r r o n v. U n i t e d S t a t e s , 275 U.S. 192 

(1927 ) ) . I n Ex p a r t e J e n k i n s , 26 So. 3d 464, 474 ( A l a . 2 00 9 ) , 
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t h e A labama Supreme C o u r t e x p l a i n e d t h a t " t h e r e q u i r e m e n t s o f 

p a r t i c u l a r i t y [ o f a s e a r c h w a r r a n t ] a r e met i f t h e s u b s t a n c e 

t o be s e i z e d i s d e s c r i b e d w i t h r e a s o n a b l e p a r t i c u l a r i t y w h i c h , 

i n t u r n , i s t o be e v a l u a t e d i n l i g h t o f t h e r u l e s o f 

p r a c t i c a l i t y , n e c e s s i t y , and common s e n s e . " ( i n t e r n a l 

c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . 

H e r e , t h e s e a r c h w a r r a n t a u t h o r i z e d t h e o f f i c e r s t o 

s e a r c h f o r and t o l a w f u l l y s e i z e "weapons and any and a l l 

i l l e g a l i t e m s o r s u b s t a n c e s u s e d i n t h e c o m m i s s i o n o f 

b u r g l a r y , t h e f t , a r s o n o r any o t h e r f e l o n i e s o r p r o c e e d s 

t h e r e o f . " (C. 73.) (Emphasis added.) The s e a r c h w a r r a n t a l s o 

d e f i n e d t h e a r e a t o be s e a r c h e d " t o encompass t h e main 

b u i l d i n g , any v e h i c l e s , s t o r a g e b u i l d i n g s , and c u r t i l a g e 

l o c a t e d a t 47 H o n e y s u c k l e Lane, C e c i l , A l a b a m a , 36103." (C. 

73.) (Emphasis added.) The s t o l e n camera c l e a r l y was a 

p r o c e e d o f G r e e n ' s i l l e g a l a c t i v i t y , i . e . , t h e t h e f t f r o m t h e 

C u r r i e s . B e c a u s e t h e o f f i c e r s d i s c o v e r e d t h e camera i n t h e 

c o u r s e o f c o n d u c t i n g a s e a r c h p u r s u a n t t o a v a l i d w a r r a n t t h a t 

a d e q u a t e l y d e s c r i b e d w i t h r e a s o n a b l e p a r t i c u l a r i t y what was 

b e i n g s o u g h t , t h e c i r c u i t c o u r t d i d n o t abuse i t s d i s c r e t i o n 

i n d e n y i n g G r e e n ' s m o t i o n t o s u p p r e s s t h e camera. 
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M o r e o v e r , even i f one were t o presume t h a t t h e w a r r a n t 

was i n s u f f i c i e n t l y p a r t i c u l a r as t o t h e camera, t h e c i r c u i t 

c o u r t ' s d e n i a l o f G r e e n ' s m o t i o n t o s u p p r e s s was p r o p e r u n d e r 

t h e p l a i n - v i e w d o c t r i n e . "The p l a i n - v i e w s e i z u r e o f t h e i t e m s 

n o t l i s t e d i n a s e a r c h w a r r a n t i s j u s t i f i e d where t h e 

o f f i c e r ' s i n t r u s i o n i n t o t h e r e s i d e n c e i s p u r s u a n t t o a v a l i d 

s e a r c h w a r r a n t and t h e i t e m s e i z e d i s o f an i n c r i m i n a t i n g 

n a t u r e . " Rowe v. S t a t e , 662 So. 2d 1227, 1229 ( A l a . C r i m . 

App. 1995) ( i n t e r n a l c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . When 

t h e p o l i c e , w h i l e c o n d u c t i n g a l a w f u l s e a r c h u n d e r a w a r r a n t , 

f i n d e v i d e n c e o f a n o t h e r o f f e n s e n o t r e l a t e d t o t h e c r i m e f o r 

w h i c h t h e w a r r a n t was i s s u e d , t h e y may l a w f u l l y s e i z e t h a t 

e v i d e n c e u n d e r t h e p l a i n - v i e w d o c t r i n e . Zumbado v. S t a t e , 615 

So. 2d 1223, 1239 ( A l a . C r i m . App. 1 9 9 3 ) ; B a t y v. S t a t e , 401 

So. 2d 308, 310 ( A l a . C r i m . App. 1 9 8 1 ) . 

H e r e , b e f o r e t h e s e a r c h w a r r a n t was e x e c u t e d , Gorman t o l d 

I n v e s t i g a t o r G r i f f i t h a b o u t t h e camera he and G r e e n had 

s t o l e n . (R. 55.) L a t e r , w h i l e e x e c u t i n g t h e w a r r a n t , 

I n v e s t i g a t o r G r i f f i t h l a w f u l l y e n t e r e d G r e e n ' s t r u c k p u r s u a n t 

t o t h e w a r r a n t . (R. 56.) I n s i d e t h e t r u c k , I n v e s t i g a t o r 
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G r i f f i t h d i s c o v e r e d t h e camera t h a t Gorman had d e s c r i b e d t o 

h e r e a r l i e r . (R. 53-57.) 

B e c a u s e I n v e s t i g a t o r G r i f f i n was l e g a l l y i n G r e e n ' s t r u c k 

p u r s u a n t t o a s e a r c h w a r r a n t when she d i s c o v e r e d t h e camera, 

w h i c h she knew t o be s t o l e n p r o p e r t y b a s e d on Gorman's 

d e s c r i p t i o n , t h e c i r c u i t c o u r t d i d n o t abuse i t s d i s c r e t i o n by 

a l l o w i n g t h e camera t o be a d m i t t e d a t t r i a l u n d e r t h e p l a i n -

v i e w d o c t r i n e . T h e r e f o r e , t h i s i s s u e does n o t e n t i t l e G r e e n 

t o any r e l i e f . 

I I . 

G r e e n n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n d e n y i n g 

h i s m o t i o n f o r a judgment o f a c q u i t t a l . S p e c i f i c a l l y , G r e e n 

a r g u e s t h a t t h e S t a t e f a i l e d t o p r e s e n t e v i d e n c e c o r r o b o r a t i n g 

t h e t e s t i m o n y o f h i s a c c o m p l i c e s ; t h e r e f o r e , t h e r e was 

i n s u f f i c i e n t e v i d e n c e t o s u s t a i n h i s c o n v i c t i o n s . 

I n i t i a l l y , t h i s C o u r t n o t e s t h a t " ' [ i ] n d e t e r m i n i n g t h e 

s u f f i c i e n c y o f t h e e v i d e n c e t o s u s t a i n a c o n v i c t i o n , a 

r e v i e w i n g c o u r t must a c c e p t as t r u e a l l e v i d e n c e i n t r o d u c e d by 

t h e S t a t e , a c c o r d t h e S t a t e a l l l e g i t i m a t e i n f e r e n c e s 

t h e r e f r o m , and c o n s i d e r a l l e v i d e n c e i n a l i g h t most f a v o r a b l e 

t o t h e p r o s e c u t i o n . ' " B a l l e n g e r v. S t a t e , 720 So. 2d 1033, 
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1034 ( A l a . C r i m . App. 1998) ( q u o t i n g F a i r c l o t h v. S t a t e , 471 

So. 2d 485, 488 ( A l a . C r i m . App. 1 9 8 4 ) , a f f ' d , 471 So. 2d 493 

( A l a . 1 9 8 5 ) ) . "'The t e s t u s e d i n d e t e r m i n i n g t h e s u f f i c i e n c y 

o f e v i d e n c e t o s u s t a i n a c o n v i c t i o n i s w h e t h e r , v i e w i n g t h e 

e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o t h e p r o s e c u t i o n , a 

r a t i o n a l f i n d e r o f f a c t c o u l d have f o u n d t h e d e f e n d a n t g u i l t y 

b e y o n d a r e a s o n a b l e d o u b t . ' " Nunn v. S t a t e , 697 So. 2d 497, 

498 ( A l a . C r i m . App. 1997) ( q u o t i n g O'Neal v. S t a t e , 602 So. 

2d 462, 464 ( A l a . C r i m . App. 1 9 9 2 ) ) . "'When t h e r e i s l e g a l 

e v i d e n c e f r o m w h i c h t h e j u r y c o u l d , by f a i r i n f e r e n c e , f i n d 

t h e d e f e n d a n t g u i l t y , t h e t r i a l c o u r t s h o u l d s u b m i t [ t h e c a s e ] 

t o t h e j u r y , and, i n s u c h a c a s e , t h i s c o u r t w i l l n o t d i s t u r b 

t h e t r i a l c o u r t ' s d e c i s i o n . ' " F a r r i o r v. S t a t e , 728 So. 2d 

691, 696 ( A l a . C r i m . App. 1998) ( q u o t i n g Ward v. S t a t e , 557 

So. 2d 848, 850 ( A l a . C r i m . App. 1 9 9 0 ) ) . "The r o l e o f 

a p p e l l a t e c o u r t s i s n o t t o s a y what t h e f a c t s a r e . Our r o l e 

... i s t o j u d g e w h e t h e r t h e e v i d e n c e i s l e g a l l y s u f f i c i e n t t o 

a l l o w s u b m i s s i o n o f an i s s u e f o r d e c i s i o n [by] t h e j u r y . " Ex  

p a r t e B a n k s t o n , 358 So. 2d 1040, 1042 ( A l a . 1 9 7 8 ) . 

F u r t h e r , p u r s u a n t t o § 12-21-222, A l a . Code 1975, a 

f e l o n y c o n v i c t i o n " c a n n o t be had on t h e t e s t i m o n y o f an 
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a c c o m p l i c e u n l e s s c o r r o b o r a t e d by o t h e r e v i d e n c e t e n d i n g t o 

c o n n e c t t h e d e f e n d a n t w i t h t h e c o m m i s s i o n o f t h e o f f e n s e , and 

s u c h c o r r o b o r a t i v e e v i d e n c e , i f i t m e r e l y shows t h e c o m m i s s i o n 

o f t h e o f f e n s e o r t h e c i r c u m s t a n c e s t h e r e o f , i s n o t 

s u f f i c i e n t . " "'The t e s t f o r d e t e r m i n i n g w h e t h e r t h e r e i s 

s u f f i c i e n t c o r r o b o r a t i o n o f t h e t e s t i m o n y o f an a c c o m p l i c e 

c o n s i s t s o f e l i m i n a t i n g t h e t e s t i m o n y g i v e n by t h e a c c o m p l i c e 

and e x a m i n i n g t h e r e m a i n i n g e v i d e n c e t o d e t e r m i n e i f t h e r e i s 

s u f f i c i e n t i n c r i m i n a t i n g e v i d e n c e t e n d i n g t o c o n n e c t t h e 

d e f e n d a n t w i t h t h e c o m m i s s i o n o f t h e o f f e n s e . ' " Ex p a r t e  

B u l l o c k , 770 So. 2d 1062, 1067 ( A l a . 2000) ( q u o t i n g Andrews  

v. S t a t e , 370 So. 2d 320, 321 ( A l a . C r i m . App. 1 9 7 9 ) , c i t i n g 

i n t u r n M i l l e r v. S t a t e , 275 So. 2d 675, 677 ( 1 9 7 3 ) ) . 

"The t e r m ' c o r r o b o r a t e , ' when u s e d i n t h i s c o n n e c t i o n , 

has been s a i d t o mean, i n i t s l e g a l s i g n i f i c a n c e , t o 

s t r e n g t h e n , n o t n e c e s s a r i l y t h e p r o o f o f any s p e c i f i c f a c t as 

t o w h i c h t h e a c c o m p l i c e has t e s t i f i e d , b u t t h e p r o b a t i v e , 

c r i m i n a t i n g f o r c e o f h i s o r h e r t e s t i m o n y . " 23 C.J.S. 

C r i m i n a l Law § 1364 (2006) ( f o o t n o t e s o m i t t e d ) . See a l s o  

K u e n z e l v. S t a t e , 577 So. 2d 474, 518 ( A l a . C r i m . App. 1990) 

( d e f i n i n g c o r r o b o r a t e as " t o s t r e n g t h e n , t o make s t r o n g e r ; t o 
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s t r e n g t h e n , n o t t h e p r o o f o f any p a r t i c u l a r f a c t t o w h i c h t h e 

w i t n e s s has t e s t i f i e d , b u t t o s t r e n g t h e n t h e p r o b a t i v e , 

c r i m i n a t i n g f o r c e o f h i s t e s t i m o n y " ) ( c i t a t i o n s and q u o t a t i o n s 

o m i t t e d ) . " W h i l e c o r r o b o r a t i n g e v i d e n c e need n o t be s t r o n g , 

i t '... must be o f s u b s t a n t i v e c h a r a c t e r , must be i n c o n s i s t e n t 

w i t h t h e i n n o c e n c e o f a d e f e n d a n t and must do more t h a n r a i s e 

a s u s p i c i o n o f g u i l t . ' " B o o k e r v. S t a t e , 477 So. 2d 1388 , 

1390 ( A l a . C r i m . App. 1985) ( q u o t i n g McCoy v. S t a t e , 397 So. 

2d 577 ( A l a . C r i m . App. 1 9 8 1 ) ) . See a l s o McGowan v. S t a t e , 

990 So. 2d 931, 987 ( A l a . C r i m . App. 2003) ( e x p l a i n i n g t h a t 

a l t h o u g h e v i d e n c e c o r r o b o r a t i n g an a c c o m p l i c e ' s t e s t i m o n y need 

o n l y be s l i g h t , i t must t e n d t o c o n n e c t t h e d e f e n d a n t t o t h e 

c r i m e and be i n c o n s i s t e n t w i t h i n n o c e n c e ) . A l t h o u g h t h e 

c o r r o b o r a t i o n must t e n d t o c o n n e c t t h e d e f e n d a n t t o t h e c r i m e , 

i t "need n o t be s u f f i c i e n t l y s t r o n g by i t s e l f t o w a r r a n t a 

c o n v i c t i o n . " M i l e s v. S t a t e , 476 So. 2d 1228, 1234 ( A l a . 

C r i m . App. 1 9 8 5 ) . See a l s o G a v i n v. S t a t e , 891 So. 2d 907, 

976 ( A l a . C r i m . App. 2003) ( e x p l a i n i n g t h a t c o r r o b o r a t i n g 

e v i d e n c e by i t s e l f need n o t be s u f f i c i e n t t o s u s t a i n a 

c o n v i c t i o n ) . S t a t e d d i f f e r e n t l y , " [ c ] o r r o b o r a t i v e e v i d e n c e 

need n o t d i r e c t l y c o n n e c t t h e a c c u s e d w i t h t h e o f f e n s e b u t 
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need o n l y t e n d t o do s o . " Pace v. S t a t e , 904 So. 2d 331, 347 

( A l a . C r i m . App. 2003) ( q u o t i n g Ware v. S t a t e , 409 So. 2d 886, 

891 ( A l a . C r i m . App. 1 9 8 1 ) , q u o t i n g i n t u r n S t a t e v. Canada, 

107 A r i z . 66, 481 P.2d 859 ( 1 9 7 1 ) ) . See a l s o M i l e s , 476 So. 

2d a t 1234 ( c i t i n g L a m b e r t v. S t a t e , 318 So. 2d 364 ( 1 9 7 5 ) , 

and P e o p l e s v. S t a t e , 321 So. 2d 257 (1975)) ("The o n l y 

r e q u i r e m e n t i s t h a t i t t e n d t o c o n n e c t t h e a c c u s e d w i t h t h e 

o f f e n s e . " ) . I n d e e d , as t h i s C o u r t has r e p e a t e d l y e x p l a i n e d , 

a c c o m p l i c e " ' [ c ] o r r o b o r a t i o n need o n l y be s l i g h t t o s u f f i c e , ' " 

S t o i n s k i v. S t a t e , 956 So. 2d 1174 , 1182 ( A l a . C r i m . App. 

2006) ( q u o t i n g I n g l e v. S t a t e , 400 So. 2d 938, 940 ( A l a . C r i m . 

App. 1 9 8 1 ) ) , and t h e p l a i n l a n g u a g e o f § 12-21-222, A l a . Code 

1975, r e q u i r e s o n l y " o t h e r e v i d e n c e t e n d i n g t o c o n n e c t t h e 

d e f e n d a n t w i t h t h e c o m m i s s i o n o f t h e o f f e n s e " ( e m p h a s i s 

a d d e d ) . 

A d d i t i o n a l l y , " i t i s n o t n e c e s s a r y t h a t t h e a c c o m p l i c e 

s h o u l d be c o r r o b o r a t e d w i t h r e s p e c t t o e v e r y f a c t as t o w h i c h 

he o r she t e s t i f i e s , n o r i s i t n e c e s s a r y t h a t c o r r o b o r a t i o n 

s h o u l d e s t a b l i s h a l l t h e e l e m e n t s o f t h e o f f e n s e . " 23 C.J.S. 

C r i m i n a l Law § 1369 (2006) ( f o o t n o t e s o m i t t e d ) . See a l s o  

A r t h u r v. S t a t e , 711 So. 2d 1031, 1059 ( A l a . C r i m . App. 1996) 
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( c i t a t i o n s o m i t t e d ) ( " C o r r o b o r a t i v e e v i d e n c e need n o t d i r e c t l y 

c o n f i r m any p a r t i c u l a r f a c t n o r go t o e v e r y m a t e r i a l f a c t 

s t a t e d by t h e a c c o m p l i c e . " ) ; F e r g u s o n v. S t a t e , 814 So. 2d 

925, 952 ( A l a . C r i m . App. 2000) (same). " I f t h e a c c o m p l i c e i s 

c o r r o b o r a t e d i n p a r t , o r as t o some m a t e r i a l f a c t o r f a c t s 

t e n d i n g t o c o n n e c t t h e a c c u s e d w i t h t h e c r i m e , o r t h e 

c o m m i s s i o n t h e r e o f , t h i s i s s u f f i c i e n t t o a u t h o r i z e an 

i n f e r e n c e by t h e j u r y t h a t he o r she has t e s t i f i e d t r u l y e ven 

w i t h r e s p e c t t o m a t t e r s as t o w h i c h he o r she has n o t been 

c o r r o b o r a t e d , and t h u s s u s t a i n a c o n v i c t i o n . " 23 C.J.S. 

C r i m i n a l Law § 1369 (2006) ( f o o t n o t e s o m i t t e d ) . See a l s o  

Dykes v. S t a t e , 30 A l a . App. 129, 133, 1 So. 2d 754, 756-57 

(1941) ( c i t a t i o n s o m i t t e d ) ( e x p l a i n i n g t h a t " [ i ] t has been 

r e p e a t e d l y h e l d , and a d v i s e d l y s o , t h a t t h e c o r r o b o r a t i o n o f 

t h e t e s t i m o n y o f an a c c o m p l i c e need n o t go t o e v e r y m a t e r i a l 

f a c t t o w h i c h he t e s t i f i e s . I f c o r r o b o r a t e d i n some o f s u c h 

f a c t s t h e j u r y may b e l i e v e t h a t he s p e a k s t h e t r u t h as t o 

a l l . " ) . F u r t h e r , c i r c u m s t a n t i a l e v i d e n c e may be s u f f i c i e n t t o 

c o r r o b o r a t e t h e t e s t i m o n y o f an a c c o m p l i c e . A r t h u r , 711 So. 

2d a t 1059 ( c i t i n g J a c k s o n v. S t a t e , 451 So. 2d 435, 437 ( A l a . 

C r i m . App. 1 9 8 4 ) ) . See a l s o S t e e l e v. S t a t e , 911 So. 2d 21, 
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28 ( A l a . C r i m . App. 2004) ( e x p l a i n i n g t h a t a c c o m p l i c e 

t e s t i m o n y may be c o r r o b o r a t e d by c i r c u m s t a n t i a l e v i d e n c e ) . 

"Whether s u c h c o r r o b o r a t i v e e v i d e n c e e x i s t s i s a q u e s t i o n 

o f l a w t o be r e s o l v e d by t h e t r i a l c o u r t , i t s p r o b a t i v e f o r c e 

and s u f f i c i e n c y b e i n g q u e s t i o n s f o r t h e j u r y . " C a l d w e l l v.  

S t a t e , 418 So. 2d 168, 170 ( A l a . C r i m . App. 1981) ( c i t a t i o n s 

o m i t t e d ) . W i t h t h e s e p r i n c i p l e s i n mind, t h i s C o u r t t u r n s t o 

G r e e n ' s argument t h a t t h e c i r c u i t c o u r t e r r e d i n s u b m i t t i n g 

t h e c h a r g e s t o t h e j u r y due t o a l a c k o f e v i d e n c e 

c o r r o b o r a t i n g t h e a c c o m p l i c e s ' t e s t i m o n y . 

A. 

R e v i e w i n g t h e e v i d e n c e p r e s e n t e d a t t r i a l r e l a t i n g t o t h e 

C u r r i e t h e f t and a r s o n ( c o u n t s IV and V I I ) , t h e S t a t e 

p r e s e n t e d s u f f i c i e n t e v i d e n c e c o r r o b o r a t i n g J u s t i n Gorman's 

t e s t i m o n y t o a l l o w t h e s e c o u n t s t o be s u b m i t t e d t o t h e j u r y . 2 

E x c l u d i n g Gorman's t e s t i m o n y , t h e S t a t e p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t on November 16, 2006, i n d i v i d u a l s b r o k e i n t h e 

f r o n t d o o r and e n t e r e d t h e C u r r i e s ' h o u s e . W h i l e i n t h e 

h o u s e , t h e i n d i v i d u a l s s t o l e two f i r e a r m s and a d i g i t a l 

2 I t i s u n d i s p u t e d t h a t Gorman was G r e e n ' s a c c o m p l i c e i n 
t h e C u r r i e t h e f t and a r s o n and t h e R u s s e l l a r s o n . T h e r e f o r e , 
t h i s c o u r t n e e d n o t a d d r e s s t h e e v i d e n c e e s t a b l i s h i n g Gorman's 
c o m p l i c i t y i n t h o s e c r i m e s . 

16 



CR-08-0352 

camera. D u r i n g t h i s t i m e , t h e i n d i v i d u a l s removed gas and 

c a n d l e o i l c o n t a i n e r s f o u n d on t h e C u r r i e s ' b a c k p o r c h and 

t o o k t h e c o n t a i n e r s t o t h e C u r r i e s ' bedroom. The i n d i v i d u a l s 

t h e n s e t f i r e t o t h e gas and c a n d l e o i l , l e f t t h e c o n t a i n e r s 

i n t h e C u r r i e s ' bedroom, and l e f t t h e house w i t h t h e s t o l e n 

p r o p e r t y . 

L a t e r , a f t e r i n s u r a n c e i n v e s t i g a t o r s came t o t h e house t o 

examine t h e damage, Green a r r i v e d and went s t r a i g h t t o t h e 

bedroom, r e t r i e v e d t h e gas c a n and c a n d l e - o i l b o t t l e , and gave 

t h o s e i t e m s t h e i n v e s t i g a t o r s . (R. 311-14.) The f a c t t h a t 

G r e e n i m m e d i a t e l y went t o t h e room where t h e f i r e was s t a r t e d 

and r e t r i e v e d t h e a c c e l e r a n t c a n i s t e r s u s e d t o s t a r t t h e f i r e 

s u g g e s t s a f a m i l i a r i t y w i t h t h e c r i m e l i k e l y r e s e r v e d f o r an 

i n d i v i d u a l r e s p o n s i b l e f o r i t . As t h i s C o u r t has h e l d , " [ a ] n 

a c c u s e d ' s c o n s c i o u s n e s s o f g u i l t as shown by t h e e v i d e n c e may 

be c o r r o b o r a t i v e . " J a c k s v. S t a t e , 364 So. 2d 397, 405 ( A l a . 

C r i m . App. 1 9 7 8 ) . C o n s c i o u s n e s s o f g u i l t may be i n f e r r e d f r o m 

an a c c u s e d ' s a c t i o n s a f t e r t h e o f f e n s e and s u c h a c t i o n s "may 

be c o n s i d e r e d as c o r r o b o r a t i v e e v i d e n c e . " A r t h u r , 711 So. 2d 

a t 1061. See B a l l a r d v. S t a t e , 767 So. 2d 1123, 1130 ( A l a . 

C r i m . App. 1999) ("The p o s t - c r i m e c o n d u c t o f t h e d e f e n d a n t 
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shows h i s o r h e r s t a t e o f mind w h i c h has been c h a r a c t e r i z e d by 

o u r c o u r t s as c o n s c i o u s n e s s o f g u i l t , and may be a d m i t t e d as 

c i r c u m s t a n t i a l e v i d e n c e o f g u i l t " ) ; J a c k s , 364 So. 2d a t 405 

( " A d d i t i o n a l l y , s u f f i c i e n t c o r r o b o r a t i o n o f t h e t e s t i m o n y o f 

an a c c o m p l i c e may be f u r n i s h e d ... by t h e s u s p i c i o u s c o n d u c t 

o f t h e a c c u s e d . . . . " ) ; 23 C.J.S. C r i m i n a l Law § 1380 (2006) 

( f o o t n o t e s o m i t t e d ) ( e x p l a i n i n g t h a t " [ s ] u f f i c i e n t 

c o r r o b o r a t i o n o f t h e t e s t i m o n y o f an a c c o m p l i c e t o w a r r a n t a 

c o n v i c t i o n may be f u r n i s h e d by t h e s u s p i c i o u s c o n d u c t o f t h e 

a c c u s e d " ) . G r e e n ' s s u s p i c i o u s c o n d u c t d u r i n g t h e f i r e 

i n v e s t i g a t i o n t e n d s t o c o n n e c t him w i t h t h e C u r r i e t h e f t and 

a r s o n . See g e n e r a l l y , P a c e , 904 So. 2d a t 347. 

I n a d d i t i o n t o G r e e n ' s s u s p i c i o u s c o n d u c t , a l a w -

e n f o r c e m e n t o f f i c e r f o u n d t h e C u r r i e s ' s t o l e n camera i n 

G r e e n ' s t r u c k . "The p o s s e s s i o n by t h e a c c u s e d o f t h e f r u i t s 

o f t h e c r i m e , o f i t s e l f [ , ] g e n e r a l l y t e n d s t o c o n n e c t him o r 

h e r w i t h t h e c o m m i s s i o n o f t h e c r i m e , and [ i s ] s u f f i c i e n t t o 

s a t i s f y t h e c o r r o b o r a t i o n r e q u i r e m e n t f o r a c c o m p l i c e 

t e s t i m o n y . " 23 C.J.S. C r i m i n a l Law § 1376 (2006) ( f o o t n o t e s 

o m i t t e d ) ; see a l s o B r a d l e y v. S t a t e , 450 So.2d 173, 176 ( A l a . 

C r i m . App. 1983) ( h o l d i n g t h a t a d e f e n d a n t ' s p o s s e s s i o n o f t h e 
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f r u i t s o f t h e c r i m e i s s u f f i c i e n t t o c o r r o b o r a t e an 

a c c o m p l i c e ' s t e s t i m o n y ) . F u r t h e r , G r e en a c k n o w l e d g e d t h a t t h e 

camera f o u n d i n s i d e h i s t r u c k was c o r r o b o r a t i n g e v i d e n c e f o r 

t h e C u r r i e t h e f t and a r s o n . (R. 362.) A d d i t i o n a l l y , when l a w 

e n f o r c e m e n t f o u n d t h e camera, Green f a l s e l y s t a t e d t h a t t h e 

camera b e l o n g e d t o t h e f i r e d e p a r t m e n t . G r e e n ' s a t t e m p t t o 

c o n c e a l f r o m l a w e n f o r c e m e n t t h e f a c t t h a t t h e camera was 

s t o l e n p r o p e r t y a l s o t e n d s t o c o n n e c t h im w i t h t h e C u r r i e 

a r s o n and t h e f t . See L e o n a r d v. S t a t e , 459 So. 2d 970, 972 

( A l a . C r i m . App. 1984) ( h o l d i n g t h a t a d e f e n d a n t ' s a t t e m p t t o 

c o n c e a l a c r i m e may c o r r o b o r a t e an a c c o m p l i c e ' s t e s t i m o n y ) ; 23 

C.J.S. C r i m i n a l Law § 1377 (2006) ( f o o t n o t e s o m i t t e d ) 

( e x p l a i n i n g t h a t " [ s ] t a t e m e n t s made by a c c u s e d w h i c h a r e 

c o n t r a d i c t o r y , i n c o n s i s t e n t , e v a s i v e , o r f a l s e have been f o u n d 

t o be c o r r o b o r a t i v e " ) . 

B a s e d on t h e f o r e g o i n g , t h e S t a t e p r e s e n t e d e v i d e n c e 

c o r r o b o r a t i n g Gorman's t e s t i m o n y . E v i d e n c e e s t a b l i s h i n g 

G r e e n ' s p o s t - c r i m e s u s p i c i o u s c o n d u c t , h i s p o s s e s s i o n o f 

f r u i t s o f t h e c r i m e , and h i s a t t e m p t t o c o n c e a l t h e c r i m e 

s u f f i c i e n t l y c o n n e c t e d Green t o t h e C u r r i e t h e f t and a r s o n . 
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A c c o r d i n g l y , t h e c i r c u i t c o u r t c o r r e c t l y s u b m i t t e d t h o s e 

c h a r g e s t o t h e j u r y . 

B. 

N e x t , r e v i e w i n g t h e e v i d e n c e p r e s e n t e d a t t r i a l r e l a t i n g 

t o t h e R u s s e l l a r s o n ( c o u n t I I I ) , t h e S t a t e a l s o p r e s e n t e d 

s u f f i c i e n t e v i d e n c e c o r r o b o r a t i n g Gorman's t e s t i m o n y t o a l l o w 

t h i s c h a r g e t o be s u b m i t t e d t o t h e j u r y . The S t a t e ' s e v i d e n c e 

t e n d e d t o show t h a t t h e C u r r i e t h e f t and a r s o n and t h e R u s s e l l 

a r s o n were c o m m i t t e d i n a s i m i l a r manner and were p a r t o f a 

common p l a n o r scheme. (R. 100) ( a r g u i n g t h a t t h e r e i s a 

"common v e i n " t h r o u g h o u t a l l o f t h e c r i m e s , i . e . , t h e f i r e s 

were s e t i n b e d r o o m s ) ; (R. 3 1 8 ) ( t h e c i r c u i t c o u r t r e c o g n i z e d 

t h a t a l l o f t h e c r i m e s were c o n n e c t e d ) . 

" [ E ] v i d e n c e c o r r o b o r a t i n g an a c c o m p l i c e ' s t e s t i m o n y on 

one c r i m e c h a r g e d can be u s e d t o p r o v i d e t h e r e q u i r e d 

c o r r o b o r a t i o n on o t h e r c r i m e s c h a r g e d where a common p l a n o r 

scheme i s i n v o l v e d . " 23 C.J.S. C r i m i n a l Law § 1369 (2006) 

( f o o t n o t e s o m i t t e d ) . See P e o p l e v. Adams, 222 A.D.2d 1093, 

1094, 636 N.Y.S.2d 242 (1995) ( h o l d i n g t h a t " e v i d e n c e 

c o r r o b o r a t i n g t h e a c c o m p l i c e ' s t e s t i m o n y on one c r i m e c h a r g e d 

may be u s e d t o p r o v i d e t h e r e q u i r e d c o r r o b o r a t i o n on o t h e r 

20 



CR-08-0352 

c r i m e s c h a r g e d [when t h o s e c r i m e s a r e p a r t o f ] a common p l a n 

o r s c h e m e " ) ; P e o p l e v. Mensche 276 A.D.2d 834, 835, 714 

N.Y.S.2d 377, 379 (2000) ( h o l d i n g t h a t when t h e r e i s e v i d e n c e 

o f a "common p l a n o r scheme w i t h r e s p e c t t o [ a ] s e r i e s o f 

[ c r i m e s ] , e v i d e n c e c o r r o b o r a t i n g an a c c o m p l i c e w i t h r e s p e c t t o 

one o f f e n s e i s s u f f i c i e n t t o p r o v i d e t h e r e q u i r e d 

c o r r o b o r a t i o n w i t h r e s p e c t t o t h e o t h e r s i m i l a r c r i m e s " ) ; 

P e o p l e v. S p e n c e r , 272 A.D.2d 682, 684, 708 N.Y.S.2d 488, 491 

(2000) (same); P e o p l e v. G l a n d a , 5 A.D.3d 945, 952, 774 

N.Y.S.2d 576, 582-83 (2004) (same); see a l s o P e o p l e v.  

G o l d f e l d , 60 A.D.2d 1, 400 N.Y.S.2d 229 (1977) ( r e m o v i n g t h e 

b u r d e n o f s h o w i n g c o r r o b o r a t i o n f o r e v e r y c o u n t i f t h e r e i s 

s u f f i c i e n t e v i d e n c e o f a common scheme o r p l a n ) . 

" [ S ] i m i l a r i t y i n t h e c o m m i s s i o n o f [ m u l t i p l e ] c r i m e s i n a 

g i v e n l o c a l i t y i s i t s e l f a c i r c u m s t a n c e t e n d i n g t o c o r r o b o r a t e 

t h e t e s t i m o n y o f an a c c o m p l i c e . " P e o p l e v. B l a c k w e l l , 257 

C a l . App. 2d 313, 320-21, 64 C a l . R p t r . 642, 647 (1967) 

( c i t i n g P e o p l e v. R o b i n s o n , 184 C a l . App. 2d 69, 77, 7 C a l . 

R p t r . 202, 207 ( 1 9 6 0 ) ) . C f . M c C o n n e l l v. S t a t e , 166 Ga. App. 

530, 531-32, 304 S.E.2d 733, 735 (1983) ( h o l d i n g t h a t p a s t 

c r i m e s may c o r r o b o r a t e an a c c o m p l i c e ' s t e s t i m o n y r e g a r d i n g a 
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c u r r e n t c r i m e when t h e modus o p e r a n d i o f t h e c r i m e s a r e 

s i m i l a r ) . I t i s a x i o m a t i c t h a t when an i n d i v i d u a l and an 

a c c o m p l i c e commit a s e r i e s o f c r i m e s as p a r t o f a common 

scheme o r p l a n , e v i d e n c e c o r r o b o r a t i n g t h e a c c o m p l i c e ' s 

t e s t i m o n y r e g a r d i n g one o f t h e o f f e n s e s " t e n d [ s ] t o c o n n e c t 

t h e a c c u s e d w i t h t h e [ o t h e r ] o f f e n s e [ s ] , " M i l e s , 476 So. 2d a t 

1234, t h a t were c o m m i t t e d i n a s i m i l a r manner and as p a r t o f 

t h e common scheme o r p l a n . 3 C f . P a c e , 904 So. 2d a t 347 

( q u o t i n g Ware, 409 So. 2d a t 891, q u o t i n g i n t u r n Canada, 107 

A r i z . 66, 481 P.2d 859) ( h o l d i n g t h a t " [ c ] o r r o b o r a t i v e 

e v i d e n c e need n o t d i r e c t l y c o n n e c t t h e a c c u s e d w i t h t h e 

o f f e n s e b u t need o n l y t e n d t o do s o " ) . By p r e s e n t i n g e v i d e n c e 

c o r r o b o r a t i n g an a c c o m p l i c e ' s t e s t i m o n y r e g a r d i n g one c r i m e i n 

3 T h i s C o u r t n o t e s t h a t a l l o w i n g " e v i d e n c e c o r r o b o r a t i n g 
an a c c o m p l i c e ' s t e s t i m o n y on one c r i m e c h a r g e d [ t o be] u s e d t o 
[ c o r r o b o r a t e t h e a c c o m p l i c e ' s t e s t i m o n y ] on o t h e r c r i m e s 
c h a r g e d where a common p l a n o r scheme i s i n v o l v e d , " 23 C.J.S. 
C r i m i n a l Law § 1369 ( 2 0 0 6 ) , does n o t r u n a f o u l o f t h e l a n g u a g e 
i n § 12-21-222, A l a . Code 1975, s t a t i n g t h a t " m e r e l y s h o w [ i n g ] 
t h e c o m m i s s i o n o f t h e o f f e n s e o r t h e c i r c u m s t a n c e s t h e r e o f [ ] 
i s n o t s u f f i c i e n t . " E v i d e n c e e s t a b l i s h i n g a s e r i e s o f c r i m e s 
c o n n e c t e d b y a common scheme o r p l a n a n d e v i d e n c e 
c o r r o b o r a t i n g an a c c o m p l i c e ' s t e s t i m o n y r e g a r d i n g one o f t h o s e 
c r i m e s e s t a b l i s h e s more t h a n m e r e l y t h e c i r c u m s t a n c e s o f t h e 
c r i m e . I n s t e a d , s u c h e v i d e n c e t e n d s t o c o n n e c t t h e d e f e n d a n t 
t o e a c h o f t h e c r i m e s . C f . Adams, 222 A.D.2d a t 1094, 636 
N.Y.S.2d a t 242. 
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a s e r i e s o f c r i m e s t h a t were p a r t o f a common scheme o r p l a n , 

t h e S t a t e has p r e s e n t e d c i r c u m s t a n t i a l e v i d e n c e e s t a b l i s h i n g 

"some m a t e r i a l f a c t o r f a c t s t e n d i n g t o c o n n e c t t h e a c c u s e d 

w i t h t h e c r i m e [ t h a t a r e ] s u f f i c i e n t t o a u t h o r i z e an i n f e r e n c e 

by t h e j u r y t h a t [ t h e a c c o m p l i c e ] has t e s t i f i e d t r u l y e ven 

w i t h r e s p e c t t o m a t t e r s as t o w h i c h he o r she has n o t been 

c o r r o b o r a t e d 23 C.J.S. C r i m i n a l Law § 1369 (2006) 

( f o o t n o t e s o m i t t e d ) . See a l s o Dykes, 1 So. 2d 756-57 

( e x p l a i n i n g t h a t " [ i ] t has been r e p e a t e d l y h e l d , and a d v i s e d l y 

s o , t h a t t h e c o r r o b o r a t i o n o f t h e t e s t i m o n y o f an a c c o m p l i c e 

need n o t go t o e v e r y m a t e r i a l f a c t t o w h i c h he t e s t i f i e s . I f 

c o r r o b o r a t e d i n some o f s u c h f a c t s t h e j u r y may b e l i e v e t h a t 

he s p e a k s t h e t r u t h as t o a l l . " ) ; A r t h u r , 711 So. 2d a t 1059 

( A l a . C r i m . App. 1996) ( c i t a t i o n s o m i t t e d ) ( " C o r r o b o r a t i v e 

e v i d e n c e need n o t d i r e c t l y c o n f i r m any p a r t i c u l a r f a c t n o r go 

t o e v e r y m a t e r i a l f a c t s t a t e d by t h e a c c o m p l i c e . " ) . 

E x c l u d i n g Gorman's t e s t i m o n y , t h e e v i d e n c e p r e s e n t e d a t 

t r i a l i n d i c a t e d t h a t t h e C u r r i e t h e f t , t h e C u r r i e a r s o n , and 

R u s s e l l a r s o n were c o m m i t t e d i n a s i m i l a r manner and were p a r t 

o f a common scheme o r p l a n . The S t a t e p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t G r e e n ' s m o t i v e f o r s t a r t i n g t h e f i r e s was h i s 
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d e s i r e , as a f i r e m a n , t o r e s p o n d t o f i r e s . (R. 131, 1 7 0 . ) 4 

The C u r r i e t h e f t and a r s o n and t h e R u s s e l l a r s o n were o n l y 

f o u r m i l e s a p a r t . 5 B o t h h o u s e s were i n t h e same a r e a as t h e 

P i k e Road V o l u n t e e r F i r e S t a t i o n on W a l l a h a t c h e e Road where 

b o t h G r e en and Gorman were v o l u n t e e r f i r e f i g h t e r s . 

F u r t h e r m o r e , a mere two weeks l a p s e d b e t w e e n t h e C u r r i e a r s o n 

and t h e R u s s e l l a r s o n . 

I n a d d i t i o n t o t h e common m o t i v e , t h e common l o c a l e , and 

t h e s h o r t t i m e f r a m e , t h e manner i n w h i c h t h e two a r s o n s were 

c o m m i t t e d was v e r y s i m i l a r . I n e a c h f i r e , t h e i n d i v i d u a l s who 

s e t t h e f i r e b r o k e i n a d o o r t o g a i n a c c e s s t o t h e h o u s e . I n 

e a c h c a s e , t h e i n d i v i d u a l s u s e d an a c c e l e r a n t t o s e t t h e 

f i r e s . And, i n e a c h c a s e , t h e i n d i v i d u a l s s e t t h e f i r e 

s p e c i f i c a l l y i n t h e bedrooms. I n f a c t , b e c a u s e t h e R u s s e l l 

4James W i l h i t e a nd P a t r i c k B r a s s e l l p r o v i d e d t e s t i m o n y 
r e l a t i n g t o G r e e n ' s m o t i v e . These two i n d i v i d u a l s were n o t 
a c c o m p l i c e s i n t h e C u r r i e t h e f t and a r s o n o r t h e R u s s e l l 
a r s o n . 

5The C u r r i e a r s o n o c c u r r e d a t 3504 W a l l a h a t c h e e Road, P i k e 
Road, A l a b a m a . The R u s s e l l a r s o n o c c u r r e d a t 4107 P i k e Road, 
P i k e Road, A l a b a m a . T h i s C o u r t t a k e s j u d i c i a l n o t i c e t h a t t h e 
d i s t a n c e b e t w e e n t h e s e two a d d r e s s e s i s r o u g h l y f o u r m i l e s . 
See S t a t e v. G r e e n , 992 So. 2d 82, 85, n. 1 ( A l a . C r i m . App. 
2 0 0 8 ) . 
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h o u s e was v a c a n t , t h e i n d i v i d u a l s h a d t o d r a g a c o u c h f r o m 

a n o t h e r room i n t o t h e bedroom i n o r d e r t o have an i t e m i n t h e 

bedroom t h a t c o u l d be s a t u r a t e d w i t h t h e a c c e l e r a n t and s e t on 

f i r e . 

W i t h e v i d e n c e i n d i c a t i n g a common m o t i v e f o r t h e c r i m e s 

and e v i d e n c e i n d i c a t i n g t h a t t h e c r i m e s were c o m m i t t e d i n a 

s i m i l a r manner, i n a common l o c a l e , a nd w i t h i n a s h o r t t i m e 

f r a m e , t h e S t a t e p r e s e n t e d s u f f i c i e n t e v i d e n c e t o e s t a b l i s h 

t h a t t h e C u r r i e a r s o n a n d t h e R u s s e l l a r s o n were p a r t o f a 

common scheme o r p l a n . See B l a c k w e l l , 257 C a l . App. 2d a t 

320-21, 64 C a l . R p t r . a t 647 ( " [ S ] i m i l a r i t y i n t h e c o m m i s s i o n 

o f [ m u l t i p l e ] c r i m e s i n a g i v e n l o c a l i t y i s i t s e l f a 

c i r c u m s t a n c e t e n d i n g t o c o r r o b o r a t e t h e t e s t i m o n y o f an 

a c c o m p l i c e . " ) ; Ex p a r t e B u l l o c k , 770 So. 2d a t 1067 ( r u l i n g 

t h a t a l t h o u g h " [ p ] r o o f o f a d e f e n d a n t ' s m o t i v e , a l o n e , i s n o t 

s u f f i c i e n t t o c o r r o b o r a t e an a c c o m p l i c e ' s t e s t i m o n y and t o 

c o n n e c t t h e d e f e n d a n t t o t h e c r i m e [ , ] ... p r o o f o f a 

d e f e n d a n t ' s m o t i v e c o u p l e d w i t h o t h e r f a c t s c o n n e c t i n g t h e 

d e f e n d a n t t o t h e c r i m e may be s u f f i c i e n t t o c o r r o b o r a t e an 

a c c o m p l i c e ' s t e s t i m o n y " ) . As d i s c u s s e d a b o v e , t h e S t a t e 

p r e s e n t e d s u f f i c i e n t e v i d e n c e c o r r o b o r a t i n g Gorman's t e s t i m o n y 
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r e l a t i n g t o t h e C u r r i e t h e f t and a r s o n . B e c a u s e t h e C u r r i e 

t h e f t , t h e C u r r i e a r s o n and t h e R u s s e l l a r s o n were p a r t o f a 

common scheme o r p l a n , t h e " e v i d e n c e c o r r o b o r a t i n g [Gorman's] 

t e s t i m o n y on [ t h e C u r r i e t h e f t and a r s o n ] p r o v i d e [ d ] t h e 

r e q u i r e d c o r r o b o r a t i o n on [ t h e R u s s e l l a r s o n ] . " Adams, 222 

A.D.2d a t 1094, 636 N.Y.S.2d a t 242. T h e r e f o r e , t h e c i r c u i t 

c o u r t d i d n o t e r r i n s u b m i t t i n g t h e R u s s e l l a r s o n c o u n t t o t h e 

j u r y . 

C. 

I n r e g a r d t o t h e e v i d e n c e p r e s e n t e d a t t r i a l r e l a t i n g t o 

t h e M c N e i l a r s o n ( c o u n t I ) , t h e S t a t e f a i l e d t o p r e s e n t any 

e v i d e n c e , a s i d e f r o m t h e a c c o m p l i c e t e s t i m o n y , t h a t w o u l d t e n d 

t o c o n n e c t G r e en t o t h e c r i m e . E x c l u d i n g James W i l h i t e ' s and 

P a t r i c k B r a s s e l l ' s t e s t i m o n y , t h e S t a t e ' s e v i d e n c e m e r e l y 

e s t a b l i s h e d t h a t t h e M c N e i l b a r n b u r n e d t o t h e g r o u n d and t h a t 

a r s o n c o u l d n o t be r u l e d o u t as a c a u s e o f t h e f i r e . 6 

E v i d e n c e e s t a b l i s h i n g t h a t t h e M c N e i l b a r n b u r n e d and t h a t 

a r s o n c o u l d n o t be r u l e d o u t as t h e c a u s e o f t h e f i r e f a l l s 

6 I t i s u n d i s p u t e d t h a t W i l h i t e and B r a s s e l l were G r e e n ' s 
a c c o m p l i c e s d u r i n g t h e M c N e i l a r s o n . T h e r e f o r e , i t i s 
u n n e c e s s a r y f o r t h i s C o u r t t o d i s c u s s t h e e v i d e n c e 
e s t a b l i s h i n g t h e i r c o m p l i c i t y i n t h a t c r i m e . Gorman, however, 
was n o t an a c c o m p l i c e i n t h e M c N e i l a r s o n . 
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f a r s h o r t o f t h e t y p e o f e v i d e n c e n e c e s s a r y t o c o n n e c t G r e en 

t o t h e a r s o n . C f . Ex p a r t e M c C u l l o u g h , 21 So. 3d 758, 762 

( A l a . 2009) ( h o l d i n g t h a t t h e S t a t e p r e s e n t e d i n s u f f i c i e n t 

e v i d e n c e t o c o r r o b o r a t e an a c c o m p l i c e ' s t e s t i m o n y when w i t h o u t 

t h e a c c o m p l i c e ' s t e s t i m o n y , t h e S t a t e ' s e v i d e n c e m e r e l y 

e s t a b l i s h e d t h a t a b u r g l a r y o c c u r r e d and t h a t t h e b u r g l a r s 

were m a l e ) . 

M o r e o v e r , t h e S t a t e d i d n o t p r e s e n t s u f f i c i e n t e v i d e n c e 

t o c o n n e c t t h e M c N e i l a r s o n w i t h a common scheme o r p l a n . 

A l t h o u g h t h e m o t i v e f o r t h e f i r e s was t h e same, i . e . , t h e 

d e s i r e o f t h e v o l u n t e e r f i r e f i g h t e r s t o r e s p o n d t o f i r e s , 

a l m o s t one and o n e - h a l f y e a r s l a p s e d b e tween t h e M c N e i l a r s o n 

and t h e C u r r i e a r s o n . F u r t h e r , t h e M c N e i l a r s o n i n v o l v e d a 

b a r n w h i l e t h e C u r r i e a r s o n i n v o l v e d a h o u s e . F i n a l l y , G r e e n 

d i d n o t use t h e same a c c o m p l i c e s i n t h e M c N e i l a r s o n and t h e 

C u r r i e a r s o n . 

I n s h o r t , e x c l u d i n g W i l h i t e ' s and B r a s s e l l ' s t e s t i m o n y , 

t h e S t a t e f a i l e d t o p r e s e n t any " i n c r i m i n a t i n g e v i d e n c e 

t e n d i n g t o c o n n e c t [ G r e e n ] w i t h t h e c o m m i s s i o n o f t h e [ M c N e i l 

a r s o n ] . ' " Ex p a r t e B u l l o c k , 770 So. 2d a t 1067 ( q u o t i n g 

A n d rews, 370 So. 2d a t 321, c i t i n g i n t u r n M i l l e r , 275 So. 2d 

a t 6 7 7 ) . T h e r e f o r e , t h e S t a t e f a i l e d t o p r e s e n t s u f f i c i e n t 
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e v i d e n c e t o s u s t a i n G r e e n ' s c o n v i c t i o n f o r t h e N c N e i l a r s o n , 

and t h e c i r c u i t c o u r t e r r e d i n d e n y i n g G r e e n ' s m o t i o n f o r a 

judgment o f a c q u i t t a l on t h a t c h a r g e . See § 12-21-222, A l a . 

Code 1975. 

B a s e d on t h e f o r e g o i n g , t h e c i r c u i t c o u r t ' s judgment i s 

a f f i r m e d as t o c o u n t s I I I , IV, and V I I ( t h e C u r r i e t h e f t , t h e 

C u r r i e a r s o n , and t h e R u s s e l l a r s o n ) . However, b e c a u s e t h e 

e v i d e n c e was i n s u f f i c i e n t u n d e r § 12-21-222, A l a . Code 1975, 

t o c o r r o b o r a t e W i l h i t e ' s and B r a s s e l l ' s t e s t i m o n y r e g a r d i n g 

t h e M c N e i l a r s o n ( c o u n t I ) , as t o t h a t c o u n t , t h e judgment o f 

t h e c i r c u i t c o u r t i s r e v e r s e d and a judgment o f a c q u i t t a l i s 

r e n d e r e d f o r G r e e n . See Ex p a r t e M c C u l l o u g h , 21 So. 3d a t 

764. 

AFFIRMED IN PART; REVERSED IN PART; and JUDGMENT RENDERED 

IN PART. 

W i s e , P . J . , a n d W e l c h and K e l l u m , J J . , and Maddox, 

S p e c i a l J u d g e , 7 c o n c u r . M a i n , J . , r e c u s e s h i m s e l f . 

7 R e t i r e d A s s o c i a t e J u s t i c e Hugh Maddox was a p p o i n t e d on 
J a n u a r y 15, 2010. See § 12-3-17, A l a . Code 1975. 
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