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PER CURIAM. 

The a p p e l l a n t , S t a n Dubose, a p p e a l s h i s c o n v i c t i o n s f o r 

a s s a u l t i n t h e s e c o n d d e g r e e and k i d n a p p i n g i n t h e s e c o n d 

d e g r e e . He was s e n t e n c e d t o 15 y e a r s i n p r i s o n on t h e a s s a u l t 

c o n v i c t i o n and t o 4 0 y e a r s i n p r i s o n on t h e k i d n a p p i n g 
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c o n v i c t i o n , t h e s e n t e n c e s t o be s e r v e d c o n s e c u t i v e l y . Dubose 

was c o n v i c t e d o f t h e o f f e n s e s i n December 1995, b u t he was n o t 

s e n t e n c e d u n t i l J a n u a r y 2009. He f i l e d a w r i t t e n n o t i c e o f 

a p p e a l on M a r c h 2, 2009. W h i l e a t t e m p t i n g t o o b t a i n t h e 

t r a n s c r i p t t h i s C o u r t was n o t i f i e d by t h e c i r c u i t c l e r k ' s 

o f f i c e t h a t t h e t r a n s c r i p t o f Dubose's 1995 t r i a l c o u l d n o t be 

c o m p l e t e d b e c a u s e t h e c o u r t r e p o r t e r who r e c o r d e d t h o s e 

p r o c e e d i n g s c o u l d n o t be l o c a t e d . Our r e v i e w o f t h e c l e r k ' s 

p o r t i o n o f t h e r e c o r d t h a t t h i s C o u r t r e c e i v e d showed t h a t 

Dubose had e s c a p e d b e f o r e he was s e n t e n c e d . B a s e d on t h e s e 

a s s e r t i o n s we r e q u e s t e d t h a t t h e p a r t i e s r e s p o n d as t o why 

t h i s a p p e a l s h o u l d n o t be d i s m i s s e d . B o t h Dubose and t h e 

S t a t e f i l e d r e s p o n s e s t o o u r r e q u e s t . 

F i r s t , Dubose a r g u e s t h a t he d i d n o t e s c a p e b e c a u s e , he 

s a y s , one o f t h e d e p u t i e s e r r o n e o u s l y r e l e a s e d him f r o m j a i l . 

A t t a c h e d t o t h e S t a t e ' s r e s p o n s e i s an a f f i d a v i t e x e c u t e d by 

t h e D i s t r i c t A t t o r n e y f o r t h e T h i r d J u d i c i a l C i r c u i t -- Ben 

R e e v e s . 1 Mr. R e e v e s ' s a f f i d a v i t s t a t e s : 

"Mr. S t a n Dubose was c o n v i c t e d on December 19, 
1995, f o r a s s a u l t s e c o n d d e g r e e and k i d n a p i n g s e c o n d 

1 I n Young v. S t a t e , 518 So. 2d 822 ( A l a . Crim. App. 1987), 
we r e l i e d on an a f f i d a v i t t o show t h a t the a p p e l l a n t had 
escaped. 
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d e g r e e . He e s c a p e d b e f o r e he c o u l d be s e n t e n c e d and 
has been r e s i d i n g i n F l o r i d a and has s p e n t some t i m e 
i n s t a t e p r i s o n . He was r e t u r n e d t o Alabama i n 
A u g u s t o f 2008, and on J a n u a r y 29, 200 9, was 
s e n t e n c e d t o ( 1 5 ) f i f t e e n y e a r s on t h e a s s a u l t 
s e c o n d d e g r e e , and ( 4 0 ) f o r t y y e a r s on t h e 
k i d n a p p i n g s e c o n d d e g r e e . 

" B etween c o n v i c t i o n and h i s s e n t e n c i n g ( 1 3 ) 
t h i r t e e n y e a r s l a t e r , t h e w i t n e s s e s f o r t h e 
p r o s e c u t i o n o f Dubose have i n d i c a t e d t h e y do n o t 
remember t h e d e t a i l s o f t h i s b r u t a l c r i m e , n e a r t o 
t h e e x t e n t as t o when t h e c r i m e happened. 

" B e c a u s e Dubose had f l e d j u s t i c e a l l o f t h e s e 
y e a r s , t h e S t a t e i s s e v e r e l y p r e j u d i c e d n o t o n l y 
b e c a u s e t h e t r a n s c r i p t t o h i s t r i a l has been 
m i s p l a c e d and i t i s h a r d f o r t h e S t a t e t o d e f e n d i t s 
c a s e on a p p e a l and r e f r e s h i t s own memory o f how t h e 
c a s e was p r e s e n t e d , b u t a l s o S t a t e w i t n e s s e s a r e no 
l o n g e r w i t h t h e l a w e n f o r c e m e n t o f f i c e t h a t made 
t h i s c a s e . A l s o a f t e r so many y e a r s , t h e w i t n e s s e s ' 
memory o f t h e d e t a i l s o f t h e c r i m e a r e n o t as 
s t r o n g . " 

A l s o , a l e t t e r w r i t t e n by Judge B u r t S m i t h a r t t o t h e d i s t r i c t 

a t t o r n e y i s a t t a c h e d t o t h e S t a t e ' s r e s p o n s e . T h i s l e t t e r 

s t a t e s : " I n 1996, t h e above s t y l e d c a s e s were w i t h d r a w n and 

f i l e d b e c a u s e t h e D e f e n d a n t ' s k i p p e d ' town p r i o r t o b e i n g 

s e n t e n c e d . " O t h e r documents i n t h e c l e r k ' s r e c o r d show t h a t 

Dubose e s c a p e d . C o n t r a r y t o Dubose's c o n t e n t i o n , t h e r e i s 

s u f f i c i e n t d o c u m e n t a t i o n t o show t h a t Dubose e s c a p e d f r o m 

j a i l a f t e r he was c o n v i c t e d b u t b e f o r e he was s e n t e n c e d . 
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" F o r o v e r a c e n t u r y , Alabama a p p e l l a t e c o u r t s 
have e x e r c i s e d t h e d i s c r e t i o n t o s u m m a r i l y d i s m i s s 
t h e a p p e a l s o f t h o s e who have e s c a p e d c u s t o d y w h i l e 
t h e i r a p p e a l s a r e p e n d i n g . ... A l t h o u g h we f i n d no 
Alabama Supreme C o u r t c a s e s s u m m a r i l y and 
u n c o n d i t i o n a l l y d i s m i s s i n g t h e p e n d i n g r e v i e w o f an 
e s c a p e d and r e c a p t u r e d a p p e l l a n t ' s c o n v i c t i o n , we 
a l s o can f i n d no i n d i c a t i o n t h a t o u r supreme c o u r t 
w o u l d r e j e c t t h e p r a c t i c e o f d i s m i s s i n g s u c h a 
p e n d i n g r e v i e w . Thus, we a g r e e w i t h t h e [ U n i t e d 
S t a t e s C o u r t o f A p p e a l s f o r t h e ] F i f t h C i r c u i t i n 
J o e n s e n v. W a i n w r i g h t , 615 F.2d [1077] a t 1079 [ ( 5 t h 
C i r . 1 9 8 0 ) ] , t h a t , ' I f t h e Supreme C o u r t can 
s u m m a r i l y and u n c o n d i t i o n a l l y d i s m i s s an e s c a p e e ' s 
a p p e a l w i t h o u t o f f e n d i n g t h e c o n s t i t u t i o n , t h e r e i s 
no r e a s o n why a s t a t e c o u r t may n o t do l i k e w i s e . ' " 

Young v. S t a t e , 518 So. 2d 822, 824 ( A l a . C i r m . App. 1 9 8 7 ) . 

A few y e a r s l a t e r i n W a t k i n s v. S t a t e , 589 So. 2d 1311 ( A l a . 

C r i m . App. 1 9 9 1 ) , we a p p l i e d t h e e s c a p e r u l e t o a d e f e n d a n t 

who s o u g h t p o s t c o n v i c t i o n r e v i e w . We s t a t e d : 

" I n r e v i e w i n g t h i s r e c o r d on a p p e a l , we a r e o f 
t h e o p i n i o n t h a t t h e f o l l o w i n g l a n g u a g e f r o m t h e 
U n i t e d S t a t e s Supreme C o u r t i n M o l i n a r o v. New  
J e r s e y , [396 U.S. 365 ( 1 9 7 0 ) ] , f u l l y s u p p o r t s t h e 
v i e w t h a t t h i s a p p e l l a n t became d i s e n t i t l e d t o 
p o s t - c o n v i c t i o n r e l i e f by v i r t u e o f h i s e s c a p e . The 
l a n g u a g e upon w h i c h we now r e l y i s as f o l l o w s : 

"'No p e r s u a s i v e r e a s o n e x i s t s why t h i s 
C o u r t s h o u l d p r o c e e d t o a d j u d i c a t e t h e 
m e r i t s o f a c r i m i n a l c a s e a f t e r t h e 
c o n v i c t e d d e f e n d a n t who has s o u g h t r e v i e w 
e s c a p e s f r o m t h e r e s t r a i n t s p l a c e d upon him 
p u r s u a n t t o t h e c o n v i c t i o n . W h i l e s u c h an 
e s c a p e does n o t s t r i p t h e c a s e o f i t s 
c h a r a c t e r as an a d j u d i c a b l e c a s e o r 
c o n t r o v e r s y , we b e l i e v e i t d i s e n t i t l e s t h e 
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d e f e n d a n t t o c a l l upon t h e r e s o u r c e s o f t h e 
C o u r t f o r d e t e r m i n a t i o n o f h i s c l a i m s . ' 

" F o r t h e r e a s o n s h e r e i n s t a t e d , t h i s a p p e a l i s 
due t o be and t h e same i s h e r e b y d i s m i s s e d , as we 
s p e c i f i c a l l y h o l d t h a t t h e a p p e l l a n t ' s e s c a p e has 
d i s e n t i t l e d h i m t o a p p e l l a t e r e v i e w . " 

589 So. 2d a t 1312-13. 

However, b o t h Young, d e c i d e d i n 1987, and W a t k i n s , 

d e c i d e d i n 1991, r e l i e d on M o l i n a r o v. New J e r s e y , 396 U.S. 

365 ( 1 9 7 0 ) , a c a s e t h a t was m o d i f i e d i n 1993 by t h e U n i t e d 

S t a t e s Supreme C o u r t i n O r t e g a - R o d r i g u e z v. U n i t e d S t a t e s , 507 

U.S. 234 ( 1 9 9 3 ) . The Supreme C o u r t i n O r t e g a - R o d r i g u e z h e l d : 

"[W]e c o n c l u d e t h a t w h i l e d i s m i s s a l o f an a p p e a l 
p e n d i n g w h i l e t h e d e f e n d a n t i s a f u g i t i v e may s e r v e 
s u b s t a n t i a l i n t e r e s t s , t h e same i n t e r e s t s do n o t 
s u p p o r t a r u l e o f d i s m i s s a l f o r a l l a p p e a l s f i l e d by 
f o r m e r f u g i t i v e s , r e t u r n e d t o c u s t o d y b e f o r e 
i n v o c a t i o n o f t h e a p p e l l a t e s y s t e m . A b s e n t some 
c o n n e c t i o n b e tween a d e f e n d a n t ' s f u g i t i v e s t a t u s and 
h i s a p p e a l as p r o v i d e d when a d e f e n d a n t i s a t l a r g e 
d u r i n g ' the o n g o i n g a p p e l l a t e p r o c e s s , ' t h e 
j u s t i f i c a t i o n s a d v a n c e d f o r d i s m i s s a l o f f u g i t i v e s ' 
p e n d i n g a p p e a l s g e n e r a l l y w i l l n o t a p p l y . " 

507 U.S. a t 249. 

O t h e r s t a t e s have a d d r e s s e d t h i s i s s u e . The N e b r a s k a 

C o u r t o f A p p e a l s i n S t a t e v. G o r e e , 11 Neb. App. 685, 659 

N.W.2d 344 ( 2 0 0 3 ) , gave a d e t a i l e d d i s c u s s i o n o f t h e i m p a c t o f 
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O r t e g a - R o d r i g u e z on a p p e a l s where d e f e n d a n t s have e s c a p e d and 

a r e r e t u r n e d t o c u s t o d y b e f o r e a n o t i c e o f a p p e a l i s f i l e d . 

We q u o t e e x t e n s i v e l y f r o m t h a t w e l l r e a s o n e d o p i n i o n : 

" I n O r t e g a - R o d r i g u e z v. U n i t e d S t a t e s , 50 7 U.S. 
234, 113 S.Ct. 1199, 122 L.Ed.2d 581 (1 9 9 3 ) , t h e 
U.S. Supreme C o u r t was a s k e d t o c o n s i d e r w h e t h e r a 
d e f e n d a n t may be deemed t o f o r f e i t h i s r i g h t t o 
a p p e a l by f l e e i n g w h i l e h i s c a s e i s p e n d i n g i n t h e 
d i s t r i c t c o u r t , t h o u g h he i s r e c a p t u r e d b e f o r e 
s e n t e n c i n g and a p p e a l . The C o u r t h e l d t h a t a r u l e 
r e q u i r i n g t h e a u t o m a t i c d i s m i s s a l o f a p p e a l s f i l e d 
by f o r m e r f u g i t i v e s r e t u r n e d t o c u s t o d y b e f o r e 
i n v o c a t i o n o f t h e a p p e l l a t e s y s t e m was n o t 
j u s t i f i e d , b e c a u s e t h e d e f e n d a n t ' s f o r m e r f u g i t i v e 
s t a t u s does n o t n e c e s s a r i l y have t h e r e q u i r e d 
c o n n e c t i o n t o t h e a p p e l l a t e p r o c e s s t h a t w o u l d 
j u s t i f y t h e a p p e l l a t e s a n c t i o n o f a d i s m i s s a l . 
However, t h e C o u r t r e c o g n i z e d t h a t sometimes a 
d e f e n d a n t ' s a c t i o n s w h i l e t h e c a s e i s s t i l l p e n d i n g 
i n d i s t r i c t c o u r t may make a m e a n i n g f u l a p p e a l 
i m p o s s i b l e o r o t h e r w i s e d i s r u p t o r a d v e r s e l y a f f e c t 
t h e a p p e l l a t e p r o c e s s t o s u c h an e x t e n t t o s u p p o r t 
t h e a p p e l l a t e s a n c t i o n o f d i s m i s s a l . Thus, t h e C o u r t 
h e l d t h a t f o r m e r f u g i t i v e s r e t u r n e d t o c u s t o d y 
b e f o r e f i l i n g an a p p e a l g e n e r a l l y a r e n o t s u b j e c t t o 
d i s m i s s a l o f an a p p e a l b r o u g h t a f t e r r e c a p t u r e , 
u n l e s s t h e d e f e n d a n t ' s f l i g h t has s i g n i f i c a n t l y 
i n t e r f e r e d w i t h t h e a p p e l l a t e p r o c e s s . 

"The b a r t o a u t o m a t i c d i s m i s s a l o f a p p e a l s 
a n n o u n c e d i n O r t e g a - R o d r i g u e z , s u p r a , i s n o t 
g r o u n d e d i n t h e f e d e r a l C o n s t i t u t i o n , b u t on t h e 
s u p e r v i s o r y a u t h o r i t y o f t h e f e d e r a l c o u r t s o f 
a p p e a l s o v e r t h e p r o c e d u r e s t o be f o l l o w e d i n t h e 
f e d e r a l d i s t r i c t c o u r t s . A n n o t . , 105 A . L . R . 5 t h 529 
( 2 0 0 3 ) . Thus, t h e h o l d i n g i s n o t b i n d i n g a u t h o r i t y 
f o r s t a t e c o u r t s a d d r e s s i n g t h e i s s u e o f s t a t e 
f u g i t i v e d i s m i s s a l r u l e s . I d . However, t h e h o l d i n g 
a n n o u n c e d i n O r t e g a - R o d r i g u e z , s u p r a , has been 
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a c c e p t e d by t h e j u d i c i a r y o f s e v e r a l s t a t e s . See, 
G r i f f i s v. S t a t e , 759 So. 2d 668 ( F l a . 2000) ( c o u r t 
remanded c a s e f o r f u r t h e r c o n s i d e r a t i o n o f w h e t h e r 
d e f e n d a n t ' s f u g i t i v e s t a t u s p r i o r t o f i l i n g o f 
a p p e a l c a u s e d s u f f i c i e n t l y d e t r i m e n t a l c o n n e c t i o n t o 
a p p e l l a t e p r o c e s s t o s u p p o r t d i s m i s s a l o f a p p e a l ) ; 
S t a t e v. B e l l , 608 N.W.2d 232 (N.D. 2 0 0 0 ) ; B e l l o w s  
v. S t a t e , 110 Nev. 289, 871 P.2d 340 ( 1 9 9 4 ) ; S t a t e  
v. L u n d a h l , 130 Or.App. 385, 882 P.2d 644 (1 994 ) 
( u p h e l d d i s m i s s a l o f d e f e n d a n t ' s a p p e a l where 
d e f e n d a n t ' s 7 - y e a r f u g i t i v e s t a t u s s i g n i f i c a n t l y 
i n t e r f e r e d w i t h a p p e l l a t e p r o c e s s ) ; S t a t e v. Brown, 
116 N.M. 705, 866 P.2d 1172 (App. 1 9 9 3 ) . 

" B o t h t h e New M e x i c o C o u r t o f A p p e a l s and t h e 
Nevada Supreme C o u r t have s p e c i f i c a l l y c o n s i d e r e d 
t h e d i lemma p r e s e n t e d when a d e f e n d a n t ' s f u g i t i v e 
s t a t u s has c o n t r i b u t e d t o t h e l o s s o r d e s t r u c t i o n o f 
r e c o r d s , and t h o s e c o u r t s have a p p l i e d t h e s t a n d a r d 
s e t f o r t h i n O r t e g a - R o d r i g u e z , s u p r a . F o r e x a m p l e , 
t h e New M e x i c o C o u r t o f A p p e a l s has h e l d t h a t t h e 
d i s m i s s a l o f a d e f e n d a n t ' s a p p e a l and d e n i a l o f 
m o t i o n f o r new t r i a l were a p p r o p r i a t e where t h e 
d e f e n d a n t ' s 1 3 - y e a r f u g i t i v e s t a t u s s i g n i f i c a n t l y 
i n t e r f e r e d w i t h t h e o p e r a t i o n o f t h e a p p e l l a t e 
p r o c e s s b e c a u s e t r i a l n o t e s were d e s t r o y e d 9 y e a r s 
a f t e r t r i a l , i n a c c o r d a n c e w i t h a p p l i c a b l e 
r e g u l a t i o n s . Brown, s u p r a . 

" L i k e w i s e , t h e Nevada Supreme C o u r t has u p h e l d 
t h e d i s m i s s a l o f a d e f e n d a n t ' s a p p e a l and d e n i a l o f 
a d e f e n d a n t ' s m o t i o n f o r new t r i a l where t h e 
d e f e n d a n t ' s 8-year f u g i t i v e s t a t u s r e s u l t e d i n t r i a l 
t r a n s c r i p t s b e i n g u n a v a i l a b l e b e c a u s e t h e y had been 
d e s t r o y e d p u r s u a n t t o n o r m a l p r o c e d u r e s . B e l l o w s , 
s u p r a . A d o p t i n g t h e r u l e e n u n c i a t e d i n 
O r t e g a - R o d r i g u e z v. U n i t e d S t a t e s , 507 U.S. 234, 113 
S.Ct. 1199, 122 L.Ed.2d 581 (1 9 9 3 ) , t h e B e l l o w s 
c o u r t e x p l a i n e d t h a t n o t e v e r y a p p e a l i n v o l v i n g a 
c o n v i c t e d d e f e n d a n t who e s c a p e s b e f o r e s e n t e n c i n g 
r e q u i r e s d i s m i s s a l ; d i s m i s s a l i s w a r r a n t e d o n l y i f 
t h e e s c a p e d d e f e n d a n t ' s c o n d u c t s i g n i f i c a n t l y 

7 



CR-08-0861 

i n t e r f e r e s w i t h t h e o p e r a t i o n o f t h e a p p e l l a t e 
p r o c e s s . The B e l l o w s c o u r t c o n c l u d e d t h a t when a 
d e f e n d a n t ' s f u g i t i v e s t a t u s r e s u l t s i n a t r i a l 
t r a n s c r i p t ' s l o s s o r d e s t r u c t i o n , s u c h a s u b s t a n t i a l 
i n t e r f e r e n c e w i t h t h e a p p e l l a t e p r o c e s s has 
o c c u r r e d , j u s t i f y i n g d i s m i s s a l o f t h e d e f e n d a n t ' s 
a p p e a l . 

" A l t h o u g h n o t r e l y i n g on O r t e g a - R o d r i g u e z , 
s u p r a , t h e U t a h Supreme C o u r t has h e l d t h a t a 
c r i m i n a l a p p e a l may be d i s m i s s e d i f ' " t h e S t a t e can 
show t h a t i t has been p r e j u d i c e d by t h e d e f e n d a n t ' s 
a b s e n c e and t h e c o n s e q u e n t l a p s e o f t i m e . " ' S t a t e v.  
V e r i k o k i d e s , 925 P.2d 1255, 1256 (Utah 1 9 9 6 ) . I n 
t h a t c a s e , t h e c o u r t u p h e l d t h e d e n i a l o f a 
d e f e n d a n t ' s m o t i o n f o r new t r i a l where t h e 
d e f e n d a n t ' s 7 - y e a r f u g i t i v e s t a t u s b e tween 
c o n v i c t i o n and s e n t e n c i n g i n d i r e c t l y r e s u l t e d i n t h e 
l o s s o f a m a j o r i t y o f t h e t r i a l r e c o r d . 

" O t h e r c o u r t s , e i t h e r w i t h o u t s p e c i f i c r e l i a n c e 
upon, o r p r i o r t o t h e i s s u a n c e o f , O r t e g a - R o d r i g u e z , 
s u p r a , have a l s o d e n i e d a d e f e n d a n t ' s r e q u e s t f o r a 
new t r i a l when t h e d e f e n d a n t ' s a b s e n c e has r e s u l t e d 
i n t h e l o s s o r d e s t r u c t i o n o f r e c o r d s . See, Com. v. 
J o h n s o n , 764 A.2d 1094 (Pa. S u p e r . 2000) ( d e f e n d a n t 
n o t e n t i t l e d t o new t r i a l where f a c t t h a t t r i a l 
t r a n s c r i p t i s u n a v a i l a b l e was d i r e c t r e s u l t o f 
d e f e n d a n t ' s s t a t u s as f u g i t i v e f o r 10 y e a r s ) ; P e o p l e  
v. E v e r e t t , 224 C a l . A p p . 3 d 932, 274 C a l . R p t r . 429 
(1990) ( d e f e n d a n t ' s r e q u e s t f o r new t r i a l , b a s e d 
upon d e s t r u c t i o n o f t r i a l n o t e s 5 y e a r s a f t e r t r i a l , 
d e n i e d b e c a u s e l o s s a t t r i b u t a b l e t o d e f e n d a n t ' s 
6-year s t a t u s as f u g i t i v e ) ; P e o p l e v. I a c o p e l l i , 141 
M i c h . A p p . 566, 367 N.W.2d 837 (1985) ( d e f e n d a n t ' s 
r e q u e s t f o r new t r i a l , b a s e d upon l o s s o f r e c o r d s , 
d e n i e d b e c a u s e l o s s a t t r i b u t a b l e t o d e f e n d a n t ' s 
9-year s t a t u s as f u g i t i v e ) ; P e o p l e v. V a l d e z , 137 
C a l . A p p . 3 d 21, 187 C a l . R p t r . 65 (1982) ( d e n i a l o f 
d e f e n d a n t ' s r e q u e s t f o r new t r i a l u p h e l d where 
d e f e n d a n t was f u g i t i v e f o r 11 y e a r s and t r i a l 
t r a n s c r i p t was d e s t r o y e d 10 y e a r s a f t e r h i s t r i a l ) . 
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" F u r t h e r , a l t h o u g h t h e a f o r e m e n t i o n e d c a s e s a l l 
i n v o l v e a f u g i t i v e s t a t u s o f 6 y e a r s o r g r e a t e r , a 
d e f e n d a n t ' s f u g i t i v e s t a t u s f o r s h o r t e r p e r i o d s o f 
t i m e may a l s o j u s t i f y d e n i a l o f a m o t i o n f o r new 
t r i a l o r d i s m i s s a l o f an a p p e a l . See, e.g., Wynne v.  
S t a t e , 831 S.W.2d 513 (Tex. App. 1992) ( d e f e n d a n t , 
by h i s f u g i t i v e s t a t u s f o r o v e r 3 1/2 y e a r s , was n o t 
d i l i g e n t i n p r o s e c u t i n g h i s a p p e a l , t h e r e b y 
p r o d u c i n g k i n d o f d e l a y t h a t may be a n t i c i p a t e d t o 
c a u s e l o s t i t e m s , s u c h as l o s s o f p o r t i o n o f r e c o r d 
i n d e f e n d a n t ' s c a s e ) ; G a r c e s v. S t a t e , 727 S.W.2d 48 
(Tex.App. 1987) ( d e f e n d a n t c o u l d n o t p r o f i t f r o m 
l a c k o f d i l i g e n c e i n p r o s e c u t i n g h i s a p p e a l where he 
f a i l e d t o a p p e a r a t s e n t e n c i n g and was f u g i t i v e f o r 
2 y e a r s and where d e l a y c o n t r i b u t e d t o l o s s o f 
r e c o r d ) ; Weeks v. S t a t e , 521 S.W.2d 858 (Tex. C r i m . 
App. 1975) ( d e f e n d a n t who was f u g i t i v e f o r 2 y e a r s 
must b e a r r e s p o n s i b i l i t y f o r u n a v a i l a b i l i t y o f 
t r a n s c r i p t i o n o f t r i a l ) . 

"We a d o p t t h e r e a s o n i n g and h o l d i n g o f 
O r t e g a - R o d r i g u e z v. U n i t e d S t a t e s , 507 U.S. 234, 113 
S.Ct. 1199, 122 L.Ed.2d 581 (1 9 9 3 ) , t h a t f o r m e r 
f u g i t i v e s r e t u r n e d t o c u s t o d y b e f o r e f i l i n g an 
a p p e a l g e n e r a l l y a r e n o t s u b j e c t t o d i s m i s s a l o f an 
a p p e a l b r o u g h t a f t e r r e c a p t u r e , u n l e s s t h e 
d e f e n d a n t ' s f l i g h t has s i g n i f i c a n t l y i n t e r f e r e d w i t h 
t h e a p p e l l a t e p r o c e s s . F u r t h e r , as t h e 
a f o r e m e n t i o n e d c a s e s make c l e a r , when an a p p e a l i s 
f i l e d by a f o r m e r f u g i t i v e who has been r e t u r n e d t o 
c u s t o d y b e f o r e i n v o c a t i o n o f t h e a p p e l l a t e s y s t e m , 
i t i s t h e e f f e c t on t h e a p p e l l a t e p r o c e s s t h a t i s 
c r i t i c a l , n o t t h e d e f e n d a n t ' s f u g i t i v e s t a t u s i t s e l f 
o r t h e l e n g t h o f t i m e t h a t t h e d e f e n d a n t was a 
f u g i t i v e . 

"By f a i l i n g t o a p p e a r f o r s e n t e n c i n g and 
r e m a i n i n g a f u g i t i v e f o r 1 1/2 y e a r s , Goree was n o t 
d i l i g e n t i n p r o s e c u t i n g h i s a p p e a l , t h e r e b y 
p r o d u c i n g t h e k i n d o f d e l a y t h a t may be a n t i c i p a t e d 
t o c a u s e l o s t i t e m s , s u c h as t h e l o s s o f t h e t r i a l 
r e c o r d i n t h e i n s t a n t c a s e . When a d e f e n d a n t ' s 
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f u g i t i v e s t a t u s r e s u l t s i n t h e l o s s o f a t r i a l 
t r a n s c r i p t , a s u b s t a n t i a l i n t e r f e r e n c e w i t h t h e 
a p p e l l a t e p r o c e s s has o c c u r r e d . G o r e e ' s f u g i t i v e 
s t a t u s ' s h o u l d n o t become an e x c u s e f o r t h e 
c o n v i c t e d t o b e g i n t h e p r o c e s s anew a t g r e a t c o s t t o 
t h e s t a t e and t h e c r i m e v i c t i m . D e f e n d a n t s have a 
r e s p o n s i b i l i t y t o be v i g i l a n t i n p r e s e r v i n g t h e i r 
a p p e a l r i g h t s . ' See S t a t e v. V e r i k o k i d e s , 925 P.2d 
1255, 1258 (Utah 1 9 9 6 ) . Goree s h o u l d n o t r e a p t h e 
b e n e f i t o f h i s f u g i t i v e s t a t u s t h r o u g h t h e g a i n i n g 
o f a new t r i a l due t o t h e l a c k o f a t r a n s c r i p t . " 

11 Neb. App. a t 688-91, 659 N.W.2d a t 347-49. See B e l l o w s v. 

S t a t e , 110 Nev. 289, 293, 871 P.2d 340, 343 (1994) ("Because 

a p p e l l a n t ' s a b s e n c e l e d t o t h e l o s s o f h i s t r i a l t r a n s c r i p t s , 

he may n o t b e n e f i t f r o m h i s a t t e m p t t o e l u d e t h e l a w . 

A l l o w i n g a p p e l l a n t t o a v o i d any n e g a t i v e r e p e r c u s s i o n s f r o m 

h i s e s c a p e ' o p e r a t e s as an a f f r o n t t o t h e d i g n i t y o f [ t h i s ] 

c o u r t ' s p r o c e e d i n g s . ' " ) . See a l s o A n n o t . , E f f e c t o f E s c a p e  

by, o r F u g i t i v e S t a t u s o f , S t a t e C r i m i n a l D e f e n d a n t on  

A v a i l a b i l i t y o f A p p e a l o r O t h e r P o s t - V e r d i c t o r P o s t - 

C o n v i c t i o n R e l i e f -- S t a t e C a s e s , 105 A.L.R. 5 t h ( 2 0 0 3 ) . The 

U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h C i r c u i t has 

a d o p t e d t h e f o l l o w i n g t e s t : 

" [ T ] h i s C o u r t s h o u l d d i s m i s s a f o r m e r f u g i t i v e ' s 
a p p e a l u n l e s s t h e d e f e n d a n t can show t h a t : (1) 
g r a n t i n g t h e a p p e a l i s n o t l i k e l y t o r e s u l t i n an 
undue b u r d e n on t h e government and; (2) t h e 
d e f e n d a n t ' s f l i g h t has n o t r e s u l t e d i n n o r w i l l n o t 
[ s i c ] r e s u l t i n s i g n i f i c a n t i n t e r f e r e n c e w i t h t h e 
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o p e r a t i o n o f t h e j u d i c i a l p r o c e s s i n e i t h e r t h e 
d i s t r i c t c o u r t o r t h e a p p e l l a t e c o u r t . " 

U n i t e d S t a t e s v. R o s a l e s , 13 F.3d 1461, 1462-63 ( 1 1 t h C i r . 

1 9 9 4 ) . 

We now j o i n those j u r i s d i c t i o n s t h a t have adopted the 

r a t i o n a l e of the U n i t e d S t a t e s Supreme Court i n Ortega- 

Rodriquez and h o l d t h a t , i f a defendant escapes a f t e r he i s 

c o n v i c t e d but b e f o r e he i s se n t e n c e d and i s r e t u r n e d t o 

c u s t o d y b e f o r e he f i l e s a n o t i c e of a p p e a l , h i s a p p e a l w i l l 

not a u t o m a t i c a l l y be d i s m i s s e d because he was once a f u g i t i v e . 

We must c o n s i d e r the f o l l o w i n g : (1) whether the appea l w i l l 

r e s u l t i n an undue burden on the S t a t e ; and (2) whether the 

ap p e a l w i l l i n t e r f e r e w i t h the " o p e r a t i o n of the j u d i c i a l 

p r o c e s s " i n e i t h e r the lower c o u r t or t h i s c o u r t . See 

R o s a l e s , s u p r a . Here b o t h of these q u e s t i o n s can o n l y be 

answered i n the a f f i r m a t i v e . Over 13 y e a r s e l a p s e d between 

the time t h a t Dubose was c o n v i c t e d i n 1995 and h i s s e n t e n c i n g 

i n 2009. I t i s i m p o s s i b l e t o o b t a i n a t r a n s c r i p t of Dubose's 

t r i a l because the c o u r t r e p o r t e r who t r a n s c r i b e d the t r i a l 

cannot be l o c a t e d . 2 The d i s t r i c t a t t o r n e y has a l s o noted the 

2We have h e l d t h a t a judgment i n a c r i m i n a l p r o c e e d i n g i s 
due t o be r e v e r s e d i f the r e c o r d of the p r o c e e d i n g s i n c i r c u i t 

11 



CR-08-0861 

p r e j u d i c e t h a t h i s o f f i c e w i l l s u f f e r i f t h i s a p p e a l i s 

a l l o w e d t o go f o r w a r d . Dubose cannot p r o f i t from h i s t o t a l 

d i s r e s p e c t f o r the j u d i c i a l p r o c e s s . Based on the f a c t s i n 

t h i s case, we h o l d t h a t Dubose f o r f e i t e d h i s s t a t u t o r y r i g h t 

t o a p p e a l h i s c o n v i c t i o n s . A c c o r d i n g l y , t h i s a p p e a l i s 

d i s m i s s e d . 

APPEAL DISMISSED. 

Wise, P.J., and Welch, Windom, K e l l u m , and Main, J J . , 
concur. 

c o u r t cannot be p r e p a r e d . See Wesson v. S t a t e , 594 So. 2d 
233 ( A l a . Crim. App. 1991). 
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