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James S t e v e P e a r s o n , an i n m a t e i n c a r c e r a t e d i n a f a c i l i t y 

o p e r a t e d by t h e Alabama D e p a r t m e n t o f C o r r e c t i o n s , f i l e d a 

p e t i t i o n f o r a w r i t o f c e r t i o r a r i , c h a l l e n g i n g t h e d e n i a l by 

t h e Alabama D e p a r t m e n t o f C o r r e c t i o n s ("DOC") o f h i s r e q u e s t 
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t o r e c e i v e i n c e n t i v e good t i m e . 1 On May 1 9 , 2009, t h e DOC 

a n s w e r e d and moved t o d i s m i s s P e a r s o n ' s c o m p l a i n t on t h e b a s i s 

t h a t , p u r s u a n t t o § 1 4 - 9 - 4 1 ( e ) , A l a . Code 1975, he was n o t 

e n t i t l e d t o r e c e i v e i n c e n t i v e good t i m e f o r t i m e s e r v e d b a s e d 

on a c o n v i c t i o n f o r f i r s t - d e g r e e sodomy, a C l a s s A f e l o n y . 

The DOC a t t a c h e d t o i t s m o t i o n an a f f i d a v i t f r o m Mark B r u t o n , 

a s s i s t a n t d i r e c t o r o f r e c o r d s f o r DOC, c o p i e s o f t h e 

t r a n s c r i p t o f c o n v i c t i o n r e p o r t , and a copy o f P e a r s o n ' s 

i n m a t e summary as o f A p r i l 22, 2009, w h i c h i n d i c a t e d t h a t he 

was c o n v i c t e d o f t h e o f f e n s e s o f f i r s t - d e g r e e sodomy and 

s e c o n d - d e g r e e sodomy. The c i r c u i t c o u r t e n t e r e d an o r d e r 

g r a n t i n g DOC's m o t i o n t o d i s m i s s on June 15, 2009. P e a r s o n 

f i l e d a n o t i c e o f a p p e a l on J u l y 27, 2 0 0 9 . 2 

1 P e a r s o n was c o n v i c t e d o f two c o u n t s o f s e c o n d - d e g r e e 
sodomy, v i o l a t i o n s o f § 1 3 A - 6 - 6 4 ( a ) ( 1 ) , A l a . Code 1975. The 
t r i a l c o u r t s e n t e n c e d h i m t o 5 y e a r s ' i m p r i s o n m e n t on e a c h 
c o n v i c t i o n , t h e s e n t e n c e s t o r u n c o n s e c u t i v e l y . T h i s C o u r t 
a f f i r m e d h i s c o n v i c t i o n i n an u n p u b l i s h e d memorandum i s s u e d on 
May 23, 2008. See P e a r s o n v. S t a t e , (No. CR-06-1028) So. 
3d ( A l a . C r i m . App. 2008) ( t a b l e ) . 

2We n o t e t h a t t h e S t a t e a r g u e s t h a t P e a r s o n ' s a p p e a l was 
n o t t i m e l y f i l e d . From a r e v i e w o f t h e r e c o r d , we c o n c l u d e 
t h a t P e a r s o n ' s a p p e a l was t i m e l y f i l e d . See R u l e 4, 
A l a . R . A p p . P . ( s t a t i n g t h a t a n o t i c e o f a p p e a l i s t i m e l y i f 
f i l e d w i t h i n 42 d a y s o f e n t r y o f t h e f i n a l j u d g m e n t o r 
a p p e a l a b l e o r d e r ) . See, e.g., Ex p a r t e A l l e n , 825 So. 2d 271, 
272 ( A l a . 2002) ("Alabama c o u r t s have h e l d t h a t a p r o se 
i n c a r c e r a t e d p e t i t i o n e r / a p p e l l a n t i s c o n s i d e r e d t o have 
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P e a r s o n a r g u e s on a p p e a l t h a t t h e c i r c u i t c o u r t e r r e d by 

d e n y i n g h i s p e t i t i o n f o r a w r i t o f c e r t i o r a r i b e c a u s e , he 

s a y s , he s h o u l d have been g r a n t e d i n c e n t i v e good t i m e b e c a u s e 

he was c o n v i c t e d o f two c o u n t s o f s e c o n d - d e g r e e sodomy, C l a s s 

B f e l o n i e s , and s e n t e n c e d t o l e s s t h a n 15 y e a r s on e a c h 

c o u n t 3 , and n o t one c o u n t o f f i r s t - d e g r e e sodomy, a C l a s s A 

f e l o n y , and one c o u n t o f s e c o n d - d e g r e e sodomy, as r e f l e c t e d i n 

t h e DOC's "Inmate Summary as o f 4/22/2009." P e a r s o n a l s o 

a p p e a r s t o a r g u e t h a t he s h o u l d n o t be d e n i e d i n c e n t i v e good 

t i m e b a s e d on t h e l a s t s e n t e n c e o f § 1 4 - 9 - 4 1 ( e ) , A l a . Code 

1975, w h i c h p r o v i d e s : " [ n ] o p e r s o n may be p l a c e d i n C l a s s I 

[ c o r r e c t i o n a l - i n c e n t i v e - t i m e - e a r n i n g s t a t u s ] i f he o r she has 

been c o n v i c t e d o f a c r i m e i n v o l v i n g t h e p e r p e t r a t i o n o f s e x u a l 

abuse upon t h e p e r s o n o f a c h i l d u n d e r t h e age o f 17 y e a r s . " 

On a p p e a l , t h e S t a t e c o n c e d e s t h a t t h e o f f e n s e s o f w h i c h 

' f i l e d ' a R u l e 32, A l a . R . C r i m . P . , p e t i t i o n , a n o t i c e o f 
a p p e a l , o r a p e t i t i o n f o r a w r i t o f c e r t i o r a r i when t h o s e 
documents a r e g i v e n t o p r i s o n o f f i c i a l s f o r m a i l i n g . " ) , and 
H o l l a n d v. S t a t e , 621 So. 2d 373, 375 ( A l a . C r i m . App. 1993) 
("[W]e h o l d t h a t a p r o se i n c a r c e r a t e d p e t i t i o n e r ' f i l e s ' a 
R u l e 32 p e t i t i o n , A l a . R . C r i m . P . , when he hands t h e p e t i t i o n 
o v e r t o p r i s o n a u t h o r i t i e s f o r m a i l i n g . " ) . 

3 S e e s u p r a n o t e 1. 
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P e a r s o n was c o n v i c t e d a r e i n c o r r e c t l y l i s t e d on DOC's "Inmate 

Summary as o f 4/22/2009." 

T h i s C o u r t has j u r i s d i c t i o n t o h e a r an i n m a t e ' s a p p e a l o f 

t h e t r i a l c o u r t ' s d e n i a l o f p e t i t i o n f o r a w r i t o f c e r t i o r a r i 

c h a l l e n g i n g a d e c i s i o n o f t h e DOC. R o b i n s o n v. S t a t e , 12 So. 

3d 58, 60 ( A l a . 2 0 0 8 ) , c i t i n g C o l l i n s v. A l a b a m a Dep't o f  

C o r r . , 982 So. 2d 1078, 1081 ( A l a . 2 0 0 7 ) . 

From o u r r e v i e w o f t h e r e c o r d i n t h e d i r e c t a p p e a l i n 

t h i s c a s e , t h e c a s e - a c t i o n summary s h e e t i n c l u d e d i n t h e 

o r i g i n a l r e c o r d c e r t i f i e d t o t h e C o u r t o f C r i m i n a l A p p e a l s 

i n d i c a t e d t h a t P e a r s o n had been c o n v i c t e d o f one c o u n t o f 

f i r s t - d e g r e e sodomy and one c o u n t o f s e c o n d - d e g r e e sodomy. 

However, t h e s e n t e n c i n g o r d e r and t h e t r a n s c r i p t o f t h e 

s e n t e n c i n g h e a r i n g show t h a t P e a r s o n was c o n v i c t e d o f two 

c o u n t s o f s e c o n d - d e g r e e sodomy as c h a r g e d i n t h e i n d i c t m e n t 

and t h a t he was s e n t e n c e d t o f i v e y e a r s on e a c h c o u n t , w i t h 

t h e s e n t e n c e s t o r u n c o n s e c u t i v e l y . F u r t h e r m o r e , c o u n t I and 

c o u n t I I o f t h e i n d i c t m e n t , w h i c h a p p e a r s i n t h e o r i g i n a l 

r e c o r d c e r t i f i e d t o t h e C o u r t o f C r i m i n a l A p p e a l s and, r e a d s 

as f o l l o w s : 

"James S t e v e P e a r s o n ... d i d engage i n d e v i a t e 
s e x u a l i n t e r c o u r s e ... o r a l s e x , w i t h a n o t h e r ... 
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C.T., who was l e s s t h a n 16 y e a r s o f age and more 
t h a n 12 y e a r s o f age, i n v i o l a t i o n o f 1 3 A - 6 - 6 4 ( a ) ( 1 ) 
o f t h e Code o f A l a b a m a . ... " 

"James S t e v e P e a r s o n ... d i d engage i n d e v i a t e 
s e x u a l i n t e r c o u r s e ... a n a l i n t e r c o u r s e , w i t h 
a n o t h e r ... C.T., who was l e s s t h a n 16 y e a r s o f age 
and more t h a n 12 y e a r s o f age, i n v i o l a t i o n o f 13A-
6 - 6 4 ( a ) ( 1 ) o f t h e Code o f A l a b a m a . ... " 

A l t h o u g h b o t h o f f e n s e s t h a t P e a r s o n was c o n v i c t e d o f were 

s e c o n d - d e g r e e sodomy, i t a p p e a r s f r o m t h e r e c o r d t h a t t h e 

m i n u t e e n t r i e s on t h e c a s e - a c t i o n summary a r e i n c o r r e c t ; 

t h u s , DOC's i n m a t e summary r e f l e c t e d t h e i n c o r r e c t o f f e n s e s as 

w e l l . 

Those p r i s o n e r s whose c o n v i c t i o n s s p e c i f i c a l l y e x c l u d e 

them f r o m p a r t i c i p a t i o n i n t h e i n c e n t i v e - c r e d i t p r o g r a m a r e 

s p e c i f i e d i n § 1 4 - 9 - 4 1 ( e ) , A l a . Code 1975, w h i c h p r o v i d e s , i n 

p e r t i n e n t p a r t , t h a t " [ n ] o p e r s o n may r e c e i v e t h e b e n e f i t s o f 

c o r r e c t i o n a l i n c e n t i v e t i m e i f he o r she has been c o n v i c t e d o f 

a c r i m i n a l s e x o f f e n s e i n v o l v i n g a c h i l d as d e f i n e d i n S e c t i o n 

1 5 - 2 0 - 2 1 ( 5 ) . " S e c t i o n 1 5 - 2 0 - 2 1 ( 5 ) , d e f i n e s a " c r i m i n a l s e x 

o f f e n s e i n v o l v i n g a c h i l d " as " [ a ] c o n v i c t i o n f o r any c r i m i n a l 

s e x o f f e n s e i n w h i c h t h e v i c t i m was a c h i l d u n d e r t h e age o f 

12 and any o f f e n s e i n v o l v i n g c h i l d p o r n o g r a p h y . " The 
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i n d i c t m e n t s i n t h i s c a s e i n d i c a t e t h a t t h e v i c t i m was more 

t h a n 12 y e a r s o f age b u t l e s s t h a n 16 y e a r s o f age. 

F o r t h e s e r e a s o n s , and, b a s e d on t h e r e c o r d s b e f o r e t h i s 

C o u r t , we c o n c l u d e t h a t t h i s c a s e must be remanded f o r t h e 

c i r c u i t c o u r t t o c o n d u c t a h e a r i n g on t h e m e r i t s o f P e a r s o n ' s 

c l a i m s t h a t he i s e n t i t l e d t o , b u t i s b e i n g i m p r o p e r l y d e n i e d , 

some amount o f g o o d - t i m e c r e d i t p u r s u a n t t o § 14-9-41, A l a . 

Code 1975. The r e t u r n t o remand s h a l l i n c l u d e t h e c i r c u i t 

c o u r t ' s s p e c i f i c w r i t t e n f i n d i n g s o f f a c t a nd a t r a n s c r i p t o f 

t h e e v i d e n t i a r y h e a r i n g . Due r e t u r n s h a l l be made t o t h i s 

C o u r t w i t h i n 56 d a y s o f t h e d a t e o f t h i s o p i n i o n . 

REMANDED WITH DIRECTIONS. 

W i s e , P . J . , and W e l c h , Windom, and K e l l u m , J J . , c o n c u r . 
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