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MAIN, Judge. 

Keebrey Jackson appeals from h i s c o n v i c t i o n f o r 

manslaughter, a v i o l a t i o n of § 13A-6-3, A l a . Code 1975, and 

h i s sentence of 145 months' imprisonment, which sentence was 

s p l i t so t h a t Jackson was o r d e r e d t o se r v e 33 months i n p r i s o n 
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f o l l o w e d by 5 years on s u p e r v i s e d p r o b a t i o n . He was o r d e r e d 

t o pay r e s t i t u t i o n and a s s o r t e d f e e s and c o u r t c o s t s . 

The e v i d e n c e p r e s e n t e d showed t h a t , on the morning of 

September 16, 2008, Jackson, who was 24 ye a r s o l d , and h i s 

c o u s i n Anthony Cunningham, who was 28 years o l d , drove t o 

Cunningham's grandmother's house. There, Cunningham's 17-

y e a r - o l d b r o t h e r and another c o u s i n , who was 18 years o l d , 

began t a l k i n g w i t h the men. Jackson and Anthony Cunningham 

l e f t t o get l i q u o r and r e t u r n e d , whereupon a l l f o u r began 

d r i n k i n g . 1 Jackson and the two younger men t e s t i f i e d t h a t a l l 

f o u r of them were drunk. 

The e v i d e n c e a l s o i n d i c a t e d t h a t , l a t e r t h a t a f t e r n o o n , 

the f o u r men d e c i d e d t o go t o Jackson's house, which was 

l o c a t e d a p p r o x i m a t e l y two m i l e s away. Jackson, whose d r i v e r ' s 

l i c e n s e was suspended, was d r i v i n g . A s h o r t d i s t a n c e down the 

road, Jackson f a i l e d t o s t o p a t a s t o p s i g n and then came t o 

a curve i n the road. The two younger men, who were s e a t e d i n 

the b a c k s e a t s , t e s t i f i e d t h a t J a c k s o n seemed t o a c c e l e r a t e 

1There was some i n d i c a t i o n i n the r e c o r d , i n c l u d i n g 
t e s t i m o n y from Cunningham's younger b r o t h e r , t h a t Jackson and 
Cunningham had been d r i n k i n g b e f o r e they a r r i v e d a t 
Cunningham's grandmother's home. 
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when he approached the c u r v e . Jackson t e s t i f i e d t h a t he 

b e l i e v e d t h a t he was t r a v e l i n g a t a p p r o x i m a t e l y 55 t o 60 m i l e s 

per hour as he approached the curve and a d m i t t e d t h a t he was 

i n t o x i c a t e d . Jackson attempted t o keep the v e h i c l e on the 

road, but the v e h i c l e ran o f f the r o a d and h i t a t r e e when 

ro u n d i n g a second curve l o c a t e d c l o s e t o the f i r s t one. 

Anthony Cunningham was k i l l e d i n the wreck. The m e d i c a l 

examiner t e s t i f i e d t h a t Cunningham s u f f e r e d hemorrhaging 

around the b r a i n , a broken neck, a t o r n diaphragm, which 

caused h i s stomach t o be shoved i n t o h i s c h e s t , and a t o r n and 

d i s p l a c e d l i v e r , which l i f t e d h i s l u n g s . A d d i t i o n a l l y , b l o o d 

v e s s e l s t o h i s i n t e s t i n e s were t o r n ; h i s a o r t a was t o r n i n 

h a l f ; h i s p e l v i s was f r a c t u r e d ; and he had a compound f r a c t u r e 

t o the t i b i a and the f i b u l a . The examiner t e s t i f i e d t h a t 

Cunningham's b l o o d - a l c o h o l l e v e l was a p p r o x i m a t e l y 0.27. 

Cunningham's b r o t h e r s u f f e r e d i n j u r i e s t o h i s f a c e , l e g , 

and t e e t h . The o t h e r c o u s i n s u s t a i n e d a head wound, and 

Jackson i n j u r e d h i s head and s h o u l d e r , broke h i s h i p , and 

s u f f e r e d b r e a t h i n g problems. A l l t h r e e of these men were 

taken t o a nearby h o s p i t a l and then a i r l i f t e d t o a h o s p i t a l i n 

Montgomery. 
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A s t a t e t r o o p e r was s e n t t o the h o s p i t a l i n Montgomery, 

but he was unable t o i n t e r v i e w J ackson, because Jackson was 

u n c o n s c i o u s . However, b l o o d and u r i n e samples were taken 

t w i c e , i n d i c a t i n g t h a t Jackson's b l o o d a l c o h o l l e v e l was 0.243 

( b a s e d on a u r i n e sample) and 0.219 ( b a s e d on a b l o o d sample) 

a p p r o x i m a t e l y t h r e e - a n d - o n e - h a l f hours a f t e r the w r e c k ; a 

second t e s t a d m i n i s t e r e d two hours l a t e r i n d i c a t e d t h a t he had 

a b l o o d - a l c o h o l l e v e l of 0.182 ( b a s e d on a b l o o d sample). 

Jackson's t o x i c o l o g y r e p o r t s a l s o i n d i c a t e d the presence of 

THC ( f o u n d i n m a r i j u a n a ) i n h i s u r i n e and Midazolam i n h i s 

b l o o d . Jackson was charged w i t h manslaughter f o r the death of 

Anthony Cunningham and f o r second-degree and t h i r d degree 

a s s a u l t f o r the i n j u r i e s t o the o t h e r passenger i n the 

v e h i c l e . The a p p e a l c o v e r s o n l y the c o n v i c t i o n f o r 

manslaughter. 

F o l l o w i n g the p r e s e n t a t i o n of the e v i d e n c e , defense 

c o u n s e l , i n h i s argument t o the j u r y , n oted t h a t r e c k l e s s n e s s 

was i n c l u d e d as an element of b o t h manslaughter and a l s o 

v e h i c u l a r homicide as i t was one of the t h r e e mental s t a t e s 

t h a t c o u l d q u a l i f y as " u n i n t e n t i o n a l " under the v e h i c u l a r -

h omicide s t a t u t e . He then argued t h a t the e v i d e n c e i n t h i s 
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case s u p p o r t e d not a c o n v i c t i o n f o r manslaughter, but a 

c o n v i c t i o n f o r the l e s s e r o f f e n s e of v e h i c u l a r h o m i c i d e , 

because, he argued, the death was a r e s u l t of r e c k l e s s 

conduct caused by d r i n k i n g and d r i v i n g too f a s t . The 

p r o s e c u t o r o b j e c t e d and s t a t e d t h a t t h i s argument by defense 

c o u n s e l was a misstatement of the l a w . The t r i a l c o u r t 

responded t h a t r e c k l e s s n e s s was not a p a r t of the d e f i n i t i o n 

of v e h i c u l a r h o m i c i d e . Defense c o u n s e l then s t a t e d t h a t he 

was g o i n g t o r e q u e s t a charge t h a t r e c k l e s s n e s s c o u l d be an 

element of v e h i c u l a r h o m i c i d e . 

F o l l o w i n g a l l the arguments t o the j u r y , defense c o u n s e l 

r e q u e s t e d a charge based on Ex p a r t e Edwards, 816 So. 2d 98 

( A l a . 2001), s t a t i n g t h a t the element of the o f f e n s e of 

v e h i c u l a r h o micide t h a t the conduct be " u n i n t e n t i o n a l " would 

be knowing, r e c k l e s s or c r i m i n a l l y n e g l i g e n t . The p r o s e c u t o r 

o b j e c t e d t o the t i m i n g of the r e q u e s t e d charge and f u r t h e r 

o b j e c t e d t h a t i t would confuse the j u r y . However, the 

p r o s e c u t o r then suggested t h a t b o t h the manslaughter and 

v e h i c u l a r - h o m i c i d e charge c o u l d charge t h a t the u n i n t e n t i o n a l 

a c t i o n s of the defendant i n e i t h e r o f f e n s e c o u l d be r e c k l e s s . 

Defense c o u n s e l i n d i c a t e d t h a t such a charge would be 
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s a t i s f a c t o r y . The t r i a l c o u r t s t a t e d t h a t such a charge would 

not t r a c k the language of the s t a t u t e and would be c o n f u s i n g 

t o the j u r y . The t r i a l c o u r t f u r t h e r s t a t e d t h a t such a 

charge would make manslaughter and v e h i c u l a r - h o m i c i d e 

i d e n t i c a l o f f e n s e s . The p r o s e c u t o r agreed. 

The t r i a l c o u r t d e t e r m i n e d t h a t i t would charge the j u r y 

a c c o r d i n g t o the language of the s t a t u t e and would t r u s t t h a t 

the j u r y knew the meaning of the word " u n i n t e n t i o n a l " . 

Defense c o u n s e l then c o m p l a i n e d t h a t the j u r o r s may not 

u n d e r s t a n d t h a t r e c k l e s s n e s s c o u l d s u p p o r t a l e s s e r charge of 

v e h i c u l a r h o micide u n l e s s t h e y were so charged. The t r i a l 

c o u r t d e termined t h a t he would charge the j u r y o n l y on 

r e c k l e s s n e s s i n c o n j u n c t i o n w i t h manslaughter and the 

a s s a u l t s , because i t i s i n c l u d e d i n the s t a t u t o r y d e f i n i t i o n s 

of t h o s e o f f e n s e s . 

The t r i a l c o u r t charged the j u r y as t o v e h i c u l a r h o micide 

but d i d not p r o v i d e the j u r y w i t h any d e f i n i t i o n of " u n l a w f u l " 

or " u n i n t e n t i o n a l " i n i t s v e h i c u l a r - h o m i c i d e charge. The 

j u r o r s were charged as t o r e c k l e s s n e s s o n l y i n the 

manslaughter, s e c o n d - d e g r e e - a s s a u l t , and t h i r d - d e g r e e - a s s a u l t 

i n s t r u c t i o n s . 
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At t he c l o s e of the charges t o the j u r y , defense c o u n s e l 

a g a i n o b j e c t e d t o the t r i a l c o u r t ' s f a i l u r e t o i n s t r u c t the 

j u r y as t o the mens r e a n e c e s s a r y f o r v e h i c u l a r h o m i c i d e . 

Defense c o u n s e l r e i t e r a t e d t h a t the t r i a l c o u r t s h o u l d have 

d e f i n e d " u n i n t e n t i o n a l " by d e f i n i n g " r e c k l e s s " , "knowing", and 

" c r i m i n a l l y n e g l i g e n t " . The p r o s e c u t o r a g a i n argued t h a t the 

r e q u e s t e d charge was u n t i m e l y , coming a f t e r the c l o s i n g 

arguments. Defense c o u n s e l responded t h a t the o n l y p a r t of 

the charge he had r e q u e s t e d a f t e r the c l o s i n g arguments was 

an a d d i t i o n t o h i s o r i g i n a l r e q u e s t . S p e c i f i c a l l y , he 

contended t h a t he r e q u e s t e d the charge c o n c e r n i n g the mens r e a 

n e c e s s a r y f o r v e h i c u l a r h o micide a t t h a t time because the 

t r i a l c o u r t i n d i c a t e d , p u r s u a n t t o an o b j e c t i o n d u r i n g c l o s i n g 

arguments, t h a t i t was an i n c o r r e c t statement of the law. He 

argued t h a t he d i d not know t h a t the t r i a l c o u r t would not 

i n s t r u c t the j u r y as t o the mens r e a of " r e c k l e s s " , "knowing", 

and " c r i m i n a l l y n e g l i g e n t " . The t r i a l c o u r t responded t h a t he 

had t o c r a f t a v e h i c u l a r - h o m i c i d e charge from the s t a t u t e . 

The t r i a l c o u r t d e c i d e d t o adhere t o the language of the 

s t a t u t e and r e f u s e d t o amend i t s o r i g i n a l charge. 

7 



CR-08-1741 

On a p p e a l , Jackson argues t h a t the t r i a l c o u r t s h o u l d 

have i n s t r u c t e d the j u r y as t o r e c k l e s s n e s s i n the v e h i c u l a r -

homicide c h a r g e . The S t a t e on a p p e a l has conceded t h a t i t 

was e r r o r f o r the t r i a l c o u r t not t o have done so and t h a t a 

r e v e r s a l i s r e q u i r e d . 

The S t a t e notes t h a t because Jackson's r e q u e s t f o r t h i s 

charge was not made u n t i l a f t e r c l o s i n g arguments, i t was 

u n t i m e l y and he would not o r d i n a r i l y be e n t i t l e d t o i t . 

"Rule 21.1, A.R.Crim.P., c l e a r l y a n t i c i p a t e s t h a t 
w r i t t e n r e q u e s t e d i n s t r u c t i o n s s h a l l be f i l e d w i t h 
the t r i a l c o u r t and s e r v e d on the opposing p a r t y 
p r i o r t o 1 the c l o s i n g arguments of c o u n s e l t o the 
j u r y . 

" 1 Rule 21.1, A.R.Crim.P., p r o v i d e s i n p a r t : 

"'At the c l o s e of the e v i d e n c e or a t such 
o t h e r time d u r i n g the t r i a l as the c o u r t 
r e a s o n a b l y d i r e c t s , e i t h e r p a r t y may f i l e 
and, i n such event, s h a l l s e r v e on the 
o pposing p a r t y , w r i t t e n r e q u e s t s t h a t the 
c o u r t i n s t r u c t the j u r y on the law as s e t 
f o r t h i n those r e q u e s t s . The c o u r t s h a l l 
i n f o r m c o u n s e l of i t s proposed a c t i o n upon 
the r e q u e s t s p r i o r t o t h e i r arguments to 
the j u r y , b u t the c o u r t s h a l l i n s t r u c t the 
j u r y a f t e r the arguments are c o m p l e t e d . ' 
(Emphasis added.)" 

Hudson v. S t a t e , 628 So. 2d 1063, 1064 ( A l a . Crim. App. 1993). 

However, the S t a t e concedes t h a t , d e s p i t e the u n t i m e l i n e s s of 
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Jackson's r e q u e s t f o r a charge d e f i n i n g " u n i n t e n t i o n a l " i n 

c o n j u n c t i o n w i t h the o f f e n s e of v e h i c u l a r h o m i c i d e , the t r i a l 

c o u r t had p r e v i o u s l y agreed t o i n s t r u c t the j u r y on v e h i c u l a r 

homicide as a l e s s e r - i n c l u d e d o f f e n s e and d i d so. T h e r e f o r e , 

Jackson was e n t i t l e d t o a j u r y i n s t r u c t i o n t h a t was complete 

and not m i s l e a d i n g . 

" ' [ E ] v e r y accused i s e n t i t l e d t o have charges g i v e n , 
which would not be m i s l e a d i n g , which c o r r e c t l y s t a t e 
the law of h i s case, and which are s u p p o r t e d by any 
e v i d e n c e , however weak, i n s u f f i c i e n t , or d o u b t f u l i n 
c r e d i b i l i t y . ' Ex p a r t e Chavers, 361 So. 2d 1106, 
1107 ( A l a . 1978). ' " ' I t i s a b a s i c t e n e t of Alabama 
law t h a t "a p a r t y i s e n t i t l e d t o have h i s t h e o r y of 
the case, made by the p l e a d i n g s and i s s u e s , 
p r e s e n t e d t o the j u r y by p r o p e r i n s t r u c t i o n , ... and 
the [ t r i a l ] c o u r t ' s f a i l u r e t o g i v e those 
i n s t r u c t i o n s i s r e v e r s i b l e e r r o r . " ' " ' Ex p a r t e 
M c G r i f f , 908 So. 2d 1024, 1035 ( A l a . 2004), q u o t i n g 
Winner I n t ' l Corp. v. Common Sense, I n c . , 863 So. 2d 
1088, 1091 ( A l a . 2003), q u o t i n g i n t u r n o t h e r 
c a s e s . " 

W i l l i a m s v. S t a t e , 938 So. 2d 440, 444-45 ( A l a . Crim. App. 

2005). 

V e h i c u l a r homicide i s d e f i n e d i n Alabama a t § 32-5A-

192(a), A l a . Code 1975, as f o l l o w s : 

"Whoever s h a l l u n l a w f u l l y and u n i n t e n t i o n a l l y 
cause the death of another p e r s o n w h i l e engaged i n 
the v i o l a t i o n of any s t a t e law or m u n i c i p a l 
o r d i n a n c e a p p l y i n g t o the o p e r a t i o n or use of a 
v e h i c l e , or v e s s e l , as d e f i n e d i n S e c t i o n 33-5-3, or 
t o the r e g u l a t i o n of t r a f f i c or b o a t i n g , s h a l l be 
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g u i l t y of homicide when the v i o l a t i o n i s the 
pro x i m a t e cause of the de a t h . " 

Here, Jackson was e n t i t l e d t o a complete j u r y i n s t r u c t i o n 

as t o the mens r e a n e c e s s a r y f o r a prima f a c i e case of 

v e h i c u l a r h o m i c i d e . J u r y i n s t r u c t i o n s as t o t h a t mental s t a t e 

have been ad d r e s s e d i n Ex p a r t e Edwards, 816 So. 2d 98 ( A l a . 

2001), as f o l l o w s : 

"The j u r y i n Edwards's case was charged on 
manslaughter and on c r i m i n a l l y n e g l i g e n t homicide as 
a l e s s e r i n c l u d e d o f f e n s e as t o manslaughter, and on 
v e h i c u l a r h o m i c i d e . The j u r y found Edwards g u i l t y of 
o n l y v e h i c u l a r h o m i c i d e . We conclude t h a t the t r i a l 
c o u r t ' s i n i t i a l r e s e r v a t i o n s about t y i n g the 
r e q u i s i t e mental s t a t e t o the word ' u n l a w f u l l y ' were 
sound. We endorse the 'Use Note on Mens Rea Element' 
t h a t accompanies the Alabama p a t t e r n j u r y 
i n s t r u c t i o n a p p l i c a b l e t o § 32-5A-192; t h a t note 
s t a t e s t h a t ' u n i n t e n t i o n a l ' i s not d e f i n e d i n the 
Code but t h a t the committee d r a f t i n g the i n s t r u c t i o n 
assumes t h a t word t o r e f e r t o a l l forms of mens rea 
exc e p t t h a t d e s c r i b e d by the word ' i n t e n t i o n a l . ' The 
Use Note then r e f e r s t o the p r e v i o u s l y r e f e r e n c e d 
d e f i n e d terms g o v e r n i n g mens r e a elements-¬
' i n t e n t i o n a l l y , ' 'knowingly,' ' r e c k l e s s l y , ' and 
' c r i m i n a l n e g l i g e n c e . ' Then, the Use Note c o r r e c t l y 
c o n c l u d e s : 

"'The judge s h o u l d i n s e r t the a p p r o p r i a t e 
mens r e a element c o n s i d e r i n g the i n d i c t m e n t 
and the e v i d e n c e b e f o r e the c o u r t . "There 
are few, i f any, s t r i c t l i a b i l i t y o f f e n s e s 
i n t h i s C r i m i n a l Code " A l a . Code § 
13A-2-3 Commentary. See a l s o § 13A-2-4(b).' 

"Alabama P a t t e r n J u r y I n s t r u c t i o n s : C r i m i n a l , 14-4 
t o 14-6 (3d ed.1994)." 
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Ex p a r t e Edwards, 816 So. 2d a t 107 ( f o o t n o t e omitted.) 

Moreover, the e r r o r r e s u l t i n g from the j u r y ' s b e i n g 

f o r e c l o s e d from f i n d i n g Jackson g u i l t y of v e h i c u l a r homicide 

based on r e c k l e s s conduct was not h a r m l e s s . Both the e v i d e n c e 

and the j u r y ' s f i n d i n g of manslaughter a f t e r i t had been 

charged on r e c k l e s s n e s s as t o t h a t o f f e n s e s u p p o r t t h i s 

c o n c l u s i o n . In B a r r e t t v. S t a t e , [Ms. CR-06-0090, October 2, 

2009] So. 3d ( A l a . Crim. App. 2009), t h i s C ourt 

s t a t e d : 

" F u r t h e r , the c i r c u i t c o u r t ' s r e f u s a l t o 
i n s t r u c t the j u r y on v e h i c u l a r homicide was not 
harmless because ' [ n ] o t h i n g i n the j u r y ' s v e r d i c t 
s u p p o r t s the c o n t e n t i o n t h a t i t c o u l d not have 
r e t u r n e d a v e r d i c t on [the o f f e n s e of v e h i c u l a r 
homicide] i n s t e a d of manslaughter i f i t had been 
g i v e n the o p p o r t u n i t y , or t h a t any f i n d i n g i m p l i c i t 
i n the j u r y ' s v e r d i c t n e c e s s a r i l y p r e c l u d e s a 
v e r d i c t on [ v e h i c u l a r h o m i c i d e ] . ' Ex p a r t e Long, 600 
So. 2d 982, 987, ( A l a . 1992), o v e r r u l e d on o t h e r 
grounds, Ex p a r t e Edwards, 816 So. 2d 98, 107 ( A l a . 
2001); see a l s o C r a w f o r d v. S t a t e , 886 So. 2d 846, 
849 ( A l a . Crim. App. 2003) ( h o l d i n g t h a t the j u r y ' s 
v e r d i c t c o n v i c t i n g the defendant of manslaughter d i d 
not p r e c l u d e a v e r d i c t on v e h i c u l a r h o m i c i d e ; 
t h e r e f o r e , the c i r c u i t c o u r t ' s erroneous r e f u s a l t o 
i n s t r u c t the j u r y on v e h i c u l a r homicide was not 
h a r m l e s s ) . Given the o p p o r t u n i t y , under the f a c t s 
and c i r c u m s t a n c e s of t h i s case, the j u r y c o u l d have 
r e t u r n e d a v e r d i c t f o r homicide by v e h i c l e . 
T h e r e f o r e , the c i r c u i t c o u r t ' s judgment i s due t o be 
r e v e r s e d . " 

So. 3d a t . 
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Based on the f o r e g o i n g a u t h o r i t y , and based on the f a c t s 

and c i r c u m s t a n c e s of t h i s p a r t i c u l a r case and the e v i d e n c e 

p r e s e n t e d a t t r i a l , the t r i a l c o u r t ' s judgment i s due t o be 

r e v e r s e d , and t h i s cause i s remanded f o r a new t r i a l . 

REVERSED AND REMANDED. 

Wise, P.J., and Welch, Windom, and K e l l u m , J J . , concur. 
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