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MAIN, J u d g e . 

Lugine C a p r i Caver was c o n v i c t e d of t h i r d - d e g r e e 

b u r g l a r y , a v i o l a t i o n of § 13A-7-7, A l a . Code 1975. Pursuant 

t o Alabama's H a b i t u a l F e l o n y O f f e n d e r A c t , the t r i a l c o u r t 
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sentenced him t o 20 y e a r s ' imprisonment. See § 13A-5-9, e t 

seq., A l a . Code 1975. T h i s a p p e a l f o l l o w e d . 

On June 12, 2008, a t 3:15 a.m., an i n d i v i d u a l broke the 

d r i v e - t h r o u g h window a t the McDonald's f a s t - f o o d r e s t a u r a n t 

l o c a t e d on S t . Stephens Road i n M o b i l e County and removed the 

c a s h - r e g i s t e r drawer. A s u r v e i l l a n c e camera r e c o r d e d the 

i n c i d e n t . The c a s h - r e g i s t e r drawer t h a t was taken from the 

cash r e g i s t e r r e p o r t e d l y d i d not c o n t a i n any money. However, 

i t was not l o c a t e d . Law-enforcement o f f i c i a l s attempted t o 

r e c o v e r f i n g e r p r i n t s from the broken g l a s s . However, th e y 

were unable t o o b t a i n any f i n g e r p r i n t s because the g l a s s was 

i n such s m a l l p i e c e s . 

Sean B l a c k , a d e t e c t i v e w i t h the C i t y of M o b i l e P o l i c e 

Department, t e s t i f i e d t h a t he was i n charge of the 

i n v e s t i g a t i o n of t h i s b u r g l a r y . He r e c e i v e d the s u r v e i l l a n c e 

v i d e o - t a p e on June 26, 2008, from Lance W i l l i a m s , the owner 

and o p e r a t o r of the McDonald's r e s t a u r a n t , and he viewed the 

tape t h a t same day. He r e c o g n i z e d the per s o n i n the v i d e o 

tape as Caver because he had seen him s e v e r a l times i n 

photographs and i n p e r s o n . D e t e c t i v e B l a c k t e s t i f i e d , over 

o b j e c t i o n , t h a t he had seen Caver on the day of the b u r g l a r y 
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because Caver had been brought t o the p o l i c e s t a t i o n on o t h e r 

c harges. Caver d i d not t e s t i f y , and the defense p r e s e n t e d no 

e v i d e n c e . 

On a p p e a l , Caver argues t h a t the t r i a l c o u r t r e v e r s i b l y 

e r r e d by r e o p e n i n g the case and a l l o w i n g the j u r y t o view h i s 

arms a f t e r the j u r y had begun i t s d e l i b e r a t i o n s . 

S p e c i f i c a l l y , he a s s e r t s t h a t : " i n a l l o w i n g a d d i t i o n a l 

p h y s i c a l e v i d e n c e a g a i n s t Caver t o be a d m i t t e d i n t o e v i d e n c e , 

a f t e r the j u r y had begun i t s d e l i b e r a t i o n s , d e n i e d him a f a i r 

t r i a l and i s t h e r e f o r e r e v e r s i b l e e r r o r . " ( A p p e l l a n t ' s b r i e f , 

a t 9.) 1 

"Due p r o c e s s guarantees t h a t a c r i m i n a l defendant 
w i l l be t r e a t e d w i t h ' t h a t fundamental f a i r n e s s 
e s s e n t i a l t o the v e r y concept of j u s t i c e . I n o r d e r 
t o d e c l a r e a d e n i a l of i t we must f i n d t h a t the 
absence of t h a t f a i r n e s s f a t a l l y i n f e c t e d the t r i a l ; 
the a c t s complained of must be of such q u a l i t y as 
n e c e s s a r i l y p r e v e n t s a f a i r t r i a l . ' L i s e n b a v.  
C a l i f o r n i a , 314 U.S. 219, 236,(1941)." U n i t e d  
S t a t e s v. V a l e n z u e l a - B e r n a l , 458 U.S. 858, 872, 
(1982). I n s t a t e c r i m i n a l p r o s e c u t i o n s , due p r o c e s s 
" s e c u r e s the accused i n those c e r t a i n b a s i c and 
fundamental r i g h t s which are an i n t e g r a l p a r t of the 

1The S t a t e submits t h a t Caver f a i l e d t o p r e s e r v e t h i s 
i s s u e f o r r e v i e w . However, we b e l i e v e t h a t , a l t h o u g h Caver's 
o b j e c t i o n was not a model of c l a r i t y , i t i s c l e a r t h a t the 
t r i a l c o u r t u n d e r s t o o d h i s o b j e c t i o n s , and t h a t h i s arguments 
on a p p e a l are c h a l l e n g i n g the t r i a l c o u r t ' s r u l i n g on the same 
or s i m i l a r grounds. 
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American system of c r i m i n a l j u r i s p r u d e n c e . " 
A p p l i c a t i o n of S t e c k e r , 271 F.Sup. 406, 409 (D.N.J. 
1966), a f f ' d , 381 F.2d 379 (3d C i r . ) , c e r t . d e n i e d , 
389 U.S. 929, (1967). "[W]hen a case i s reopened 
f o r the r e c e p t i o n of f u r t h e r e v i d e n c e , i t must be 
done i n such a manner t h a t the r i g h t s of a l l p a r t i e s 
w i l l be p r o t e c t e d and ample o p p o r t u n i t y a f f o r d e d 
them f o r c r o s s e x a m i n a t i o n or r e b u t t a l , and even f o r 
r e q u e s t i n g a d d i t i o n a l i n s t r u c t i o n s , i f the m a t t e r s 
i n t r o d u c e d s h o u l d r e a s o n a b l y r e q u i r e them." P e r k i n s  
v. S t a t e , 253 M i s s . 652, 655, 178 So. 2d 694, 696 
(1965) ( h o l d i n g t h a t i t was r e v e r s i b l e e r r o r f o r the 
t r i a l c o u r t t o a l l o w the j u r y t o view the v i c t i m ' s 
s c a r s once d e l i b e r a t i o n s had begun). 

The r e c o r d r e v e a l s t h a t , w h i l e the j u r y was d e l i b e r a t i n g , 

i t r e t u r n e d t o the courtroom s e v e r a l times t o view the 

s u r v e i l l a n c e v i d e o - t a p e of the b u r g l a r y . A f t e r v i e w i n g the 

s u r v e i l l a n c e tape f o r a t h i r d t i m e , the j u r y r e t u r n e d t o the 

j u r y room t o d e l i b e r a t e and then p r e s e n t e d the f o l l o w i n g 

q u e s t i o n t o the c i r c u i t c o u r t judge: "Can we see h i s arms?" 

(C. 24; R. 137.) The f o l l o w i n g exchange t r a n s p i r e d : 

"THE COURT: Over the o b j e c t i o n of the 
defendant, I'm g o i n g t o a l l o w the j u r y t o view the 
d efendant's arms. They've asked a q u e s t i o n of can 
they see h i s arms, a f t e r w a t c h i n g the v i d e o t a p e 
numerous t i m e s . 

"[DEFENSE COUNSEL]: Judge, here's another t h i n g 
I'm g o i n g t o say. That i t r e a l l y b o t h e r s me. I 
can't argue t o the j u r y now. I can't make any 
argument a t a l l t o the j u r y c o n c e r n i n g what they see 
on h i s arms; where, i f i t had happened d u r i n g the 
t r i a l , I c o u l d have, and I would have. He's got 
t a t t o o s on him t h a t s h o u l d be a b l e t o be seen i n 
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t h a t v i d e o t h a t now I can't argue t o the j u r y : 
Look, f o l k s , l o o k a t t h i s r i g h t h ere. Do you see 
t h i s ? You c o u l d have seen t h i s on the v i d e o . 

"THE COURT: A l l r i g h t . W e l l -¬
"[DEFENSE COUNSEL]: Then i t gets i n t o a 

s i t u a t i o n where he wants t o -- he wants t o 
cross-examine him or he wants t o argue about i t . 

"[PROSECUTOR]: We don't know why the y want t o 
see i t , though. We don't know why the y want t o see 
h i s arms. 

"THE COURT: L e t ' s go ahead. 

"[DEFENSE COUNSEL]: Where do you want t o put 
him. Judge? 

"THE COURT: What do you t h i n k ? J u s t r i g h t 
where you're a t [ s i c ] ? 

"[DEFENSE COUNSEL]: Yeah, I t h i n k r i g h t h ere. 

"THE COURT: Go ahead and b r i n g them on out. 
W e ' l l l e t them -¬

"(The j u r y e n t e r s the courtroom a t 3:45 p.m.) 

"THE COURT: A l l r i g h t . The q u e s t i o n was asked 
whether you c o u l d see h i s arms, and I'm g o i n g t o 
a l l o w t h a t i n t h i s case. I f you would, Mr. Caver, 
go ahead and put your arms out so the j u r y members 
can see i t . 

"[DEFENSE COUNSEL]: Make sure t h e y see the top 
of your hands? 

"THE COURT: No comments by anybody on a n y t h i n g 
of t h i s . J u s t l e t them see i t , and we'11 send y ' a l l 
back i n when y ' a l l are ready. Are y ' a l l ready? See 
what you need t o see? 
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" ( J u r o r s respond a f f i r m a t i v e l y . ) 

"THE COURT: A l l r i g h t . Go ahead and go back 

i n . " 

(R. 137-38.) The r e c o r d i n d i c a t e s t h a t a p p r o x i m a t e l y 13 

minutes l a t e r the j u r y announced i t had reached a v e r d i c t ; 

the j u r y found Caver g u i l t y as charged i n the i n d i c t m e n t . 

We t u r n t o Caver's c l a i m t h a t because no e v i d e n c e was 

p r e s e n t e d a t t r i a l on the i s s u e whether he had markings on h i s 

arms, the view g i v e n t o the j u r y of h i s arms c o n s t i t u t e d new 

e v i d e n c e and amounted t o an improper r e o p e n i n g of the case. 

S e c t i o n 15-14-4, Code of Alabama 1975 g i v e s a t r i a l c o u r t 

p e r m i s s i o n t o a l l o w the i n t r o d u c t i o n of a d d i t i o n a l e v i d e n c e 

"at any time b e f o r e the c o n c l u s i o n of argument § 

15-14-4, A l a . Code 1975 (emphasis added). F u r t h e r , " [ b ] e f o r e  

the j u r y r e t i r e s t o b e g i n d e l i b e r a t i o n of the case, the c o u r t , 

upon a showing of good cause, may a l l o w the case t o be 

reopened." Rule 19.1(h), Ala.R.Crim.P. (emphasis added). See  

C h a r l e s W. Gamble, M c E l r o y ' s Alabama Evidence § 436.01(2) (5th 

ed. 1996). "Although i t i s w i t h i n the d i s c r e t i o n of the t r i a l 

c o u r t t o reopen the case a f t e r the c l o s e of e v i d e n c e , i t i s 

c l e a r t h a t cases c o n s t r u i n g § 15-14-4 have c o n s i s t e n t l y h e l d 

i t t o be e r r o r t o do so a f t e r s u b m i s s i o n of the case t o the 
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j u r y . " H a r r i s v. S t a t e , 371 So. 2d 979, 983 ( A l a . Crim. 

App.), c e r t . d e n i e d , 371 So. 2d 984 ( A l a . 1979), and cases 

c i t e d t h e r e i n . See a l s o Reed v. S t a t e , 475 So. 2d 641 ( A l a . 

Crim. App. 1985) ( h o l d i n g t h a t the t r i a l c o u r t i m p r o p e r l y 

a l l o w e d the j u r y t o have t h r e e a d d i t i o n a l pages of a r e p o r t 

a f t e r o n l y one page of the r e p o r t had been r e f e r r e d t o d u r i n g 

the t r i a l ) . C f ^ J o l l y v. S t a t e , 405 So. 2d 76 ( A l a . Crim. 

App. 1981) ( f i n d i n g no e r r o r where the t r i a l judge a l l o w e d i n 

a p h o t o g r a p h i c n e g a t i v e s , which the j u r y r e q u e s t e d t o see 

a f t e r i t had begun i t s d e l i b e r a t i o n s , which d e p i c t e d a t a g 

a p p e a r i n g on the automobile used by the robbers because, 

d u r i n g the course of the t r i a l , t h e r e had been o r a l t e s t i m o n y 

about the n e g a t i v e s ) . 

In Ex p a r t e B a t t e a s t e , 449 So. 2d 798 ( A l a . 1984), the 

Supreme Court of Alabama h e l d t h a t i t was e r r o r f o r the t r i a l 

c o u r t t o p e r m i t "the j u r y , over o b j e c t i o n of the defendant, t o 

view the defendant's f a c e t o see i f he had a s c a r on i t . " 449 

So. 2d a t 799. In Harnage v. S t a t e , 290 A l a . 142, 274 So. 2d 

352 (1972), t h i s C ourt r u l e d t h a t a j u r y r e q u e s t t o view the 

hands of a defendant who was charged w i t h murder by 

s t r a n g u l a t i o n came too l a t e because the case had a l r e a d y been 
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s u b m i t t e d t o the j u r y and any member of the j u r y had the 

o p p o r t u n i t y t o observe the defendant's hands d u r i n g the t r i a l , 

p a r t i c u l a r l y w h i l e the defendant was t e s t i f y i n g i n h i s own 

b e h a l f . 290 A l a . a t 144, 274 So. 2d a t 354. A c c o r d U n i t e d  

S t a t e s v. Santana, 175 F.3d 57 (1st C i r . 1999) ( h o l d i n g t h a t 

the d i s t r i c t c o u r t i m p r o p e r l y a l l o w e d the j u r y , d u r i n g i t s 

d e l i b e r a t i o n s , t o r e t u r n t o the courtroom t o observe the 

defendant's e a r s , which had been c o v e r e d d u r i n g the t r i a l by 

headphones used f o r language t r a n s l a t i o n ) ; S c o t t v. S t a t e , 664 

So. 2d 3, 4 ( F l a . D i s t . C t. App. 1995) ( f i n d i n g e r r o r i n a 

p r o s e c u t i o n f o r an undercover drug t r a n s a c t i o n , where the j u r y 

r e q u e s t e d , a f t e r the c l o s e of e v i d e n c e and d u r i n g i t s 

d e l i b e r a t i o n s , " t o view the defendant's r i g h t p r o f i l e , " which 

had not been viewed a t t r i a l ) . 

The t r i a l c o u r t e r r e d i n r e q u i r i n g Caver t o d i s p l a y h i s 

arms t o the j u r o r s a f t e r the j u r y had r e t i r e d f o r 

d e l i b e r a t i o n s . The d i s p l a y of h i s arms c o n s t i t u t e s non 

t e s t i m o n i a l p h y s i c a l e v i d e n c e the j u r y had not seen d u r i n g the 

t r i a l , and the p r e s e n t a t i o n of t h i s new e v i d e n c e a f t e r the 

c o u r t s u b m i t t e d the case t o the j u r y was improper. See  

B a t t e a s t e , s u p r a ; H a r r i s , s u p r a ; Harnage, s u p r a . Because the 
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s o l e i s s u e a t t r i a l was whether Caver was the person d e p i c t e d 

i n the s u r v e i l l a n c e v i d e o - t a p e of the b u r g l a r y of the 

McDonald's r e s t a u r a n t and the j u r y r e q u e s t e d a d d i t i o n a l 

i n f o r m a t i o n i n r e s o l v i n g t h a t i s s u e , we h o l d t h a t the e r r o r 

was not ha r m l e s s . For these reasons, we r e v e r s e the judgment. 

The judgment i s r e v e r s e d and the case remanded f o r a new 

t r i a l . 

REVERSED AND REMANDED. 

Welch and Windom, J J . , concur. K e l l u m , J . , concurs i n 

the r e s u l t . Wise, P.J., re c u s e s h e r s e l f . 
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