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MAIN, J u d g e . 

M a x i n e W i l l i a m s was c o n v i c t e d o f one c o u n t o f u n l a w f u l 

p o s s e s s i o n o f a c o n t r o l l e d s u b s t a n c e , see § 13A-12-212, A l a . 

Code 1975, and one c o u n t o f c h e m i c a l endangerment o f a c h i l d , 
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see § 26-15-3.2, A l a . Code 1975. The t r i a l c o u r t s e n t e n c e d 

W i l l i a m s , as a h a b i t u a l o f f e n d e r , t o c o n c u r r e n t t e r m s o f 15 

y e a r s ' i m p r i s o n m e n t on e a c h c o u n t . W i l l i a m s f i l e d a m o t i o n f o r 

a new t r i a l , w h i c h t h e t r i a l c o u r t d e n i e d . T h i s a p p e a l 

f o l l o w e d . 

On J a n u a r y 3 1 , 2008, O f f i c e r J a s o n A d k i n s o f t h e C i t y o f 

D o t h a n P o l i c e D e p a r t m e n t , a c c o m p a n i e d b y o t h e r o f f i c e r s o f t h e 

D o t h a n P o l i c e D e p a r t m e n t , o b t a i n e d and e x e c u t e d a s e a r c h 

w a r r a n t a t 6 2 6 C h i c k a s a w S t r e e t b e c a u s e a c o n f i d e n t i a l 

i n f o r m a n t , who h a d been a t t h e r e s i d e n c e e a r l i e r t h a t day, h a d 

i n f o r m e d O f f i c e r A d k i n s t h a t d r u g s were b e i n g s o l d f r o m t h e 

house and t h a t guns were b e i n g k e p t t h e r e . 

As t h e o f f i c e r s a p p r o a c h e d t h e h o u s e , t h e y saw two 

A f r i c a n - A m e r i c a n m a l e s s t a n d i n g n e a r t h e r e a r o f t h e h o u s e . 

O f f i c e r A d k i n s and a n o t h e r o f f i c e r moved t o w a r d t h e s i d e d o o r 

o f t h e h o u s e , and two o t h e r o f f i c e r s h e a d e d i n t h e d i r e c t i o n 

o f t h e men i n t h e b a c k y a r d , who f l e d . O f f i c e r s a p p r e h e n d e d 

one o f t h e men, who was l a t e r i d e n t i f i e d as A n t h o n y H a m i l t o n . 

D u r i n g a s e a r c h o f H a m i l t o n , t h e p o l i c e f o u n d what a p p e a r e d t o 

be a c r a c k p i p e c o n t a i n i n g c o c a i n e r e s i d u e . 
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W h i l e t h e o t h e r o f f i c e r s p u r s u e d H a m i l t o n and t h e o t h e r 

m a l e , O f f i c e r A d k i n s k n o c k e d on t h e d o o r and announced h i s 

p r e s e n c e . A p p r o x i m a t e l y 15 s e c o n d s a f t e r he k n o c k e d and h e a r d 

movement i n s i d e t h e h o u s e , O f f i c e r A d k i n s b r o k e t h r o u g h t h e 

d o o r . W i l l i a m s , two o t h e r a d u l t women, a 1 0 - y e a r - o l d g i r l , 

and an i n f a n t were i n t h e l i v i n g room when t h e o f f i c e r s 

e n t e r e d . A f t e r s e c u r i n g e v e r y o n e , t h e o f f i c e r s s e a r c h e d t h e 

ho u s e . 

I n t h e r e a r bedroom o f t h e h o u s e , O f f i c e r A d k i n s f o u n d 

W i l l i a m s ' s p u r s e n e a r t h e n i g h t s t a n d . He a l s o n o t i c e d women's 

c l o t h i n g l y i n g a b o u t t h e room and p h o t o g r a p h s o f W i l l i a m s 

p o s t e d on t h e m i r r o r . D u r i n g h i s s e a r c h o f t h e r e a r bedroom, 

O f f i c e r A d k i n s f o u n d h i d d e n b etween t h e m a t t r e s s and t h e box 

s p r i n g s a DVD c a s e c o n t a i n i n g two p i e c e s o f c r a c k c o c a i n e . 1 

I n t h e k i t c h e n , O f f i c e r A d k i n s d i s c o v e r e d a p r e s c r i p t i o n 

b o t t l e w i t h W i l l i a m s ' s name on i t t h a t c o n t a i n e d more c r a c k 

c o c a i n e . O u t s i d e t h e b a c k d o o r , w h i c h l e d f r o m t h e k i t c h e n t o 

t h e b a c k y a r d , o f f i c e r s f o u n d a n o t h e r DVD c a s e on a t a b l e and 

a n o t h e r on t h e g r o u n d n e a r where t h e two m a l e s had been when 

1The r e c o r d a p p e a r s t o i d e n t i f y t h e c a s e as a CD c a s e ; 
h o w e v e r, i t was i n f a c t a DVD c a s e . 
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th e o f f i c e r s f i r s t a p p r o a c h e d . The c a s e on t h e t a b l e 

c o n t a i n e d c r a c k c o c a i n e . 

I n a d d i t i o n t o t h e d r u g e v i d e n c e i n t h e bedroom and i n 

W i l l i a m s ' s p r e s c r i p t i o n b o t t l e , O f f i c e r A d k i n s f o u n d a l o a d e d 

s h o t g u n u n d e r a window n e a r t h e b a c k d o o r . On t h e window s i l l 

above t h e s h o t g u n , O f f i c e r A d k i n s f o u n d an o f f - w h i t e p o w d e r e d 

s u b s t a n c e l o d g e d b etween t h e window s i l l and t h e w a l l . 

O f f i c e r A d k i n s a l s o f o u n d more o f f - w h i t e p owdered s u b s t a n c e 

i n s i d e a c a b i n e t i n t h e k i t c h e n , wedged between t h e c a b i n e t 

and t h e w a l l . F i n a l l y , t h e o f f i c e r s f o u n d a s e c o n d s h o t g u n 

i n s i d e t h e house as w e l l as a d d i t i o n a l p i l l s a r o u n d t h e h o u s e . 

A l t h o u g h t h e p h y s i c a l e v i d e n c e a t t h e r e s i d e n c e i n d i c a t e d 

t h a t W i l l i a m s had some c o n n e c t i o n t o i t and O f f i c e r A d k i n s 

t e s t i f i e d t h a t he knew t h a t W i l l i a m s l i v e d t h e r e , she d e n i e d 

t h a t she l i v e d t h e r e when she spoke w i t h O f f i c e r A d k i n s . 

O f f i c e r A d k i n s t e s t i f i e d t h a t t h e u t i l i t i e s f o r t h e house were 

r e g i s t e r e d i n t h e name o f Maggie J o h n s o n . However, n e i t h e r o f 

t h e two women w i t h W i l l i a m s were i d e n t i f i e d as M aggie J o h n s o n , 

and t h e r e was no e v i d e n c e i n d i c a t i n g t h a t J o h n s o n a c t u a l l y 

l i v e d t h e r e . W i l l i a m s d i d n o t t e s t i f y . 
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I . 

W i l l i a m s f i r s t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g h e r B a t s o n 2 m o t i o n b e c a u s e she c o n t e n d s t h a t she made 

a p r i m a f a c i e c a s e o f r a c i a l d i s c r i m i n a t i o n b a s e d on t h e 

S t a t e ' s s t r i k i n g a l l b u t two o f t h e A f r i c a n - A m e r i c a n 

v e n i r e m e m b e r s f r o m t h e j u r y . S p e c i f i c a l l y , she c l a i m s e r r o r 

b e c a u s e t h e S t a t e s t r u c k p o t e n t i a l j u r o r no. 133, R.N.J, an 

A f r i c a n - A m e r i c a n f e m a l e , who, W i l l i a m s a r g u e d , had n o t 

p r o v i d e d any n e g a t i v e r e s p o n s e s t o t h e p r o s e c u t o r ' s 

q u e s t i o n i n g d u r i n g v o i r d i r e . W i l l i a m s m a i n t a i n s t h a t she 

e s t a b l i s h e d a p r i m a f a c i e c a s e o f d i s c r i m i n a t i o n and t h a t t h e 

t r i a l c o u r t e r r e d i n n o t r e q u i r i n g t h e S t a t e t o a r t i c u l a t e 

r a c e - n e u t r a l r e a s o n s f o r i t s s t r i k e s . 

D u r i n g j u r y s e l e c t i o n , t h e d e f e n s e made a B a t s o n m o t i o n 

a f t e r t h e S t a t e s t r u c k R.N.J. S p e c i f i c a l l y , t h e f o l l o w i n g 

e x c h a n g e o c c u r r e d : 

"[DEFENSE COUNSEL]: Ms. M a x i n e W i l l i a m s i s a b l a c k 
f e m a l e . She i s p a r t o f t h e m i n o r i t y . J u r o r Number 
133 i s a l s o a m i n o r i t y c l a s s . The S t a t e s t r u c k h e r 
as t h e i r l a s t s t r i k e . I am n o t aware o f any 
n e g a t i v e r e s p o n s e w i t h t h e S t a t e i n r e f e r e n c e t o 
J u r o r Number 133, so I w i l l a s k t h a t t h e y be o r d e r e d 
t o g i v e a r a c e - n e u t r a l r e a s o n f o r s t r i k i n g . 

2 B a t s o n v. K e n t u c k y , 476 U.S. 79 ( 1 9 8 6 ) . 
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"THE COURT: I t i s t h e S t a t e ' s l a s t s t r i k e ? 

"[DEFENSE COUNSEL]: Y e s , Y o u r Honor. 

"THE COURT: How many b l a c k j u r o r s a r e on t h e a c t u a l 
j u r y p a n e l ? 

"[DEFENSE COUNSEL]: Two. W e l l , t h r e e c o u n t i n g h e r . 

"THE COURT: I'm g o i n g t o f i n d t h a t t h e D e f e n s e has 
f a i l e d t o make a p r i m a f a c i e c a s e o f a B a t s o n 
v i o l a t i o n . So I w i l l n o t r e q u i r e t h e S t a t e t o g i v e 
any r e a s o n s f o r t h e s t r i k e o f t h i s p a r t i c u l a r 
j u r o r . " 

(R. 18.) 

I n i t i a l l y , we n o t e t h a t W i l l i a m s f a i l e d t o p r o v i d e a 

c o m p l e t e r e c o r d on a p p e a l . The r e c o r d i n d i c a t e s t h a t t h e j u r y 

v e n i r e was composed o f 36 p e r s o n s . One p e r s o n f a i l e d t o 

r e p o r t f o r j u r y d u t y , l e a v i n g 35 i n t h e j u r y v e n i r e . The 

S t a t e had 12 p e r e m p t o r y s t r i k e s ; W i l l i a m s had 11 p e r e m p t o r y 

s t r i k e s . (C. 36.) A l t h o u g h t h e j u r y s t r i k e l i s t i s a p a r t o f 

t h e r e c o r d and t h e t r i a l c o u r t s t a t e d f o r t h e r e c o r d t h e names 

o f t h e j u r o r s who were e m p a n e l e d , t h e r e c o r d does n o t i n c l u d e 

a t r a n s c r i p t i o n o f t h e v o i r d i r e o f t h e v e n i r e by t h e S t a t e 

and W i l l i a m s o r o f t h e a c t u a l s t r i k i n g o f t h e j u r y . The 

r e c o r d , however, does show t h a t two A f r i c a n - A m e r i c a n s r e m a i n e d 

on t h e j u r y . R e g a r d l e s s , n o t h i n g i n t h e r e c o r d i n d i c a t e s t h e 

a c t u a l r a c e o f any o f t h e o t h e r p r o s p e c t i v e j u r o r s . As we 
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s t a t e d i n J o h n s o n v. S t a t e , 823 So. 2d 1 ( A l a . C r i m . App. 

2 0 0 1 ) : 

" I n i t i a l l y , we n o t e t h a t t h e r e c o r d does n o t 
c o n t a i n any documents t h a t show t h e r a c e o f t h e 
p r o s p e c t i v e j u r o r s on t h e v e n i r e o r o f t h e members 
o f t h e j u r y i t s e l f . The j u r y s t r i k e l i s t i s n o t i n 
t h e r e c o r d , n o r i s t h e s t r i k i n g o f t h e j u r y i n c l u d e d 
i n t h e t r i a l t r a n s c r i p t . ... O t h e r t h a n d e f e n s e 
c o u n s e l ' s a s s e r t i o n s i n s u p p o r t o f t h e B a t s o n 
m o t i o n , t h e r e i s s i m p l y no e v i d e n c e i n t h e r e c o r d o f 
t h e r a c e o f p r o s p e c t i v e j u r o r s on t h e v e n i r e , o f 
w h i c h p r o s p e c t i v e j u r o r s were s t r u c k by t h e S t a t e 
and w h i c h were s t r u c k by t h e d e f e n s e , o r even o f t h e 
i d e n t i t y o r r a c e o f t h e j u r o r s who u l t i m a t e l y s a t on 
J o h n s o n ' s j u r y . ' I t i s t h e a p p e l l a n t ' s d u t y t o 
p r o v i d e t h i s C o u r t w i t h a c o m p l e t e r e c o r d on 
a p p e a l . ' K n i g h t v. S t a t e , 621 So. 2d 394, 395 ( A l a . 
C r i m . App. 1 9 9 3 ) . '"Where t h e r e c o r d i s s i l e n t on 
a p p e a l , i t w i l l be p r e sumed t h a t what o u g h t t o have 
been done was n o t o n l y done, b u t r i g h t l y done."' 
Owens v. S t a t e , 597 So. 2d 734, 736 ( A l a . C r i m . App. 
1 9 9 2 ) , q u o t i n g J o l l y v. S t a t e , 405 So. 2d 76, 77 
( A l a . C r i m . App. 1 9 8 1 ) . ' T h i s c o u r t w i l l n o t presume 
e r r o r f r o m a s i l e n t r e c o r d . ' F r a z i e r v. S t a t e , 758 
So. 2d 577, 600 ( A l a . C r i m . A p p . ) , a f f ' d , 758 So. 2d 
611 ( A l a . 1 9 9 9 ) , c e r t . d e n i e d , 531 U.S. 843, 121 S. 
C t . 109, 148 L. Ed. 2d 66 ( 2 0 0 0 ) . See a l s o R o b e r t s  
v. S t a t e , 627 So. 2d 1114, 1116 ( A l a . C r i m . App. 
19 9 3 ) . " 

823 So. 2d a t 18-19. See a l s o F i n n e y v. S t a t e , 8 60 So. 2d 

367, 376-77 ( A l a . C r i m . App. 2 0 0 2 ) . 

M o r e o v e r , "[w]e w i l l r e v e r s e t h e c i r c u i t c o u r t ' s r u l i n g 

on t h e B a t s o n m o t i o n o n l y i f i t i s ' c l e a r l y e r r o n e o u s . ' 

J a c k s o n v. S t a t e , 549 So. 2d 616 ( A l a . C r . App. 1 9 8 9 ) . " 
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Coo p e r v. S t a t e , 611 So. 2d 460, 463 ( A l a . C r i m . App. 1 9 9 2 ) . 

" ' " [ A ] f i n d i n g i s ' c l e a r l y e r r o n e o u s ' when a l t h o u g h t h e r e i s 

e v i d e n c e t o s u p p o r t i t , t h e r e v i e w i n g c o u r t on t h e e n t i r e 

e v i d e n c e i s l e f t w i t h t h e d e f i n i t e and f i r m c o n v i c t i o n t h a t a 

m i s t a k e has been c o m m i t t e d . " ' " F l e t c h e r v. S t a t e , 703 So. 2d 

432, 436 ( A l a . C r i m . App. 1 9 9 7 ) , q u o t i n g D a v i s v. S t a t e , 555 

So. 2d 309, 312 ( A l a . C r i m . App. 1 9 8 9 ) , q u o t i n g i n t u r n P o w e l l  

v. S t a t e , 548 So. 2d 590, 594 ( A l a . C r i m . App. 1 9 8 8 ) ) . "'The 

p a r t y a l l e g i n g r a c i a l l y d i s c r i m i n a t o r y use o f p e r e m p t o r y 

c h a l l e n g e s b e a r s t h e b u r d e n o f e s t a b l i s h i n g a p r i m a f a c i e c a s e 

o f d i s c r i m i n a t i o n . ' " R o g e r s v. S t a t e , 819 So. 2d 643, 648-49 

( A l a . C r i m . App. 2 0 0 1 ) , q u o t i n g B u r g e s s v. S t a t e , 811 So. 2d 

557, 572 ( A l a . C r i m . App. 1 9 9 8 ) . A d e t e r m i n a t i o n r e g a r d i n g a 

m o v i n g p a r t y ' s s h o w i n g o f i n t e n t t o d i s c r i m i n a t e u n d e r B a t s o n 

i s "'a p u r e i s s u e o f f a c t , s u b j e c t t o r e v i e w u n d e r a 

d e f e r e n t i a l s t a n d a r d . ' " A r m s t r o n g v. S t a t e , 710 So. 2d 531, 

534 ( A l a . C r i m . App. 1 9 9 7 ) , q u o t i n g H e r n a n d e z v. New Y o r k , 500 

U.S. 352, 365 ( 1 9 9 1 ) . " A f t e r t h e a p p e l l a n t makes a t i m e l y 

B a t s o n m o t i o n and e s t a b l i s h e s a p r i m a f a c i e s h o w i n g o f 

d i s c r i m i n a t i o n , t h e b u r d e n s h i f t s t o t h e S t a t e t o p r o v i d e a 

r a c e - n e u t r a l r e a s o n f o r e a c h s t r i k e .... See, e.g., Ex p a r t e 
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B i r d , 594 So. 2d 67 6 ( A l a . 1 9 9 1 ) . " C o o p e r , 611 So. 2d a t 4 63. 

Once t h e p r o s e c u t o r has a r t i c u l a t e d r a c e - n e u t r a l r e a s o n s f o r 

t h e s t r i k e , t h e m o v i n g p a r t y can t h e n o f f e r e v i d e n c e s h o w i n g 

t h a t t h o s e r e a s o n s a r e m e r e l y a sham o r p r e t e x t . Ex p a r t e 

B r a n c h , 526 So. 2d 609, 624 ( A l a . 1 9 8 7 ) . 

I n t h i s c a s e , t h e r e was s i m p l y no e v i d e n c e p r e s e n t e d 

i n d i c a t i n g t h a t any o f t h e f a c t o r s s e t o u t i n Ex p a r t e B r a n c h , 

s u p r a , w h i c h may be u s e d t o e s t a b l i s h a p r i m a f a c i e c a s e , 

e x i s t e d . R e g a r d i n g p o t e n t i a l j u r o r no. 133, R.N.J., t h e t r i a l 

c o u r t d e n i e d W i l l i a m s ' s B a t s o n m o t i o n w i t h o u t r e q u i r i n g a 

r e s p o n s e f r o m t h e S t a t e . W i t h r e s p e c t t o t h i s c h a l l e n g e , 

W i l l i a m s a r g u e d o n l y t h a t R.N.J. had n o t p r o v i d e d an a d v e r s e 

r e s p o n s e t o v o i r d i r e q u e s t i o n i n g and s p e c u l a t e d as t o t h e 

S t a t e ' s r e a s o n s f o r s t r i k i n g R.N.J., and f u r t h e r a s s e r t e d 

g e n e r a l l y t h a t t h e j u r y was composed o f t o o few m i n o r i t y 

e t h n i c g r o u p s . " ' [ I ] t i s i m p o r t a n t t h a t t h e d e f e n d a n t come 

f o r w a r d w i t h f a c t s , n o t j u s t numbers a l o n e , when a s k i n g t h e 

[ t r i a l ] c o u r t t o f i n d a p r i m a f a c i e c a s e . ' " M i t c h e l l v. 

S t a t e , 57 9 So. 2d 45, 48 ( A l a . C r i m . App. 1 9 9 1 ) , q u o t i n g 

U n i t e d S t a t e s v. Moore, 8 95 F.2d 484, 485 ( 8 t h C i r . 1 9 9 0 ) . 

The r e c o r d i n d i c a t e s t h a t , a l o n g w i t h t h e r e s t o f t h e 
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v e n i r e m e m b e r s , R.N.J. was a s k e d g e n e r a l q u e s t i o n s by t h e t r i a l 

c o u r t b e f o r e v o i r d i r e by t h e S t a t e and W i l l i a m s , a l t h o u g h she 

f a i l e d t o r e s p o n d t o any o f t h e s e q u e s t i o n s . (R. 9-17.) 

B e c a u s e t h e r e c o r d does n o t c o n t a i n t h e v o i r d i r e by e i t h e r 

p a r t y , we do n o t know what q u e s t i o n s were a s k e d by t h e S t a t e 

o r W i l l i a m s n o r do we know how R.N.J. r e s p o n d e d . W i l l i a m s ' s 

a r g u m e n t s a l o n e were n o t s u f f i c i e n t t o p r o v e a p r i m a f a c i e 

e v i d e n c e o f a B a t s o n v i o l a t i o n . A c c o r d i n g l y , we c a n n o t s a y 

t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g W i l l i a m s ' s B a t s o n m o t i o n 

w i t h r e s p e c t t o p o t e n t i a l j u r o r no. 133. 

I I . 

W i l l i a m s n e x t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g h e r m o t i o n t o s u p p r e s s . She c o n t e n d s t h a t t h e r e was 

a l a c k o f p r o b a b l e c a u s e f o r t h e i s s u a n c e o f t h e s e a r c h 

w a r r a n t t h a t y i e l d e d t h e e v i d e n c e b e c a u s e , she s a y s , t h e 

c o n f i d e n t i a l i n f o r m a n t was n o t r e l i a b l e and t h e s u p p o r t i n g 

a f f i d a v i t c o n t a i n e d f a l s e i n f o r m a t i o n . 

A t t h e s u p p r e s s i o n h e a r i n g on W i l l i a m s ' s o r a l m o t i o n t o 

s u p p r e s s , w h i c h o c c u r r e d on t h e day o f t r i a l , O f f i c e r A d k i n s 

t e s t i f i e d t h a t he o b t a i n e d a s e a r c h w a r r a n t on t h e e v e n i n g o f 

J a n u a r y 31, 2008 f o r t h e house where W i l l i a m s was r e s i d i n g 
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b a s e d on i n f o r m a t i o n he had r e c e i v e d a p p r o x i m a t e l y two h o u r s 

e a r l i e r f r o m a c o n f i d e n t i a l i n f o r m a n t . S p e c i f i c a l l y , t h e 

c o n f i d e n t i a l i n f o r m a n t , whom he had u s e d a t l e a s t f i v e t i m e s 

b e f o r e and who had p r o v e n t o be r e l i a b l e , t o l d O f f i c e r A d k i n s 

t h a t d r u g s were b e i n g s o l d f r o m t h e b a c k d o o r o f t h e house a t 

626 C h i c k a s a w S t r e e t i n Dothan and t h a t guns were a l s o i n t h e 

h o u s e . O f f i c e r A d k i n s t e s t i f i e d t h a t , a l t h o u g h he d i d n o t 

have a co p y o f t h e s u p p o r t i n g a f f i d a v i t and he d i d n o t b e l i e v e 

t h a t t h e s u p p o r t i n g a f f i d a v i t s p e c i f i c a l l y l i s t e d W i l l i a m s , he 

knew t h a t W i l l i a m s r e s i d e d a t t h a t h o u s e . I n d e n y i n g t h e 

m o t i o n t o s u p p r e s s , t h e t r i a l c o u r t s a i d : 

"THE COURT: I'm g o i n g t o deny t h e m o t i o n t o 
s u p p r e s s . I b e l i e v e t h e r e was a f a c t u a l b a s i s f o r 
t h e i n f o r m a n t ' s k n o w l e d g e , and I a l s o f i n d t h a t 
t h e r e i s t e s t i m o n y w h i c h I f i n d t h a t he was a 
r e l i a b l e i n f o r m a n t . 

"And as f a r as t h e a f f i d a v i t , o r t h e a l l e g a t i o n 
t h a t t h e a f f i d a v i t d i d n o t s u p p o r t t h e i s s u [ a n c ] e o f 
t h e s e a r c h w a r r a n t , o f c o u r s e , I h a v e n ' t been 
p r e s e n t e d w i t h t h a t a f f i d a v i t so I c a n ' t r e v i e w 
t h a t . B u t b a s e d on what I've h e a r d c o n c e r n i n g t h e 
f a c t u a l b a s i s and t h e r e l i a b i l i t y o f t h e i n f o r m a n t , 
I f i n d t h a t t h e s e a r c h w a r r a n t w o u l d have been 
p r o p e r , so I deny t h e m o t i o n t o s u p p r e s s . " 

(R. 37-38.) 

I n t h i s c a s e , d u r i n g t h e s u p p r e s s i o n h e a r i n g , W i l l i a m s 

n e v e r p r e s e n t e d any e v i d e n c e o f e i t h e r t h e c o n t e n t s o f t h e 
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a f f i d a v i t o r o f any o t h e r i n f o r m a t i o n t h a t may have been 

p r e s e n t e d t o t h e j u d g e i s s u i n g t h e s e a r c h w a r r a n t . The 

a f f i d a v i t and s e a r c h w a r r a n t were n o t p r e s e n t e d t o t h e t r i a l 

c o u r t b e l o w and, t h u s , a r e n o t a p a r t o f t h e r e c o r d on a p p e a l . 

We c a n n o t r e v i e w t h e m e r i t s o f W i l l i a m s ' s a l l e g a t i o n 

c o n c e r n i n g t h e s u f f i c i e n c y o f t h e a f f i d a v i t s u p p o r t i n g t h e 

s e a r c h w a r r a n t b e c a u s e W i l l i a m s d i d n o t o f f e r t h e a f f i d a v i t 

i n t o e v i d e n c e b e l o w . See A n d u j a r v. S t a t e , 572 So. 2d 1319, 

1321 ( A l a . C r i m . App. 1990) ( h o l d i n g t h a t " [ t ] h i s C o u r t c a n n o t 

r e v i e w t h e m e r i t s o f t h e d e f e n d a n t ' s a l l e g a t i o n c o n c e r n i n g t h e 

i n s u f f i c i e n c y o f t h e a f f i d a v i t t o s u p p o r t t h e s e a r c h w a r r a n t 

b e c a u s e t h e a f f i d a v i t was n o t a d m i t t e d i n t o e v i d e n c e i n t h e 

t r i a l c o u r t and i s n o t c o n t a i n e d i n t h e r e c o r d on a p p e a l " ) . 

See a l s o J o l l y v. S t a t e , 858 So. 2d 305, 309 ( A l a . C r i m . App. 

2002) ( p r o v i d i n g t h a t " t h e a f f i d a v i t and s e a r c h w a r r a n t [ t h e 

a p p e l l a n t ] c o m p l a i n s o f a r e n o t i n c l u d e d i n t h e r e c o r d on 

a p p e a l ; t h e r e f o r e , t h i s i s s u e i s n o t p r o p e r l y b e f o r e t h i s 

C o u r t on a p p e a l " ) ; W i l l i a m s v. S t a t e , 794 So. 2d 441, 442 

( A l a . C r i m . App. 2000) ("Because t h e s e a r c h w a r r a n t and t h e 

a c c o m p a n y i n g a f f i d a v i t were n o t made a p a r t o f t h e r e c o r d , 

[ t h i s C o u r t ] c a n n o t c o n s i d e r t h e a p p e l l a n t ' s a r g u m e n t . " ) . 
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Thus, b e c a u s e t h i s i s s u e i s n o t p r o p e r l y b e f o r e u s , W i l l i a m s 

i s n o t e n t i t l e d t o a r e v e r s a l on t h i s c l a i m . 

I I I . 

L a s t l y , W i l l i a m s c h a l l e n g e s t h e s u f f i c i e n c y o f t h e 

e v i d e n c e on t h e p o s s e s s i o n - o f - c o c a i n e c o n v i c t i o n 3 and t h e 

c h e m i c a l - e n d a n g e r m e n t - o f - a - c h i l d c o n v i c t i o n . 4 

As t o t h e s u f f i c i e n c y o f t h e e v i d e n c e , 

" [ i ] n d e c i d i n g w h e t h e r t h e r e i s s u f f i c i e n t 
e v i d e n c e t o s u p p o r t t h e v e r d i c t o f t h e j u r y and t h e 
judgment o f t h e t r i a l c o u r t , t h e e v i d e n c e must be 
r e v i e w e d i n t h e l i g h t most f a v o r a b l e t o t h e 
p r o s e c u t i o n . Cumbo v. S t a t e , 368 So. 2d 871 ( A l a . 
C r . App. 1 9 7 8 ) , c e r t . d e n i e d , 368 So. 2d 877 ( A l a . 
1 9 7 9 ) . C o n f l i c t i n g e v i d e n c e p r e s e n t s a j u r y 
q u e s t i o n n o t s u b j e c t t o r e v i e w on a p p e a l , p r o v i d e d 
t h e s t a t e ' s e v i d e n c e e s t a b l i s h e s a p r i m a f a c i e c a s e . 
Gunn v. S t a t e , 387 So. 2d 280 ( A l a . C r . A p p . ) , c e r t . 
d e n i e d , 387 So. 2d 283 ( A l a . 1 980 ) . The t r i a l 
c o u r t ' s d e n i a l o f a m o t i o n f o r a judgment o f 
a c q u i t t a l must be r e v i e w e d by d e t e r m i n i n g w h e t h e r 
t h e r e e x i s t e d l e g a l e v i d e n c e b e f o r e t h e j u r y , a t t h e 
t i m e t h e m o t i o n was made, f r o m w h i c h t h e j u r y by 
f a i r i n f e r e n c e c o u l d have f o u n d t h e a p p e l l a n t 
g u i l t y . Thomas v. S t a t e , 363 So. 2d 1020 ( A l a . C r . 
App. 1 9 7 8 ) . I n a p p l y i n g t h i s s t a n d a r d , t h e 
a p p e l l a t e c o u r t w i l l d e t e r m i n e o n l y i f l e g a l 
e v i d e n c e was p r e s e n t e d f r o m w h i c h t h e j u r y c o u l d 
have f o u n d t h e d e f e n d a n t g u i l t y b e y o n d a r e a s o n a b l e 
d o u b t . W i l l i s v. S t a t e , 447 So. 2d 199 ( A l a . C r . 
App. 1 9 8 3 ) ; Thomas v. S t a t e . When t h e e v i d e n c e 
r a i s e s q u e s t i o n s o f f a c t f o r t h e j u r y and s u c h 

3 C l a i m I V i n W i l l i a m s ' s b r i e f t o t h i s C o u r t . 
4 C l a i m s I I I i n W i l l i a m s ' s b r i e f t o t h i s C o u r t . 
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e v i d e n c e , i f b e l i e v e d , i s s u f f i c i e n t t o s u s t a i n a 
c o n v i c t i o n , t h e d e n i a l o f a m o t i o n f o r a judgment o f 
a c q u i t t a l by t h e t r i a l c o u r t does n o t c o n s t i t u t e 
e r r o r . Young v. S t a t e , 283 A l a . 676, 220 So. 2d 843 
(19 6 9 ) ; W i l l i s v. S t a t e . " 

B r e c k e n r i d g e v. S t a t e , 628 So. 2d 1012, 1018 ( A l a . C r i m . App. 

1 9 9 3 ) . 

" ' I n d e t e r m i n i n g t h e s u f f i c i e n c y o f t h e e v i d e n c e t o 
s u s t a i n t h e c o n v i c t i o n , t h i s C o u r t must a c c e p t as 
t r u e t h e e v i d e n c e i n t r o d u c e d by t h e S t a t e , a c c o r d 
t h e S t a t e a l l l e g i t i m a t e i n f e r e n c e s t h e r e f r o m , and 
c o n s i d e r t h e e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o 
t h e p r o s e c u t i o n . ' F a i r c l o t h v. S t a t e , 471 So. 2d 
485, 489 ( A l a . C r . App. 1 9 8 4 ) , a f f i r m e d , Ex p a r t e 
F a i r c l o t h , [471] So. 2d 493 ( A l a . 1 9 8 5 ) . 

"'"The r o l e o f a p p e l l a t e c o u r t s i s n o t t o 
s a y what t h e f a c t s a r e . Our r o l e , ... i s 
t o j u d g e w h e t h e r t h e e v i d e n c e i s l e g a l l y 
s u f f i c i e n t t o a l l o w s u b m i s s i o n o f an i s s u e 
f o r d e c i s i o n t o t h e j u r y . " Ex p a r t e  
B a n k s t o n , 358 So. 2d 1040, 1042 ( A l a . 
1 9 7 8 ) . An a p p e l l a t e c o u r t may i n t e r f e r e 
w i t h t h e j u r y ' s v e r d i c t o n l y where i t 
r e a c h e s "a c l e a r c o n c l u s i o n t h a t t h e 
f i n d i n g and judgment a r e wrong." K e l l y v. 
S t a t e , 273 A l a . 240 , 244, 139 So. 2d 326 
( 1 9 6 2 ) . ... A v e r d i c t on c o n f l i c t i n g 
e v i d e n c e i s c o n c l u s i v e on a p p e a l . R o b e r s o n  
v. S t a t e , 162 A l a . 30, 50 So. 345 ( 1 9 0 9 ) . 
" [ W]here t h e r e i s ample e v i d e n c e o f f e r e d by 
t h e s t a t e t o s u p p o r t a v e r d i c t , i t s h o u l d 
n o t be o v e r t u r n e d even t h o u g h t h e e v i d e n c e 
o f f e r e d by t h e d e f e n d a n t i s i n s h a r p 
c o n f l i c t t h e r e w i t h and p r e s e n t s a 
s u b s t a n t i a l d e f e n s e . " F u l l e r v. S t a t e , 269 
A l a . 312, 333, 113 So. 2d 153 ( 1 9 5 9 ) , c e r t . 
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d e n i e d , F u l l e r v. A l a b a m a , 361 U.S. 936, 80 
S. C t . 380, 4 L. Ed. 2d 358 (1960 ) . ' 
G r a n g e r [v. S t a t e ] , 473 So. 2d [1137,] 1139 
[ ( A l a . C r i m . App. 1 9 8 5 ) ] . " 

W h i t e v. S t a t e , 546 So. 2d 1014, 1017 ( A l a . C r i m . App. 1 9 8 9 ) . 

A l s o , 

" ' [ c ] i r c u m s t a n t i a l e v i d e n c e i s n o t 
i n f e r i o r e v i d e n c e , and i t w i l l be g i v e n t h e 
same w e i g h t as d i r e c t e v i d e n c e , i f i t , 
a l o n g w i t h t h e o t h e r e v i d e n c e , i s 
s u s c e p t i b l e o f a r e a s o n a b l e i n f e r e n c e 
p o i n t i n g u n e q u i v o c a l l y t o t h e d e f e n d a n t ' s 
g u i l t . Ward v. S t a t e , 557 So. 2d 848 ( A l a . 
C r . App. 1 9 9 0 ) . I n r e v i e w i n g a c o n v i c t i o n 
b a s e d i n w h o l e o r i n p a r t on c i r c u m s t a n t i a l 
e v i d e n c e , t h e t e s t t o be a p p l i e d i s w h e t h e r 
t h e j u r y m i g h t r e a s o n a b l y f i n d t h a t t h e 
e v i d e n c e e x c l u d e d e v e r y r e a s o n a b l e 
h y p o t h e s i s e x c e p t t h a t o f g u i l t ; n o t 
w h e t h e r s u c h e v i d e n c e e x c l u d e s e v e r y 
r e a s o n a b l e h y p o t h e s i s b u t g u i l t , b u t 
w h e t h e r a j u r y m i g h t r e a s o n a b l y so 
c o n c l u d e . Cumbo v. S t a t e , 368 So. 2d 871 
( A l a . C r . App. 1 9 7 8 ) , c e r t . d e n i e d , 368 So. 
2d 877 ( A l a . 1 9 7 9 ) . ' 

"Ward [v. S t a t e ] , 610 So. 2d [1190] a t 1191-92 
[ ( A l a . C r i m . A p p . 1 9 9 2 ) ] . " 

L o c k h a r t v. S t a t e , 715 So. 2d 895, 899 ( A l a . C r i m . App. 1 9 9 7 ) . 

"'"'Whether c i r c u m s t a n t i a l e v i d e n c e t e n d i n g t o 
c o n n e c t t h e d e f e n d a n t w i t h t h e c r i m e e x c l u d e s , t o a 
m o r a l c e r t a i n t y , e v e r y o t h e r r e a s o n a b l e h y p o t h e s i s 
t h a n t h a t o f t h e d e f e n d a n t ' s g u i l t i s a q u e s t i o n f o r 
t h e j u r y and n o t t h e c o u r t . ' [Cumbo v. S t a t e , 368 
So. 2d 871 ( A l a . C r i m . App. 1 9 7 8 ) ] ; Cannon v. S t a t e , 
17 A l a . App. 82, 81 So. 860 ( 1 9 1 9 ) . Our f u n c t i o n i s 
n o t t o be f a c t f i n d e r s , however t e m p t i n g t h a t may 

15 



CR-08-2016 

sometimes be. We must n o t s u b s t i t u t e o u r s e l v e s f o r 
j u r o r s , n o r p l a y t h e i r r o l e i n t h e c r i m i n a l p r o c e s s . 
J u r y v e r d i c t s s h o u l d n o t be d i s t u r b e d u n l e s s t h e y 
a r e n o t b a s e d upon e v i d e n c e s u f f i c i e n t t o meet t h e 
t e s t s e t o u t a b o v e . " ' " 

G i s s e n d a n n e r v. S t a t e , 949 So. 2d 956, 973 ( A l a . C r i m . App. 

200 6 ) , q u o t i n g P a r k e r v. S t a t e , 58 9 So. 2d 773, 776 ( A l a . 

C r i m . App. 1 9 9 1 ) , q u o t i n g i n t u r n L i n z y v. S t a t e , 455 So. 2d 

260, 262 ( A l a . C r i m . App. 1 9 8 4 ) . 

A d d i t i o n a l l y , i t i s w e l l s e t t l e d t h a t " [ t ] h e w e i g h t and 

p r o b a t i v e v a l u e t o be g i v e n t o t h e e v i d e n c e , t h e c r e d i b i l i t y 

o f t h e w i t n e s s e s , t h e r e s o l u t i o n o f c o n f l i c t i n g t e s t i m o n y , and 

i n f e r e n c e s t o be drawn f r o m t h e e v i d e n c e a r e f o r t h e j u r y . " 

S m i t h v. S t a t e , 698 So. 2d 189, 214 ( A l a . C r i m . App. 1 9 9 6 ) , 

a f f ' d , 698 So. 2d 219 ( A l a . 1 9 9 7 ) . 

" I n J o h n s o n v. S t a t e , 555 So. 2d 818, 819-20 ( A l a . 
C r . App. 1 9 8 9 ) , t h i s c o u r t n o t e d t h e d i f f e r e n c e i n 
' s u f f i c i e n c y ' and ' w e i g h t ' as f o l l o w s : 

"'The w e i g h t o f t h e e v i d e n c e i s 
c l e a r l y a d i f f e r e n t m a t t e r f r o m t h e 
s u f f i c i e n c y o f t h e e v i d e n c e . The 
s u f f i c i e n c y o f t h e e v i d e n c e c o n c e r n s t h e 
q u e s t i o n o f w h e t h e r , " v i e w i n g t h e e v i d e n c e 
i n t h e l i g h t most f a v o r a b l e t o t h e 
p r o s e c u t i o n , [a] r a t i o n a l f a c t f i n d e r c o u l d 
have f o u n d t h e d e f e n d a n t g u i l t y b e y o n d a 
r e a s o n a b l e d o u b t . " T i b b s v. F l o r i d a , 457 
U.S. 31, 37, 102 S. C t . 2211, 2215, 72 L. 
Ed. 2d 652 ( 1 9 8 2 ) . A c c o r d , P r a n t l v. 
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S t a t e , 462 So. 2d 781, 784 ( A l a . C r . App. 
1 9 8 4 ) . 

" ' I n c o n t r a s t , " [ t ] h e ' w e i g h t o f t h e 
e v i d e n c e ' r e f e r s t o 'a d e t e r m i n a t i o n [by] 
t h e t r i e r o f f a c t t h a t a g r e a t e r amount o f 
c r e d i b l e e v i d e n c e s u p p o r t s one s i d e o f an 
i s s u e o r c a u s e t h a n t h e o t h e r . ' " T i b b s v. 
F l o r i d a , 457 U.S. a t 37-38 [102 S. C t . a t 
2216] ( e m p h a s i s a d d e d ) . We have r e p e a t e d l y 
h e l d t h a t i t i s n o t t h e p r o v i n c e o f t h i s 
c o u r t t o r e w e i g h t h e e v i d e n c e p r e s e n t e d a t 
t r i a l . E.g., F r a n k l i n v. S t a t e , 405 So. 2d 
963, 964 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 405 
So. 2d 966 ( A l a . 1 9 8 1 ) ; Crumpton v. S t a t e , 
402 So. 2d 1 0 8 1 , 10 85 ( A l a . C r . A p p . ) , 
c e r t . d e n i e d , 402 So. 2d 1088 ( A l a . 1 9 8 1 ) ; 
N o b i s v. S t a t e , 401 So. 2d 191, 198 ( A l a . 
C r . A p p . ) , c e r t . d e n i e d , 401 So. 2d 204 
( A l a . 1 9 8 1 ) . " ' [ T ] h e c r e d i b i l i t y o f 
w i t n e s s e s and t h e w e i g h t o r p r o b a t i v e f o r c e 
o f t e s t i m o n y i s f o r t h e j u r y t o j u d g e and 
d e t e r m i n e . ' " H a r r i s v. S t a t e , 513 So. 2d 
79, 81 ( A l a . C r . App. 1987) ( q u o t i n g B y r d  
v. S t a t e , 24 A l a . App. 451, 136 So. 431 
( 1 9 3 1 ) ) . [ ' ] 

" ( E m p h a s i s i n o r i g i n a l . ) See S m i t h v. S t a t e , 604 
So. 2d 434 ( A l a . C r . App. 1 9 9 2 ) ; P e a r s o n v. S t a t e , 
601 So. 2d 1119 ( A l a . C r . App. 1992 ); C u r r y v. 
S t a t e , 601 So. 2d 157 ( A l a . C r . App. 1 9 9 2 ) . " 

Zumbado v. S t a t e , 615 So. 2d 1223, 1240-41 ( A l a . C r i m . App. 

1 9 9 3 ) . 
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A. 

W i l l i a m s a s s e r t s t h a t t h e S t a t e o f f e r e d i n s u f f i c i e n t 

e v i d e n c e t o c o n v i c t h e r o f u n l a w f u l p o s s e s s i o n o f a c o n t r o l l e d 

s u b s t a n c e . 

To e s t a b l i s h a p r i m a f a c i e c a s e o f p o s s e s s i o n o f a 

c o n t r o l l e d s u b s t a n c e , t h e S t a t e must p r o v e t h a t W i l l i a m s 

p o s s e s s e d one o f t h e c o n t r o l l e d s u b s t a n c e s e n u m e r a t e d i n 

S c h e d u l e s I t h r o u g h V, i n t h i s c a s e , c o c a i n e . §§ 20-2-20 

t h r o u g h 2 0-2-31, A l a . Code 1975; see § 13A-12-212, A l a . Code 

1975. P u r s u a n t t o § 1 3 A - 1 - 2 ( 1 3 ) , A l a . Code 1975, i n o r d e r t o 

p o s s e s s , one must " h a v e p h y s i c a l p o s s e s s i o n o r o t h e r w i s e 

e x e r c i s e d o m i n i o n o r c o n t r o l o v e r t a n g i b l e p r o p e r t y . " B e c a u s e 

W i l l i a m s was n o t i n a c t u a l p o s s e s s i o n o f t h e c o c a i n e i n t h i s 

c a s e , t h e q u e s t i o n becomes w h e t h e r she was i n c o n s t r u c t i v e 

p o s s e s s i o n . R e g a r d i n g c o n s t r u c t i v e p o s s e s s i o n , t h e A l a bama 

Supreme C o u r t has s t a t e d : 

" ' I n o r d e r t o e s t a b l i s h c o n s t r u c t i v e 
p o s s e s s i o n , t h e S t a t e must p r o v e "(1) 
[ a ] c t u a l o r p o t e n t i a l p h y s i c a l c o n t r o l , (2) 
i n t e n t i o n t o e x e r c i s e d o m i n i o n and (3) 
e x t e r n a l m a n i f e s t a t i o n s o f i n t e n t and 
c o n t r o l . " ' 

"Ex p a r t e F i t k i n , 781 So. 2d 182, 183 ( A l a . 
2 0 0 0 ) ( q u o t i n g B r i g h t v. S t a t e , 673 So. 2d 851, 852 
( A l a . C r i m . App. 1 9 9 5 ) ) . Where c o n t r a b a n d i s s e i z e d 
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i n s i d e a r e s i d e n c e , ' c o n s t r u c t i v e p o s s e s s i o n c a n 
o n l y a r i s e "where t h e p r o h i b i t e d m a t e r i a l i s f o u n d 
on t h e p r e m i s e s owned o r c o n t r o l l e d by t h e 
a p p e l l a n t . " ' C r a n e v. S t a t e , 401 So. 2d 148, 149 
( A l a . C r i m . App. 1981) ( q u o t i n g W i l l i a m s v. S t a t e , 
340 So. 2d 1144, 1145 ( A l a . C r i m . App. 1 9 7 6 ) ) . 
'"When c o n s t r u c t i v e p o s s e s s i o n i s r e l i e d on, t h e 
p r o s e c u t i o n must a l s o p r o v e b e y o n d a r e a s o n a b l e 
d o u b t t h a t t h e a c c u s e d h a d k n o w l e d g e o f t h e p r e s e n c e 
o f t h e c o n t r o l l e d s u b s t a n c e s . " ' Ex p a r t e T i l l e r , 
796 So. 2d [310] a t 312 [ ( A l a . 2 0 0 1)] ( q u o t i n g P o s e y  
v. S t a t e , 736 So. 2d 656, 658 ( A l a . C r i m . App. 
1 9 9 7 ) ) . 

" ' W h i l e n o n - e x c l u s i v e p o s s e s s i o n may 
r a i s e a s u s p i c i o n t h a t a l l t h e o c c u p a n t s 
h a d k n o w l e d g e o f t h e c o n t r a b a n d f o u n d , a 
mere s u s p i c i o n i s n o t enough. Some 
e v i d e n c e t h a t c o n n e c t s a d e f e n d a n t w i t h t h e 
c o n t r a b a n d i s r e q u i r e d . G e n e r a l l y , t h e 
c i r c u m s t a n c e s t h a t p r o v i d e t h a t c o n n e c t i o n 
i n c l u d e : 

" ' " ( 1 ) e v i d e n c e t h a t e x c l u d e s a l l 
o t h e r p o s s i b l e p o s s e s s o r s ; (2) 
e v i d e n c e o f a c t u a l p o s s e s s i o n ; 
(3) e v i d e n c e t h a t t h e d e f e n d a n t 
h a d s u b s t a n t i a l c o n t r o l o v e r t h e 
p a r t i c u l a r p l a c e where t h e 
c o n t r a b a n d was f o u n d ; (4) 
a d m i s s i o n s o f t h e d e f e n d a n t t h a t 
p r o v i d e t h e n e c e s s a r y c o n n e c t i o n , 
w h i c h i n c l u d e s b o t h v e r b a l 
a d m i s s i o n s a n d c o n d u c t t h a t 
e v i d e n c e s a c o n s c i o u s n e s s o f 
g u i l t when t h e d e f e n d a n t i s 
c o n f r o n t e d w i t h t h e p o s s i b i l i t y 
t h a t i l l i c i t d r u g s w i l l be f o u n d ; 
(5) e v i d e n c e t h a t d e b r i s o f t h e 
c o n t r a b a n d was f o u n d on 
d e f e n d a n t ' s p e r s o n o r w i t h h i s 
p e r s o n a l e f f e c t s ; (6) e v i d e n c e 
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w h i c h shows t h a t t h e d e f e n d a n t , 
a t t h e t i m e o f t h e a r r e s t , h a d 
e i t h e r u s e d t h e c o n t r a b a n d v e r y 
s h o r t l y b e f o r e , o r was u n d e r i t s 
i n f l u e n c e . " ' 

"Grubbs v. S t a t e , 462 So. 2d 995, 997-98 ( A l a . C r i m . 
App. 1984) ( q u o t i n g Temple v. S t a t e , 366 So. 2d 740, 
743 ( A l a . C r i m . App. 1 9 7 8 ) ) . " 

Ex p a r t e J.C., 882 So. 2d 274, 277-78 ( A l a . 2 0 0 3 ) . 

" F u r t h e r m o r e , k n o w l e d g e i s u s u a l l y e s t a b l i s h e d by 

c i r c u m s t a n t i a l e v i d e n c e . " M i t c h e l l v. S t a t e , 713 So. 2d 981, 

984 ( A l a . C r i m . App. 1 9 9 7 ) , c i t i n g R o w e l l v. S t a t e , 666 So. 2d 

830 ( A l a . 1 9 9 5 ) , and Ward v. S t a t e , 484 So. 2d 536 ( A l a . C r i m . 

App. 1 9 8 5 ) . M o r e o v e r , c o n s t r u c t i v e p o s s e s s i o n o f a c o n t r o l l e d 

s u b s t a n c e may be e s t a b l i s h e d by c i r c u m s t a n t i a l as w e l l as 

d i r e c t e v i d e n c e . K n i g h t v. S t a t e , 622 So. 2d 426, 430-31 

( A l a . C r i m . App. 1 9 9 2 ) . F i n a l l y , " ' [ t ] h e k i n d s o f 

c i r c u m s t a n c e s w h i c h may p r o v i d e a c o n n e c t i o n b e t w e e n a 

d e f e n d a n t a n d t h e c o n t r a b a n d a r e u n l i m i t e d a n d w i l l n a t u r a l l y 

d e p e n d on t h e f a c t s o f e a c h p a r t i c u l a r c a s e . ' " M c G r u d e r v. 

S t a t e , 560 So. 2d 1137, 1140 ( A l a . C r i m . App. 1 9 8 9 ) , q u o t i n g 

Temple v. S t a t e , 366 So. 2d 740, 743 ( A l a . C r i m . A p p . 1 9 7 8 ) . 

I n t h e p r e s e n t c a s e , t h e S t a t e p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t c o c a i n e was f o u n d i n a bedroom t h a t a p p e a r e d 
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t o be W i l l i a m s ' s bedroom b e c a u s e t h e a u t h o r i t i e s f o u n d h e r 

p u r s e a n d o t h e r p e r s o n a l i t e m s i n t h a t room. The S t a t e a l s o 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t a p r e s c r i p t i o n b o t t l e 

b e a r i n g W i l l i a m s ' s name f o u n d i n t h e k i t c h e n c o n t a i n e d 

c o c a i n e . The e v i d e n c e a l s o i n d i c a t e d t h a t W i l l i a m s was known 

t o r e s i d e a t t h e r e s i d e n c e l o c a t e d a t 626 C h i c k a s a w S t r e e t i n 

Do t h a n . Thus, g i v e n t h e e v i d e n c e i n t h i s c a s e , t h e j u r y c o u l d 

have c o n c l u d e d t h a t W i l l i a m s was c o n n e c t e d w i t h t h e c o c a i n e so 

t h a t r e a s o n a b l e i n f e r e n c e s c o u l d be drawn t h a t she h a d 

kn o w l e d g e o f t h e e x i s t e n c e o f t h e c o c a i n e , t h a t she h a d 

c o n t r o l o v e r t h e c o c a i n e , a n d t h a t she h a d t h e n e c e s s a r y 

i n t e n t t o e x e r c i s e d o m i n i o n o v e r t h e c o c a i n e . 

T h i s C o u r t must c o n s i d e r t h e e v i d e n c e i n a l i g h t most 

f a v o r a b l e t o t h e S t a t e a n d d e t e r m i n e " w h e t h e r t h e j u r y m i g h t 

r e a s o n a b l y f i n d t h a t t h e e v i d e n c e e x c l u d e d e v e r y r e a s o n a b l e 

h y p o t h e s i s e x c e p t t h a t o f g u i l t . " Cumbo v. S t a t e , 368 So. 2d 

871, 874 ( A l a . C r i m . App. 1 9 7 8 ) . H e r e , t h e e v i d e n c e 

e s t a b l i s h e d a c o n n e c t i o n b e t w e e n W i l l i a m s a n d t h e c o c a i n e 

s u f f i c i e n t t o meet t h e S t a t e ' s b u r d e n o f p r e s e n t i n g e v i d e n c e 

o f c o n s t r u c t i v e p o s s e s s i o n , a n d t h e t r i a l c o u r t p r o p e r l y 

s u b m i t t e d t h e c a s e t o t h e j u r y f o r i t t o r e s o l v e any c o n f l i c t s 
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i n t h e e v i d e n c e . The j u r y r e s o l v e d any c o n f l i c t s a d v e r s e l y t o 

W i l l i a m s , a n d t h i s C o u r t w i l l n o t go b e h i n d t h a t v e r d i c t . 

W i t h r e g a r d t o t h e c o n v i c t i o n f o r c h e m i c a l e n d a n g e r m e n t 

o f a c h i l d , W i l l i a m s a s s e r t s t h a t t h e S t a t e d i d n o t e s t a b l i s h 

t h a t she was a " r e s p o n s i b l e p e r s o n . " We a g r e e . 

S e c t i o n 26-15-3.2, A l a . Code 1975, p r o v i d e s : 

" ( a ) A r e s p o n s i b l e p e r s o n commits t h e c r i m e o f 
c h e m i c a l e n d a n g e r m e n t o f e x p o s i n g a c h i l d t o an 
e n v i r o n m e n t i n w h i c h he o r she does any o f t h e 
f o l l o w i n g : 

" ( 1 ) K n o w i n g l y , r e c k l e s s l y , o r 
i n t e n t i o n a l l y c a u s e s o r p e r m i t s a c h i l d t o 
be e x p o s e d t o , t o i n g e s t o r i n h a l e , o r t o 
have c o n t a c t w i t h a c o n t r o l l e d s u b s t a n c e , 
c h e m i c a l s u b s t a n c e , o r d r u g p a r a p h e r n a l i a 
as d e f i n e d i n S e c t i o n 13A-12-260. A 
v i o l a t i o n u n d e r t h i s s u b d i v i s i o n i s a C l a s s 
C f e l o n y . " 

A " r e s p o n s i b l e p e r s o n " i s d e f i n e d a s : 

"[A] c h i l d ' s n a t u r a l p a r e n t , s t e p p a r e n t , a d o p t i v e 
p a r e n t , l e g a l g u a r d i a n , c u s t o d i a n o r any o t h e r 
p e r s o n who has t h e p e r m a n e n t o r t e m p o r a r y c a r e o r 
c u s t o d y o r r e s p o n s i b i l i t y f o r t h e s u p e r v i s i o n o f a 
c h i l d . " 

§ 2 6 - 1 5 - 2 ( 4 ) , A l a . Code 1975. 

I n t h i s c a s e , t h e S t a t e d i d n o t p r e s e n t s u f f i c i e n t 

e v i d e n c e i n d i c a t i n g t h a t W i l l i a m s was a " r e s p o n s i b l e p e r s o n " 

22 



CR-08-2016 

as t h a t t e r m i s d e f i n e d i n t h e s t a t u t e . A t most, i t p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t 2 c h i l d r e n , one an i n f a n t a n d t h e 

o t h e r a 1 0 - y e a r - o l d f e m a l e , were i n t h e f r o n t room o f t h e 

house w i t h W i l l i a m s a n d two o t h e r a d u l t f e m a l e s when o f f i c e r s 

e x e c u t e d t h e s e a r c h w a r r a n t . Thus, we c o n c l u d e t h a t t h e 

e v i d e n c e was i n s u f f i c i e n t t o p r o v e t h a t W i l l i a m s was a 

r e s p o n s i b l e p e r s o n . T h e r e f o r e , h e r c o n v i c t i o n a nd s e n t e n c e 

f o r c h e m i c a l e n d angerment o f a c h i l d a r e due t o be r e v e r s e d . 

B a s e d on t h e f o r e g o i n g , we a f f i r m W i l l i a m s ' s c o n v i c t i o n 

f o r u n l a w f u l p o s s e s s i o n o f a c o n t r o l l e d s u b s t a n c e . However, 

we remand t h i s c a s e t o t h e t r i a l c o u r t f o r t h a t c o u r t t o 

v a c a t e W i l l i a m s ' s c o n v i c t i o n a n d s e n t e n c e f o r c h e m i c a l 

e n d a n g e r m e n t o f a c h i l d . 

AFFIRMED AS TO CONVICTION FOR UNLAWFUL POSSESSION OF A 

CONTROLLED SUBSTANCE; REVERSED AS TO CONVICTION FOR CHEMICAL 

ENDANGERMENT OF A CHILD; AND REMANDED. 

W i s e , P . J . , a n d W e l c h , Windom, and K e l l u m , J J . , c o n c u r . 
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