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f i n e and a $ 2 5 0 a s s e s s m e n t t o t h e C r i m e V i c t i m s C o m p e n s a t i o n 

Fund. L i t t l e f i l e d a m o t i o n f o r a new t r i a l , w h i c h was d e n i e d 

by o p e r a t i o n o f l a w . T h i s a p p e a l f o l l o w e d . 

L i t t l e does n o t c h a l l e n g e t h e s u f f i c i e n c y o f t h e 

e v i d e n c e ; t h e r e f o r e , o n l y a b r i e f r e c i t a t i o n o f t h e f a c t s i s 

n e c e s s a r y . The f o l l o w i n g e v i d e n c e was p r e s e n t e d a t t r i a l . I n 

F e b r u a r y 2008, L i t t l e was w o r k i n g as a p o l i c e o f f i c e r f o r t h e 

H u n t s v i l l e P o l i c e D e p a r t m e n t and was b e i n g i n v e s t i g a t e d by t h e 

p o l i c e d e p a r t m e n t ' s i n t e r n a l a f f a i r s d i v i s i o n f o r s e v e r a l 

v i o l a t i o n s o f p o l i c e p r o c e d u r e . 

I n December 2007, L i t t l e had r e s p o n d e d t o an o f f i c e r -

n e e d s - a s s i s t a n c e c a l l on C a l v a r y S t r e e t b e c a u s e an i n d i v i d u a l 

had r u n f r o m a n o t h e r o f f i c e r i n t o a s h o t h o u s e . L i t t l e and 

a n o t h e r p o l i c e o f f i c e r k n o c k e d on t h e d o o r , and a man opened 

t h e d o o r . L i t t l e a s k e d t o s p e a k w i t h "Bay B o y , " t h e owner o f 

t h e h o u s e . ( R . 2 7 8 . ) S e v e r a l p o l i c e o f f i c e r s t h e n e n t e r e d 

t h e house b e c a u s e t h e r e were a l o t o f p e o p l e i n s i d e . L i t t l e 

f o u n d a p i s t o l u n d e r a b e d ; t h e s e r i a l number had been 

removed. 

A c c o r d i n g t o L i t t l e ' s s t a t e m e n t t o l a w - e n f o r c e m e n t 

o f f i c i a l s , L i t t l e t o l d O f f i c e r Joe German, who was on t h e 
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s c e n e , what had happened, and O f f i c e r German s t a t e d , "'I'm 

v e r y f a m i l i a r w i t h Bay Boy and he i s f a m i l i a r w i t h me.'" ( R . 

2 7 9 . ) O f f i c e r German t h e n t o l d L i t t l e , "'You do w h a t e v e r you 

want, b u t i f you e v e r need any i n f o he w i l l g i v e i t t o y o u . ' " 

( R . 2 7 9 . ) L i t t l e w a r n e d Bay Boy t h a t he c o u l d p u t him i n j a i l 

b u t t h a t he w o u l d n o t do i t t h a t n i g h t . L i t t l e t h e n p u t t h e 

gun i n t h e t r u n k o f h i s p a t r o l c a r and s t a t e d t h a t he t h e n 

f o r g o t a b o u t t h e weapon f o r two weeks. L i t t l e t o l d p o l i c e 

i n v e s t i g a t o r s t h a t when he r e a l i z e d t h a t he had n o t t u r n e d i n 

t h e weapon, he d i d n o t know what t o do b e c a u s e he w o u l d g e t 

h i m s e l f and o t h e r o f f i c e r s i n t r o u b l e i f he t u r n e d t h e weapon 

i n . 

As p a r t o f t h e Community O r i e n t e d P o l i c i n g P r o g r a m 

("COPP"), t h e H u n t s v i l l e P o l i c e D e p a r t m e n t i n s p e c t s o f f i c e r s ' 

p a t r o l c a r s f o r e q u i p m e n t f u n c t i o n a l i t y and f o r c l e a n l i n e s s . 

I n c o n n e c t i o n w i t h t h e i n v e s t i g a t i o n f o r v i o l a t i o n s o f p o l i c e -

d e p a r t m e n t p o l i c y , t h e i n v e s t i g a t o r s f o u n d a l o a d e d gun, 

w i t h o u t a s e r i a l number, i n a n y l o n bag i n t h e t r u n k o f 

L i t t l e ' s p a t r o l c a r . O f f i c e r Randy Owens w i t h t h e H u n t s v i l l e 

P o l i c e D e p a r t m e n t t e s t i f i e d t h a t t h e gun was i n t h e l e f t 

q u a r t e r p a n e l o f t h e t r u n k o f t h e p a t r o l c a r , b u t i t d i d n o t 
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a p p e a r t o be h i d d e n . I n a d d i t i o n : h a n g i n g s c a l e s ; d i g i t a l 

s c a l e s ; a b o o t k n i f e ; r o a d f l a r e s , w h i c h a r e n o t i s s u e d by t h e 

p o l i c e d e p a r t m e n t ; and a s e t o f b r a s s k n u c k l e s were f o u n d i n 

L i t t l e ' s p a t r o l v e h i c l e . P o l i c e a l s o f o u n d s e v e r a l d r i v e r ' s 

l i c e n s e s and one c r e d i t c a r d i n L i t t l e ' s p o l i c e c a r , none o f 

w h i c h b e l o n g e d t o L i t t l e . 

B e c a u s e t h e s e r i a l number on t h e gun had been removed, 

p o l i c e d e p a r t m e n t p o l i c y r e q u i r e d t h e gun t o be r e c o r d e d on an 

e v i d e n c e - c u s t o d y s h e e t . The e v i d e n c e - c u s t o d y s h e e t and t h e 

gun, i n a c c o r d a n c e w i t h p o l i c e d e p a r t m e n t p o l i c y , s h o u l d have 

been t u r n e d i n t o t h e r e c o r d s room and t h e p r o p e r t y room, 

r e s p e c t i v e l y . R e g a r d l e s s o f w h e t h e r c h a r g e s were b r o u g h t i n 

r e l a t i o n t o t h e gun, t h e H u n t s v i l l e P o l i c e D e p a r t m e n t r e q u i r e d 

t h a t t h e i n c i d e n t be documented i n an Alabama U n i f o r m I n c i d e n t 

O f f e n s e R e p o r t . However, l a w - e n f o r c e m e n t o f f i c e r s were u n a b l e 

t o l o c a t e an e v i d e n c e - c u s t o d y s h e e t p e r t a i n i n g t o t h e weapon 

o r an Alabama U n i f o r m I n c i d e n t O f f e n s e R e p o r t c o n n e c t e d w i t h 

t h e weapon. 

I n i t i a l l y , L i t t l e t o l d p o l i c e i n v e s t i g a t o r s t h a t t h e gun 

b e l o n g e d t o h i s g r a n d f a t h e r and t h a t he c a r r i e d i t f o r 

s e n t i m e n t a l p u r p o s e s . L a t e r , L i t t l e r e c a n t e d h i s s t a t e m e n t 
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and t o l d t h e i n v e s t i g a t o r s t h a t he r e c o v e r e d t h e weapon a t t h e 

house on C a l v a r y S t r e e t a n d t h a t he f a i l e d t o t u r n i t i n 

b e c a u s e he was a f r a i d d o i n g so w o u l d p r e c i p i t a t e d i s c i p l i n a r y 

a c t i o n a g a i n s t h i m s e l f a nd a n o t h e r o f f i c e r . 

On a p p e a l , L i t t l e a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

i n s t r u c t i n g t h e j u r y on t h e o f f e n s e o f p o s s e s s i o n o f a f i r e a r m 

a f t e r t h e f i r e a r m had been a l t e r e d i n v i o l a t i o n o f § 13A-11-

64, A l a . Code 1975. S p e c i f i c a l l y , L i t t l e a r g u e s t h a t t h e 

t r i a l c o u r t ' s i n s t r u c t i o n t h a t L i t t l e w o u l d be g u i l t y i f he 

" u s e d " t h e weapon o r " c o n c e a l e d " t h e weapon was e r r o n e o u s . 

S e c t i o n 13A-11-64, A l a . Code 1975, p r o v i d e s : 

"A p e r s o n who e i t h e r : 

" ( 1 ) Changes, a l t e r s , removes, o r o b l i t e r a t e s 
t h e name o f t h e maker, m o d e l , m a n u f a c t u r e r ' s number 
o r o t h e r mark o r i d e n t i f i c a t i o n o f any f i r e a r m , o r 

" ( 2 ) P o s s e s s e s , o b t a i n s , r e c e i v e s , s e l l s , o r 
u s e s a f i r e a r m a f t e r t h e maker, m o d e l , 
m a n u f a c t u r e r ' s number o r o t h e r mark o r 
i d e n t i f i c a t i o n has been c h a n g e d , a l t e r e d , removed, 
o r o b l i t e r a t e d , i s g u i l t y o f a C l a s s C f e l o n y . " 

L i t t l e was c h a r g e d i n Count 2 o f t h e i n d i c t m e n t as 

f o l l o w s : 

" C o u n t 2 

"The G r a n d J u r y o f s a i d C o u n t y c h a r g e , t h a t b e f o r e 
t h e f i n d i n g o f t h i s I n d i c t m e n t , WESLEY L I T T L E , whose 
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name i s unknown t o t h e G r a n d J u r y o t h e r t h a n as 
s t a t e d , d i d i n t e n t i o n a l l y p o s s e s s , o b t a i n , r e c e i v e , 
s e l l o r use a f i r e a r m , t o - w i t : a .38 S m i t h & Wesson 
r e v o l v e r , a f t e r t h e maker, m o d e l , m a n u f a c t u r e r ' s 
number o r o t h e r mark o r i d e n t i f i c a t i o n had been 
c h a n g e d , a l t e r e d , removed, o r o b l i t e r a t e d , i n 
v i o l a t i o n o f S e c t i o n 13A-11-64 o f t h e CODE OF 
ALABAMA, a g a i n s t t h e p e a c e and d i g n i t y o f t h e S t a t e 
o f A l a b a m a . " 

(C. 6.) 

I n S e l f v. S t a t e , 492 So. 2d 319 ( A l a . C r i m . App. 1 9 8 6 ) , 

t h i s C o u r t h e l d t h a t t h e l e g i s l a t u r e d i d n o t i n t e n d f o r § 

13A-11-64 t o be a s t r i c t - l i a b i l i t y s t a t u t e and i n t e r p r e t e d t h e 

s t a t u t e as f o l l o w s : 

"[W]e b e l i e v e a c r i m i n a l i n t e n t s h o u l d be 
i n c o r p o r a t e d i n t o § 13A-11-64 b e c a u s e t h e modern 
t r e n d among o t h e r n o n - f e d e r a l e n a c t m e n t s on t h e 
s u b j e c t i s t o r e q u i r e some t y p e o f mens r e a . 

"...[W]e b e l i e v e t h e d e g r e e o f c u l p a b i l i t y r e q u i r e d 
f o r t h e c o m m i s s i o n o f an o f f e n s e u n d e r § 
13A-11-64(1) s h o u l d c omport w i t h t h e s t a t u t o r y 
p u r p o s e , i . e . , t h a t a p e r s o n who 

"'( 1 ) w i l l f u l l y , c h a n g e s , a l t e r s , r emoves, 
o r o b l i t e r a t e s t h e name o f t h e maker, 
m o d e l , m a n u f a c t u r e r ' s number o r o t h e r mark 
o r i d e n t i f i c a t i o n o f any f i r e a r m , w i t h  
i n t e n t t o c o n c e a l o r m i s r e p r e s e n t t h e  
i d e n t i t y o f t h e f i r e a r m ' 

" i s g u i l t y o f a C l a s s C f e l o n y . 
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" S i m i l a r l y b e c a u s e t h e g o a l o f § 13A-11-64(2) i s 
t o p r o h i b i t t h e c r i m i n a l p o s s e s s i o n , e t c . , o f a 
f i r e a r m whose i d e n t i f y i n g marks have been 
o b l i t e r a t e d , and b e c a u s e t h i s o b j e c t i v e i s 
e q u i v a l e n t t o t h e p u r p o s e o f t h e V I N f a l s i f i c a t i o n 
p r o v i s i o n s o f § 32-8-86, we b e l i e v e t h e m e n t a l s t a t e 
r e q u i r e d f o r c r i m i n a l p o s s e s s i o n , e t c . , s h o u l d 
r e f l e c t t h e s t a t u t e ' s g o a l , i . e . , t h a t a p e r s o n who 

" ' ( 2 ) p o s s e s s e s , o b t a i n s , r e c e i v e s , s e l l s , 
o r u s e s a f i r e a r m w i t h k n o w ledge t h a t t h e 
maker, m o d e l , m a n u f a c t u r e r ' s number o r 
o t h e r mark o r i d e n t i f i c a t i o n has been 
c h a n g e d , a l t e r e d , removed o r o b l i t e r a t e d 
and w i t h i n t e n t t o c o n c e a l o r m i s r e p r e s e n t  
t h e i d e n t i t y o f t h e f i r e a r m ' 

" i s g u i l t y o f a C l a s s C f e l o n y . " 

S t a t e v. S e l f , 492 So. 2d 319, 323 ( A l a . C r i m . App. 1 9 8 6 ) . 

A t t h e c l o s e o f a l l t h e e v i d e n c e , t h e t r i a l c o u r t c h a r g e d 

t h e j u r y t h r e e t i m e s . B e f o r e t h e t r i a l c o u r t r e c h a r g e d t h e 

j u r y f o r t h e t h i r d and f i n a l t i m e , t h e t r i a l c o u r t c o n d u c t e d 

a p r e - c h a r g e c o n f e r e n c e . The t r i a l c o u r t s t a t e d : 

"THE COURT: I f a p e r s o n i n n o c e n t l y p o s s e s s e s 
t h i s f i r e a r m t h e y ' r e n o t g u i l t y o f t h i s o f f e n s e . 

" I f t h e y come i n t o p o s s e s s i o n o f t h e f i r e a r m and 
t h e y have no u n l a w f u l i n t e n t t o use t h i s f i r e a r m , 
t h e y ' r e n o t g u i l t y o f t h i s o f f e n s e . 

" I f t h e y p o s s e s s t h i s f i r e a r m and t h e y have t h e 
i n t e n t t o use i t , c o n c e a l i t , m i s r e p r e s e n t i t , do 
s o m e t h i n g u n l a w f u l w i t h i t , t h e n t h e y ' r e g u i l t y o f 
t h i s o f f e n s e . 
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"MR. GLADDEN [ d e f e n s e c o u n s e l ] : B u t what t h i s i s 
s a y i n g i s i n t e n t t o c o n c e a l o r m i s r e p r e s e n t t h e 
i d e n t i t y . 

"THE COURT: A l l r i g h t . 

"MR. GLADDEN: And t h e way t h a t i s g o i n g t o r e a d 
i s t o c o n c e a l a weapon. 

"THE COURT: R i g h t . 

"THE COURT: And t h a t ' s what I s a i d j u s t a moment 
ago. T h a t ' s why I t h i n k t h a t , f i r s t o f a l l , t h i s i s 
n o t a s t a t u t o r y i n t e r p r e t a t i o n . T h i s c a s e a t t e m p t s 
t o s e t f o r t h t h e l e g i s l a t i v e i n t e n t as i t r e l a t e s t o 
t h e s t a t u t e , n e v e r went any f u r t h e r t h a n t h e C o u r t 
o f C r i m i n a l A p p e a l s . 

"The c a s e s t h a t have been p r e s e n t e d t o t h e 
a p p e l l a t e c o u r t s a r e s u c h t h a t a d e f i n i t i o n o f t h i s 
n a t u r e w o u l d be a c c e p t a b l e i n t h a t someone i s 
r o b b i n g a c o n v e n i e n c e s t o r e o r u s i n g t h e f i r e a r m i n 
a h o m i c i d e and t h e r e ' s a q u e s t i o n a b o u t t h e use o f 
t h a t f i r e a r m . 

" T h e r e a r e no c a s e s t h a t a r e f a c t s p e c i f i c as 
what we have 

f l 

"THE COURT: So I'm n o t -- I r e a l l y want t o make 
c e r t a i n and have g i v e n g r e a t t h o u g h t t o n o t 
commenting on t h e e v i d e n c e , b u t I t h i n k t h a t t h e y 
need t o u n d e r s t a n d . 

"We c a n ' t c r a c k open any d e f e n d a n t ' s head t o 
d e t e r m i n e what h i s i n t e n t was. They have t o d e c i d e 
t h a t f r o m t h e e v i d e n c e . And i f h i s i n t e n t was 
i n n o c e n t o r a c c i d e n t a l o r n o t u n l a w f u l he's n o t 
g u i l t y . B u t i f h i s i n t e n t was t o use i t , c o n c e a l 
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i t , m i s r e p r e s e n t i t o r use i t f o r an u n l a w f u l 
p u r p o s e , and t h e y b e l i e v e t h a t b e y o n d a r e a s o n a b l e 
d o u b t , t h e n he's c o m m i t t e d t h i s o f f e n s e . And I ' l l 
h e a r you o u t b u t - ¬

"MR. GLADDEN: No. T h a t ' s -- when you s a y 'use 
i t , c o n c e a l i t , ' t h a t ' s n o t what t h i s c a s e , S e l f [ v.  
S t a t e , 492 So. 2d 319 ( A l a . C r i m . App. 1986),] c a s e 
s a y s . I t s a y s , c o n c e a l t h e i d e n t i t y , n o t c o n c e a l 
t h e gun. Okay. 

"And what I am s a y i n g i s t h a t by g i v i n g them a 
r e c h a r g e i n t h e manner t h a t I see t h a t i t l o o k s l i k e 
i t ' s g o i n g t o be c o m i n g , i t ' s g o i n g t o sound l i k e 
t h a t i f i t were i n h i s t r u n k and o u t o f s i g h t i t 
w o u l d be c o n c e a l e d ; t h e r e f o r e , he's g u i l t y . 

"THE COURT: I f i t ' s i n h i s t r u n k and he i n t e n d s 
-- and i t wasn't t h e r e a c c i d e n t a l l y o r i n n o c e n t l y . 
H i s t e s t i m o n y was he knew i t was t h e r e , he j u s t 
d i d n ' t know what t o do w i t h i t . 

"MR. GLADDEN: R i g h t . 

"THE COURT: Okay. I f he b e l i e v e s -- i f t h e y 
b e l i e v e t h a t , i f t h e y b e l i e v e i t was t h e r e f o r an 
i n n o c e n t p u r p o s e , I t h i n k we're a l l i n a g r e e m e n t , 
t h a t he's n o t g u i l t y o f t h i s o f f e n s e . Do you 
co n c e d e t h a t ? 

"MR. RIZZARDI [ p r o s e c u t o r ] : I c o n c e d e t h a t . 
B u t , J u d g e , i n my c l o s i n g a rgument, I s t i l l b e l i e v e 
t h a t -¬

"THE COURT: But i f t h e y b e l i e v e t h a t i t was 
t h e r e f o r some o t h e r p u r p o s e . 
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"THE COURT: Okay. No d o u b t . Okay. I'm g o i n g 
t o make -- I'm g o i n g t o g i v e my c h a r g e t h e n you can 
make y o u r e x c e p t i o n s f o r t h e r e c o r d . " 1 

(R. 569-573.) 

A f t e r t h e c h a r g e c o n f e r e n c e , t h e t r i a l c o u r t c h a r g e d t h e 

j u r y as f o l l o w s : 

" I n o r d e r f o r a p e r s o n t o be g u i l t y o f 
p o s s e s s i o n o f an a l t e r e d f i r e a r m t h e r e a r e two 
e l e m e n t s . The f i r s t one t h e D e f e n s e c o n c e d e s , no 
d o u b t a b o u t i t . Okay. But I ' l l go o v e r i t w i t h you 
a g a i n . 

"A p e r s o n commits t h e o f f e n s e o f p o s s e s s i o n o f 
an a l t e r e d f i r e a r m , e l e m e n t number one, i f he 
p o s s e s s e s , o b t a i n s , r e c e i v e s , s e l l s o r u s e s a 
f i r e a r m w i t h k n o wledge t h a t t h e make, m o d e l , 
m a n u f a c t u r e r ' s number o r o t h e r mark o r 
i d e n t i f i c a t i o n has been c h a n g e d , a l t e r e d , removed o r 
o b l i t e r a t e d . 

"Conceded i n t h i s c a s e . That e l e m e n t ' s p r o v e n . 
Okay. No i s s u e w i t h t h a t . 

"The s e c o n d e l e m e n t i s what we've been 
d i s c u s s i n g . Okay. The s e c o n d e l e m e n t i s t h i s - - i n 
o r d e r f o r t h e S t a t e t o c o n v i c t t h e y must p r o v e t h e 
f i r s t e l e m e n t , w h i c h i s c o n c e d e d , and t h e s e c o n d 
e l e m e n t b e y o n d a r e a s o n a b l e d o u b t . And t h e s e c o n d 
e l e m e n t i s t h i s : t h a t t h e p e r s o n p o s s e s s e d t h i s 
a l t e r e d f i r e a r m w i t h t h e i n t e n t t o use i t , c o n c e a l  
i t , o r m i s r e p r e s e n t t h e i d e n t i t y o f t h e f i r e a r m . 

" C o n c e a l means t o h i d e o r keep a s e c r e t f r o m . 

1 L i t t l e p r e s e r v e d t h i s argument f o r a p p e l l a t e r e v i e w . (R. 
581-82.) 
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" M i s r e p r e s e n t means t o g i v e a f a l s e o r 
m i s l e a d i n g r e p r e s e n t a t i o n o f . 

"To use i t o r t o c o n c e a l i t o r m i s r e p r e s e n t t h e 
i d e n t i t y o f t h e f i r e a r m . 

"Now, I c a n ' t h e l p you w i t h t h e f a c t s . I can 
o n l y i n s t r u c t you as t o t h e l a w . We t a l k e d b e f o r e 
a b o u t t h e f a c t t h a t a p e r s o n ' s — you c a n n o t c r a c k 
open a p e r s o n ' s h e a d and d e t e r m i n e what t h e i r i n t e n t 
was. T h a t i n t e n t , i n sum and s u b s t a n c e , i s a s t a t e 
o f m i nd, a s t a t e o f m e n t a l p u r p o s e , and i s u s u a l l y 
i n c a p a b l e o f d i r e c t p r o o f . I n t e n t may be i n f e r r e d 
f r o m a t t e n d a n t c i r c u m s t a n c e s as you f i n d them t o be 
f r o m t h e e v i d e n c e . 

" I f you f i n d t h a t [ L i t t l e ] i n n o c e n t l y o r 
a c c i d e n t a l l y p o s s e s s e d t h i s f i r e a r m t h e n you do n o t 
f i n d t h e i n t e n t t o c o n c e a l o r m i s r e p r e s e n t t h e 
i d e n t i t y o f t h e f i r e a r m o r use t h e f i r e a r m t h e n t h e 
[ L i t t l e ] i s n o t g u i l t y . 

" I f you f i n d and a r e c o n v i n c e d b e y o n d a 
r e a s o n a b l e d o u b t by t h e e v i d e n c e t h a t [ L i t t l e ] had 
t h e i n t e n t t o use o r c o n c e a l o r m i s r e p r e s e n t t h e 
i d e n t i t y o f t h e f i r e a r m and you a r e c o n v i n c e d b e y o n d 
a r e a s o n a b l e d o u b t , t h e n i t w o u l d be y o u r d u t y t o 
c o n v i c t [ L i t t l e ] o f t h i s o f f e n s e , p o s s e s s i o n o f an 
a l t e r e d f i r e a r m . " 

(R. 5 7 7 - 5 8 0 . ) ( E m p h a s i s added.) 

I t i s w e l l s e t t l e d t h a t 

" ' " [ a ] t r i a l c o u r t has b r o a d 
d i s c r e t i o n i n f o r m u l a t i n g i t s j u r y 
i n s t r u c t i o n s , p r o v i d [ e d ] t h o s e i n s t r u c t i o n s 
a c c u r a t e l y r e f l e c t t h e l a w and t h e f a c t s o f 
t h e c a s e . R a p e r v. S t a t e , 584 So. 2d 544 
( A l a . C r . A p p . 1 9 9 1 ) . We do n o t r e v i e w a 
j u r y i n s t r u c t i o n i n i s o l a t i o n , b u t must 
c o n s i d e r t h e i n s t r u c t i o n as a w h o l e , 
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S t e w a r t v. S t a t e , 601 So. 2d 491 
( A l a . C r . A p p . 1 9 9 2 ) , a f f ' d i n r e l e v a n t p a r t , 
659 So. 2d 122 ( A l a . 1 9 9 3 ) , and we must 
e v a l u a t e i n s t r u c t i o n s l i k e a r e a s o n a b l e 
j u r o r may have i n t e r p r e t e d them. F r a n c i s  
v. F r a n k l i n , 471 U.S. 307, 105 S. C t . 1965, 
85 L. Ed. 2d 344 ( 1 9 8 5 ) ; S t e w a r t v. 
S t a t e . " ' 

" G r i f f i n v. S t a t e , 790 So. 2d 267, 332 ( A l a . C r i m . 
App. 1 9 9 9 ) , q u o t i n g I ngram v. S t a t e , 779 So. 2d 
1225, 1258 ( A l a . C r i m . App. 1 9 9 9 ) . ' T h i s c o u r t has 
c o n s i s t e n t l y h e l d t h a t a t r i a l c o u r t ' s o r a l c h a r g e 
t o t h e j u r y must be v i e w e d i n i t s e n t i r e t y and n o t 
i n " b i t s and p i e c e s . " P a r k s v. S t a t e , 565 So. 2d 
1265 ( A l a . C r . App. 1 9 9 0 ) ; W i l l i a m s v. S t a t e , 538 
So. 2d 1250 ( A l a . C r . App. 1 9 8 8 ) ; Lambeth v. S t a t e , 
380 So. 2d 923 ( A l a . ) , on remand, 380 So. 2d 925 
( A l a . C r . App. 1 9 7 9 ) , w r i t d e n i e d , 380 So. 2d 926 
( A l a . 1 9 8 0 ) . ' S m i t h v. S t a t e , 585 So. 2d 223, 225 
( A l a . C r i m . App. 1 9 9 1 ) . " 

S m i t h v. S t a t e , 908 So. 2d 273, 295 ( A l a . C r i m . App. 2 0 0 0 ) . 

However, t h e t r i a l j u d g e i n c o r r e c t l y i n s t r u c t e d t h e j u r y 

i n t h i s c a s e . Under t h e f o r m u l a t i o n s e t o u t i n S e l f v. 

S t a t e , t h e S t a t e was r e q u i r e d t o p r o v e t h a t L i t t l e ' s 

p o s s e s s i o n o r use o f t h e weapon was w i t h t h e i n t e n t t o 

m i s r e p r e s e n t t h e i d e n t i t y o f t h e f i r e a r m . The S t a t e d i d n o t 

have t o p r o v e t h a t L i t t l e i n t e n d e d t o use o r t o c o n c e a l t h e 

weapon. 

The t r i a l c o u r t ' s c h a r g e d i d n o t i n c l u d e t h i s e l e m e n t and 

s e p a r a t e d t h e use o r c o n c e a l m e n t o f t h e weapon f r o m t h e i n t e n t 
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t o m i s r e p r e s e n t t h e i d e n t i t y o f t h e f i r e a r m i n t h a t use o r 

c o n c e a l m e n t . Thus, t h e j u r y c o u l d have c o n v i c t e d L i t t l e on 

p r o o f t h a t he c o n c e a l e d t h e f i r e a r m w i t h o u t c o n s i d e r i n g 

w h e t h e r he had t h e i n t e n t t o m i s r e p r e s e n t t h e i d e n t i t y o f t h e 

f i r e a r m when he c o n c e a l e d i t . 

I n a d d i t i o n , t h e t r i a l c o u r t i n s t r u c t e d t h e j u r y t h a t 

c o n c e a l m e n t o f t h e f i r e a r m was one o f t h e a c t i o n s p r o h i b i t e d 

by t h e s t a t u t e . The s t a t u t e f o r b i d s one who " p o s s e s s e s , 

o b t a i n s , r e c e i v e s , s e l l s , o r u s e s a f i r e a r m " w h i c h has had i t s 

i d e n t i t y a l t e r e d . The l e g i s l a t u r e d i d n o t p r o h i b i t t h e 

c o n c e a l m e n t o f s u c h a f i r e a r m . 

B e c a u s e S t a t e v. S e l f s e t o u t t h e e l e m e n t s o f t h i s 

o f f e n s e , t h e t r i a l j u d g e s h o u l d have u s e d t h a t f o r m u l a t i o n i n 

h e r c h a r g e t o t h e j u r y . 

The p r o p e r j u r y c h a r g e w o u l d have b e e n : 

"Wesley L i t t l e i s c h a r g e d w i t h t h e o f f e n s e o f 
p o s s e s s i o n o f a f i r e a r m w i t h k n o w ledge t h a t t h e 
maker, m o d e l , m a n u f a c t u r e r ' s number o r o t h e r mark o r 
i d e n t i f i c a t i o n has been c h a n g e d , a l t e r e d , removed o r 
o b l i t e r a t e d . 

"To c o n v i c t , t h e S t a t e must p r o v e e a c h o f t h e 
f o l l o w i n g e l e m e n t s b e y o n d a r e a s o n a b l e d o u b t : 

" 1 . T h a t W e s l e y L i t t l e p o s s e s s e d a 
f i r e a r m ; 
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"2. That t h e maker, m o d e l , m a n u f a c t u r e r ' s 
number o r o t h e r mark o r i d e n t i f i c a t i o n o f 
t h a t f i r e a r m had been c h a n g e d , a l t e r e d , 
removed o r o b l i t e r a t e d ; 

"3. T h a t L i t t l e p o s s e s s e d t h e f i r e a r m 
k n o w i n g t h a t t h e maker, m o d e l , 
m a n u f a c t u r e r ' s number o r o t h e r mark o r 
i d e n t i f i c a t i o n o f t h a t had been c h a n g e d , 
a l t e r e d , removed o r o b l i t e r a t e d ; and 

"4. That i n p o s s e s s i n g t h e f i r e a r m , L i t t l e 
i n t e n d e d t o m i s r e p r e s e n t t h e i d e n t i t y o f 
t h e f i r e a r m . " 

T h i s c h a r g e w o u l d be f o l l o w e d by t h e p a t t e r n j u r y c h a r g e 

d e f i n i t i o n s o f " k n o w i n g l y " and " i n t e n t . " 

F o r t h e r e a s o n s s e t f o r t h a b ove, t h e judgment o f t h e 

t r i a l c o u r t i s due t o be r e v e r s e d and t h i s c a u s e remanded f o r 

a new t r i a l . 

REVERSED AND REMANDED. 

W i s e , P . J . , and Windom and K e l l u m , J J . , c o n c u r . M a i n , 

J . , c o n c u r s i n t h e r e s u l t . 
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