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WISE, P r e s i d i n g J u d g e . 

The a p p e l l a n t , R a d f o r d Dawson, e n t e r e d a g u i l t y p l e a t o 

s e c o n d - d e g r e e c r i m i n a l t r e s p a s s , a v i o l a t i o n o f § 13A-7-3, 

A l a . Code 1975. The t r i a l c o u r t s e n t e n c e d h i m t o s e r v e a t e r m 

o f t h i r t y d a y s i n t h e c o u n t y j a i l . A f t e r c o n d u c t i n g a 
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r e s t i t u t i o n h e a r i n g , t h e t r i a l c o u r t o r d e r e d Dawson t o pay 

$644.70 i n r e s t i t u t i o n . T h i s a p p e a l f o l l o w e d . 

D u r i n g t h e g u i l t y p l e a p r o c e e d i n g s , Dawson a d m i t t e d t h a t , 

on May 1 1 , 2009, he was on someone's r e a l p r o p e r t y on 

L e x i n g t o n Road, t h a t t h e p r o p e r t y was f e n c e d , and t h a t he was 

t h e r e w i t h o u t t h e homeowner's p e r m i s s i o n . A f e r Dawson e n t e r e d 

h i s g u i l t y p l e a , t h e S t a t e a s s e r t e d t h a t Dawson had a t t e m p t e d 

t o e n t e r t h e v i c t i m ' s house t h a t was l o c a t e d on t h e p r o p e r t y ; 

t h a t a r e a r window o f t h e house had been damaged; t h a t , 

b e c a u s e t h e house was i n a h i s t o r i c d i s t r i c t , t h e window c o u l d 

n o t be r e p a i r e d and had t o be r e p l a c e d ; and t h a t t h e v i c t i m 

was r e q u e s t i n g $664.70 i n r e s t i t u t i o n . D e f e n s e c o u n s e l 

o b j e c t e d and a s s e r t e d t h a t Dawson was c h a r g e d w i t h c r i m i n a l 

t r e s p a s s r a t h e r t h a n c r i m i n a l m i s c h i e f o r b u r g l a r y and t h a t 

Dawson had n o t a d m i t t e d t h a t he had t r i e d t o e n t e r t h e h o u s e . 

A t t h a t t i m e , t h e t r i a l c o u r t gave t h e p a r t i e s t i m e t o p r o v i d e 

c a s e l a w on t h e i s s u e . 

S u b s e q u e n t l y , t h e t r i a l c o u r t c o n d u c t e d a r e s t i t u t i o n 

h e a r i n g . D u r i n g t h e h e a r i n g , d e f e n s e c o u n s e l a r g u e d t h a t no 

w i t n e s s e s saw Dawson b r e a k a n y t h i n g ; t h a t t h e w i t n e s s i n t h i s 

c a s e s a i d Dawson was i n t h e b a c k y a r d o f t h e p r o p e r t y ; t h a t 
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Dawson was o r i g i n a l l y c h a r g e d w i t h p o s s e s s i o n o f b u r g l a r ' s 

t o o l s ; t h a t t h e c a s e went t h r o u g h t h e g r a n d j u r y , and " t h e 

o n l y t h i n g t h e y can p r o v e i s he t r e s p a s s e d on t h e p r o p e r t y " ; 

and t h a t Dawson was i n d i c t e d f o r t h e misdemeanor o f f e n s e o f 

t r e s p a s s i n g . (R. 28.) 

D u r i n g t h e h e a r i n g , t h e v i c t i m t e s t i f i e d t h a t he l i v e d i n 

t h e house i n q u e s t i o n ; t h a t he was a t t h e house e v e r y d a y ; 

t h a t , on t h e day i n q u e s t i o n , he l e f t t o p i c k up h i s 

g r a n d d a u g h t e r f r o m s c h o o l ; t h a t he r e c e i v e d a t e l e p h o n e c a l l 

a b o u t someone t r y i n g t o b r e a k i n t o h i s h o u s e ; t h a t he went 

b a c k t o h i s h o u s e ; t h a t , when he g o t b a c k , l a w e n f o r c e m e n t 

o f f i c e r s had a man i n a v e h i c l e ; t h a t t h e o f f i c e r s t o o k h i m 

a r o u n d t h e b a c k ; t h a t he saw where someone h a d t r i e d t o p r y 

open t h e w i n d o w ; t h a t t h e p e r s o n had b r o k e n t h e frame a c r o s s 

t h e b o t t o m o f t h e w i n d o w ; and t h a t t h e window was n o t l i k e 

t h a t when he l e f t h i s h o u s e . 

Dawson a r g u e s t h a t t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n 

when i t o r d e r e d h i m t o pay $644.70 i n r e s t i t u t i o n f o r damage 

t o t h e window. S p e c i f i c a l l y , he c o n t e n d s t h a t t h e c r i m i n a l 

c o n d u c t f o r w h i c h he was c o n v i c t e d was n o t t h e p r o x i m a t e c a u s e 

o f t h e damage t o t h e window and t h a t he d i d n o t a d m i t t o o t h e r 
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c r i m i n a l c o n d u c t t h a t was t h e p r o x i m a t e c a u s e o f t h e damage t o 

t h e window. 

I n B e s t v. S t a t e , 895 So. 2d 1050, 1054-56 ( A l a . C r i m . 

App. 2 0 0 4 ) , t h i s c o u r t d i s c u s s e d t h e i m p o s i t i o n o f r e s t i t u t i o n 

as f o l l o w s : 

" S e c t i o n 15-18-65, A l a . Code 1975, s t a t e s , i n 
p e r t i n e n t p a r t : 

" ' [ I ] t i s e s s e n t i a l t o be f a i r a n d 
i m p a r t i a l i n t h e a d m i n i s t r a t i o n o f j u s t i c e , 
t h a t a l l p e r p e t r a t o r s o f c r i m i n a l a c t i v i t y  
o r c o n d u c t be r e q u i r e d t o f u l l y c o mpensate  
a l l v i c t i m s o f s u c h c o n d u c t o r a c t i v i t y f o r  
any p e c u n i a r y l o s s , damage o r i n j u r y as a  
d i r e c t o r i n d i r e c t r e s u l t t h e r e o f . ' 

" ( E m p h a s i s added.) S e c t i o n 1 5 - 1 8 - 6 6 ( 1 ) , A l a . Code 
1975, d e f i n e s ' c r i m i n a l a c t i v i t y ' as ' [ a ] n y o f f e n s e 
w i t h r e s p e c t t o w h i c h t h e d e f e n d a n t i s c o n v i c t e d o r 
any o t h e r c r i m i n a l c o n d u c t a d m i t t e d b y t h e 
d e f e n d a n t . ' 

" I n S t r o u g h v. S t a t e , 501 So. 2d 488, 491 ( A l a . 
C r i m . App. 1 9 8 6 ) , t h i s C o u r t s t a t e d t h a t ' [ b ] e f o r e 
a d e f e n d a n t c a n be h e l d l i a b l e f o r damages, i t must 
be e s t a b l i s h e d t h a t h i s c r i m i n a l a c t was t h e 
p r o x i m a t e c a u s e o f t h e i n j u r y s u s t a i n e d by t h e 
v i c t i m . ' 

" I n Day v. S t a t e , 557 So. 2d 1318, 1319 ( A l a . 
C r i m . App. 1 9 8 9 ) , t h i s C o u r t s t a t e d : 

" ' I n t h e i n s t a n t c a s e , a p p e l l a n t was 
o r d e r e d t o p a y r e s t i t u t i o n t o P a t t e r s o n 
a f t e r b e i n g c o n v i c t e d o f t h e a t t e m p t e d 
m u r d e r o f J o h n s o n , an o f f e n s e w h i c h was n o t 
a l l e g e d i n t h e i n d i c t m e n t o r p r o v e n a t 
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t r i a l t o be t h e c a u s e o f P a t t e r s o n ' s 
i n j u r y . " B e f o r e a d e f e n d a n t c a n be h e l d 
l i a b l e f o r damages, i t must be e s t a b l i s h e d 
t h a t h i s c r i m i n a l a c t was t h e p r o x i m a t e 
c a u s e o f t h e i n j u r y s u s t a i n e d . . . . " S t r o u g h  
v. S t a t e , 501 So. 2d 488, 491 ( A l a . C r . 
App. 1 9 8 6 ) . W h i l e t h e r e was some e v i d e n c e 
i n t h e r e c o r d t e n d i n g t o show t h a t 
a p p e l l a n t d i d c a u s e P a t t e r s o n ' s i n j u r y , he 
was n o t on t r i a l h e r e f o r c a u s i n g h e r 
i n j u r y , n o r h a d he been c o n v i c t e d o f 
c a u s i n g h e r i n j u r y . ... 

" ' I f i t c o u l d be s a i d t h a t P a t t e r s o n ' s 
i n j u r y a r o s e f r o m a p p e l l a n t ' s a t t e m p t e d 
m u r d e r o f J o h n s o n , f o r w h i c h he was 
c o n v i c t e d , t h e n she c o u l d p r o p e r l y be 
c h a r a c t e r i z e d as a v i c t i m , and r e s t i t u t i o n 
t o h e r w o u l d be p r o p e r . However, when one  
s u f f e r s a l o s s w h i c h r e s u l t e d f r o m c o n d u c t  
t h a t was n o t t h e s u b j e c t o f t h e d e f e n d a n t ' s  
p r o s e c u t i o n and f o r w h i c h a s u b s e q u e n t  
p r o s e c u t i o n w o u l d be n e c e s s a r y t o d e t e r m i n e  
t h e d e f e n d a n t ' s c r i m i n a l l i a b i l i t y , i f any,  
we h o l d t h a t an o r d e r o f r e s t i t u t i o n t o  
t h a t p e r s o n i s no more a p p r o p r i a t e t h a n  
w o u l d be t h e s e n t e n c i n g o f t h e d e f e n d a n t t o  
a t e r m o f i m p r i s o n m e n t w i t h o u t f i r s t  
a f f o r d i n g h i m t h e b a s i c c o n s t i t u t i o n a l  
g u a r a n t e e s o f a t r i a l a nd v e r d i c t on t h o s e  
c h a r g e s . A p p e l l a n t s h o u l d n o t have b e e n 
o r d e r e d t o p a y r e s t i t u t i o n t o P a t t e r s o n . ' 

" I n B r o t h e r s v. S t a t e , 531 So. 2d 317, 318-19 
( A l a . C r i m . App. 1 9 8 8 ) , t h i s C o u r t s t a t e d : 

"'The a p p e l l a n t was i n d i c t e d f o r 
b u r g l a r y i n t h e t h i r d d e g r e e , t h e f t o f 
p r o p e r t y i n t h e f i r s t d e g r e e , and a r s o n i n 
t h e s e c o n d d e g r e e . He p l e a d e d g u i l t y t o 
b u r g l a r y i n t h e t h i r d d e g r e e and t h e f t o f 
p r o p e r t y i n t h e f i r s t d e g r e e , w i t h t h e 
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a r s o n c h a r g e b e i n g c o n t i n u e d u n d e r t h e 
c o n d i t i o n t h a t t h e c h a r g e w o u l d be 
d i s m i s s e d i f t h e a p p e l l a n t p l e a d e d g u i l t y 
t o t h e o t h e r o f f e n s e s and d i d n o t a p p e a l . 
The a p p e l l a n t was s e n t e n c e d t o l i f e 
i m p r i s o n m e n t p u r s u a n t t o t h e H a b i t u a l 
F e l o n y O f f e n d e r A c t a n d was o r d e r e d t o p a y 
r e s t i t u t i o n f o r t h e f u l l r e p l a c e m e n t v a l u e 
o f t h e house and i t s c o n t e n t s w h i c h were 
d e s t r o y e d i n t h e f i r e r e s u l t i n g f r o m t h e 
a r s o n . 

" ' I 

"'The a p p e l l a n t a l l e g e s t h a t t h e t r i a l 
c o u r t e r r e d i n o r d e r i n g h i m t o pay 
r e s t i t u t i o n f o r damage t o t h e p r o p e r t y 
c a u s e d b y a r s o n when he was n o t c o n v i c t e d 
o f a r s o n and d i d n o t a d m i t t h a t h i s 
c r i m i n a l a c t i v i t y r e s u l t e d i n t h e damage 
w h i c h was c a u s e d by t h e a r s o n 

" ' " " 

"'The S t a t e a r g u e s t h a t t h e damage 
c a u s e d by t h e a r s o n was an " i n d i r e c t 
r e s u l t " o f t h e a p p e l l a n t ' s c r i m i n a l 
a c t i v i t y . 

II I 

"'The a p p e l l a n t d i d n o t a d m i t 
c o m m i t t i n g a r s o n , n o r was he c o n v i c t e d o f 
c o m m i t t i n g a r s o n . T h i s c a s e i s 
d i s t i n g u i s h a b l e f r o m Ex p a r t e C l a r e , 456 
So. 2d 357 ( A l a . 1 9 8 4 ) . The a p p e l l a n t i n 
C l a r e was o r d e r e d t o p a y r e s t i t u t i o n f o r 
m o n i e s e m b e z z l e d i n an amount g r e a t e r t h a n 
t h a t i n v o l v e d i n t h e i n d i c t m e n t . However, 
she a d m i t t e d e m b e z z l i n g m o n i e s w h i c h 
r i g h t f u l l y b e l o n g e d t o h e r e m p l o y e r and was 
c o n v i c t e d o f e m b e z z l i n g . 
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"'The b u r n i n g o f t h e v i c t i m ' s h o u se 
was n o t an i n d i r e c t r e s u l t o f t h e t h e f t o r 
b u r g l a r y u n d e r § 13A-2-5, Code o f A l a b a m a 
(1975) 

II I 

" ' C l e a r l y t h e a p p e l l a n t ' s a c t s o f 
b r e a k i n g and e n t e r i n g and c o m m i t t i n g t h e f t 
were n o t t h e c a u s e o f t h e b u r n i n g o f t h e 
v i c t i m ' s h o u s e ; r a t h e r , t h e a c t o f 
c o m m i t t i n g a r s o n was t h e c a u s e . The 
b u r n i n g o f t h e h o u s e w o u l d n o t have been 
w i t h i n t h e c o n t e m p l a t i o n o f t h e a p p e l l a n t 
i n c o m m i t t i n g b u r g l a r y o r t h e f t . 
T h e r e f o r e , t h e t r i a l c o u r t e r r e d i n 
o r d e r i n g t h e a p p e l l a n t t o p a y r e s t i t u t i o n 
f o r t h e p r o p e r t y damaged by t h e a r s o n . ' 

" I n Lamar v. S t a t e , 803 So. 2d 576 ( A l a . C r i m . 
App. 2 0 0 1 ) , t h i s C o u r t r e v e r s e d t h e t r i a l c o u r t ' s 
r e s t i t u t i o n a w a r d o f $25,000 t o R o s a l y n S e l l e r s and 
h e r son f o r i n j u r i e s t h e y h a d s u s t a i n e d i n an 
a u t o m o b i l e a c c i d e n t . Lamar h a d e n t e r e d a g u i l t y 
p l e a t o t h e o f f e n s e o f l e a v i n g t h e s c e n e o f an 
a c c i d e n t , a v i o l a t i o n o f § 32-10-1, A l a . Code 1975, 
and he a r g u e d on a p p e a l t h a t 'the c i r c u i t c o u r t 
i m p r o p e r l y o r d e r e d h i m t o p a y r e s t i t u t i o n b e c a u s e , 
he a r g u e [ d ] , t h e i n j u r i e s t h e v i c t i m s s u s t a i n e d were 
n o t " p r o x i m a t e l y c a u s e d " by h i s l e a v i n g t h e s c e n e . ' 
Lamar, 803 So. 2d a t 577. I n o u r o p i n i o n r e v e r s i n g 
t h e t r i a l c o u r t ' s r e s t i t u t i o n a ward, t h i s C o u r t 
s t a t e d : 

"'The t e r m " c r i m i n a l a c t i v i t i e s " i s d e f i n e d 
i n § 15-18-66, A l a . Code 1975, as " [ a ] n y 
o f f e n s e w i t h r e s p e c t t o w h i c h t h e d e f e n d a n t 
i s c o n v i c t e d o r any o t h e r c r i m i n a l c o n d u c t 
a d m i t t e d by t h e d e f e n d a n t . " "However, 
b e f o r e t h e r e c a n be any r e c o v e r y , t h e 
c r i m i n a l a c t i v i t y must be t h e p r o x i m a t e 
c a u s e o f t h e p e c u n i a r y l o s s , damage, o r 
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i n j u r y . " Moore v. S t a t e , 706 So. 2d 265, 
267 ( A l a . C r i m . App. 1 9 9 6 ) . T h e r e f o r e , 
u n d e r A l a b a m a ' s r e s t i t u t i o n s t a t u t e , Lamar 
c o u l d be o r d e r e d t o p a y r e s t i t u t i o n t o t h e 
v i c t i m s o f h i s c r i m e o n l y i f one o f two 
c o n d i t i o n s e x i s t e d : (1) h i s v i c t i m s 
s u f f e r e d any d i r e c t o r i n d i r e c t p e c u n i a r y 
l o s s e s as a r e s u l t o f t h e a c t i v i t y f o r 
w h i c h he has b e e n c o n v i c t e d o r , (2) Lamar 
a d m i t t e d t o o t h e r c r i m i n a l c o n d u c t d u r i n g 
t h e s e p r o c e e d i n g s t h a t was t h e p r o x i m a t e 
c a u s e o f any i n j u r i e s t o t h e v i c t i m s . 

II I 

"'... The c r i m e o f " l e a v i n g t h e s c e n e " 
d oes n o t r e q u i r e t h a t t h e d e f e n d a n t c a u s e 
t h e a c c i d e n t ; i t r e q u i r e s o n l y t h a t he be 
i n v o l v e d i n t h e a c c i d e n t The t r i a l 
c o u r t c o u l d o r d e r Lamar t o p a y r e s t i t u t i o n 
o n l y f o r t h e p e c u n i a r y l o s s e s h i s v i c t i m s 
s u s t a i n e d as a r e s u l t o f t h e o f f e n s e t o 
w h i c h he p l e a d e d g u i l t y Lamar's p l e a 
o f g u i l t y t o t h e o f f e n s e d e f i n e d i n §§ 
32-10-1 and 32-10-2 d i d n o t r e s u l t i n a 
c o n v i c t i o n f o r c a u s i n g t h e a c c i d e n t t h a t 
r e s u l t e d i n t h e i n j u r i e s t o S e l l e r s a nd h e r 
s o n , and, t h e r e f o r e , h i s g u i l t y p l e a c o u l d 
n o t a u t h o r i z e t h e t r i a l c o u r t t o s e n t e n c e 
h i m t o p a y r e s t i t u t i o n f o r i n j u r i e s 
s u s t a i n e d as a r e s u l t o f t h e a c c i d e n t . See 
Day v. S t a t e , 557 So. 2d 1318, 1319 ( A l a . 
C r i m . App. 1989) ( h o l d i n g t h a t an o r d e r o f 
r e s t i t u t i o n i s i n a p p r o p r i a t e f o r i n j u r i e s 
t h e v i c t i m s u f f e r s as a r e s u l t o f " c o n d u c t 
t h a t was n o t t h e s u b j e c t o f t h e d e f e n d a n t ' s 
p r o s e c u t i o n and f o r w h i c h a s u b s e q u e n t 
p r o s e c u t i o n w o u l d be n e c e s s a r y " ) . 

"'The t r i a l c o u r t c o u l d a l s o have 
o r d e r e d Lamar t o p a y r e s t i t u t i o n f o r "any 
o t h e r c r i m i n a l c o n d u c t " he a d m i t t e d d u r i n g 
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t h e s e p r o c e e d i n g s t h a t was t h e p r o x i m a t e 
c a u s e o f t h e v i c t i m s ' i n j u r i e s . See § 
15-18-66. However, a t no p o i n t d u r i n g t h e 
p l e a c o l l o q u y , t h e s e n t e n c i n g h e a r i n g , o r 
t h e r e s t i t u t i o n h e a r i n g d i d Lamar e v e r 
a d m i t t o h a v i n g c a u s e d t h e a c c i d e n t 
r e s u l t i n g i n t h e v i c t i m s ' i n j u r i e s . 
A l t h o u g h e v i d e n c e was p r e s e n t e d d u r i n g b o t h 
t h e s e n t e n c i n g and r e s t i t u t i o n h e a r i n g s 
t h a t Lamar h a d c a u s e d t h e a c c i d e n t b e c a u s e 
he was s p e e d i n g and he s t r u c k a t u r n i n g 
v e h i c l e , Lamar h i m s e l f n e v e r made s u c h an 
a d m i s s i o n . Under t h e p l a i n l a n g u a g e o f § 
15-18-66, r e s t i t u t i o n c a n be o r d e r e d o n l y 
f o r " o t h e r c r i m i n a l c o n d u c t " t h a t i s 
a d m i t t e d by t h e d e f e n d a n t . T h i s c o u r t has 
p r e v i o u s l y h e l d t h a t an a d m i s s i o n , as 
d e f i n e d i n § 15-18-66, r e q u i r e s "a j u d i c i a l 
a d m i s s i o n s u f f i c i e n t t o s u p p o r t a 
c o n v i c t i o n b e f o r e r e s t i t u t i o n c a n be 
o r d e r e d . " Day v. S t a t e , s u p r a , a t 1319. 
T h e r e f o r e , t h e t r i a l c o u r t h a d no s t a t u t o r y 
a u t h o r i z a t i o n t o o r d e r Lamar t o p a y 
r e s t i t u t i o n t o S e l l e r s and h e r son f o r t h e 
i n j u r i e s t h e y s u s t a i n e d d u r i n g t h e 
a c c i d e n t , b e c a u s e Lamar n e v e r a d m i t t e d any 
c o n d u c t t h a t c o u l d be s a i d t o be t h e 
p r o x i m a t e c a u s e o f t h e i r i n j u r i e s . ' 

"Lamar, 803 So. 2d a t 577-79 ( f o o t n o t e o m i t t e d ) . 

" I n t h e p r e s e n t c a s e , B e s t was c o n v i c t e d o f 
r e c e i v i n g s t o l e n p r o p e r t y , i . e . , G a r r i c k ' s 1988 
Dodge p i c k u p t r u c k . T h e r e were no a l l e g a t i o n s o r 
p r o o f t h a t B e s t e v e r h a d p o s s e s s i o n o f G a r r i c k ' s 
p e r s o n a l p r o p e r t y . I n f a c t , as p r e v i o u s l y n o t e d , 
G a r r i c k a d m i t t e d a t t h e s e n t e n c i n g h e a r i n g t h a t he 
' r e a l l y [ d i d n ' t ] know i f Mr. B e s t e v e r h a d t h o s e 
i t e m s ' i n h i s p o s s e s s i o n . (R. 181.) A t t h e 
s e n t e n c i n g h e a r i n g , B e s t s t a t e d t h a t ' [ t ] h e t r u c k 
was g i v e n t o [him] f o r d r u g s ... [ t h a t he] gave 
[ G a r r i c k ' s ] w i f e d r u g s t o u s e t h e t r u c k ' and t h a t 
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'on t h i s d a t e , F e b r u a r y t h e 7 t h , [he] gave h e r some 
c r a c k c o c a i n e f o r t h e t r u c k . ' (R. 186-87.) 

" I n l i g h t o f t h e f o r e g o i n g , t h e t r i a l c o u r t 
i m p r o p e r l y o r d e r e d B e s t t o p a y r e s t i t u t i o n t o 
G a r r i c k i n t h e amount o f $3,300 f o r h i s m i s s i n g 
p e r s o n a l p r o p e r t y . " 

( E m p h a s i s added.) 

I n t h i s c a s e , Dawson e n t e r e d a g u i l t y p l e a t o s e c o n d -

d e g r e e c r i m i n a l t r e s p a s s . 

"A p e r s o n i s g u i l t y o f c r i m i n a l t r e s p a s s i n t h e 
s e c o n d d e g r e e i f he k n o w i n g l y e n t e r s o r r e m a i n s 
u n l a w f u l l y i n a b u i l d i n g o r upon r e a l p r o p e r t y w h i c h 
i s f e n c e d o r e n c l o s e d i n a manner d e s i g n e d t o 
e x c l u d e i n t r u d e r s . " 

§ 1 3 A - 7 - 3 ( a ) , A l a . Code 1975. C a u s i n g damage t o t h e v i c t i m ' s 

p r o p e r t y was n o t an e l e m e n t o f t h e o f f e n s e o f s e c o n d - d e g r e e 

c r i m i n a l t r e s p a s s . A l s o , n e i t h e r t h e i n d i c t m e n t n o r t h e 

f a c t u a l b a s i s f o r Dawson's g u i l t y p l e a i n c l u d e d any 

a l l e g a t i o n s t h a t Dawson h a d damaged t h e v i c t i m ' s p r o p e r t y . 

A d d i t i o n a l l y , t h e damage t o t h e window was n o t c a u s e d b y t h e 

c o n d u c t t h a t was t h e s u b j e c t o f Dawson's p r o s e c u t i o n -- i . e . , 

Dawson e n t e r i n g t h e v i c t i m ' s f e n c e d p r o p e r t y . R a t h e r , a 

s u b s e q u e n t p r o s e c u t i o n w o u l d have b e e n n e c e s s a r y t o d e t e r m i n e 

w h e t h e r Dawson was c r i m i n a l l y l i a b l e f o r damage t o t h e 

v i c t i m ' s window. T h e r e f o r e , Dawson's c r i m i n a l c o n d u c t i n t h i s 
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c a s e was n o t t h e p r o x i m a t e c a u s e o f t h e damage t o t h e v i c t i m ' s 

window. F u r t h e r , Dawson d i d n o t , a t any t i m e d u r i n g t h e 

p r o c e e d i n g s , a d m i t t h a t he c a u s e d t h e damage t o t h e v i c t i m ' s 

window. T h e r e f o r e , t h e t r i a l c o u r t e r r e d when i t o r d e r e d 

Dawson t o p a y r e s t i t u t i o n f o r damage t o t h e window. 

A c c o r d i n g l y , we r e v e r s e t h e t r i a l c o u r t ' s j u d gment and remand 

t h i s c a s e f o r t h e t r i a l c o u r t t o s e t a s i d e i t s r e s t i t u t i o n 

o r d e r i n t h i s c a s e . 

REVERSED AND REMANDED. 

W e l c h , Windom, K e l l u m , and M a i n , J J . , c o n c u r . 
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