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The appellant, Tony Mark McCartha, appeals from the
circuit court's denial of his petition for postconviction
relief filed pursuant to Rule 32, Ala. R. Crim. P., in which

he challenged his 2004 convictions for first-degree sodomy.
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This Court affirmed McCartha's convictions and sentences, by

an unpublished memorandum. See McCartha v. State (No. CR-03-

1949), 954 So. 2d 1141 (Ala. Crim. App. 2005) (table). This
Court entered a certificate of judgment on February 10, 2006.

On February 12, 2007, McCartha filed a Rule 32 petition,’
his first, in the Russell Circuit Court. In his petition,
McCartha claimed that his wvarious attorneys had rendered
ineffective assistance before trial, during trial, and on
appeal. The record indicates that the circuit court denied
McCartha's petition on August 30, 2007. The circuit court's
order explained:

"The Court finds that the Petition seeking relief
from conviction and sentence is barred from further
review. [McCartha] was represented at trial by the
Hon. Jeremy Armstrong. Both of his convictions were
appealed to the Alabama Court of Criminal Appeals
and affirmed by the Court. The Hon. Aimee Smith
represented [McCartha] on Appeal. A Petition for
writ of certiorari was filed with the Alabama
Supreme Court. The Alabama Supreme Court denied this
petition. The 1issue of ineffective assistance was
raised on appellate review and decided adversely to
[McCartha's] claim. Any further review of this issue
is barred."

'Because February 10, 2007, fell on Saturday, McCartha's
petition, filed on Monday, February 12, 2007, was deemed
timely filed. See Rule 1.3(a), Ala. R. Crim. P.
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(C. 42.) McCartha did not appeal from the denial of his first
Rule 32 petition.

On June 25, 2009, McCartha filed the instant Rule 32
petition, his second, in the Russell Circuit Court. In this
petition, McCartha claimed that he did not learn that his
prior Rule 32 petition had been denied until May 5, 2009, and
he asked the circuit court to grant him an out-of-time appeal
from the denial of that petition. McCartha also presented a
new claim of actual innocence in this second Rule 32 petition.
The State argued that the petition was meritless,
insufficiently pleaded, and precluded pursuant to Rules
32.2(a) (3) and (5) because, it argued, the claims could have
been but were not raised at trial, Rule 32.2 (b) because, it
argued, the petition was successive, and Rule 32.2(c) because,
it argued, the petition was untimely.

The circuit court denied McCartha's petition on the
ground that McCartha was attempting to relitigate issues that
had already been decided adversely to him. The circuit court
also ordered McCartha to pay the court costs associated with
the filing of his Rule 32 petition. On December 4, 2009,

McCartha filed a motion to alter, amend, or vacate the circuit
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court's order in which he attacked the circuit court's denial
of his claim, the order requiring him to pay the filing fees,
and the impartiality of the circuit judge presiding over his
case. On January 13, 2010, the circuit court denied
McCartha's request to set aside the court costs assessed in
his case.

On May 14, 2010, this Court remanded this case for the
circuit court to determine whether McCartha was entitled to an
out-of-time appeal from the denial of his first Rule 32
petition. After initially denying McCartha's request and
after a second remand by this Court, the circuit court granted

McCartha's request for an out-of-time appeal on January 4,

2011.

McCartha claims that he was entitled to an out-of-time
appeal from the denial of his first Rule 32 petition. Because
the circuit court granted McCartha relief in the form of an
out-of-time appeal, this claim is now moot.?

IT.

’The out-of-time appeal from the denial of McCartha's
first Rule 32 petition has been docketed as a separate appeal.
See McCartha v. State, (No. CR-10-0562).

4



CR-09-0461

McCartha also claims that the circuit court erred in
failing to address his claim that he was actually innocent of
the offenses for which he was convicted. In his second Rule
32 petition, McCartha claimed that he was actually innocent,
and he attached to his Rule 32 petition various affidavits
swearing to his innocence.

The circuit court did not specifically address McCartha's
actual-innocence claim; it simply denied McCartha's petition
in its entirety. As we have often stated, this Court may
affirm the judgment of the trial court, if it is correct for

any reason. Beckworth v. State, [Ms. CR-07-0051, May 1, 2009]

____So. 3d  (Ala. Crim. App. 20009).
Although couched in terms of actual innocence, McCartha's

claim is actually a claim of newly discovered evidence. In

Boyd v. State, 746 So. 2d 364 (Ala. Crim. App. 1999), this

Court explained the standard applicable to claims of newly
discovered evidence:

"Under Rule 32.1, Ala. R. Crim. P., subject to
the preclusions in Rule 32.2, a remedy is afforded
a defendant when the grounds supporting the
requested relief are based on newly discovered facts
(1) that were not known by petitioner or
petitioner's counsel at the time of trial or
sentencing or in time to file a post-trial motion
pursuant to Rule 24, [Ala. R. Crim. P.,] or in time
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to be included in any previous collateral proceeding
and could not have been discovered by any of those
times through the exercise of reasonable diligence;
(2) that were not merely cumulative to other facts
that were known; (3) that were not merely amounting
to impeachment evidence; (4) that if they had been
known at the time of trial or of sentencing, the
result probably would have been different; and (5)
that establish that petitioner is innocent of the
crime for which petitioner was convicted or should
not have received the sentence that petitioner
received. Rule 32.1(e) (1) through (5), Ala. R. Crim.
P. Rule 32.3 places the burden on the defendant to
plead and prove facts necessary to obtain relief.
Rule 32.6 (b) requires that the petition itself
disclose the facts relied upon in seeking relief.
Rule 32.6(b), Ala. R. Crim. P. When this is done,
the burden shifts to the state to plead
preclusionary grounds meriting summary dismissal.
Rule 32.3[, Ala. R. Crim. P.]. The burden then
shifts to the petitioner to disprove a preclusionary
ground pleadl[ed] by the state."

746 So. 2d at 405-06 (footnotes omitted). Before the
allegations in McCartha's current Rule 32 petition can be
considered to be based on newly discovered evidence, they must

meet all five requirements of Rule 32.1(e). See Tarver vVv.

State, 769 So. 2d 338, 340-41 (Ala. Crim. App. 2000) ("We have
repeatedly stated that before a claim may be considered as
newly discovered evidence the claim must meet the definition
of newly discovered evidence found in Rule 32.1(e).").

Here, McCartha has failed to plead facts tending to show

that the affidavits contained evidence that was not otherwise
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discoverable at trial. The affidavit executed by Lisa Hall
indicated that the allegedly exculpatory testimony she could
have provided at trial was, in fact, known by her at the time
of trial, and McCartha pleaded no facts tending to show why
Hall's testimony was not discoverable at the time of trial.
Similarly, McCartha pleaded no facts tending to show that he
filed his Rule 32 petition within six months of discovering
the information contained in the affidavits of June Mann,
Travis Huguley, and Mary McCartha as required by Rule 32.2(c).
Therefore, the evidence presented by McCartha failed to meet
the standards of Rule 32.1(e) (1). Moreover, the evidence
presented by McCartha amounts to nothing more than impeachment
evidence that he would use to challenge the credibility of the
witnesses who testified for the State at trial. As such, this
evidence fails to satisfy the requirement of Rule 32.1(e) (3).
The evidence presented by McCartha failed to meet the five
requirements of Rule 32.1(e); thus, he did not meet his burden
of pleading as required by Rules 32.3 and 32.6(b).
Accordingly, this c¢laim 1is ©precluded pursuant to Rules
32.2(a) (3) and (5) Dbecause the claims could have been, but

were not, raised at trial, pursuant Rule 32.2(b) because the
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petition was successive, and pursuant Rule 32.2(c) because the
petition was untimely.
ITT.
McCartha also raises various claims regarding the circuit
court's ordering McCartha to pay the filing fee for his second
Rule 32 petition. Specifically, McCartha contends that the

circuit court granted him in forma pauperis status and that

the court could not "un-do" that decision and assess him a
filing fee. This claim is meritless.

Section 12-19-70(b), Ala. Code 1975, provides that a
"docket fee may be waived initially and taxed as costs at the
conclusion of the case if the court finds that payment of the
fee will constitute a substantial hardship." Rule 32.6(a),
Ala. R. Crim. P., in pertinent part, provides:

"(a) .. [A Rule 32 petition] shall .. be

accompanied by the filing fee prescribed by law or

rule in civil cases in the circuit court unless the
petitioner applies for and 1s given leave to

prosecute the petition in forma pauperis. ... If the
application to proceed in forma pauperis is granted,
the filing fee shall be waived. If, upon final

disposition of the petition, the court finds that
all of the claims for relief are precluded for any
of the reasons stated in Rule 32.2, it may assess
the filing fee, or any portion thereof ...."
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It is well settled that "'rules and statutes relating to

the same subject matter must be read in pari materia, thus

allowing for legal harmony where possible.'" Ex parte Jett, 5

So. 3d 640, 643 (Ala. 2007) (quoting Ex parte State ex rel.

Daw, 786 So. 2d 1134, 1136 (Ala. 2000)). In construing rules
of court, this Court applies the =rules of construction

applicable to statutes. Ex parte Jett, 5 So. 3d at 643.

Therefore, words used in court rules must be given their plain

meaning. See Ex parte Ward, 957 So. 2d 449, 452 (Ala. 2006).

Judge Welch's special writing, dissenting in part,
suggests that Rule 32.6(a), Ala. R. Crim. P., prohibits the
assessment of the docket fee when, as in the instant case, all
the claims are not procedurally barred by one of the grounds
set out in Rule 32.2, Ala. R. Crim. P. However, reading § 12-
19-70(b), Ala. Code 1975, in conjunction with Rule 32.6(a),
Ala. R. Crim. P., we believe that the Alabama Supreme Court
intended for Rule 32.6(a) to encourage the circuit court to
assess a filing fee in instances where the court finds that
all of the defendant's claims for relief are precluded. The
plain language of Rule 32.6(a), when read in conjunction with

§ 12-19-70(b), does not support the conclusion reached by
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Judge Welch; namely, that only when final disposition of all
claims 1in a Rule 32 petition are based upon one of the
preclusionary grounds listed in Rule 32.2 may a circuit court
impose a filing fee. Indeed, the permissive wording used in
Rule 32.6(a) -- the court "may assess the filing fee," as
opposed to shall assess the filing fee —-- suggests that this
rule was not intended to usurp § 12-19-70(b). Such an
interpretation is contrary to the purpose of a filing fee,
that is, to compensate the circuit clerk for services rendered
-— regardless of the outcome of the case. See Ex parte
Williams, 613 So. 2d 1266, 1268 (Ala. 1993). Given the scarce
judicial resources available, any other interpretation of Rule
32.6(a) would be unreasonable. Moreover, it could encourage
inmates to file still more Rule 32 petitions, creating
additional burdens on an already overburdened judicial system.
However, Dbecause of the question raised regarding the
interpretation of Rule 32.6(a), the Supreme Court may wish to
modify this rule in order to specifically address the issue
raised herein. Nevertheless, we conclude that the circuit

court properly ordered McCartha to pay the court costs of his
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Rule 32 petition and, thus, that McCartha is entitled to no
relief on this claim.

Rule 32.7(d), Ala. R. Crim. P., authorizes the circuit
court to summarily dismiss a petitioner's Rule 32 petition

"[i]f the court determines that the petition is not
sufficiently specific, or is precluded, or fails to
state a claim, or that no material issue of fact or
law exists which would entitle the petitioner to
relief under this rule and that no purpose would be
served by any further proceedings, the court may
either dismiss the petition or grant leave to file
an amended petition.”

See also Hannon v. State, 861 So. 2d 426, 427 (Ala. Crim. App.

2003); Cogman v. State, 852 So. 2d 191, 193 (Ala. Crim. App.

2002); Tatum v. State, 607 So. 2d 383, 384 (Ala. Crim. App.

1992) . Because McCartha's claims were precluded, or were
without merit, summary disposition was appropriate.

Based on the foregoing, the judgment of the circuit court
is due to be affirmed.

AFFIRMED.

Windom, Burke, and Joiner, JJ., concur. Welch, P.J.,

concurs in part and dissents in part, with opinion.
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WELCH, Presiding Judge, concurring in part and dissenting
in part as substituted on application for rehearing on May 27,
2011.

When this Court issued its opinion on original submission
in this case on March 25, 2011, I issued a special writing
concurring in part and dissenting in part. On application for
rehearing, I withdraw that special writing and substitute the
following therefore.

I concur in the majority's affirmance of the circuit
court's denial of the relief requested as to the substantive
claims in Tony Mark McCartha's second Rule 32, Ala. R. Crim.
P., petition. However, I respectfully dissent from this
Court's affirmance of the circuit court's imposition of the
docket fee set forth in § 12-19-71, Ala. Code 1975, which the
circuit court imposed at the conclusion of the proceedings
pursuant to § 12-19-70(b), Ala. Code 1975.

McCartha filed his first Rule 32 petition on February 12,
2007. The circuit court found that McCartha was not entitled
to relief based on the grounds set forth in the petition, and,
thus, it denied relief. No appeal was taken. Following two

remands by this Court, the circuit court determined that
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McCartha was entitled to an out-of-time appeal, and,
therefore, McCartha was granted relief as to that claim and
allowed to pursue an appeal from the denial of his first
petition.’

McCartha filed his second Rule 32 petition, the instant
petition, on June 25, 2009. McCartha presented two claims in
this petition. He claimed that he was entitled to an out-of-
time appeal from the denial of his first petition and that he
was entitled to relief because he was innocent of the crime
underlying his conviction. The circuit court denied relief
and ordered McCartha to pay the docket fee as authorized in §§
12-19-70(b) and 12-19-71. McCartha filed a motion to set
aside the order, arguing that, because he is indigent, the
circuit court erred in requiring him to pay the filing fee.
On August 13, 2009, the circuit court entered an order denying
McCartha's request to set aside the court cost assessed in his
second Rule 32 petition. (C. 133.)

McCartha appealed from the denial of his petition

reasserting the claims raised in his petition and adding the

The appeal from the denial of McCartha's first Rule 32
petition has been assigned docket number CR-10-0562.

13
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claim that it was error to assess a filing fee wupon an
indigent defendant.

This Court upholds the «circuit court's denial of
McCartha's claim of actual innocence presented in his first
Rule 32 petition on the ground that the «c¢laim was not
sufficiently pleaded. See Rules 32.3 and 32.6(b).

Regarding McCartha's challenge to the assessment of the
docket fee, McCartha argued that because he had been granted

in forma pauperis status, a filing fee could not be assessed.

The majority finds this claim to be "meritless" and cites §
12-19-70(b), Ala. Code 1975, as authority for imposing the
docket fee. ___So. 3d at . "Section 12-19-70(b), Ala.
Code 1975, provides that, as was done in the present case, the
docket fee of an indigent petitioner may be waived initially
and then taxed as costs at the conclusion of the case.”

Fincher v. State, 724 So. 2d 87, 90 (Ala. Crim. App. 1998),

citing Cofield wv. State, 682 So. 2d 493 (Ala. Crim. App.

1996). Therefore, as to this issue, the majority holds that
"the circuit court properly ordered McCartha to pay the court
costs of his Rule 32 petition and, thus, that McCartha is

entitled to no relief on this claim." So. 3d at

14
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I respectfully dissent from the decision to require
McCartha to pay a filing fee. I agree with the majority that

McCartha is incorrect when he argues that in forma pauperis

status prevents a court from imposing the filing fee at the
conclusion of the proceedings. Section 12-19-70(b), Ala. Code
1975, clearly contradicts that assertion. I am dissenting
because I believe that Rule 32.6(a), Ala. R. Crim. P., as
amended effective August 1, 2002, prohibits the assessment of
the docket fee when, as here, all the <claims are not
procedurally barred by Rule 32.2.

As stated in the majority opinion, § 12-19-70(b), Ala.
Code 1975, provides that "[t]he docket fee [of an indigent
petitioner] may be waived initially and taxed as costs at the
conclusion of the case if the court finds that payment of the
fee will constitute a substantial hardship." Section 12-19-
70 (b) was enacted in 1975 and has been cited by this Court in
numerous cases affirming the assessment of a docket fee upon
indigent Rule 32 petitioners at the conclusion of the Rule 32

proceedings. Cofield v. State, 682 So. 2d 493 (Ala. Crim.

App. 1996); Fincher v. State, 724 So. 2d 87 (Ala. Crim. App.

1998); see Ex parte Beavers, 779 So. 2d 1223 (Ala. 2000);

15
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Smith v. State, 918 So. 2d 141 (Ala. Crim App. 2005); Madden

v. State, 885 841 (Ala. Crim. App. 2003); Baker v. State, 885

So. 2d 241 (Ala. Crim. App. 2003). Thus, I agree whole-
heartedly that "[s]ection 12-19-70, Ala. Code 1975, applies to

Rule 32 petitions.”"™ Clemons v. State, [Ms. CR-01-1355, August

29, 2003] So. 3d , (Ala. Crim. App. 2003), rev'd on

other grounds, [Ms. 1041915, May 4, 2007] So. 3d (Ala.

2007) . However, I believe the 2002 amendment to Rule 32.6(a)
prevents assessment of the filing fee against McCartha for the
reasons that follow.

The Alabama Supreme Court

"promulgate[s] rules governing the administration of
all courts and rules governing ©practice and
procedure in all courts; provided, that such rules
shall not abridge, enlarge or modify the substantive
right of any party nor affect the Jjurisdiction of
circuit and district courts. "

S 12-2-7(4), Ala. Code 1975; Ala. Const. 1901, § 150.
Section 12-1-1, Ala. Code 1975, entitled "Effect of rules
of Supreme Court of Alabama," states:

"Any provisions of this titlel[, Title 12,1
regulating procedure shall apply only 1if the
procedure 1s not governed by the Alabama Rules of
Civil Procedure, the Alabama Rules of Appellate
Procedure or any other rule of practice and
procedure as may be adopted by the Supreme Court of
Alabama."

16
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(Emphasis added.) Thus, the procedural mechanisms for seeking
postconviction relief are promulgated under the rule-making
authority of the Alabama Supreme Court. See Rule 32.4, Ala.
R. Crim. P. ("Proceedings under this Rule are governed by the

Rules of Criminal Procedure ..."); Smith v. State, 918 So. 2d

141, 147 (Ala. Crim. App. <2005) (Rule 32 proceedings are
governed by the Alabama Rules of Criminal Procedure).

The Alabama Supreme Court adopted Rule 32, Ala. R. Crim.
P., as part of the Alabama Rules of Criminal Procedure to
regulate the procedure applicable in postconviction petitions
seeking relief from alleged errors in a judgment or sentence.
See Rule 1.1, Ala. R. Crim. P. ("These rules|[, the Alabama
Rules of Criminal Procedure,] shall govern the practice and
procedure 1in all criminal proceedings in all courts of the
State of Alabama, and political subdivisions thereof, except
as otherwise provided by court rule.").

The Alabama Supreme Court, pursuant to its rule-making
authority, adopted Rule 32.6, Ala. R. Crim. P., effective

January 1, 1991. This procedural rule® required a Rule 32

‘The circuit court does not obtain Jjurisdiction to
consider a Rule 32 petition until either the filing fee is
paid or the petitioner i1s granted in forma pauperis status.

17
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petitioner to pay the docket fee or to be granted in forma
pauperis status in order to obtain review of his or her
petition. The pertinent part of the 1991 rule stated:
"(a) ... The [Rule 32] petition shall ... be
accompanied by the filing fee prescribed by law or
rule in civil cases in the circuit court unless the
petitioner applies for and 1s given leave to
prosecute the petition in forma pauperis, in which
event the fee shall be waived. ..."
Rule 32.6(a), Ala. R. Crim. P., as effective January 1, 1991.

This Court never found a conflict between Rule 32.6, as
it was adopted in 1991, and § 12-19-70(b). The waiver of the
filing fee in Rule 32.6 at the commencement of the proceedings
did not prevent assessment in § 12-19-70(b) of the filing fee
at the end of the proceedings. To the contrary, this court
read Rule 32.6 in concert with § 12-19-70(b) and routinely
affirmed challenges to the assessment of a filing fee imposed
at the conclusion of a Rule 32 proceeding -- without
considering the ground underlying the denial or dismissal of
the petition.

Effective August 1, 2002, the Alabama Supreme Court
amended Rule 32.6(a) to read as follows:

"(a) ... [A Rule 32 petition] shall ... Dbe

accompanied by the filing fee prescribed by law or
rule in civil cases in the circuit court unless the

18
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petitioner applies for and is given leave to
prosecute the petition in forma pauperis,;—tmmwhrich

evelrrt the fee strat= e watved. ... If the
application to proceed in forma pauperis is granted,
the filing fee shall be waived. If, upon final

disposition of the petition, the court finds that
all of the claims for relief are precluded for any
of the reasons stated in Rule 32.2, it may assess
the filing fee, or any portion thereof ...."

Rule 32, Ala. R. Crim. P., as amended August 1, 2002
(deletions and additions indicated).

The 2002 amendment to Rule 32.6(a) speaks to procedure
"upon final disposition of the petition." Specifically, the
amendment added the language "[i]f, upon final disposition of
the petition, the court finds that all of the claims for
relief are precluded for any of the reasons stated in Rule
32.2, 1t may assess the filing fee, or any portion thereof

. (Emphasis added.) The amendment —-- the Alabama Supreme
Court's latest expression regarding the ©procedure for

assessing a filing fee at the conclusion of a Rule 32

proceeding -- clearly states that the filing fee is waived for
indigent petitioners but that the court may choose to impose
the fee or not, depending on the particular circumstances of
the case, at the conclusion of the proceedings (as provided in

§ 12-19-70 (b)) when "all" the claims have been found to be

19
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precluded by Rule 32.2.° A contrary interpretation would
eliminate all fields of operation for the 2002 amendment to
Rule 32.6(a). In other words, absent this interpretation, the
2002 amendment would not differ in meaning from the rule as
originally adopted in 1991. The 2002 amendment clearly
restricted the authority of the court to impose filing fees.
The majority opinion in effect holds that the amendment had no
effect and was meaningless. We cannot presume that the
Supreme Court 1in amending Rule 32.6(a) 1intended that the
amendment mean nothing.

"In sum, '[i]f the language of [a] statute 1is
unambiguous, then there is no room for Jjudicial
construction and the clearly expressed intent of the
legislature [in the plain language of the statute]
must be given effect.' Blue Cross & Blue Shield of
Alabama, Inc. v. Nielsen, 714 So. 2d 293, 296 (Ala.
1998) (quoting IMED Corp. v. Systems Eng'g Assocs.
Corp., 602 So. 2d 344, 346 (Ala. 1992)). '[O]nly if
there is no rational way to interpret the words
stated will we look beyond those words to determine
legislative intent.' DeKalb County ILP Gas Co. v.
Suburban Gas, Inc., 729 So. 2d 270, 276 (Ala. 1998).
'"We should turn to extrinsic aids to determine the
meaning of a piece of legislation only if we can
draw no rational conclusion from a straightforward
application of the terms of the statute.'’ 729 So.
2d at 277.

Rule 32.2 provides a list of preclusionary grounds for
which a petitioner will not be given relief.

20
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"In determining whether judicial construction is
required, '[tlhe 1language of the entire statute
under review must be read together and the
determination of any ambiguity must be made on the
basis of the entire statute.' Sheffield v. State,
708 So. 2d 899, 907 (Ala. Crim. App. 1997). 'Because
the meaning of statutory language depends on
context, a statute is to be read as a whole.' Ex
parte Jackson, 614 So. 2d 405, 406 (Ala. 1993). We
must also Dbear in mind that '""[t]here is a
presumption that every word, sentence, or provision
was intended for some useful purpose, has some force
and effect, and that some effect is to be given to
each, and also that no superfluous words or
provisions were used."' Sheffield v. State, 708 So.
2d 899, 909 (Ala. Crim. App. 1997) (gquoting 82
C.J.S. Statutes § 316 at pp. 551-52 (1953))."

State v. Adams, [Ms. CR-08-1728, Nov. 5, 2010] So. 3d

(Ala. Crim. App. 2010).
To any extent the majority suggests that § 12-19-70 (b)

and Rule 32.6 are to be read 1in pari materia to reach a

contrary result, I respectfully disagree. As stated above, §
12-1-1 provides that procedural matters 1in Title 12 are
controlled by "any other rule of practice and procedure as may
be adopted by the Supreme Court of Alabama"™ if such a rule
exists. Thus, it appears to me that Rule 32.6 controls the
filing of a Rule 32 petition and the imposition of the filing
fee. The real difference of opinion here concerns the meaning

of the word "may" as it is used in the amended Rule 32.6.
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"If the application to proceed in forma pauperis is
granted, the filing fee shall be waived. If, upon
final disposition of the petition, the court finds
that all of the claims for relief are precluded for
any of the reasons stated in Rule 32.2, it may
assess the filing fee, or any portion thereof "
Rule 32, Ala. R. Crim. P., as amended August 1, 2002 (emphasis
added) .
The majority interprets "may" to give a circuit court

discretion to impose the filing fee for all Rule 32 petition,

including petitions where each claim was precluded from

review. I believe that the circuit court's discretion 1is
limited only to the 1instance where all the claims are
precluded. I base this belief, in addition to the reasons

already expressed, on the principle of interpretation "that
the special mention of one thing in a law implies the

exclusion of the things not mentioned." Schenher v. State, 38

Ala. App. 573, 576, 90 So. 2d 234, 237 (1956); Richardson v.

Wells, 582 So. 2d 1134, 1136 ( Ala. Civ. App. 1991) ("It is
frequently said in statutory construction cases that the
expression of one thing is the exclusion of the other.") The
amended Rule 32.6 made "special mention" or it specially
qualified that "[i]f" all the claims in the petition were

precluded by Rule 32.2, then the filing fee "may" be imposed.
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Moreover, the amendment, as interpreted in this dissent,
is in accord with "'"the purpose behind the passage of [12-19-
70, which] was to discourage the filing of frivolous suits and
to insure that the clerks of the circuit courts do not become

'credit men.'"'" Hyde v. State, 950 So. 2d 344, 351 (Ala.

Crim. App. 2006) (quoting Clemons v. State, [Ms. CR-01-1355,

August 29, 2003] So. 3d __ (Ala. Crim. App. 2003), rev'd

on other grounds Ex parte Clemons, [Ms. 1041915, May 4, 2007]

So. 3d (Ala. 2007), gquoting in turn De-Gas, Inc. V.

Midland Resources, 470 So. 2d 1218, 1220 (Ala. 1985)). Claims

procedurally barred pursuant to Rule 32.2 are frivolous
because they do not allow the reviewing court to reach the
merits of the claim. These procedural bars are different from
a ruling on the merits, which requires the reviewing court's
resolution of a factual dispute. The procedural bars are also
distinguishable from Rules 32.3 and 32.6(b), though perhaps
less so. Rules 32.3 and 32.6(b) concern sufficiency in
pleading. Rule 32.6(b) states that a claim consisting of bare
allegations does not warrant further proceedings. Thus,
unlike the procedural bars in Rule 32.2, a claim that 1is

insufficiently pleaded could have been reviewed (i.e., it is
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not precluded by a procedural bar 1in Rule 32.2) had the
petitioner pleaded facts, that if true, would have entitled
him or her to relief. However, even an insufficiently pleaded
claim might be saved by the filing of an amendment. Rule
32.7(d) gives the reviewing court the discretion to allow for
the amendment of a claim that is not sufficiently specific.
Therefore, it appears to me that in amending Rule 32.6(a) the
Alabama Supreme Court clarified that regarding a Rule 32
petition, the filing fee for indigents is waived except where
all the claims are frivolous, 1i.e., procedurally barred by
Rule 32.2; in such a case, the circuit court may impose the
filing fee at the conclusion of the proceedings.
Additionally, I disagree with the majority's assertion
that my interpretation of the amended Rule "could encourage
inmates to file still more Rule 32 petitions.™ _ So. 3d at
_ My interpretation should discourage the filing of
frivolous petitions, i.e., those precluded, while forgiving
payment of a filing fee where the petition is not precluded.
I, like most appellate judges, am concerned about the waste of

judicial resources caused by the large number of frivolous and

unnecessary petitions filed and appealed in Rule 32 cases.
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However, I am constrained to give effect to the words of the
rule, even if to do so causes a result that I personally find
unappealing.

For the above reasons, I respectfully dissent. I would
urge the Alabama Supreme Court to modify Rule 32.6(a) to allow
the assessment of the filing fee in cases that are completely
without merit, insufficiently pleaded, or are obviously

frivolous, even when these claims are not precluded.
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