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KELLUM, J u d g e . 

The a p p e l l a n t , J e r r y M c I n t o s h I I , p l e a d e d g u i l t y t o one 

c o u n t o f u n l a w f u l p o s s e s s i o n o f a methamphetamine, a v i o l a t i o n 

o f § 13A-12-212, A l a . Code 1975. The t r i a l c o u r t s e n t e n c e d 

M c I n t o s h t o a t e r m o f 1 0 y e a r s ' i m p r i s o n m e n t ; t h e t r i a l c o u r t 
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s p l i t t h e s e n t e n c e and o r d e r e d M c I n t o s h t o s e r v e 15 m o n t h s ' 

i m p r i s o n m e n t f o l l o w e d by 5 y e a r s ' s u p e r v i s e d p r o b a t i o n . The 

t r i a l c o u r t a l s o o r d e r e d M c I n t o s h t o pay a $ 1 , 0 0 0 a s s e s s m e n t 

p u r s u a n t t o t h e Drug Demand R e d u c t i o n A c t , § 13A-12-280 e t 

s e q . , $ 1 0 0 t o t h e F o r e n s i c S c i e n c e T r u s t F u nd, an a s s e s s m e n t 

t o t h e c r i m e v i c t i m s ' c o m p e n s a t i o n f u n d , and c o u r t c o s t s . 

B e f o r e p l e a d i n g g u i l t y , M c I n t o s h f i l e d a m o t i o n t o 

s u p p r e s s e v i d e n c e s e i z e d f r o m t h e s e a r c h o f h i s r e s i d e n c e on 

t h e g r o u n d t h a t t h e a f f i d a v i t upon w h i c h t h e s e a r c h w a r r a n t 

was i s s u e d was d e f i c i e n t . S p e c i f i c a l l y , M c I n t o s h a r g u e d t h a t 

t h e a f f i d a v i t upon w h i c h t h e s e a r c h w a r r a n t was i s s u e d was n o t 

b a s e d upon " f r e s h " i n f o r m a t i o n and, t h u s , d i d n o t e s t a b l i s h 

p r o b a b l e c a u s e . 

A t t h e h e a r i n g on t h e m o t i o n t o s u p p r e s s , t h e t r i a l c o u r t 

c o n s i d e r e d t h e f o l l o w i n g e v i d e n c e . On O c t o b e r 3 1 , 2007, 

Dep u t y I v a n B r y a n t o f t h e Lowndes C o u n t y , M i s s i s s i p p i , Drug 

T a s k F o r c e t e l e p h o n e d O f f i c e r C l a u d e M i c h a e l S h a c k e l f o r d o f 

t h e 2 4 t h J u d i c i a l C i r c u i t Drug T a s k F o r c e 1 t o i n f o r m h i m t h a t 

a c o n f i d e n t i a l i n f o r m a n t had t o l d D e p u t y B r y a n t t h a t M c I n t o s h 

was m a n u f a c t u r i n g methamphetamine a t h i s home i n V e r n o n , 

1Lamar C o u n t y i s one o f t h e c o u n t i e s i n c l u d e d i n t h e 2 4 t h 
J u d i c i a l C i r c u i t . 
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A l a b a m a . The c o n f i d e n t i a l i n f o r m a n t had t o l d D e puty B r y a n t 

t h a t M c I n t o s h had a S t y r o f o a m c o o l e r u n d e r n e a t h a camper 

b e h i n d a b a r n on M c I n t o s h ' s p r o p e r t y and t h a t M c I n t o s h a l s o 

had methamphetamine i n h i s h o u s e . Deputy B r y a n t t o l d O f f i c e r 

S h a c k e l f o r d t h a t he had r e c e i v e d t h e i n f o r m a t i o n f r o m t h e 

c o n f i d e n t i a l i n f o r m a n t w i t h i n t h e p r e c e d i n g 24 h o u r s . A f t e r 

r e c e i v i n g t h i s t e l e p h o n e c a l l , O f f i c e r S h a c k e l f o r d p r e p a r e d 

t h e f o l l o w i n g a f f i d a v i t i n s u p p o r t o f h i s a p p l i c a t i o n f o r a 

s e a r c h w a r r a n t o f M c I n t o s h ' s p r o p e r t y : 

" Y o u r a f f i a n t , as an A g e n t w i t h t h e 2 4 t h 
J u d i c i a l Drug and V i o l e n c e C r i m e T a s k F o r c e and 
h a v i n g s e r v e d i n t h a t c a p a c i t y f o r a t o t a l o f one 
y e a r , does h e r e b y r e q u e s t i s s u a n c e o f a r e s i d e n t i a l 
s e a r c h w a r r a n t . P r i o r t o s e r v i n g w i t h t h e 2 4 t h 
J u d i c i a l Drug and V i o l e n c e C r i m e T a s k F o r c e I s e r v e d 
as C h i e f o f P o l i c e i n t h e C i t y o f S u l l i g e n t , A labama 
f o r two y e a r s and as a p o l i c e o f f i c e r f o r t h e C i t y 
o f S u l l i g e n t f o r 9 y e a r s . I have numerous d r u g 
a r r e s t s and c o n v i c t i o n s i n my c a r e e r as a l a w 
e n f o r c e m e n t o f f i c e r . 

"On 10-31-07 I r e c e i v e d a c a l l f r o m Lowndes 
C o u n t y n a r c o t i c O f f i c e r I v a n B r y a n t o f a J e r r y 
M c I n t o s h m a n u f a c t u r i n g Methamphetamines a t h i s 
r e s i d e n c e and i n a b a r n and camper b e h i n d h i s house 
i n V e r n o n A l a b a m a . The i n f o r m a t i o n came f r o m a 
c r e d i b l e c o n f i d e n t i a l p a i d i n f o r m a n t who has [ g i v e n ] 
c r e d i b l e i n f o r m a t i o n i n t h e p a s t and [ h a s ] made 
numerous a r r e s t s w i t h [ s i c ] . [ T h e c o n f i d e n t i a l 
i n f o r m a n t ] a d v i s e d t h a t J e r r y M c I n t o s h and a guy 
named R o b e r t has a S t y r o f o a m c o o l e r u n d e r n e a t h a 
camper b e h i n d t h e b a r n and t h a t J e r r y M c I n t o s h has 
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Methamphetamines i n h i s r e s i d e n c e . The i n f o r m a t i o n 
i s f r e s h w i t h i n t h e l a s t 24 h o u r s . 

" A l s o , I have r e c e i v e d i n f o r m a t i o n f r o m c r e d i b l e 
s o u r c e s i n t h e p a s t t h a t J e r r y M c I n t o s h i s i n v o l v e d 
w i t h t h e m a n u f a c t u r e o f M e t h a m p h e t a m i n e s . 

" F u r t h e r m o r e , b a s e d on t h e i n f o r m a t i o n o b t a i n e d 
t h r o u g h my i n v e s t i g a t i o n s , I b e l i e v e t h e r e t o be 
s t o r e d a t [ a s p e c i f i c a d d r e s s ] i n V e r n o n , Alabama 
and b e i n g d e s c r i b e d as a s i n g l e s t o r y t a n b r i c k 
house a q u a n t i t y o f M e t h a m p h e t a m i n e s , o t h e r i l l e g a l 
n a r c o t i c s , d r u g p a r a p h e r n a l i a , and c h e m i c a l s and 
components u s e d i n t h e m a n u f a c t u r e o f 
M e t h a m p h e t a m i n e s . " 

(Supp. C. 2.) A t 10:20 p.m. on O c t o b e r 31, 2007 , O f f i c e r 

S h a c k e l f o r d a l o n g w i t h o t h e r members o f l a w e n f o r c e m e n t 

e x e c u t e d t h e s e a r c h w a r r a n t on M c I n t o s h ' s r e s i d e n c e d u r i n g 

w h i c h t h e y r e c o v e r e d t h e n a r c o t i c s u n d e r l y i n g M c I n t o s h ' s 

g u i l t y - p l e a c o n v i c t i o n . 

O f f i c e r S h a c k e l f o r d t e s t i f i e d t h a t o t h e r o f f i c e r s w i t h i n 

t h e d r u g t a s k f o r c e had h e a r d t h a t M c I n t o s h was m a n u f a c t u r i n g 

methamphetamine a t h i s r e s i d e n c e , b u t he e x p l a i n e d t h a t he had 

l e a r n e d t h a t i n f o r m a t i o n b e f o r e t a l k i n g w i t h D eputy B r y a n t . 

O f f i c e r S h a c k e l f o r d a l s o t e s t i f i e d t h a t he had w o r k e d w i t h 

D e p u t y B r y a n t on numerous n a r c o t i c s c a s e s i n t h e a r e a and t h a t 

D e p u t y B r y a n t had t o l d O f f i c e r S h a c k e l f o r d t h a t t h e i n f o r m a n t 
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f r o m whom he r e c e i v e d t h e i n f o r m a t i o n r e g a r d i n g M c I n t o s h was 

r e l i a b l e . 

On c r o s s - e x a m i n a t i o n , O f f i c e r S h a c k e l f o r d s a i d t h a t he 

c o u l d n o t r e c a l l s p e c i f i c a l l y a s k i n g D eputy B r y a n t a b o u t t h e 

" f r e s h n e s s " o f t h e i n f o r m a t i o n he had r e c e i v e d f r o m t h e 

c o n f i d e n t i a l i n f o r m a n t ; h owever, on r e - d i r e c t e x a m i n a t i o n , 

O f f i c e r S h a c k e l f o r d e x p l a i n e d t h a t , a l t h o u g h he d i d n o t have 

an i n d e p e n d e n t r e c o l l e c t i o n o f d i s c u s s i n g t h e " f r e s h n e s s " 

i s s u e , t h e e n t r y i n t h e a f f i d a v i t - - " [ t ] h e i n f o r m a t i o n i s f r e s h 

w i t h i n t h e l a s t 24 h o u r s " - - w o u l d have been r e c o r d e d 

i m m e d i a t e l y a f t e r h i s c o n v e r s a t i o n w i t h D eputy B r y a n t . 

O f f i c e r S h a k e l f o r d t e s t i f i e d t h a t he w o u l d n o t s e a r c h a 

r e s i d e n c e f o r n a r c o t i c s u n l e s s he had r e c e i v e d i n f o r m a t i o n 

r e g a r d i n g n a r c o t i c s b e i n g p r e s e n t a t t h e r e s i d e n c e w i t h i n a 

" f r e s h t i m e p e r i o d . " (R. 34.) A d d i t i o n a l l y , O f f i c e r 

S h a c k e l f o r d e x p l a i n e d t h a t he began w o r k i n g on t h e a p p l i c a t i o n 

f o r t h e s e a r c h w a r r a n t as soon as he r e c e i v e d t h e t e l e p h o n e 

c a l l f r o m Deputy B r y a n t . N e v e r t h e l e s s , O f f i c e r S h a c k e l f o r d d i d 

n o t know when t h e c o n f i d e n t i a l i n f o r m a n t had a c q u i r e d t h e 

knowledge r e g a r d i n g M c I n t o s h ' s i n v o l v e m e n t w i t h n a r c o t i c s . 
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O f f i c e r S h a c k e l f o r d c o u l d n o t r e c a l l d i s c u s s i n g w i t h t h e 

m a g i s t r a t e who i s s u e d t h e s e a r c h w a r r a n t any i s s u e n o t 

i n c l u d e d i n t h e a f f i d a v i t . He a l s o c o u l d n o t remember b e i n g 

a s k e d any q u e s t i o n s r e g a r d i n g t h e a f f i d a v i t when he s u b m i t t e d 

t h e a p p l i c a t i o n f o r t h e s e a r c h w a r r a n t t o t h e i s s u i n g 

m a g i s t r a t e . 

T.R., t h e c o n f i d e n t i a l i n f o r m a n t who had p r o v i d e d t h e 

i n f o r m a t i o n r e g a r d i n g M c I n t o s h t o D eputy B r y a n t , a l s o 

t e s t i f i e d a t t h e s u p p r e s s i o n h e a r i n g . T.R. e x p l a i n e d t h a t on 

O c t o b e r 31, 2007, she went o v e r t o M c I n t o s h ' s r e s i d e n c e and 

o v e r h e a r d a c o n v e r s a t i o n b e t w e e n M c I n t o s h and two men, one 

named R o b e r t and a n o t h e r J u n i o r , a b o u t " w a n t i n g t o cook 

dope." (R. 44.) T.R. e x p l a i n e d t h a t t h e y went o u t s i d e b e h i n d 

a camper and M c I n t o s h p o i n t e d t o a c o o l e r and i n d i c a t e d t h a t 

t h e y had e v e r y t h i n g t h e y n eeded t o m a n u f a c t u r e t h e n a r c o t i c , 

b u t t h a t he n eeded t h e man named J u n i o r t o a c t u a l l y "cook i t 

f o r [ M c I n t o s h ] . " (R. 44.) T.R. a l s o t e s t i f i e d t o s e e i n g 

d r u g s w h i l e i n s i d e t h e h o u s e . A c c o r d i n g t o T.R. she 

t e l e p h o n e d D e p u t y B r y a n t as soon as she l e f t M c I n t o s h ' s 

r e s i d e n c e . 
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A f t e r h e a r i n g a r g u m e n t s f r o m t h e S t a t e and M c I n t o s h 

r e g a r d i n g t h e f r e s h n e s s o f t h e i n f o r m a t i o n i n c l u d e d i n t h e 

a f f i d a v i t i n s u p p o r t o f t h e s e a r c h w a r r a n t , t h e t r i a l c o u r t 

d e n i e d M c i n t o s h ' s m o t i o n t o s u p p r e s s . M c I n t o s h t h e n p l e a d e d 

g u i l t y , b u t he s p e c i f i c a l l y r e s e r v e d t h e r i g h t t o a p p e a l as t o 

w h e t h e r t h e t r i a l c o u r t had e r r e d by d e n y i n g h i s m o t i o n t o 

s u p p r e s s . T h i s a p p e a l f o l l o w e d . 

On a p p e a l , M c I n t o s h a r g u e s t h e t h a t t h e t r i a l c o u r t e r r e d 

i n d e n y i n g h i s m o t i o n t o s u p p r e s s . S p e c i f i c a l l y , M c I n t o s h 

c o n t e n d s t h a t t h e a f f i d a v i t u n d e r l y i n g t h e s e a r c h w a r r a n t was 

c o n s t i t u t i o n a l l y d e f i c i e n t on t h e g r o u n d t h a t i t d i d n o t 

i n c l u d e i n f o r m a t i o n r e g a r d i n g when t h e c o n f i d e n t i a l i n f o r m a n t 

l e a r n e d t h e i n f o r m a t i o n she r e p o r t e d t o De p u t y B r y a n t . 

The F o u r t h Amendment t o t h e U n i t e d S t a t e s C o n s t i t u t i o n 

p r o h i b i t s u n r e a s o n a b l e s e a r c h e s and s e i z u r e s , and i t p r o v i d e s 

t h a t s e a r c h w a r r a n t s s h a l l be i s s u e d o n l y upon a f i n d i n g o f 

p r o b a b l e c a u s e . I n Ex p a r t e G r e e n , 15 So. 3d 489 ( A l a . 2 0 0 8 ) , 

t h e Alabama Supreme C o u r t e x p l a i n e d : 

"Thus, '[a] s e a r c h w a r r a n t may o n l y be i s s u e d 
upon a s h o w i n g o f p r o b a b l e c a u s e t h a t e v i d e n c e o r 
i n s t r u m e n t a l i t i e s o f a c r i m e o r c o n t r a b a n d w i l l be 
f o u n d i n t h e p l a c e t o be s e a r c h e d . ' U n i t e d S t a t e s  
v. G e t t e l , 474 F.3d 10 81 , 10 8 6 ( 8 t h C i r . 2 0 0 7 ) . 
M o r e o v e r , ' " [ s ] u f f i c i e n t e v i d e n c e must be s t a t e d i n 
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t h e a f f i d a v i t t o s u p p o r t a f i n d i n g o f p r o b a b l e c a u s e 
f o r i s s u i n g t h e s e a r c h w a r r a n t , " and " [ t ] h e 
a f f i d a v i t must s t a t e s p e c i f i c f a c t s o r c i r c u m s t a n c e s 
w h i c h s u p p o r t a f i n d i n g o f p r o b a b l e c a u s e [ ; ] 
o t h e r w i s e t h e a f f i d a v i t i s f a u l t y and t h e w a r r a n t 
may n o t i s s u e . " ' Ex p a r t e P a r k e r , 858 So. 2d 941, 
945 ( A l a . 2003) ( q u o t i n g A l f o r d v. S t a t e , 381 So. 2d 
203, 205 ( A l a . C r i m . App. 1 9 7 9 ) ) . 

"'A p r o b a b l e c a u s e d e t e r m i n a t i o n i s made a f t e r 
c o n s i d e r i n g t h e t o t a l i t y o f t h e c i r c u m s t a n c e s . ' 
G e t t e l , 474 F.3d a t 1 08 6. To p a s s c o n s t i t u t i o n a l 
m u s t e r , 'the f a c t s must be s u f f i c i e n t t o j u s t i f y a 
c o n c l u s i o n t h a t t h e p r o p e r t y w h i c h i s t h e o b j e c t o f 
t h e s e a r c h i s p r o b a b l y on t h e p r e m i s e s t o be  
s e a r c h e d a t t h e t i m e t h e w a r r a n t i s i s s u e d . ' U n i t e d  
S t a t e s v. G r e a n y , 929 F.2d 523, 524-25 ( 9 t h C i r . 
1991) ( e m p h a s i s a d d e d ) . Thus, ' [ t ] h e p o l i c e w i l l 
... e n c o u n t e r p r o b l e m s o f " s t a l e n e s s " o f t h e i r 
i n f o r m a t i o n i f t h e y d e l a y t o o l o n g i n s e e k i n g a 
s e a r c h w a r r a n t . ' U n i t e d S t a t e s v. Watson, 423 U.S. 
411, 450 n. 14 ( 1 9 7 6 ) . " 

15 So. 3d a t 492. 

I n a r g u i n g t h a t t h e a f f i d a v i t u n d e r l y i n g t h e s e a r c h 

w a r r a n t was c o n s t i t u t i o n a l l y d e f i c i e n t , M c I n t o s h r e l i e s on 

L e w i s v. S t a t e , 589 So. 2d 758 ( A l a . C r i m . App. 1 9 9 1 ) , and 

Nelms v. S t a t e , 568 So. 2d 384 ( A l a . C r i m . App. 1 990) . I n 

G r e e n , a c a s e t h a t i s f a c t u a l l y s i m i l a r t o t h e one a t hand and 

t h a t a l s o r e l i e s upon L e w i s and Nelms, t h e Alabama Supreme 

C o u r t a d d r e s s e d t h e same q u e s t i o n and h e l d t h a t an a f f i d a v i t 

i n s u p p o r t o f a s e a r c h w a r r a n t t h a t s t a t e d , i n p a r t , " I am 

O f f [ i c e r ] Thomas F l a t h m a n o f t h e Dothan P o l i c e D e p a r t m e n t and 
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I have r e c e i v e d i n f o r m a t i o n f r o m a c o n f i d e n t i a l i n f o r m a n t t h a t 

J e f f G r e e n i s m a n u f a c t u r i n g and s e l l i n g methamphetamine i n s i d e 

o f t h e r e s i d e n c e and i n t h e s h e d b e s i d e o f t h e r e s i d e n c e " was 

i n s u f f i c i e n t t o e s t a b l i s h p r o b a b l e c a u s e . The C o u r t 

e x p l a i n e d : 

" A l l t h r e e c a s e s c i t e d b y G r e e n i n v o l v e d m o t i o n s 
t o s u p p r e s s e v i d e n c e o f c o n t r o l l e d s u b s t a n c e s 
d i s c o v e r e d i n t h e e x e c u t i o n o f s e a r c h w a r r a n t s 
s u p p o r t e d b y a f f i d a v i t s l a c k i n g i n f o r m a t i o n 
s u f f i c i e n t t o d e t e r m i n e w h e t h e r t h e i n f o r m a t i o n 
p r o v i d e d t o , a n d b y , t h e a f f i a n t was c u r r e n t . I n 
[Thomas v. S t a t e , 353 So. 2d 54 ( A l a . C r i m . App. 
1 9 7 7 ) ] , h e r o i n was f o u n d p u r s u a n t t o a s e a r c h 
w a r r a n t e x e c u t e d on M a r c h 14, 1973. Thomas, 353 So. 
2d a t 55. One o f t h e p o l i c e o f f i c e r s who e x e c u t e d 
t h e w a r r a n t was t h e a f f i a n t , who h a d s t a t e d , i n 
p e r t i n e n t p a r t : 

"'"On F e b r u a r y 2 3 r d , 1973, a s e a r c h 
w a r r a n t was s e r v e d a t 2624 Tempest D r i v e , 
A p a r t m e n t H, r e s i d e n c e o f M a r i e H a l e y . A 
q u a n t i t y o f h e r o i n was s e i z e d on t h i s d a t e . 
On t h e a f t e r n o o n o f M a r c h 6 t h , 1973, an 
u n d e r c o v e r p o l i c e o f f i c e r p u r c h a s e d a 
q u a n t i t y o f h e r o i n f r o m E r i c R o g e r s a t 2624 
Tempest D r i v e , A p a r t m e n t H. On M a r c h 1 3 t h , 
1973, I r e c e i v e d i n f o r m a t i o n f r o m a 
r e l i a b l e i n f o r m a n t who has g i v e n me 
i n f o r m a t i o n o v e r a p e r i o d o f t h e l a s t 30 
d a y s w h i c h has l e d t o n a r c o t i c c a s e s b e i n g 
made w i t h t r i a l s p e n d i n g . T h i s i n f o r m a n t 
gave me i n f o r m a t i o n t h a t he h a d o b s e r v e d 
h e r o i n b e i n g u s e d and s o l d a t 2624 Tempest 
D r i v e , A p a r t m e n t H, B i r m i n g h a m , A l a b a m a . " ' 

"353 So. 2d a t 56 ( e m p h a s i s a d d e d ) . I n h o l d i n g t h a t 
t h e d e f e n d a n t ' s m o t i o n t o s u p p r e s s t h e h e r o i n f o u n d 
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d u r i n g t h e s e a r c h s h o u l d have been g r a n t e d , t h e 
C o u r t o f C r i m i n a l A p p e a l s s t a t e d : 

"'The a f f i d a v i t i s d e f i c i e n t b e c a u s e 
i t f a i l s t o show t h a t t h e i n f o r m a t i o n 
r e c e i v e d f r o m t h e i n f o r m a n t was f r e s h as 
o p p o s e d t o b e i n g r e m o t e The a f f i d a v i t 
s t a t e d t h a t t h e i n f o r m a n t "had o b s e r v e d " 
h e r o i n b e i n g u s e d and s o l d f r o m t h e 
p r e m i s e s d e s c r i b e d . The a f f i d a v i t does n o t  
s t a t e t h e d a t e o r t h e t i m e t h e i n f o r m a n t  
a l l e g e d l y o b s e r v e d t h e h e r o i n on t h e  
p r e m i s e s .... 

" '  

"'The f a c t t h a t h e r o i n was p r e v i o u s l y 
s e i z e d on F e b r u a r y 23, 1973, a t 2624 
Tempest D r i v e , A p a r t m e n t H, d i d n o t 
e s t a b l i s h p r o b a b l e c a u s e t o b e l i e v e t h a t 
h e r o i n was on t h e p r e m i s e s t h r e e weeks 
l a t e r . 

" ' A l s o , t h e f a c t t h a t on M a r c h 6, 
1973, an u n d e r c o v e r p o l i c e o f f i c e r 
p u r c h a s e d a q u a n t i t y o f h e r o i n f r o m E r i c 
R o g e r s on t h e p r e m i s e s d i d n o t e s t a b l i s h 
p r o b a b l e c a u s e t o b e l i e v e t h a t a week l a t e r 
s u c h n a r c o t i c w o u l d be s t i l l f o u n d t h e r e o n . 
Seven d a y s i s a c o n s i d e r a b l e l e n g t h o f t i m e 
i n w h i c h t o remove h e r o i n f r o m t h e p r e m i s e s 
o r d i s p o s e o f i t i n a n o t h e r f a s h i o n . Such 
makes f o r a s t a l e w a r r a n t . ' 

"353 So. 2d a t 56 ( e m p h a s i s a d d e d ) . 

"The s e a r c h w a r r a n t c h a l l e n g e d i n L e w i s [ v . 
S t a t e , 589 So. 2d 758 ( A l a . C r i m . App. 1 9 9 1 ) , ] was 
b a s e d on an a f f i d a v i t t h a t s t a t e d , i n p e r t i n e n t 
p a r t : ' " [ W ] i t h i n t h e l a s t s e v e n t y - t w o h o u r s , a 
r e l i a b l e , c o n f i d e n t i a l i n f o r m a n t a d v i s e d t h i s 
a f f i a n t t h a t s a i d i n f o r m a n t h a d b e e n a t t h e above 
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d e s c r i b e d r e s i d e n c e and o b s e r v e d a q u a n t i t y o f 
powder c o c a i n e . " ' L e w i s , 589 So. 2d a t 759 ( e m p h a s i s 
a d d e d ) . I n r e v e r s i n g t h e t r i a l c o u r t ' s d e n i a l o f t h e 
d e f e n d a n t ' s m o t i o n t o s u p p r e s s e v i d e n c e o f a 
c o n t r o l l e d s u b s t a n c e f o u n d d u r i n g t h e s e a r c h , t h e 
C o u r t o f C r i m i n a l A p p e a l s e x p l a i n e d t h a t t h e 
a f f i d a v i t was c o n s t i t u t i o n a l l y ' d e f i c i e n t , b e c a u s e 
i t f a i l [ e d ] t o r e f e r t o t h e d a t e when t h e i n f o r m a n t  
a l l e g e d l y o b s e r v e d c o c a i n e a t t h e [ d e f e n d a n t ' s ]  
r e s i d e n c e . ' 589 So. 2d a t 759 ( e m p h a s i s a d d e d ) . 

" S i m i l a r l y , i n N e l m s [ v . S t a t e , 568 So. 2d 384 
( A l a . C r i m . App. 1990)] a c o n t r o l l e d s u b s t a n c e was 
f o u n d i n e x e c u t i n g a s e a r c h w a r r a n t o b t a i n e d on t h e 
b a s i s o f an a f f i d a v i t t h a t s t a t e d , i n p e r t i n e n t 
p a r t : 

"'"And t h a t t h e f a c t s t e n d i n g t o e s t a b l i s h 
t h e f o r e g o i n g g r o u n d s f o r i s s u a n c e o f a 
s e a r c h w a r r a n t a r e as f o l l o w s : T h a t w i t h i n  
t h e l a s t s e v e n t y - t w o h o u r s a c o n f i d e n t i a l  
p o l i c e i n f o r m a n t , who has p r o v i d e d  
i n f o r m a t i o n t o t h e a f f i a n t i n t h e p a s t t h a t  
l e d t o an a r r e s t , s t a t e d t o t h e a f f i a n t  
t h a t t h e y [ s i c ] have s e e n C r a c k - C o c a i n e i n  
t h e r e s i d e n c e o f Tommie Lee N e l m s , a l i a s , 
l o c a t e d a t 625 W e s t v i e w D r i v e , A u b u r n , Lee 
C o u n t y , A l a b a m a . " ' 

"Nelms, 568 So. 2d a t 385 ( e m p h a s i s a d d e d i n N e l m s ) . 
I n r e v e r s i n g t h e t r i a l c o u r t ' s d e n i a l o f t h e 
d e f e n d a n t ' s m o t i o n t o s u p p r e s s e v i d e n c e o f t h e 
c o n t r o l l e d s u b s t a n c e , t h e C o u r t o f C r i m i n a l A p p e a l s 
s t a t e d : 

"'The a f f i d a v i t i n t h i s c a s e i s 
[ c o n s t i t u t i o n a l l y ] d e f i c i e n t b e c a u s e i t 
does n o t s t a t e when t h e d r u g s were s e e n by 
t h e i n f o r m a n t a t t h e [ d e f e n d a n t ' s ] 
r e s i d e n c e . The words " w i t h i n t h e l a s t 
s e v e n t y - t w o h o u r s " r e f e r t o when t h e 
i n f o r m a n t t o l d t h i s i n f o r m a t i o n t o t h e 
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a f f i a n t , n o t t o when t h e i n f o r m a n t o b s e r v e d  
t h e n a r c o t i c s i n t h e [ d e f e n d a n t ' s ]  
r e s i d e n c e . T h e r e i s a b s o l u t e l y no r e f e r e n c e  
t o t h e d a t e o r t i m e when t h e n a r c o t i c s were  
o b s e r v e d by t h e i n f o r m a n t . Thus, t h e 
a f f i d a v i t was d e f e c t i v e and was 
i n s u f f i c i e n t t o s u p p o r t t h e i s s u a n c e o f t h e 
s e a r c h w a r r a n t i n t h i s c a s e . ' 

"568 So. 2d a t 386 ( e m p h a s i s a d d e d ) . 

"  

"The C o u r t o f C r i m i n a l A p p e a l s has e x p l a i n e d i n 
r e g a r d t o t h e p h r a s e 'had o b s e r v e d ' t h a t s u c h 
s t a t e m e n t s i n a f f i d a v i t s e v i d e n c i n g p a s t a c t i o n s a r e 
i n e f f e c t i v e . T h i s i s s o , b e c a u s e t h e a l l e g e d l y 
i l l e g a l a c t i v i t y ' " c o u l d have been any t i m e i n t h e 
p a s t . " ' Thomas, 353 So. 2d a t 56 ( q u o t i n g W a l k e r v. 
S t a t e , 49 A l a . App. 741, 743, 275 So. 2d 724, 725-26 
( A l a . C r i m . App. 1 9 7 3 ) ) . When ' " [ t ] h e i n f o r m e r 
[does] n o t t e l l t h e o f f i c e r - a f f i a n t t h e d a t e o r t i m e 
he a l l e g e d l y o b s e r v e d t h e [ a c t i v i t y ] on t h e 
p r e m i s e s , " ' t h e n ' " [ t ] h e r e i s n o t h i n g i n t h e 
a f f i d a v i t w h i c h h i n t s o f t i m e e x c e p t t h e u s e o f t h e 
p a s t t e n s e i n c o n n e c t i o n w i t h t h e i n f o r m a n t ' s ... 
r e p o r t t o t h e a f f i a n t . " ' 353 So. 2d a t 56 ( q u o t i n g 
W a l k e r , 49 A l a . App. a t 743, 275 So. 2d a t 
7 2 6 ) ( e m p h a s i s a d d e d ) . 

" S i m i l a r l y , n o t h i n g i n O f f i c e r F l a t h m a n ' s 
a f f i d a v i t r e v e a l s when t h e t i p f r o m t h e i n f o r m a n t 
was r e c e i v e d o r when t h e a l l e g e d a c t i v i t y was 
o b s e r v e d . The most t h a t c a n be g a i n e d f r o m t h a t 
p o r t i o n o f t h e a f f i d a v i t i s t h a t - - a t some i n d e f i n i t e 
t i m e i n t h e p a s t - - a n anonymous i n d i v i d u a l a l l e g e d l y 
l e a r n e d o f a methamphetamine o p e r a t i o n i n v o l v i n g 
G r e e n a t t h e a d d r e s s i n d i c a t e d on t h e s e a r c h 
w a r r a n t . B e c a u s e O f f i c e r F l a t h m a n ' s a f f i d a v i t 
c o n t a i n e d no c h r o n o l o g i c a l r e f e r e n c e i n w h i c h t o 
p l a c e t h e i n f o r m a n t ' s a l l e g e d o b s e r v a t i o n o f t h e 
methamphetamine o p e r a t i o n , i t a f f o r d e d no b a s i s on 
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w h i c h t o d e t e r m i n e w h e t h e r ' t h e o b j e c t o f t h e s e a r c h 
[was] p r o b a b l y on t h e p r e m i s e s t o be s e a r c h e d a t t h e 
t i m e t h e w a r r a n t [was] i s s u e d . ' [ U n i t e d S t a t e s 
v . ] G r e a n y , 92 9 F.2d [523] a t 525 [ ( 9 t h C i r . 1 9 9 1 ) ] . " 

15 So. 3d a t 493-94. 

H e r e , t h e a f f i d a v i t u n d e r l y i n g t h e s e a r c h w a r r a n t does 

n o t i n c l u d e a r e f e r e n c e t o when t h e c o n f i d e n t i a l i n f o r m a n t 

o b s e r v e d t h e methamphetamine i n M c i n t o s h ' s r e s i d e n c e . As 

M c I n t o s h c o r r e c t l y p o i n t s o u t , t h e s t a t e m e n t t h a t " [ t ] h e 

i n f o r m a t i o n i s f r e s h w i t h i n t h e l a s t 24 h o u r s " i s ambiguous 

b e c a u s e i t i s u n c l e a r w h e t h e r t h a t s t a t e m e n t r e f e r s t o when 

t h e c o n f i d e n t i a l i n f o r m a n t l e a r n e d t h e i n f o r m a t i o n o r t o when 

t h e c o n f i d e n t i a l i n f o r m a n t c a l l e d D e p u t y B r y a n t . L i k e t h e 

a f f i d a v i t i n G r e e n and t h o s e m e n t i o n e d t h e r e i n , t h e a f f i d a v i t 

p r e p a r e d by O f f i c e r S h a c k e l f o r d " a f f o r d e d no b a s i s on w h i c h t o 

d e t e r m i n e w h e t h e r ' t h e o b j e c t o f t h e s e a r c h [was] p r o b a b l y on 

t h e p r e m i s e s t o be s e a r c h e d a t t h e t i m e t h e w a r r a n t [was] 

i s s u e d . ' " G r e e n , 15 So. 3d a t 494. Thus, i t i s n o t r e a d i l y 

a p p a r e n t f r o m t h e f a c e o f t h e a f f i d a v i t t h a t p r o b a b l e c a u s e 

s u f f i c i e n t t o s u p p o r t a s e a r c h w a r r a n t e x i s t e d . 

However, o u r i n q u i r y does n o t end h e r e ; we a r e a l s o 

r e q u i r e d t o l o o k a t what i n f o r m a t i o n t h e a f f i a n t o f f e r e d t o 
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t h e m a g i s t r a t e who i s s u e d t h e s e a r c h w a r r a n t . The C o u r t i n 

G r e e n e x p l a i n e d : 

"Even i f an a f f i d a v i t i s f a c i a l l y d e f e c t i v e f o r 
t h e r e a s o n s j u s t d i s c u s s e d , i t s d e f i c i e n c y may be 
c u r e d by i n f o r m a t i o n an a f f i a n t s u p p l i e d t o t h e 
i s s u i n g a u t h o r i t y i n a d d i t i o n t o t h e a s s e r t i o n s i n 
t h e a f f i d a v i t . However, no s u c h c i r c u m s t a n c e i s 
p r e s e n t e d i n t h i s c a s e , b e c a u s e O f f i c e r F l a t h m a n 
t e s t i f i e d a t t h e h e a r i n g on G r e e n ' s R u l e 3 2 [ , A l a . 
R. C r i m . P.,] p e t i t i o n t h a t he ' [ d i d ] n ' t r e c a l l ' 
t e l l i n g t h e d i s t r i c t j u d g e who i s s u e d t h e w a r r a n t 
a n y t h i n g ' [ o ] t h e r t h a n what was on t h e f o u r c o r n e r s 
o f t h e [ s e a r c h - w a r r a n t a f f i d a v i t ] . ' I n t h a t r e s p e c t , 
a l s o , t h i s c a s e i s on p o i n t w i t h Nelms and L e w i s . 

" B o t h o f t h o s e c a s e s i n v o l v e d , as does t h i s 
c a s e , a l l e g a t i o n s t h a t t h e s u p p o r t i n g a f f i d a v i t s 
l a c k e d a c h r o n o l o g i c a l c o n t e x t b y w h i c h t o a s s e s s 
t h e t i m e l i n e s s o f t h e s e a r c h w a r r a n t . Nelms, 568 So. 
2d a t 386; L e w i s , 589 So. 2d a t 759. I n b o t h c a s e s , 
t h e S t a t e a t t e m p t e d t o c u r e t h e d e f i c i e n c y o f t h e 
a f f i d a v i t s w i t h t e s t i m o n y o f t h e a f f i a n t s r e g a r d i n g 
f a c t s t h e y h a d o r a l l y c o m m u n i c a t e d t o t h e j u d g e s who 
i s s u e d t h e w a r r a n t s . Nelms, 568 So. 2d a t 386-87, 
L e w i s , 589 So. 2d a t 759. I n b o t h c a s e s , as i n t h i s 
c a s e , t h e a f f i a n t s t e s t i f i e d t h a t t h e y c o u l d n o t 
r e c a l l what t h e y h a d t o l d t h e i s s u i n g j u d g e as t o 
when t h e i n f o r m a n t h a d o b s e r v e d t h e i l l e g a l 
a c t i v i t y . I n b o t h c a s e s , t h e C o u r t o f C r i m i n a l 
A p p e a l s h e l d , c o n t r a r y t o t h e h o l d i n g i n i t s 
u n p u b l i s h e d memorandum i n t h i s c a s e , t h a t s u c h o r a l 
t e s t i m o n y i s i n s u f f i c i e n t t o c u r e t h e d e f i c i e n c y o f 
a s u p p o r t i n g a f f i d a v i t . 

15 So. 3d a t 495. 

A l t h o u g h O f f i c e r S h a c k e l f o r d s t a t e d t h a t he had d i s c u s s e d 

t h e f r e s h n e s s i s s u e w i t h D e p u t y B r y a n t and t h a t he l i k e l y had 
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i n c l u d e d t h e p h r a s e " [ t ] h e i n f o r m a t i o n i s f r e s h w i t h i n t h e 

l a s t 24 h o u r s " i n t h e a f f i d a v i t b e c a u s e Deputy B r y a n t had 

i n d i c a t e d t h a t t h e c o n f i d e n t i a l i n f o r m a n t had made h e r 

o b s e r v a t i o n s w i t h i n t h e p r e c e d i n g 24 h o u r s , he c o u l d n o t 

r e c a l l w h e t h e r t h e i s s u i n g m a g i s t r a t e had a s k e d him any 

q u e s t i o n s r e g a r d i n g t h e i n f o r m a t i o n c o n t a i n e d i n t h e 

a f f i d a v i t . A c c o r d i n g t o O f f i c e r S h a c k e l f o r d : " I p r e s e n t e d 

[ t h e a p p l i c a t i o n f o r a s e a r c h w a r r a n t ] t o [ t h e m a g i s t r a t e ] and 

he r e a d i t , and t h e n he s i g n e d i t . " (R. 29.) O f f i c e r 

S h a c k e l f o r d a l s o c o u l d n o t r e c a l l w h e t h e r he had t o l d t h e 

m a g i s t r a t e a b o u t any f a c t s n o t c o n t a i n e d i n t h e a f f i d a v i t . 

Thus, O f f i c e r S h a c k e l f o r d ' s i n a b i l i t y t o r e c a l l h i s 

d i s c u s s i o n s w i t h t h e m a g i s t r a t e who i s s u e d t h e s e a r c h w a r r a n t 

l e a d s t h i s C o u r t t o c o n c l u d e t h a t h i s t e s t i m o n y d i d n o t , and 

c o u l d n o t , c u r e t h e d e f i c i e n c i e s i n t h e a f f i d a v i t . 

H e r e , n e i t h e r t h e f a c t s c o n t a i n e d i n t h e a f f i d a v i t n o r 

t h e t e s t i m o n y r e g a r d i n g O f f i c e r S h a c k e l f o r d ' s d i s c u s s i o n s w i t h 

t h e i s s u i n g m a g i s t r a t e s u f f i c i e n t l y e s t a b l i s h e d p r o b a b l e c a u s e 

t o s u p p o r t t h e i s s u a n c e o f a s e a r c h w a r r a n t . Thus, g i v e n t h e 

Supreme C o u r t ' s h o l d i n g s i n Ex p a r t e G r e e n , we have no c h o i c e 
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b u t t o c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g 

M c I n t o s h ' s m o t i o n t o s u p p r e s s . 

B a s e d on t h e f o r e g o i n g , M c I n t o s h ' s c o n v i c t i o n i s r e v e r s e d 

and t h i s c a s e i s remanded f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

REVERSED AND REMANDED. 

W e l c h , Windom, and M a i n , J J . , c o n c u r . W i s e , P . J . , 

c o n c u r s i n t h e r e s u l t . 
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