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v. 

State of Alabama 

Appeal from Shelby C i r c u i t Court 
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PER CURIAM. 

The a p p e l l a n t , K e v i n George V i n e s , a p p e a l s t h e c i r c u i t 

c o u r t ' s d e n i a l o f h i s p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f f i l e d 

p u r s u a n t t o R u l e 3 2, A l a . R. C r i m . P. 
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I n 2008, V i n e s was c o n v i c t e d o f t h r e e c o u n t s o f r a p e i n 

t h e f i r s t d e g r e e and was s e n t e n c e d t o c o n c u r r e n t t e r m s o f 1 5 

y e a r s i m p r i s o n m e n t . He a p p e a l e d t o t h i s C o u r t . We d i s m i s s e d 

h i s a p p e a l , w i t h o u t an o p i n i o n , a f t e r f i n d i n g t h a t t h e n o t i c e 

o f a p p e a l was n o t t i m e l y f i l e d . See V i n e s v. S t a t e , 33 So 3d 

658 ( A l a . C r i m . App. 2 0 0 8 ) ( t a b l e ) . T h i s C o u r t i s s u e d t h e 

c e r t i f i c a t e o f j u d g m e n t on December 23, 2008. 

On J u l y 30, 2009, V i n e s f i l e d a R u l e 32 p e t i t i o n f o r 

p o s t c o n v i c t i o n r e l i e f . He a s s e r t e d two g r o u n d s f o r r e l i e f . 

The c i r c u i t c o u r t d e n i e d t h e p e t i t i o n ; t h i s a p p e a l f o l l o w e d . 

V i n e s f i r s t a r g u e s t h a t n e w l y d i s c o v e r e d m a t e r i a l f a c t s 

e x i s t t h a t r e q u i r e t h a t h i s c o n v i c t i o n s be v a c a t e d . A t t a c h e d 

t o h i s R u l e 32 p e t i t i o n was an a f f i d a v i t e x e c u t e d by K e i s h a 

G r e e n , w h i c h s t a t e s t h e f o l l o w i n g : 

" I have known [ K . C . ] f o r t w e l v e y e a r s and she w o u l d 
s p e a k f r e e l y t o me. A p p r o x i m a t e l y s i x t o n i n e 
months ago [ K . C . ] was p l a y i n g w i t h a f r i e n d o f mine 
a t a n e i g h b o r ' s h o u s e . On t h i s o c c a s i o n [ K . C . ] 
c o n f i d e d i n me t h a t she and K e v i n V i n e s n e v e r had 
s e x and t h a t t h e a l l e g a t i o n s l e a d i n g t o h i s 
c o n v i c t i o n were u n t r u e . When I a s k e d why she 
t e s t i f i e d u n t r u t h f u l l y a g a i n s t K e v i n V i n e s , [ K . C . ] 
t o l d me t h a t h e r m o t h e r , [M.M.], t o l d h e r t o do t h i s 
b e c a u s e o f j e a l o u s y o f K e v i n V i n e s b e i n g w i t h 
a n o t h e r g i r l . " 
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( C . 1 7 . ) A t t a c h e d t o t h e S t a t e ' s m o t i o n t o d i s m i s s V i n e s ' s 

R u l e 32 was an a f f i d a v i t e x e c u t e d by K.C. The a f f i d a v i t 

s t a t e d , i n p e r t i n e n t p a r t : 

" I , [K.C.] gave t e s t i m o n y i n c a s e s s t y l e d The S t a t e  
o f Alabama v. K e v i n George V i n e s , CC 2005-503, 504, 
505 ... i n M a r c h 2008. The t e s t i m o n y I gave i n t h a t 
c a s e was t r u e and a c c u r a t e . 

" I know a p e r s o n by t h e name o f K e i s h a G r e e n . I 
have n e v e r had a c o n v e r s a t i o n w i t h K e i s h a G r e en 
where I s t a t e d t h a t t h e t e s t i m o n y I gave d u r i n g t h e 
t r i a l i n M a r c h 2008 was u n t r u e . " 

(C. 39.) 

When d e n y i n g V i n e s ' s r e q u e s t e d r e l i e f t h e c i r c u i t c o u r t 

s t a t e d : 

"The p u r p o r t e d n e w l y d i s c o v e r e d e v i d e n c e i n t h i s 
c a s e does n o t e s t a b l i s h t h a t [ V i n e s ] i s i n n o c e n t o f 
t h e s e c r i m e s as r e q u i r e d by t h e r u l e . A t i t s 
a b s o l u t e b e s t , t h i s e v i d e n c e i s impeachment 
e v i d e n c e , w h i c h goes t o t h e c r e d i b i l i t y o f t h e 
w i t n e s s e s and i s f o r t h e j u r y t o e v a l u a t e . N o t h i n g 
a b o u t t h i s a l l e g e d r e c a n t a t i o n e s t a b l i s h e s [ V i n e s ' s ] 
i n n o c e n c e . I t i s common f o r c h i l d v i c t i m s t o 
r e c a n t , e s p e c i a l l y when a p a r e n t o r c u s t o d i a n i s 
i n v o l v e d , and i t g e n e r a l l y s a y s n o t h i n g a b o u t 
w h e t h e r o r n o t t h e e v e n t s a c t u a l l y t o o k p l a c e . 
A d d i t i o n a l l y , i t b e a r s r e p e a t i n g t h a t i n t h i s c a s e 
t h e c h i l d v i c t i m has n o t been shown t o have 
r e c a n t e d . J u s t as [ V i n e s ] m a i n t a i n e d h i s i n n o c e n c e , 
t h e c h i l d v i c t i m m a i n t a i n s t h a t she was r a p e d on 
m u l t i p l e o c c a s i o n s by t h i s [ V i n e s ] . The j u r y 
b e l i e v e d t h e c h i l d v i c t i m . No new e v i d e n c e e x i s t s 
t h a t c o m p e l s t h i s C o u r t t o q u e s t i o n t h a t 
d e t e r m i n a t i o n . " 
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The c i r c u i t c o u r t c o r r e c t l y f o u n d t h a t t h e e v i d e n c e was m e r e l y 

impeachment e v i d e n c e t h a t d i d n o t meet t h e d e f i n i t i o n o f n e w l y 

d i s c o v e r e d e v i d e n c e i n R u l e 3 2 . 1 ( e ) , A l a . R. C r i m . P. 1 See Ex  

p a r t e F r a z i e r , 562 So. 2d 560 ( A l a . 1 9 8 9 ) . 

1 (e) "Newly d i s c o v e r e d m a t e r i a l f a c t s e x i s t which r e q u i r e 
t h a t the c o n v i c t i o n or sentence be v a c a t e d by the c o u r t , 
b e c a u s e : 

"(1) The f a c t s r e l i e d upon were not 
known by p e t i t i o n e r or p e t i t i o n e r ' s c o u n s e l 
a t the time of t r i a l or s e n t e n c i n g or i n 
time t o f i l e a p o s t - t r i a l motion p u r s u a n t 
t o Rule 24, or i n time t o be i n c l u d e d i n 
any p r e v i o u s c o l l a t e r a l p r o c e e d i n g and 
c o u l d not have been d i s c o v e r e d by any of 
those times through the e x e r c i s e of 
r e a s o n a b l e d i l i g e n c e ; 

"(2) The f a c t s are not merely c u m u l a t i v e t o 
o t h e r f a c t s t h a t were known; 

"(3) The f a c t s do not merely amount 
impeachment e v i d e n c e ; 

t o 

"(4) I f the f a c t s had been known a t the time of 
t r i a l or of s e n t e n c i n g , the r e s u l t p r o b a b l y would 
have been d i f f e r e n t ; and 

i s 
was 

"(5) The f a c t s e s t a b l i s h t h a t p e t i t i o n e r 
i n n o c e n t of the crime f o r which the p e t i t i o n e r 
c o n v i c t e d or s h o u l d not have r e c e i v e d the sentence 
t h a t p e t i t i o n e r r e c e i v e d . " 
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I I . 

V i n e s a l s o a r g u e s t h a t he i s e n t i t l e d t o an o u t - o f - t i m e 

a p p e a l b e c a u s e , he s a y s , t h e f a i l u r e t o f i l e a t i m e l y n o t i c e 

o f a p p e a l was t h r o u g h no f a u l t o f h i s own. See R u l e 3 2 . 1 ( f ) , 

A l a . R. C r i m . P. 2 

When d e n y i n g r e l i e f on t h i s c l a i m t h e c i r c u i t c o u r t f o u n d 

t h a t t h e c l a i m had " a l r e a d y been l i t i g a t e d t o t h e A l abama 

C o u r t o f C r i m i n a l A p p e a l s and d e c i d e d a g a i n s t t h i s 

p e t i t i o n e r . " (C. 42.) 

V i n e s a s s e r t e d t h e f o l l o w i n g i n h i s R u l e 32 p e t i t i o n : 

" I t has been e s t a b l i s h e d by t h e C o u r t o f 
C r i m i n a l A p p e a l s t h a t p e t i t i o n e r f a i l e d t o a p p e a l 
w i t h t h e p r e s c r i b e d t i m e as c o n t e m p l a t e d by R u l e 
32.1. I t w o u l d f u r t h e r a p p e a r c l e a r t h a t t h i s 
f a i l u r e was o f no f a u l t o f t h e p e t i t i o n e r . P e t i t i o n 
was r e p r e s e n t e d a t a l l t i m e s by a p p o i n t e d c o u n s e l . 
...There i s no i n d i c a t i o n t h a t t h e f a i l u r e t o f i l e 
t h e n o t i c e o f a p p e a l was t h r o u g h any f a u l t o f t h e 
p e t i t i o n e r . " 

(C. 21-22.) 

C o n t r a r y t o t h e f i n d i n g s o f t h e c i r c u i t c o u r t , t h i s 

C o u r t ' s r e c o r d s r e v e a l t h a t we d i s m i s s e d V i n e s ' s d i r e c t a p p e a l 

b e c a u s e h i s n o t i c e o f a p p e a l was u n t i m e l y f i l e d . 

2 R u l e 3 2 . 1 ( f ) s t a t e s , i n p e r t i n e n t p a r t : "The p e t i t i o n e r 
f a i l e d t o a p p e a l w i t h i n the p r e s c r i b e d time from the 
c o n v i c t i o n or sentence i t s e l f . . . and t h a t f a i l u r e was w i t h o u t 
f a u l t on the p e t i t i o n e r ' s p a r t . " 
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S p e c i f i c a l l y , we f o u n d t h a t V i n e s ' s m o t i o n f o r a new t r i a l was 

n o t c o n t i n u e d i n c o m p l i a n c e w i t h R u l e 24.4, A l a . R. C r i m . P., 

b e f o r e t h e e x p i r a t i o n o f t h e 6 0 t h d a y ; t h e r e f o r e , V i n e s ' s 

n o t i c e o f a p p e a l , f i l e d by h i s a t t o r n e y , was u n t i m e l y . 

V i n e s ' s c l a i m t h a t h i s d i r e c t a p p e a l was d i s m i s s e d 

t h r o u g h no f a u l t o f h i s was n o t r e f u t e d by t h e S t a t e n o r 

a d d r e s s e d by t h e c i r c u i t c o u r t . "When t h e S t a t e does n o t 

r e s p o n d t o a p e t i t i o n e r ' s a l l e g a t i o n s , t h e u n r e f u t e d s t a t e m e n t 

o f f a c t s must be t a k e n as t r u e . " S m i t h v. S t a t e , 581 So. 2d 

1283, 1284 ( A l a . C r i m . App. 1 9 9 1 ) . As we s t a t e d i n Dedeaux v. 

S t a t e , 976 So. 2d 1045 ( A l a . C r i m . App. 2 0 0 5 ) : 

" I f t h e f a i l u r e t o f i l e a t i m e l y n o t i c e o f a p p e a l i s 
t h r o u g h no f a u l t o f t h e a p p e l l a n t ' s , t h e n t h e 
a p p e l l a n t i s e n t i t l e d t o an o u t - o f - t i m e a p p e a l . 
A v e r y v. S t a t e , 832 So. 2d 664, 666 ( A l a . C r i m . App. 
2 0 0 1 ) ; N o b l e v. S t a t e , 7 08 So. 2d 217 ( A l a . C r i m . 
App. 1 9 9 7 ) . T h i s c l a i m was n o t s p e c i f i c a l l y 
a d d r e s s e d by t h e c i r c u i t c o u r t . However, g i v e n t h a t 
t h i s C o u r t d i s m i s s e d Dedeaux's d i r e c t a p p e a l as 
u n t i m e l y , remand i s n e c e s s a r y f o r t h e c i r c u i t c o u r t 
t o make f i n d i n g s r e g a r d i n g t h i s c l a i m . " 

976 So. 2d a t 1049. V i n e s ' s c l a i m r e g a r d i n g an o u t - o f - t i m e 

a p p e a l , i f t r u e , e n t i t l e s h i m t o r e l i e f . 

A c c o r d i n g l y , t h i s c a s e i s remanded f o r t h e c i r c u i t c o u r t 

t o make f i n d i n g s o f f a c t as t o w h e t h e r V i n e s i s e n t i t l e d t o an 

o u t - o f - t i m e a p p e a l b e c a u s e , t h r o u g h no f a u l t o f h i s own, h i s 
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d i r e c t a p p e a l was d i s m i s s e d as u n t i m e l y . The c i r c u i t c o u r t 

may g r a n t w h a t e v e r r e l i e f i t deems n e c e s s a r y . Due r e t u r n 

s h o u l d be f i l e d i n t h i s c o u r t w i t h i n 54 days o f t h e d a t e o f 

t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

W i s e , P . J . , and W e l c h , Windom, K e l l u m , and M a i n , J J . , 

c o n c u r . 
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