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KELLUM, J u d g e . 

The a p p e l l a n t , Johnson Augustus P o w e l l , was c o n v i c t e d of 

one count of u n l a w f u l t r a n s p o r t of a r t i c l e s c o n t a i n i n g sounds 

t r a n s f e r r e d w i t h o u t the consent of the owner, a v i o l a t i o n of 

§ 13A-8 - 8 1 ( a ) ( 3 ) , A l a . Code 1975. The t r i a l c o u r t s entenced 
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P o w e l l t o t h r e e y e a r s ' imprisonment. The t r i a l c o u r t a l s o 

o r d e r e d P o w e l l t o pay a $15,000 f i n e , $1,750 i n r e s t i t u t i o n 

each t o the R e c o r d i n g I n d u s t r y A s s o c i a t i o n of America ("RIAA") 

and the M o t i o n P i c t u r e A s s o c i a t i o n of America ("MPAA"), $50 t o 

the crime v i c t i m s compensation fund, a t t o r n e y s f e e s , and c o u r t 

c o s t s . 

The e v i d e n c e p r e s e n t e d a t t r i a l e s t a b l i s h e d the f o l l o w i n g 

p e r t i n e n t f a c t s . On F e b r u a r y 23, 2008, D e p u t i e s C h a r l e s 

Turner and Jason P a u l of the B l o u n t County S h e r i f f ' s 

Department were p a t r o l l i n g I n t e r s t a t e 65 i n B l o u n t County when 

th e y observed a v e h i c l e b e i n g d r i v e n by P o w e l l t r a v e l i n g above 

the p o s t e d speed l i m i t . The d e p u t i e s i n i t i a t e d a t r a f f i c 

s t o p , d u r i n g which Deputy Turner asked Johnson f o r , and was 

g i v e n , consent t o s e a r c h Johnson's v e h i c l e . Deputy P a u l 

s e a r c h e d the v e h i c l e and d i s c o v e r e d t h r e e d u f f e l bags f i l l e d 

w i t h a l a r g e q u a n t i t y of what Deputy P a u l b e l i e v e d t o be 

u n l a w f u l , or " p i r a t e d , " c o p i e s of CDs and DVDs. A c c o r d i n g t o 

D e p u t i e s Turner and P a u l , the CDs and DVDs were not packaged 

i n a manner t y p i c a l f o r CDs and DVDs, d i d not c o n t a i n the 

s t a n d a r d l i c e n s i n g and c o p y r i g h t i n f o r m a t i o n , and were l a b e l e d 

w i t h a b l a c k marker. 
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The d e p u t i e s a r r e s t e d Johnson and c a l l e d Deputy Roger 

Dabbs of the B l o u n t County S h e r i f f ' s Department t o a s s i s t 

them. A f t e r a r r i v i n g on the scene, Deputy Dabbs a d v i s e d 

P o w e l l h i s Mir a n d a 1 r i g h t s , and a f t e r w a i v i n g those r i g h t s , 

P o w e l l d e c i d e d t o cooperate w i t h the d e p u t i e s . A c c o r d i n g t o 

Dabbs, P o w e l l t o l d the o f f i c e r s t h a t he was i n the b u s i n e s s of 

b u y i n g and s e l l i n g CDs and DVDS and t h a t he would buy the 

items f o r $3 a p i e c e and would s e l l them f o r $5. At the time 

he was a r r e s t e d , P o w e l l was d r i v i n g t o a g a s o l i n e s t a t i o n t o 

meet someone t o s e l l the CDs and DVDs. P o w e l l a l s o t o l d the 

o f f i c e r s t h a t he s o l d the items i n N o r t h C a r o l i n a , South 

C a r o l i n a , G e o r g i a , Tennessee, and Alabama. D e p u t i e s Turner, 

P a u l , and Dabbs a l l t e s t i f i e d a t t r i a l . On c r o s s - e x a m i n a t i o n , 

each deputy a d m i t t e d t h a t he d i d not know i f P o w e l l had 

p e r m i s s i o n from the owners of the c o p y r i g h t e d m a t e r i a l t o 

reproduce or s e l l the CDs and DVDs i n h i s p o s s e s s i o n . 

James H. D u f f , an i n v e s t i g a t o r w i t h the MPAA and the 

RIAA, a l s o t e s t i f i e d f o r the S t a t e a t t r i a l . D u f f e x p l a i n e d 

t h a t on b e h a l f of the RIAA and MPAA he a n a l y z e s and 

i n v e s t i g a t e s law-enforcement cases i n v o l v i n g u n a u t h o r i z e d 

1 M i r a n d a v. A r i z o n a , 384 U.S. 436 (1966). 
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co p y i n g of music and movies t h a t b e l o n g t o the members 

c o n s t i t u t i n g the RIAA and MPAA. D u f f a n a l y z e d the CDs and 

DVDs r e c o v e r e d from P o w e l l ' s v e h i c l e and e x p l a i n e d t h a t he 

b e l i e v e d t h a t the CDs and DVDs were u n a u t h o r i z e d c o p i e s of the 

c o p y r i g h t e d m a t e r i a l . D u f f based t h i s c o n c l u s i o n on h i s 

b e l i e f t h a t the CDs and DVDs were " p i r a t e d " — i . e . , the CDs 

and DVDs d i d not i n c l u d e "the a r t i s t work or the s l e e v e or the 

j e w e l case" a s s o c i a t e d w i t h i n d u s t r y - p r o d u c e d CDs or DVDs. 

(R. 140.) A d d i t i o n a l l y , Duff b e l i e v e d the CDs and DVDs t o be 

p i r a t e d because the CDs and DVDs c o n t a i n e d c o p y r i g h t e d 

m a t e r i a l t h a t had been "burned" onto r e w r i t a b l e d i s k s u s i n g 

b l a n k CDs and DVDs, which he r e f e r r e d t o as CDRs and DVDRs. 

Duff e x p l a i n e d t h a t CDs and DVDs r e l e a s e d p u r s u a n t t o RIAA and 

MPAA s t a n d a r d s c o n t a i n c o p y r i g h t e d m a t e r i a l t h a t had been 

" p r e s s e d " i n t o the CD or DVD. Duff c o n t r a s t e d a "burned" CD 

or DVD from a " p r e s s e d " CD or DVD by e x p l a i n i n g t h a t the 

former s t o r e s i n f o r m a t i o n on the top of the CD or DVD, w h i l e 

the l a t t e r s t o r e s i n f o r m a t i o n i n the midd l e of the CD or DVD.2 

2 P o w e l l conceded t h a t the CDs and DVDs r e c o v e r e d from h i s 
v e h i c l e were not " p r e s s e d . " 
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The f o l l o w i n g d i s c u s s i o n r e g a r d i n g the music and movie 

i n d u s t r y ' s usage of r e w r i t a b l e CDs and DVDs took p l a c e d u r i n g 

D u f f ' s t e s t i m o n y : 

"[The S t a t e ] : Based upon your t r a i n i n g , your 
e x p e r i e n c e , your e d u c a t i o n and your employment w i t h 
t hese two [ a s s o c i a t i o n s ] , do any of the l i c e n s e e s 
t h a t are members of the two [ a s s o c i a t i o n s ] ever g i v e 
p e r m i s s i o n t o put t h e i r d a t a , t h e i r i n t e l l e c t u a l 
p r o p e r t y , on r e c o r d a b l e [CDs] or [DVDs]? 

"[Defense C o u n s e l ] : O b j e c t i o n , Your Honor. There i s 
no p o s s i b l e way he c o u l d know what t h e i r p e r m i s s i o n 
i s . He i s not a member of the o r g a n i z a t i o n . I t i s 
a l l s p e c u l a t i v e . 

"THE COURT: I ' l l l e t him answer. 

" [ D u f f ] : I have been t r a i n e d on t h e i r p r a c t i c e s and 
i n v e s t i g a t e d many ca s e s , and they do not a l l o w any 
p r o d u c t t o be put on a r e - w r i t a b l e CD or DVD. 

"[The S t a t e ] : Do you know why t h a t i s , s i r ? 

" [ D u f f ] : I do not know t h a t . 

"[The S t a t e ] : You can say t h a t i s t r u e throughout 
the U n i t e d S t a t e s i n d u s t r y - w i d e ? 

" [ D u f f ] : That i s i n d u s t r y - w i d e w i t h the [motion-
p i c t u r e i n d u s t r y ] and the [ r e c o r d i n g - i n d u s t r y 
a s s o c i a t i o n s ] . 

"[The S t a t e ] : And any i n t e l l e c t u a l d a t a t h a t i s 
p l a c e d on a n y t h i n g o t h e r than those [DVDs] and [CDs] 
t h a t you j u s t d e s c r i b e d would be p i r a t e d . Would 
t h a t be a f a i r statement? 

" [ D u f f ] : I t h i n k t h e y can s e l l or g i v e away t h e i r 
r i g h t s t o another l a b e l or something l i k e t h a t . 
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L i k e an a r t i s t w i l l change l a b e l s , but i t s t i l l has 
to come down t o be put on a p r e s s e d CD or a p r e s s e d 
DVD. 

"[The S t a t e ] : Not a r e c o r d a b l e CD or DVD? 

" [ D u f f ] : Not a r e c o r d a b l e CD or DVD." 

(R. 142-43.) 

On c r o s s - e x a m i n a t i o n , Duff t e s t i f i e d t h a t the RIAA and 

MPAA were not the owners of the c o p y r i g h t s i n q u e s t i o n , but 

t h a t he, as an agent of the RIAA and MPAA, was a 

r e p r e s e n t a t i v e of the owners. P o w e l l q u e s t i o n e d Duff 

e x t e n s i v e l y about the d i g i t a l d i s t r i b u t i o n of c o p y r i g h t e d 

m a t e r i a l , but Duff a d m i t t e d t h a t he was not v e r y f a m i l i a r w i t h 

the r u l e s and r e g u l a t i o n s r e g a r d i n g d i g i t a l d i s t r i b u t i o n and 

c o u l d not t e s t i f y whether the music and movies c o n t a i n e d on 

the CDs and DVDs found i n P o w e l l ' s v e h i c l e had been l e g a l l y 

d i g i t a l l y downloaded. Duff r e p e a t e d h i s t e s t i m o n y t h a t i t was 

h i s b e l i e f , based on h i s t r a i n i n g and i n s t r u c t i o n s from the 

RIAA and MPAA, t h a t c o p y r i g h t e d m a t e r i a l "cannot be put on a 

CDR or a DVDR." (R. 145.) When asked i f one c o u l d copy 

l a w f u l l y purchased music onto a CDR f o r a noncommercial 

purpose, Duff t e s t i f i e d y e t a g a i n t h a t i t was h i s b e l i e f t h a t 

the RIAA and the MPAA p r o h i b i t such a c t i o n . P o w e l l i n t r o d u c e d 
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i n t o e v i d e n c e i n f o r m a t i o n o b t a i n e d from the RIAA's Web s i t e 

i n d i c a t i n g t h a t i t i s l e g a l f o r an i n d i v i d u a l t o copy music 

onto a CDR so l o n g as i t i s not b e i n g done f o r a commercial 

purpose. Duff a d m i t t e d t h a t he had no knowledge of the CDs 

and DVDs c o n t a i n e d i n P o w e l l ' s p e r s o n a l c o l l e c t i o n . 

A t the c o n c l u s i o n of D u f f ' s t e s t i m o n y , the S t a t e r e s t e d . 

P o w e l l then moved f o r a judgment of a c q u i t t a l based on the 

S t a t e ' s f a i l u r e t o prove t h a t the c o p y r i g h t e d m a t e r i a l 

c o n t a i n e d i n the CDs and DVDs was t r a n s f e r r e d w i t h o u t the 

consent of the owners. The t r i a l c o u r t d e n i e d P o w e l l ' s 

motion, and P o w e l l r e s t e d w i t h o u t c a l l i n g any w i t n e s s e s on h i s 

b e h a l f . A f t e r both s i d e s d e l i v e r e d t h e i r c l o s i n g arguments, 

the t r i a l c o u r t i n s t r u c t e d the j u r y on the a p p l i c a b l e law. The 

j u r y c o n v i c t e d P o w e l l of the u n l a w f u l t r a n s p o r t of a r t i c l e s 

c o n t a i n i n g sounds t r a n s f e r r e d w i t h o u t consent of the owner as 

charged i n h i s i n d i c t m e n t . P o w e l l appealed. 

I. 

P o w e l l argues t h a t the t r i a l c o u r t e r r o n e o u s l y d e n i e d h i s 

motion t o d i s m i s s h i s i n d i c t m e n t on the grounds t h a t § 13A-8-

8 1 ( a ) ( 3 ) , A l a . Code 1975, i s i m p e r m i s s i b l y vague. P o w e l l 

contends t h a t the s t a t u t e does not f a i r l y a p p r i s e an o r d i n a r y 
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pers o n of what s p e c i f i c a c t s are c r i m i n a l i z e d and a l s o a l l e g e s 

t h a t the s t a t u t e a l l o w s f o r a r b i t r a r y enforcement. In s u p p o r t 

of t h e s e a l l e g a t i o n s , P o w e l l r e f e r s t o the d i s c u s s i o n s a t 

t r i a l i n which the c o u r t , the S t a t e , and P o w e l l ' s defense 

a t t o r n e y c o u l d not agree on the p l a i n meaning of the s t a t u e , 

as w e l l as the p o l i c e o f f i c e r s a d m i s s i o n s t h a t they would not 

e n f o r c e t h i s law under c e r t a i n s i t u a t i o n s . 

In B a r b e r v. J e f f e r s o n County R a c i n g Ass'n, I n c . , 960 So. 

2d 599 ( A l a . 2006), the Alabama Supreme Court e x p l a i n e d : 

" ' I n r e v i e w i n g the c o n s t i t u t i o n a l i t y of a s t a t u t e , 
we "approach the q u e s t i o n w i t h e v e r y presumption and 
intendment i n f a v o r of i t s v a l i d i t y , and seek t o 
s u s t a i n r a t h e r than s t r i k e down the enactment of a 
c o o r d i n a t e b ranch of the government."' Moore v.  
M o b i l e I n f i r m a r y Ass'n, 592 So.2d 156, 159 (1991) 
( q u o t i n g Alabama S t a t e Fed'n of Labor v. McAdory, 
246 A l a . 1, 9, 18 So. 2d 810, 815 (1944)). 
Overcoming t h a t presumption i s a heavy burden, which 
i s borne by the p a r t y c h a l l e n g i n g the v a l i d i t y of 
the s t a t u t e . Densmore v. J e f f e r s o n County, 813 So.2d 
844, 856 (Ala . 2 0 0 1 ) ; J e f f e r s o n County Bd. of H e a l t h  
v. C i t y of Bessemer, 293 A l a . 237, 301 So.2d 551 
(1974) 

960 So. 2d a t 615. 

In Vaughn v. S t a t e , 880 So. 2d 1178 ( A l a . Crim. App. 

2003), t h i s C o u r t s e t f o r t h the f o l l o w i n g g u i d e l i n e s f o r 

a d d r e s s i n g c o n s t i t u t i o n a l c h a l l e n g e s on vagueness grounds: 
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"'"The d o c t r i n e of vagueness 
... o r i g i n a t e s i n the due p r o c e s s 
c l a u s e of the F o u r t e e n t h 
Amendment, see L a n z e t t a v. New  
J e r s e y , 306 U.S. 451, 59 S.Ct. 
618, 83 L.Ed. 888 (1939), and i s 
the b a s i s f o r s t r i k i n g down 
l e g i s l a t i o n which c o n t a i n s 
i n s u f f i c i e n t warning of what 
conduct i s u n l a w f u l , see U n i t e d  
S t a t e s v. N a t i o n a l D a i r y P r o d u c t s  
C o r p o r a t i o n , 372 U.S. 29, 83 
S.Ct. 594, 9 L.Ed.2d 561 (1963). 

" ' " V o i d f o r vagueness s i m p l y 
m e a n s t h a t c r i m i n a l 
r e s p o n s i b i l i t y s h o u l d not a t t a c h 
where one c o u l d not r e a s o n a b l y 
u n d e r s t a n d t h a t h i s cont e m p l a t e d 
conduct i s p r o s c r i b e d . U n i t e d  
S t a t e s v. H a r r i s s , 347 U.S. 612, 
617, 74 S.Ct. 808, 811, 98 L.Ed. 
989, 996 (1954). A vague s t a t u t e 
does not g i v e adequate ' n o t i c e of 
the r e q u i r e d conduct t o one who 
would a v o i d i t s p e n a l t i e s , ' Boyce  
Motor L i n e s v. U n i t e d S t a t e s , 34 2 
U.S. 337, 340, 72 S.Ct. 329, 330, 
96 L.Ed. 367, 371 (1951), i s not 
' s u f f i c i e n t l y f o c u s e d t o forewarn 
of b o t h i t s r e a c h and coverage,' 
U n i t e d S t a t e s v. N a t i o n a l D a i r y  
P r o d u c t s C o r p o r a t i o n , 372 U.S. a t 
33, 83 S.Ct. a t 598, 9 L.Ed.2d a t 
566, and 'may t r a p the i n n o c e n t 
by not p r o v i d i n g f a i r w a r ning,' 
Grayned v. C i t y of R o c k f o r d , 40 8 
U.S. 104, 108, 92 S.Ct. 2294, 
2298, 33 L.Ed.2d 222, 227-28 
(1972). 
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"'"As the U n i t e d S t a t e s 
Supreme Court observed i n W i n t e r s  
v. New York, 333 U.S. 507, 68 
S.Ct. 665, 92 L.Ed. 840 (1948): 

"'"'There must be 
a s c e r t a i n a b l e s t a n d a r d s 
of g u i l t . Men of 
common i n t e l l i g e n c e 
cannot be r e q u i r e d t o 
guess a t the meaning of 
the enactment. The 
vagueness may be from 
u n c e r t a i n t y i n r e g a r d 
t o persons w i t h i n the 
scope of the a c t , or i n 
r e g a r d t o t h e 
a p p l i c a b l e t e s t s t o 
a s c e r t a i n g u i l t . ' 

"'"333 U.S. a t 515-16, 68 S.Ct. 
a t 670, 92 [L.Ed. at] 849-50 
[ c i t a t i o n s o m i t t e d ] . " 

"'McCrary v. S t a t e , 429 So. 2d 1121, 
1123-24 ( A l a . Cr. App. 1982), c e r t . d e n i e d , 
464 U.S. 913, 104 S.Ct. 273, 78 L.Ed.2d 254 
(1983).' 

" M c C a l l v. S t a t e , 565 So. 2d 1163, 1165 ( A l a . Crim. 
App. 19 90). 

"'"'As g e n e r a l l y s t a t e d , the v o i d - f o r -
vagueness d o c t r i n e r e q u i r e s t h a t a p e n a l 
s t a t u t e d e f i n e the c r i m i n a l o f f e n s e w i t h 
s u f f i c i e n t d e f i n i t e n e s s t h a t o r d i n a r y 
p e o p l e can u n d e r s t a n d what conduct i s 
p r o h i b i t e d and i n a manner t h a t does not 
encourage a r b i t r a r y and d i s c r i m i n a t o r y 
enforcement.' K o l e n d e r v. Lawson, 461 U.S. 
352 [357], 103 S.Ct. 1855, 1858, 75 L.Ed.2d 
903 (1983) ( c i t a t i o n s o m i t t e d ) . A s t a t u t e 
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c h a l l e n g e d f o r vagueness must t h e r e f o r e be 
s c r u t i n i z e d t o determine whether i t 
p r o v i d e s b o t h f a i r n o t i c e t o the p u b l i c 
t h a t c e r t a i n conduct i s p r o s c r i b e d and 
minimal g u i d e l i n e s t o a i d o f f i c i a l s i n the 
enforcement of t h a t p r o s c r i p t i o n . See 
Ko l e n d e r , su p r a ; Grayned v. C i t y of  
R o c k f o r d , 408 U.S. 104, 92 S.Ct. 2294, 33 
L.Ed.2d 222 (1972)."' 

"Timmons v. C i t y of Montgomery, 641 So. 2d 1263, 
1264 ( A l a . Crim. App. 1993), q u o t i n g McCorkle v. 
S t a t e , 446 So. 2d 684, 685 ( A l a . Crim. App. 1983) 
However, 

" ' " ' [ t ] h i s p r o h i b i t i o n a g a i n s t e x c e s s i v e 
vagueness does not i n v a l i d a t e e v e r y s t a t u t e 
which a r e v i e w i n g c o u r t b e l i e v e s c o u l d have 
been d r a f t e d w i t h g r e a t e r p r e c i s i o n . Many 
s t a t u t e s w i l l have some i n h e r e n t vagueness, 
f o r " [ i ] n most E n g l i s h words and phrases 
t h e r e l u r k u n c e r t a i n t i e s . " Robinson v.  
U n i t e d S t a t e s , 324 U.S. 282, 286, 65 S.Ct. 
666, 668, 89 L.Ed. 944 (1945). Even 
t r a i n e d l a w y e r s may f i n d i t n e c e s s a r y t o 
c o n s u l t l e g a l d i c t i o n a r i e s , t r e a t i s e s , and 
j u d i c i a l o p i n i o n s b e f o r e they may say w i t h 
any c e r t a i n t y what some s t a t u t e s may compel 
or f o r b i d . ' " ' 

" S t e r l i n g v. S t a t e , 701 So. 2d 71, 73 ( A l a . Crim. 
App. 1997), q u o t i n g C u l b r e a t h v. S t a t e , 667 So. 2d 
156, 158 ( A l a . Crim. App. 1995), a b r o g a t e d on o t h e r 
grounds by Hayes v. S t a t e , 717 So. 2d 30 ( A l a . Crim. 
App. 1997), q u o t i n g i n t u r n , Rose v. Locke, 423 U.S. 
48, 49-50, 96 S.Ct. 243, 46 L.Ed. 2d 185 (1975). 

"'"Mere d i f f i c u l t y of a s c e r t a i n i n g i t s meaning 
or the f a c t t h a t i t i s s u s c e p t i b l e of d i f f e r e n t 
i n t e r p r e t a t i o n s w i l l not render a s t a t u t e or 
o r d i n a n c e too vague or u n c e r t a i n t o be e n f o r c e d . " ' 
S c o t t & S c o t t , I n c . v. C i t y of Mountain Brook, 84 4 
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So. 2d 577, 589 ( A l a . 2002), q u o t i n g C i t y of  
Birmingham v. Samford, 274 A l a . 367, 372, 149 So. 2d 
271, 275 (1963). The j u d i c i a l power t o d e c l a r e a 
s t a t u t e v o i d f o r vagueness ' s h o u l d be e x e r c i s e d o n l y 
when a s t a t u t e i s so i n c o m p l e t e , so i r r e c o n c i l a b l y 
c o n f l i c t i n g , or so vague or i n d e f i n i t e , t h a t i t 
cannot be e x e c u t e d , and the c o u r t i s u n a b l e , by the 
a p p l i c a t i o n of known and a c c e p t e d r u l e s of 
c o n s t r u c t i o n , t o determine, w i t h any r e a s o n a b l e 
degree of c e r t a i n t y , what the l e g i s l a t u r e i n t e n d e d . ' 
Jansen v. S t a t e ex r e l . Downing, 273 A l a . 166, 170, 
137 So. 2d 47, 50 (1962) ." 

Vaughn, 880 So. 2d a t 1194-96. See a l s o B a r b e r , 960 So. 2d a t 

616, q u o t i n g C i t y of Chicago v. M o r a l e s , 527 U.S. 41, 56 

(1999)("Vagueness may i n v a l i d a t e a c r i m i n a l law f o r e i t h e r of 

two independent r e a s o n s . F i r s t , i t may f a i l t o p r o v i d e the 

k i n d of n o t i c e t h a t w i l l enable o r d i n a r y p e o p l e t o u n d e r s t a n d 

what conduct i t p r o h i b i t s ; second, i t may a u t h o r i z e and even 

encourage a r b i t r a r y and d i s c r i m i n a t o r y e n f o r c e m e n t . " ) . 

P o w e l l ' s a t t a c k on the a l l e g e d vagueness of §13A-8-

81(a)(3) i s t h r e e f o l d : (1) t h a t the s t a t u t e f a i l s t o 

a d e q u a t e l y a p p r i s e him of the elements c o n s t i t u t i n g the 

o f f e n s e of the u n l a w f u l t r a n s p o r t of sounds t r a n s f e r r e d 

w i t h o u t the consent of the owner; (2) t h a t the s t a t u t e 

c r i m i n a l i z e s l a w f u l and p r o t e c t e d a c t i v i t y ; and (3) t h a t the 

s t a t u t e a l l o w s f o r d i s c r i m i n a t o r y and a r b i t r a r y enforcement. 

A d d i t i o n a l l y , P o w e l l argues t h a t § 13A-8-86, the s t a t u t e t h a t 
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o u t l i n e s the range of punishments f o r o f f e n s e s c o n t a i n e d i n § 

13A-8-81, does not i n c l u d e the o f f e n s e of t r a n s p o r t and, t h u s , 

i s l i k e w i s e u n c o n s t i t u t i o n a l l y vague. With the a f o r e m e n t i o n e d 

p r i n c i p l e s i n mind, we now t u r n t o P o w e l l ' s i n d i v i d u a l c l a i m s . 

A. 

P o w e l l f i r s t contends t h a t § 13A-8-81(a)(3) i s 

u n c o n s t i t u t i o n a l because, he says, i t f a i l s t o p r o v i d e c l e a r 

n o t i c e of i t s p r o h i b i t e d conduct and, t h u s , i s v o i d as a 

r e s u l t of vagueness. S p e c i f i c a l l y , P o w e l l c l a i m s t h a t the 

s t a t u t e i s "nebulous" and f a i l s t o " d e f i n e a l l of what 

c o n s t i t u t e s i t s elements." 

S e c t i o n 1 3 A - 8 - 8 1 ( a ) ( 3 ) , A l a . Code 1975, p r o v i d e s : " I t 

s h a l l be a f e l o n y f o r any p e r s o n t o ... t r a n s p o r t ... any 

a r t i c l e w i t h the knowledge t h a t the sounds or performances are 

so t r a n s f e r r e d w i t h o u t consent of the owner." A l t h o u g h the 

s t a t u t e i s not a model of p r e c i s e and unambiguous l e g i s l a t i o n , 

i t i s p o s s i b l e f o r one t o d e c i p h e r the s p e c i f i c a c t p r o h i b i t e d 

by the s t a t u t e . I t i s apparent t h a t an i n d i v i d u a l v i o l a t e s 

t h i s Code s e c t i o n i f he or she (a) t r a n s p o r t s (b) any a r t i c l e 

c o n t a i n i n g sounds or performances (c) w i t h the knowledge (d) 

13 
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t h a t the sounds or performances were t r a n s f e r r e d w i t h o u t the 

consent of the owner. 

A d d i t i o n a l l y , P o w e l l c l a i m s the s t a t u t e i s 

u n c o n s t i t u t i o n a l l y vague i n t h a t i t f a i l s t o " d e f i n e a l l of 

what c o n s t i t u t e s i t s elements." We d i s a g r e e . "The mere f a c t 

t h a t a s t a t u t e c o n t a i n s a term t h a t i s not s p e c i f i c a l l y 

d e f i n e d by the s t a t u t e or as p a r t of the s t a t u t o r y scheme does 

not a u t o m a t i c a l l y render the s t a t u t e v o i d f o r vagueness." 

L a n s d e l l v. S t a t e , 25 So. 3d 1169, 1176 ( A l a . Crim. App. 

2007). When § 13A-8-81(a)(3) i s a n a l y z e d i n c o n j u n c t i o n w i t h 

§ 13A-8-80, the s t a t u t o r y elements of the o f f e n s e are 

c l a r i f i e d . 

S e c t i o n 13A-8-80, A l a . Code 1975, d e f i n e s "owner" as: 

"Unless the c o n t e x t c l e a r l y r e q u i r e s o t h e r w i s e , 
the term 'owner,' as used i n t h i s a r t i c l e , s h a l l 
mean the person who owns, or has the e x c l u s i v e 
l i c e n s e i n the U n i t e d S t a t e s t o reproduce or the 
e x c l u s i v e l i c e n s e i n the U n i t e d S t a t e s t o d i s t r i b u t e 
t o the p u b l i c c o p i e s of the o r i g i n a l f i x a t i o n of 
sounds embodied i n the master phonograph r e c o r d , 
master d i s c , master tape, master f i l m or o t h e r 
d e v i c e used f o r r e p r o d u c i n g r e c o r d e d sounds on 
phonograph r e c o r d s , d i s c s , t a p e s , f i l m s , 
v i d e o c a s s e t t e s or o t h e r a r t i c l e s now known or l a t e r 
d e v e l o p e d on which sound i s r e c o r d e d and from which 
the t r a n s f e r r e d sounds are d i r e c t l y or i n d i r e c t l y 
d e r i v e d , or the person who owns the r i g h t s t o r e c o r d 
or t o a u t h o r i z e the r e c o r d i n g of a l i v e 
performance." 

14 
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Thus, by examining § 13A-8-80, we see d e f i n i t i o n s or examples 

f o r "sounds," "performances," " a r t i c l e , " and "owner." 

Moreover, these terms -- i n t h e i r common usage -- are terms 

t h a t c o u l d be u n d e r s t o o d by the average p e r s o n . A c c o r d i n g l y , 

no f u r t h e r c l a r i f i c a t i o n i s needed w i t h r e s p e c t t o these 

terms. 

T h i s Court has r e p e a t e d l y h e l d t h a t i t w i l l g i v e words 

used i n a s t a t u t e t h e i r " n a t u r a l , p l a i n , o r d i n a r y , and 

commonly u n d e r s t o o d meaning." See S e l l e r s v. S t a t e , 935 So. 

2d 1207, 1212 ( A l a . Crim. App. 2005). " T r a n s p o r t " i s d e f i n e d , 

i n r e l e v a n t p a r t , as " t o t r a n s f e r or convey from one p l a c e t o 

a n o t h e r . " Merriam-Webster's C o l l e g i a t e D i c t i o n a r y 1330 (11th 

ed. 2003). Thus, when the o r d i n a r y and commonly u n d e r s t o o d 

meaning of the term " t r a n s p o r t " i s combined w i t h the 

d e f i n i t i o n s and d e s c r i p t i o n s and examples of "sounds," 

"performances," " a r t i c l e , " and "owner" found i n § 13A-8-80 

and a p p l i e d t o § 1 3 A - 8 - 8 1 ( a ) ( 3 ) , i t i s r e a d i l y apparent t h a t 

the language of § 13A-8-81(a)(3) i s s u f f i c i e n t l y d e f i n i t i v e 

f o r an o r d i n a r y p e r s o n t o u n d e r s t a n d what conduct i s 

p r o h i b i t e d . A c c o r d i n g l y , P o w e l l ' s argument t h a t § 13A-8-
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81(a)(3) d i d not p r o v i d e s u f f i c i e n t n o t i c e of what conduct i t 

p r o h i b i t s i s w i t h o u t m e r i t . 

B. 

P o w e l l a l s o contends t h a t § 13A-8-81(a)(3) i s 

u n c o n s t i t u t i o n a l l y vague i n t h a t i t c r i m i n a l i z e s conduct t h a t 

i s " w e l l w i t h i n the r i g h t of the consumer." S p e c i f i c a l l y , 

P o w e l l c l a i m s t h a t § 13A-8-81(a)(3) u n c o n s t i t u t i o n a l l y 

i n f r i n g e s on h i s r i g h t s under the C o p y r i g h t A c t , 17 U.S.C. §§ 

101 e t seq., p u r s u a n t t o the d o c t r i n e of " f a i r use" t o make 

"backup c o p i e s , t i m e - s h i f t e d b r o a d c a s t s , and non-commercial 

a r c h i v i n g of p e r s o n a l p r o p e r t i e s " of h i s CDs and DVDs. P o w e l l 

c i t e s Sony Corp. of America v. U n i v e r s a l C i t y S t u d i o s , 464 

U.S. 417 (1984), i n s u p p o r t of t h i s c o n t e n t i o n . 

In Ex p a r t e Woodward, 631 So. 2d 1065 ( A l a . Crim. App. 

1993), t h i s C ourt e x p l a i n e d : 

"'Vagueness c h a l l e n g e s t o s t a t u t e s which do not 
i n v o l v e F i r s t Amendment freedoms must be examined i n 
l i g h t of the f a c t s of the case a t hand.' Jordan v.  
S t a t e , 411 So.2d 816, 818 (Ala.Cr.App.1981). 

"'[B]ecause " [ t ] h e e s s e n t i a l purpose 
of the ' v o i d f o r vagueness' d o c t r i n e i s t o 
warn i n d i v i d u a l s of the c r i m i n a l 
consequences of t h e i r conduct," Jordan v.  
De George, 341 U.S. 223, 230, 71 S.Ct. 703, 
707, 95 L.Ed. 886 (1951), "[o]ne t o whose 
conduct a s t a t u t e c l e a r l y a p p l i e s may not 
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s u c c e s s f u l l y c h a l l e n g e i t f o r vagueness," 
P a r k e r v. Levy, 417 U.S. 733, 756, 94 S.Ct. 
2547, 2562, 41 L.Ed.2d 439 (1974), "even 
though the s t a t u t e may w e l l be vague 
a p p l i e d t o o t h e r s , " A i e l l o v. C i t y of  
W i l m i n g t o n , 623 F.2d 845, 850 (3d C i r . 
1980). T h e r e f o r e , a defendant who 
c h a l l e n g e s a s t a t u t e on the grounds of 
vagueness "must demonstrate t h a t the 
s t a t u t e under a t t a c k i s vague as a p p l i e d t o 
h i s own conduct, r e g a r d l e s s of the 
p o t e n t i a l l y vague a p p l i c a t i o n s t o o t h e r s . " 
A i e l l o , 623 F.2d a t 850 (emphasis added). 
A c c o r d Rode v. D e l l a r c i p r e t e , 845 F.2d 
1195, 1199-1200 (3d C i r . 1988).' 

"Senf [v. S t a t e , 622 So. 2d 435, 
App. 1993)] ( f o o t n o t e o m i t t e d ) . " 

437 ( A l a . Crim. 

631 So. 2d a t 1069. 

Our r e v i e w of § 13A-8-81(a)(3) as a p p l i e d t o the f a c t s i n 

t h i s case c o n v i n c e s us t h a t P o w e l l ' s r e l i a n c e on the Sony 

d e c i s i o n i s m i s p l a c e d . In Sony, U n i v e r s a l S t u d i o s , I n c . , and 

Walt Disney P r o d u c t i o n s f i l e d a c o p y r i g h t - i n f r i n g e m e n t a c t i o n 

a g a i n s t Sony, the manufacturer of the Betamax v i d e o t a p e 

r e c o r d e r ("VTR"). The s t u d i o s c l a i m e d t h a t some i n d i v i d u a l s 

used the VTRs t o r e c o r d c o p y r i g h t e d m a t e r i a l and, t h u s , 

i n f r i n g e d upon the s t u d i o s ' c o p y r i g h t s . The s t u d i o s a l l e g e d 

t h a t Sony — as m a n u f a c t u r e r s of the VTRs — s h o u l d t h e r e f o r e 

be h e l d v i c a r i o u s l y l i a b l e f o r the c o p y r i g h t v i o l a t i o n s under 

the t h e o r y of c o n t r i b u t o r y i n f r i n g e m e n t . Sony argued t h a t the 
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v a s t m a j o r i t y of usage of the VTRs came i n the form of " t i m e -

s h i f t i n g " -- the p r a c t i c e of r e c o r d i n g a program t o view a t a 

d i f f e r e n t time — or o t h e r noncommercial uses. In h o l d i n g 

t h a t the d i s t r i c t c o u r t had c o r r e c t l y c o n c l u d e d t h a t the 

m a n u f a c t u r i n g of the VTRs d i d not c o n s t i t u t e c o n t r i b u t o r y 

i n f r i n g e m e n t , the Supreme Court c o n c l u d e d , i n p a r t , t h a t the 

VTRs were capable of s u b s t a n t i a l n o n - i n f r i n g i n g uses. 

A c c o r d i n g t o the C o u r t , one of those n o n - i n f r i n g i n g uses was 

the p r a c t i c e of e i t h e r a u t h o r i z e d or u n a u t h o r i z e d , non¬

commercial " t i m e - s h i f t i n g , " which c o n s t i t u t e d " f a i r use" of an 

a u d i o v i s u a l work under 17 U.S.C.A. § 107. See, Sony, 464 U.S. 

a t 456. 

A l t h o u g h the Supreme Court r e c o g n i z e d t h a t e i t h e r 

a u t h o r i z e d or n o n a u t h o r i z e d noncommercial t i m e - s h i f t i n g 

c o n s t i t u t e d " f a i r use" under the C o p y r i g h t A c t , we note t h a t 

P o w e l l does not a l l e g e , nor would the e v i d e n c e s u p p o r t a 

c o n t e n t i o n , t h a t h i s a c t i v i t i e s w i t h r e s p e c t t o the CDs and 

DVDs i n h i s p o s s e s s i o n c o u l d be c l a s s i f i e d as t i m e - s h i f t i n g . 

"'A defendant who c h a l l e n g e s a s t a t u t e on the ground of 

vagueness "must demonstrate t h a t the s t a t u t e under a t t a c k i s 

vague as a p p l i e d t o h i s own conduct, r e g a r d l e s s of the 
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p o t e n t i a l l y vague a p p l i c a t i o n s t o o t h e r s . " ' Senf v. S t a t e , 

622 So. 2d 435, 437 (Ala.Cr.App. 1993), q u o t i n g A i e l l o v. C i t y  

of W i l m i n g t o n , 623 F.2d 845, 850 (3rd C i r . 1980)." C u l b r e a t h  

v. S t a t e , 667 So. 2d 156, 158-59 ( A l a . Crim. App. 1995), 

o v e r r u l e d on o t h e r grounds, Hayes v. S t a t e , 717 So. 2d 30 

( A l a . Crim. App. 1997) (emphasis i n C u l b r e a t h ) . Thus, merely 

because § 13A-8-81(a)(3) might c o n c e i v a b l y c r i m i n a l i z e the 

t r a n s p o r t of a r t i c l e s t h a t c o u l d be c l a s s i f i e d as " f a i r use" 

noncommercial, t i m e - s h i f t e d a u d i o v i s u a l r e c o r d i n g s , t h i s 

argument e n t i t l e s P o w e l l t o no r e l i e f because h i s conduct d i d 

not f a l l i n t o t h i s c a t e g o r y of a c t i v i t y . 

F urthermore, t o the e x t e n t t h a t P o w e l l contends t h a t the 

h o l d i n g of Sony a l s o p r o t e c t s home-audio r e c o r d i n g p r a c t i c e s , 

such as a r c h i v i n g or c r e a t i n g backup c o p i e s , we observe t h a t 

the Supreme Court i n Sony l o o k e d e x c l u s i v e l y a t the p r a c t i c e 

of " t i m e - s h i f t i n g " a u d i o v i s u a l r e c o r d i n g s . T h e r e f o r e , we do 

not b e l i e v e t h a t the Court i n Sony r e c o g n i z e d any " f a i r use" 

p r a c t i c e o t h e r than the noncommercial t i m e - s h i f t i n g of 

a u d i o v i s u a l r e c o r d i n g s . See a l s o 2 M e l v i l l e B. Nimmer & D a v i d 

Nimmer, Nimmer on C o p y r i g h t § 8B.01[D] [2] (Matthew Bender, 

Rev. E d . ) ( " [ T ] h e Supreme Court [ i n Sony] c o n s i d e r e d t i m e -
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s h i f t i n g , and o n l y t i m e - s h i f t i n g , i n r e a c h i n g i t s c o n c l u s i o n 

t h a t o f f - t h e - a i r v i d e o t a p i n g i s f a i r use.") 

However, P o w e l l ' s c o n t e n t i o n t h a t the C o p y r i g h t A c t 

p r o t e c t s a r c h i v a l p r a c t i c e s w i t h r e s p e c t t o audio r e c o r d i n g s 

d e s e r v e s c l o s e r e x a m i n a t i o n . In 1992, Congress passed the 

Audio Home R e c o r d i n g A c t of 1992 ("AHRA"), 17 U.S.C. §§ 1001 

e t seq. The AHRA a c h i e v e d , among o t h e r s , the g o a l of 

" [ a f f o r d i n g ] immunity t o home t a p e r s who make c o p i e s w i t h o u t 

d i r e c t or i n d i r e c t commercial m o t i v a t i o n . " 2 Nimmer on 

C o p y r i g h t , § 8B.01[C]. 

The AHRA s t a t e s , i n p a r t : 

"No a c t i o n may be brought under t h i s t i t l e a l l e g i n g 
i n f r i n g e m e n t of c o p y r i g h t based on the manufacture, 
i m p o r t a t i o n , or d i s t r i b u t i o n of a d i g i t a l a udio 
r e c o r d i n g d e v i c e , a d i g i t a l a udio r e c o r d i n g medium, 
an a n a l o g r e c o r d i n g d e v i c e , or an an a l o g r e c o r d i n g 
medium, or based on the noncommercial use by a 
consumer of such a d e v i c e or medium f o r making 
d i g i t a l m u s i c a l r e c o r d i n g s or a n a l o g m u s i c a l 
r e c o r d i n g s . " 

17 U.S.C.A. § 1007. 

"The exemption from c o p y r i g h t i n f r i n g e m e n t 
l i a b i l i t y i n [17 U.S.C.A. § 1007] extends not o n l y 
t o the f o r e g o i n g a c t s of i m p o r t a t i o n , manufacture, 
and d i s t r i b u t i o n , b ut a l s o t o 'the noncommercial use 
by a consumer' of such d i g i t a l r e c o r d e r s and tapes 
as w e l l as audio r e c o r d e r s and t a p e s . 
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"The i n s t a n t exemption, b e i n g l i m i t e d t o 
noncommercial e x p l o i t a t i o n s , i s much narrower than 
the f o r e g o i n g exemption. In another r e s p e c t , 
however, i t i s much br o a d e r . The f o r e g o i n g 
exemption d i d not c o n f e r any r i g h t t o engage i n the 
c r u c i a l a c t of r e p r o d u c i n g any c o p y r i g h t e d works. 
The i n s t a n t exemption, by c o n t r a s t , a l l o w s home 
us e r s t o copy o t h e r w i s e p r o t e c t e d m u s i c a l 
c o m p o s i t i o n s and sound r e c o r d i n g s . In the words of 
one lawmaker, 'No l o n g e r w i l l consumers be branded 
c o p y r i g h t p i r a t e s f o r making a tape f o r t h e i r c a r or 
f o r t h e i r c h i l d r e n . ' [Fn. 48.] T h i s immunity 
a p p l i e s whether those d e v i c e s or media are used t o 
make d i g i t a l m u s i c a l r e c o r d i n g s , or a n a l o g m u s i c a l 
r e c o r d i n g s . 

"Fn. 48. 138 Cong. H9033 ( d a i l y ed. 
Sept. 2 2 ) ( s t a t e m e n t of Rep. Hughes)(the 
b i l l 'removes the l e g a l c l o u d over home 
co p y i n g o f p r e r e c o r d e d music i n the most 
proconsumer way p o s s i b l e . ' ) See S. Rep. 
(AHRA), p. 51 ('the making of an audiogram 
by a consumer f o r use i n h i s or her home, 
ca r , or p o r t a b l e tape p l a y e r , or f o r a 
f a m i l y member, i s p r o t e c t e d ' ) . 

"As p r e v i o u s l y noted, b e f o r e Congress passed the 
AHRA i t was open t o argument whether an i n d i v i d u a l 
who tape d music o f f the r a d i o i n the p r i v a c y of her 
home and f o r p u r e l y p r i v a t e purposes t h e r e b y 
committed c o p y r i g h t i n f r i n g e m e n t , or was immunized 
from l i a b i l i t y under the f a i r use d o c t r i n e . Such 
t a p i n g t h a t t a k e s p l a c e a t p r e s e n t i s , by v i r t u e of 
the AHRA, immune from l i a b i l i t y . [Fn. 55.] 

"Fn. 55. See 17 U.S.C. § 1008. ' [ T ] h i s 
l e g i s l a t i o n w i l l end the 2 2 - y e a r - o l d debate 
and make i t c l e a r t h a t home t a p i n g does not 
c o n s t i t u t e c o p y r i g h t i n f r i n g e m e n t . ' 138 
Cong. Rec. H9033 ( d a i l y ed. September 22, 
1992)(statement of Rep. Moorhead). 
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"Does t h i s mean t h a t a home d u p l i c a t o r can s e l l 
t apes t h e r e b y produced? As s e t f o r t h above, t h i s 
exemption i s l i m i t e d by a r e s t r i c t i o n t o 
noncommercial purposes. Thus, making a r e p r o d u c t i o n , 
whether done i n d i g i t a l or a n a l o g format, f o r 
purposes of s a l e -- even f o r s a l e t o the consumers' 
c h i l d r e n , one imagines — remains p r o s c r i b e d . The 
l e g i s l a t i v e h i s t o r y s t a t e s : 

"'[A] p e r s o n who makes m u l t i p l e c o p i e s of 
a p a r t i c u l a r audiogram [Fn. 56] and s e l l 
t h ose c o p i e s t o o t h e r s would not be 
p r o t e c t e d by the p r o h i b i t i o n a g a i n s t 
c o p y r i g h t i n f r i n g e m e n t a c t i o n s c o n t a i n e d i n 
t h i s l e g i s l a t i o n . ' 

"Fn. 56. The term 'audiogram' was l a t e r 
changed t o ' d i g i t a l m u s i c a l r e c o r d i n g . ' 
See § 8B.02[A][1] s u p r a . 

"Although t h a t comment was d i r e c t e d a t a p r i o r b i l l , 
[Fn. 59] the p r e s e r v a t i o n i n the e n a c t e d t e x t of the 
Audio Home R e c o r d i n g A c t of 1992 of the language 
t h a t o n l y 'noncommercial use by a consumer' escapes 
l i a b i l i t y c a r r i e s f o r w a r d t h a t g l o s s . Taping and 
s e l l i n g and o t h e r commercial a p p l i c a t i o n s t h e r e f o r e 
remain s u b j e c t t o c o p y r i g h t i n f r i n g e m e n t l i a b i l i t y . 

"Fn. 59. The o r i g i n a l t e x t of the AHRA, 
i n s t e a d of b a r r i n g s u i t a g a i n s t those who 
made noncommercial use, b a r r e d s u i t 
g e n e r a l l y but c o n t a i n e d an e x c e p t i o n f o r 
those who make c o p i e s ' f o r d i r e c t or 
i n d i r e c t commercial advantage'). S. Rep. 
(AHRA), p. 4 (Sec. 1002(a)(1) of b i l l ) . I t 
then d e f i n e d 'not f o r d i r e c t or i n d i r e c t 
commercial advantage' as b e i n g c o p y i n g 'by 
a consumer f o r p r i v a t e , noncommercial use.' 
Id . (Sec. 1002(a)(2) of b i l l ) . A l t h o u g h 
l e s s e x p l i c i t , the f i n a l t e x t of the AHRA 
would seem t o c a r r y f o r w a r d the same 
meaning." 
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2 Nimmer on C o p y r i g h t , § 8 B . 0 7 [ C ] [ 2 ] . 

As p r e v i o u s l y s t a t e d , P o w e l l bears the burden of p r o v i n g 

t h a t § 13A-8-81(a)(3) i s u n c o n s t i t u t i o n a l as a p p l i e d t o h i s  

conduct. C u l b r e a t h , 667 So. 2d a t 158-59. A l t h o u g h i t i s 

c l e a r t h a t Congress added the AHRA t o the C o p y r i g h t A c t , i n 

p a r t , t o p r o t e c t noncommercial, home-tapers from c o p y r i g h t 

l i a b i l i t y , the AHRA does not p r o t e c t those who engage i n 

commercial t a p i n g a c t i v i t y . Here, the S t a t e p r e s e n t e d ample 

ev i d e n c e i n d i c a t i n g t h a t P o w e l l ' s a c t i v i t i e s were commercial 

i n n a t u r e . A c c o r d i n g t o Deputy Dabbs, P o w e l l s t a t e d t h a t he 

would buy the CDs and DVDs f o r $3 a p i e c e and would s e l l them 

f o r $5 a p i e c e . Deputy P a u l t e s t i f i e d t h a t he heard P o w e l l say 

he was i n the b u s i n e s s of s e l l i n g the CDs and DVDs. A l t h o u g h 

P o w e l l ' s c o u n s e l cross-examined the d e p u t i e s about a r c h i v a l 

a c t i v i t i e s and made arguments t o the t r i a l c o u r t r e g a r d i n g 

p o t e n t i a l l y p r o t e c t e d a c t i v i t i e s , P o w e l l p r e s e n t e d no ev i d e n c e 

t e n d i n g t o show t h a t h i s a c t i v i t i e s were noncommercial i n 

n a t u r e . Thus, i t i s r e a d i l y apparent t h a t the a c t i v i t i e s i n 

which Mr. P o w e l l were engaged c o u l d not be c l a s s i f i e d as one 

of the a c t i v i t i e s p r o t e c t e d by the AHRA. 
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L i k e w i s e , i t i s i r r e l e v a n t t h a t another i n d i v i d u a l might 

have a s t r o n g e r , p o s s i b l y v a l i d , c o n s t i t u t i o n a l c h a l l e n g e t o 

the v a l i d i t y of § 13A-8-81(a)(3) under a d i f f e r e n t f a c t u a l 

s i t u a t i o n . As the U n i t e d S t a t e Supreme Court observed, i n the 

c o n t e x t of vagueness: "Nor i s i t u n f a i r t o r e q u i r e t h a t one 

who d e l i b e r a t e l y goes p e r i l o u s l y c l o s e t o an area of 

p r o s c r i b e d conduct s h a l l take the r i s k t h a t he may c r o s s the 

l i n e . " Bryce Motor L i n e s v. U n i t e d S t a t e s , 342 U.S. 337, 340 

(1951). The f a c t s of t h i s case i n d i c a t e t h a t P o w e l l d i d , i n 

f a c t , e n t e r i n t o an ar e a of conduct p r o s c r i b e d by § 13A-8-

8 1 ( a ) ( 3 ) . T h e r e f o r e , the f a c t t h a t c e r t a i n conduct f a l l i n g 

w i t h i n the purv i e w of the s t a t u t e might be l a w f u l i s 

i r r e l e v a n t . A c c o r d i n g l y , P o w e l l ' s argument t h a t § 13A-8-

81(a)(3) u n c o n s t i t u t i o n a l l y i n f r i n g e s on some p r o t e c t e d r i g h t s 

f a i l s when we a p p l y the s t a t u t e t o the f a c t s a t hand. 

C. 

P o w e l l a l s o contends t h a t § 13A-8-81(a)(3) a l l o w s f o r 

i m p e r m i s s i b l y a r b i t r a r y and d i s c r i m i n a t o r y enforcement. 

P o w e l l d i r e c t s t h i s C ourt t o the v a r i o u s p o r t i o n s of the t r i a l 

t r a n s c r i p t i n which the p o l i c e o f f i c e r s d e s c r i b e d how and when 
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they e x e r c i s e d t h e i r d i s c r e t i o n i n e n f o r c i n g the p r o v i s i o n s of 

the s t a t u t e . 

A t t r i a l , b o t h Deputies P a u l and Dabbs a d m i t t e d t h a t 

t h e i r own d i s c r e t i o n p l a y e d a l a r g e r o l l i n d e t e r m i n i n g 

whether t o p r o s e c u t e a s u s p e c t f o r a v i o l a t i o n of § 13A-8-

8 1 ( a ) ( 3 ) . The f o l l o w i n g exchanges took p l a c e d u r i n g Deputy 

P a u l ' s t e s t i m o n y : 

"[The S t a t e ] : Do you remember the a c t u a l count of 
[the DVDs and CDs r e c o v e r e d from P o w e l l ' s v e h i c l e ] ? 

"[Deputy P a u l ] : I t was 1,920, I b e l i e v e . 

"[The S t a t e ] : And t h a t i s what i s i n t h a t box r i g h t 
t h e r e ? 

"[Deputy P a u l ] : Yes, s i r . 

"[The S t a t e ] : Now i f t h i s had been some l i t t l e b l u e -
h a i r e d grandma r i d i n g down the road w i t h t h r e e 
burned c o p i e s of Lawrence Welk, would you have 
a r r e s t e d her f o r t h a t ? 

"[Deputy P a u l ] : P r o b a b l y not. 

"  

"[Defense c o u n s e l on c r o s s - e x a m i n a t i o n ] : You s a i d 
you wouldn't a r r e s t a l i t t l e b l u e - h a i r e d grandma. 
Lawrence Welk CD's would be a c o p y r i g h t m a t t e r , 
wouldn't i t ? 

"[Deputy P a u l ] : As f a r as I know. 
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"[Defense c o u n s e l ] : So t h e r e i s a d i s t i n c t i o n 
between who you w i l l and w i l l not a r r e s t based on 
the same crime? 

"[Deputy P a u l ] : The t o t a l i t y of the c i r c u m s t a n c e s 
p l a y s a l o t i n t o my d e c i s i o n i n a r r e s t - m a k i n g , yes. 

"[Defense c o u n s e l ] : So the t o t a l i t y of the 
c i r c u m s t a n c e s would be t h a t you d i d n ' t want t o 
a r r e s t grandma? 

"[Deputy P a u l ] : No, t h a t i s not c o r r e c t . 

"[Defense c o u n s e l ] : I s t h e r e a reason t h a t grandma 
gets t o get away w i t h a cri m e . 

"[Deputy P a u l ] : I d i d n ' t say t h a t e i t h e r . 

"[Defense c o u n s e l ] : I'm v e r y c o n f u s e d then. You 
j u s t s a i d -¬
"[Deputy P a u l ] : I s a i d the t o t a l i t y of the 
c i r c u m s t a n c e s based on e v e r y t h i n g t h a t goes a l o n g 
w i t h t h a t t r a f f i c s t o p w i l l make my d e c i s i o n - m a k i n g 
on who I a r r e s t and who I don't. The l a s t time I 
checked, t h a t was my d i s c r e t i o n . 

"[Defense c o u n s e l ] : So you a r r e s t s u b j e c t t o 
d i s c r e t i o n ? 

"[Deputy P a u l ] : Yes, s i r . " 

(R. 88, 90.) 

The f o l l o w i n g exchanges took p l a c e d u r i n g Deputy Dabbs's 

t e s t i m o n y : 

"[The S t a t e ] : The f a c t t h a t t h e r e was some 1,920 
DVD's and CD's i n the back of t h i s man's c a r , was 
t h a t s i g n i f i c a n t t o you as an i n v e s t i g a t o r ? 
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"[Deputy Dabbs]: Yes s i r . 

"[The S t a t e ] : You t o l d Mr. G o l d s t e i n something a 
minute ago about t h e r e b e i n g m u l t i p l e c o p i e s of each 
t i t l e or each CD? 

"[Deputy Dabbs]: On some of them, yes, s i r . 

"[The S t a t e ] : How many c o p i e s ? 

"[Deputy Dabbs]: Some of them are as many as s i x or 
seven c o p i e s . 

"[Defense c o u n s e l ] : You s a i d the q u a n t i t y m a t t e r s . 
So i f t h e r e was o n l y one or two, t h e r e wouldn't have 
been a problem? 

"[Deputy Dabbs]: No, s i r . 
II 

"[Defense c o u n s e l ] : [ H o l d i n g a copy of one of the 
DVDs s e i z e d from P o w e l l ' s v e h i c l e ] Do you know i f 
[Powell] owns a copy of ['The Bucket L i s t ' ] ? 

"[Deputy Dabbs]: No, s i r , I don't. 

"[Defense c o u n s e l ] : Do you know i f t h i s i s an 
a r c h i v e d copy of ['The Bucket L i s t ' ] ? 

"[Deputy Dabbs]: No, s i r . 

"[Defense c o u n s e l ] : A s i d e from t h i s m y s t i c a l 
statement, do you have a n y t h i n g t o say t h a t t h i s i s 
b e i n g p o s s e s s e d f o r s a l e ? 

"[Deputy Dabbs]: A g a i n , o t h e r than the sheer volume, 
no, s i r . 
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"[Defense c o u n s e l ] : He i s not charged w i t h 
p o s s e s s i o n f o r s a l e , i s he? 

"[Deputy Dabbs]: No, s i r . 

"[Defense c o u n s e l ] : He i s charged w i t h t r a v e l i n g 
down the s t r e e t w i t h t h i s ? 

"[Deputy Dabbs]: That's c o r r e c t . 

"[Defense c o u n s e l ] : You t h i n k t h e r e i s a n y t h i n g 
i n h e r e n t l y wrong w i t h t r a v e l i n g down the s t r e e t w i t h 
t h i s ? 

"[Deputy Dabbs]: A g a i n , w i t h t he sheer volume, yes, 
s i r , I do. 

"[Defense c o u n s e l ] : L e t ' s t a l k about the sheer 
volume. I f t h e r e [were] o n l y 10, t h a t wouldn't be 
a problem? 

"[Deputy Dabbs]: To be honest w i t h you, we p r o b a b l y 
would not have even l o o k e d f u r t h e r w i t h 10. 

"[Defense c o u n s e l ] : F i f t y ? 

"[Deputy Dabbs]: We would s t a r t l o o k i n g . 

"[Defense c o u n s e l ] : I s t h e r e some f u z z y number t h a t 
t u r n s t h i s i n t o a crime? 

"[Deputy Dabbs]: I f i t goes from a few t o a s t a c k , 
I t h i n k we would s t a r t l o o k i n g f u r t h e r . 

(R. 110, 118-119.) 

A c r i m i n a l s t a t u t e i s not u n c o n s t i t u t i o n a l l y vague i f i t 

a l l o w s f o r some degree of d i s c r e t i o n a r y enforcement by p o l i c e . 

As p r e v i o u s l y s t a t e d , i n o r d e r t o s a t i s f y the F o u r t e e n t h 
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Amendment of the U n i t e d S t a t e s C o n s t i t u t i o n , a c r i m i n a l 

s t a t u t e must p r o v i d e "minimal g u i d e l i n e s t o a i d o f f i c i a l s i n 

the enforcement of t h a t p r o s c r i p t i o n . " See Vaughn, 880 So. 2d 

a t 1195, q u o t i n g Timmons, 641 So. 2d a t 1264. Here, the 

s t a t u t e p r o v i d e s g u i d e l i n e s f o r enforcement. S e c t i o n 13A-8-81 

makes i t i l l e g a l t o manufacture, d i s t r i b u t e , t r a n s p o r t , or 

w h o l e s a l e a r t i c l e s c o n t a i n i n g sounds t r a n s f e r r e d w i t h o u t the 

owners' consent. When taken i n c o n t e x t w i t h the o t h e r 

p r o h i b i t e d a c t s , i t i s r e a s o n a b l e t o conclude t h a t law-

enforcement a u t h o r i t i e s would focus t h e i r e f f o r t s on l a r g e r , 

commercial a c t i v i t i e s . Thus, the h y p o t h e t i c a l s i t u a t i o n s 

i n v o l v i n g the " b l u e - h a i r e d grandma" or "Aunt Sadie Mae" have 

no b e a r i n g on the f a c t s a t hand. A c c o r d i n g l y , § 13A-8-

81(a)(3) i s not u n c o n s t i t u t i o n a l l y vague f o r f a i l i n g t o 

c a r e f u l l y d i r e c t p o l i c e d i s c r e t i o n . 

D. 

P o w e l l a l s o contends t h a t § 13A-8-81(a)(3) i s 

u n c o n s t i t u t i o n a l l y vague on the grounds t h a t upon r e a d i n g § 

13A-8-86 -- the s t a t u t e s e t t i n g f o r t h the p e n a l t i e s f o r a 

v i o l a t i o n of § 13A-8-81 -- a l a y p e r s o n would not know the 

p e n a l t y he or she p o t e n t i a l l y f a c e d . S p e c i f i c a l l y , P o w e l l 
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contends t h a t § 13A-8-86 does not mention the o f f e n s e o f 

" t r a n s p o r t i n g " u n a u t h o r i z e d r e c o r d i n g s as s e t out i n § 13A-8-

8 1 ( a ) ( 3 ) . 

S e c t i o n 13A-8-86, A l a . Code 1975, p r o v i d e s , i n r e l e v a n t 

p a r t : 

"(a) Each s e p a r a t e manufacture, d i s t r i b u t i o n , 
s a l e or t r a n s f e r a t w h o l e s a l e of any u n a u t h o r i z e d 
r e c o r d i n g i n c o n t r a v e n t i o n of the p r o v i s i o n s of t h i s 
a r t i c l e s h a l l upon c o n v i c t i o n c o n s t i t u t e a s e p a r a t e 
o f f e n s e p u n i s h a b l e as f o l l o w s : 

"(1) I f the o f f e n s e i n v o l v e s not l e s s 
r e c o r d i n g s or not 
l r e c o r d i n g s , by 

imprisonment not l e s s than t h r e e y e a r s , nor 

than 1,000 u n l a w f u l sound r 
l e s s than 65 audio v i s u a l 
imprisonment not l e s s than 
more than t e n y e a r s , or by a f i n e of not 
more than $250,000.00 or b o t h . 

"(2) For any o t h e r o f f e n s e not 
d e s c r i b e d i n s u b d i v i s i o n ( a ) ( 1 ) , by 
imprisonment not l e s s than one y e a r , nor 
more than t h r e e y e a r s , or by f i n e of not 
more than $25,000.00 f o r the f i r s t o f f e n s e , 
or b o t h , and by imprisonment not l e s s than 
t h r e e y e a r s nor more than 10 y e a r s , or by 
f i n e of not more than $100,000.00, or b o t h , 
f o r any subsequent o f f e n s e . " 

A l t h o u g h § 13A-8-86 does not mention the o f f e n s e of 

t r a n s p o r t i n g u n a u t h o r i z e d r e c o r d i n g s as found i n § 13A-8-

8 1 ( a ) ( 3 ) , § 13A-8-81(c) e x p l i c i t l y s t a t e s : " P e n a l t i e s f o r 

v i o l a t i o n s h e r e o f are p r e s c r i b e d i n S e c t i o n 13A-8-86(a)." 

Thus, even though § 13A-8-86(a) l i s t e d o n l y the o f f e n s e s of 
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manufacture, d i s t r i b u t i o n , and w h o l e s a l e of u n a u t h o r i z e d 

r e c o r d i n g s , P o w e l l was f a i r l y a p p r i s e d of the p e n a l t i e s he 

f a c e d i f c o n v i c t e d of the u n l a w f u l t r a n s p o r t a t i o n of 

u n a u t h o r i z e d r e c o r d i n g s by v i r t u e of the p l a i n language of § 

13A-8-81(c). A c c o r d i n g l y , P o w e l l ' s vagueness c h a l l e n g e as t o 

the punishment he f a c e d i s w i t h o u t m e r i t . 

Based on the f o r e g o i n g , we conclude t h a t § 13A-8-81(a) (3) 

p r o v i d e s adequate n o t i c e and the p r o c e d u r a l s a f e g u a r d s 

n e c e s s a r y t o ensure compliance w i t h due-process concerns under 

the F o u r t e e n t h Amendment. A c c o r d i n g l y , § 13A-8-81(a)(c) i s 

not u n c o n s t i t u t i o n a l l y vague, and the t r i a l c o u r t p r o p e r l y 

d e n i e d P o w e l l ' s motion t o have i t d e c l a r e d so. 

I I . 

P o w e l l argues t h a t the t r i a l c o u r t e r r e d i n de n y i n g h i s 

motion t o d i s m i s s h i s i n d i c t m e n t on the grounds t h a t § 13A-8-

81(a)(3) i s preempted by the C o p y r i g h t A c t of 1976, 17 U.S.C. 

§ 101 e t seq. 

In G e n e r a l Motors Corp. v. K i l g o r e , 853 So. 2d 171 ( A l a . 

2002), the Alabama Supreme Court s t a t e d : 

"In U n i t e d T r a n s p o r t a t i o n Union v. F o s t e r , 205 F.3d 
851 (5th C i r . 2000), the U n i t e d S t a t e s Court of 
Appeals f o r the F i f t h C i r c u i t s u c c i n c t l y l a i d out 
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the g e n e r a l p r i n c i p l e s of preemption. The c o u r t 
s t a t e d : 

"'The Supremacy C l a u s e of A r t i c l e VI 
of t he U n i t e d S t a t e s C o n s t i t u t i o n p r o v i d e s 
Congress w i t h the power t o preempt s t a t e 
law. See U.S. Const. a r t V I , c l . 2. The 
Supreme Court has i n s t r u c t e d f e d e r a l c o u r t s 
t h a t the h i s t o r i c p o l i c e powers of the 
s t a t e s are not t o be superceded by f e d e r a l 
law u n l e s s " t h a t was the c l e a r and m a n i f e s t 
purpose of Congress." R i c e v. Santa Fe  
E l e v a t o r Corp., 331 U.S. 218, 230, 67 S.Ct. 
1146, 91 L.Ed. 1447 (1947). I n L o u i s i a n a  
P u b l i c S e r v i c e Commission v. FCC, 476 U.S. 
355, 106 S.Ct. 1890, 90 L.Ed.2d 369 (1986), 
the Supreme Court d e t a i l e d the 
c i r c u m s t a n c e s when a f i n d i n g of preemption 
i s a p p r o p r i a t e : 

II I I I Preemption o c c u r s when 
Congress, i n e n a c t i n g a f e d e r a l 
s t a t u t e , e x p r e s s e s a c l e a r i n t e n t 
t o preempt s t a t e law, when t h e r e 
i s o u t r i g h t or a c t u a l c o n f l i c t 
between f e d e r a l and s t a t e law, 
where compliance w i t h b o t h 
f e d e r a l and s t a t e law i s i n 
e f f e c t p h y s i c a l l y i m p o s s i b l e , 
where t h e r e i s i m p l i c i t i n 
f e d e r a l law a b a r r i e r t o s t a t e 
r e g u l a t i o n , where Congress has 
l e g i s l a t e d c o m p r e h e n s i v e l y , thus 
o c c u p y i n g an e n t i r e f i e l d of 
r e g u l a t i o n and l e a v i n g no room 
f o r the s t a t e s t o supplement 
f e d e r a l law, or where the s t a t e 
law stands as an o b s t a c l e t o the 
accomplishment and e x e c u t i o n of 
the f u l l o b j e c t i v e s of Congress. 
Preemption may r e s u l t not o n l y 
from a c t i o n t a k e n by Congress 
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i t s e l f ; a f e d e r a l agency a c t i n g 
w i t h i n the scope of i t s 
c o n g r e s s i o n a l l y d e l e g a t e d 
a u t h o r i t y may preempt s t a t e 
r e g u l a t i o n . " 

"'476 U.S. a t 368-69, 106 S.Ct. 1890 
( c i t a t i o n s o m i t t e d ) . In any case, " [ t ] h e 
c r i t i c a l q u e s t i o n i s whether Congress 
i n t e n d e d t h a t f e d e r a l r e g u l a t i o n s supersede 
s t a t e law." I d . a t 369, 106 S.Ct. 1890.' 

"205 F.3d a t 859." 

853 So. 2d a t 174. 

S e c t i o n 301 of the C o p y r i g h t A c t p r o v i d e s : 

"(a) On and a f t e r January 1, 1978, a l l l e g a l or 
e q u i t a b l e r i g h t s t h a t are e q u i v a l e n t t o any of the 
e x c l u s i v e r i g h t s w i t h i n the g e n e r a l scope of 
c o p y r i g h t as s p e c i f i e d by s e c t i o n 106 i n works of 
a u t h o r s h i p t h a t are f i x e d i n a t a n g i b l e medium of 
e x p r e s s i o n and come w i t h i n the s u b j e c t m a t t e r of 
c o p y r i g h t as s p e c i f i e d by s e c t i o n s 102 and 103, 
whether c r e a t e d b e f o r e or a f t e r t h a t date and 
whether p u b l i s h e d or u n p u b l i s h e d , are governed 
e x c l u s i v e l y by t h i s t i t l e . T h e r e a f t e r , no per s o n i s 
e n t i t l e d t o any such r i g h t or e q u i v a l e n t r i g h t i n 
any such work under the common law or s t a t u t e s of 
any S t a t e . " 

Thus, a s t a t e law w i l l be preempted by the C o p y r i g h t A c t i f 

(1) the work a t i s s u e f a l l s under the s u b j e c t m a t ter of 

c o p y r i g h t found i n §§ 102 and 103 of the C o p y r i g h t A c t ; and 

(2) the s t a t e r i g h t i s e q u i v a l e n t t o the e x c l u s i v e r i g h t 

w i t h i n the scope of c o p y r i g h t found i n 17 U.S.C. § 106. See 
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a l s o Bush v. Laggo Props., L.L.C., 784 So. 2d 1063, 1065 ( A l a . 

C i v . App. 2000)("Thus, § 301 s e t s f o r t h a two-pronged t e s t t o 

determine whether the C o p y r i g h t A c t preempts s t a t e law. F i r s t , 

the work a t i s s u e must be w i t h i n the s u b j e c t m a t t e r of 

c o p y r i g h t , and second, the s t a t e cause of a c t i o n must be 

e q u i v a l e n t t o the r i g h t s a v a i l a b l e under the C o p y r i g h t A c t . 17 

U.S.C. § 301."). 

The s u b j e c t m a t t e r c o n t e m p l a t e d by § 13A-8-81(a)(3) f a l l s 

under the s u b j e c t m a t t e r of the C o p y r i g h t A c t . S e c t i o n 102 

s t a t e s : 

"(a) C o p y r i g h t p r o t e c t i o n s u b s i s t s , i n accordance 
w i t h t h i s t i t l e , i n o r i g i n a l works of a u t h o r s h i p 
f i x e d i n any t a n g i b l e medium of e x p r e s s i o n , now 
known or l a t e r d eveloped, from which they can be 
p e r c e i v e d , reproduced, or o t h e r w i s e communicated, 
e i t h e r d i r e c t l y or w i t h the a i d of a machine or 
d e v i c e . Works of a u t h o r s h i p i n c l u d e the f o l l o w i n g 
c a t e g o r i e s : 

II 

"(2) m u s i c a l works, i n c l u d i n g any 
accompanying words; 

"  

"(6) motion p i c t u r e s and o t h e r a u d i o v i s u a l 
works; 

"(7) sound r e c o r d i n g s ; 
II II 
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C l e a r l y , the DVDs and CDs found i n P o w e l l ' s v e h i c l e f a l l under 

one of the d e f i n i t i o n s found i n § 102. Thus, the o n l y r e a l 

i n q u i r y n e c e s s a r y f o r t h i s i s s u e i s whether § 13A-8-81(a)(3) 

c r e a t e s a r i g h t e q u i v a l e n t t o a r i g h t w i t h i n the scope of 

c o p y r i g h t under § 106. 

S e c t i o n 106 s t a t e s : 

" S u b j e c t t o s e c t i o n s 107 through 122, the owner o: 
c o p y r i g h t under t h i s t i t l e has the e x c l u s i v e r i g h t 

of 
s 

t o do and t o a u t h o r i z e any of the f o l l o w i n g : 

"(1) t o reproduce the c o p y r i g h t e d work i n 
c o p i e s or phonorecords; 

"(2) t o p r e p a r e d e r i v a t i v e works based upon 
the c o p y r i g h t e d work; 

"(3) t o d i s t r i b u t e c o p i e s or phonorecords 
of the c o p y r i g h t e d work t o the p u b l i c by 
s a l e or o t h e r t r a n s f e r of ownership, or by 
r e n t a l , l e a s e , or l e n d i n g ; 

"(4) i n the case of l i t e r a r y , m u s i c a l , 
d r a m a t i c , and c h o r e o g r a p h i c works, 
pantomimes, and motion p i c t u r e s and o t h e r 
a u d i o v i s u a l works, t o p e r f o r m the 
c o p y r i g h t e d work p u b l i c l y ; 

"(5) i n the case of l i t e r a r y , m u s i c a l , 
d r a m a t i c , and c h o r e o g r a p h i c works, 
pantomimes, and p i c t o r i a l , g r a p h i c , or 
s c u l p t u r a l works, i n c l u d i n g the i n d i v i d u a l 
images of a motion p i c t u r e or o t h e r 
a u d i o v i s u a l work, t o d i s p l a y the 
c o p y r i g h t e d work p u b l i c l y ; and 
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"(6) i n the case of sound r e c o r d i n g s , t o 
p e r f o r m the c o p y r i g h t e d work p u b l i c l y by 
means of a d i g i t a l a udio t r a n s m i s s i o n . " 

Nimmer on C o p y r i g h t d i s c u s s e s the i n t e r p l a y between s t a t e 

r i g h t s t h a t approach a c o p y r i g h t and § 106: 

"[T]he r e f e r e n c e t o S e c t i o n 106 i n the phrase found 
i n S e c t i o n 301 -- ' e q u i v a l e n t t o any of the 
e x c l u s i v e r i g h t s w i t h i n the g e n e r a l scope of 
c o p y r i g h t as s p e c i f i e d by S e c t i o n 106' -- s h o u l d be 
c o n s t r u e d by way of i d e n t i f i c a t i o n and not 
l i m i t a t i o n . A c c o r d i n g l y , i f a s t a t e - c r e a t e d r i g h t 
i s ' w i t h i n the g e n e r a l scope of c o p y r i g h t , ' i t i s 
s u b j e c t t o pre-emption, even i f the p r e c i s e c o n t o u r s 
of the r i g h t d i f f e r from any of those c o n f e r r e d by 
S e c t i o n 106. 

" S t i l l , S e c t i o n 106 may be s a i d t o i d e n t i f y the 
g e n e r a l n a t u r e of the r i g h t s t h a t f a l l ' w i t h i n the 
g e n e r a l scope of c o p y r i g h t . ' Such a r i g h t must 
i n h e r e i n a work of a u t h o r s h i p . I t c o n s i s t s of a 
r i g h t t o p r o h i b i t r e p r o d u c t i o n -- whether i n c o p i e s 
or phonorecords and whether i n o r i g i n a l or 
d e r i v a t i v e form -- performance, d i s t r i b u t i o n , or 
d i s p l a y of such work. Thus, i n essence, a r i g h t 
t h a t i s ' e q u i v a l e n t t o c o p y r i g h t ' i s one t h a t i s 
i n f r i n g e d by the mere a c t of r e p r o d u c t i o n , 
performance, d i s t r i b u t i o n , or d i s p l a y . The f a c t 
t h a t the s t a t e - c r e a t e d r i g h t i s e i t h e r b r o a d e r or 
narrower than i t s f e d e r a l c o u n t e r p a r t w i l l not save 
i t from pre-emption 

" A b s t r a c t i n g t o the realm of p r i n c i p l e , i f under 
s t a t e law the a c t of r e p r o d u c t i o n , performance, 
d i s t r i b u t i o n , or d i s p l a y , no m a t t e r whether the law 
i n c l u d e s a l l such a c t s or o n l y some, w i l l i n i t s e l f 
i n f r i n g e t he s t a t e - c r e a t e d r i g h t , then such a r i g h t 
i s pre-empted. But i f q u a l i t a t i v e l y o t h e r elements 
are r e q u i r e d , i n s t e a d o f , or i n a d d i t i o n t o , the 
a c t s of r e p r o d u c t i o n , performance, d i s t r i b u t i o n , or 
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d i s p l a y , i n o r d e r t o c o n s t i t u t e a s t a t e - c r e a t e d 
cause of a c t i o n , then the r i g h t does not l i e " w i t h i n 
the g e n e r a l scope of c o p y r i g h t , ' and t h e r e i s no 
pre-emption. Thus, the ' e x t r a element' t e s t 
g e n e r a l l y f u r n i s h e s the c o r n e r s t o n e h e r e . " 

1 Nimmer on C o p y r i g h t , § 1.01[B][1](emphasis i n o r i g i n a l ; 

f o o t n o t e s o m i t t e d ) . See a l s o 1 Nimmer on C o p y r i g h t , § 

1 . 0 1 [ B ] [ 1 ] [ k ] ( " P r e - e m p t i o n a p p l i e s whether the s u b j e c t s t a t e 

law i s c i v i l or c r i m i n a l i n n a t u r e . " ) . 

As d i s c u s s e d i n P a r t I.A., an i n d i v i d u a l commits the 

o f f e n s e of " u n l a w f u l t r a n s p o r t " under § 13A- 8 - 8 1 ( a ) ( 3 ) , i f he 

(a) t r a n s p o r t s (b) any a r t i c l e c o n t a i n i n g sounds or 

performances (c) w i t h the knowledge (d) t h a t the sounds or 

performances were t r a n s f e r r e d w i t h o u t consent of the owner. 

I f the o f f e n s e of u n l a w f u l t r a n s p o r t of an a r t i c l e c o n t a i n i n g 

sounds or performances t r a n s f e r r e d w i t h o u t consent of the 

owner under § 13A-8-81(a)(3) i s t o s u r v i v e preemption by § 

301, we must determine whether " u n l a w f u l t r a n s p o r t " i s 

e q u i v a l e n t t o c o p y r i g h t i n the form of r e p r o d u c t i o n , 

performance, d i s t r i b u t i o n , or d i s p l a y . I f so, we must a l s o 

determine whether § 13A-8-81(a)(3) r e q u i r e s an element i n 

a d d i t i o n t o , or i n p l a c e o f , the a c t of r e p r o d u c t i o n , 

performance, d i s t r i b u t i o n , or d i s p l a y . 
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I n i t i a l l y , we note t h a t the "knowledge" element of § 13A-

8-81(a)(3) alone does not s a t i s f y the e x t r a - e l e m e n t t e s t . In 

Crow v. Wainwright, 720 F.2d 1224 (11th C i r . 1983), the U n i t e d 

S t a t e s Court of Appeals f o r the E l e v e n t h C i r c u i t e x p l a i n e d : 

"The p r o p e r method of a n a l y s i s i s t o examine 
whether the elements of a cause of a c t i o n f o r the 
t o r t of c o p y r i g h t i n f r i n g e m e n t a r e e q u i v a l e n t t o the 
elements of the crime of d e a l i n g i n s t o l e n p r o p e r t y 
as i t a p p l i e s i n t h i s case. See 1 Nimmer on  
C o p y r i g h t , § 1.01[b]. D e s p i t e the name g i v e n the 
o f f e n s e , the elements e s s e n t i a l t o e s t a b l i s h a 
v i o l a t i o n of the F l o r i d a s t a t u t e i n t h i s case 
c o r r e s p o n d almost e x a c t l y t o those of the t o r t of 
c o p y r i g h t i n f r i n g e m e n t . The s t a t e c r i m i n a l s t a t u t e 
d i f f e r s o n l y i n t h a t i t r e q u i r e s the p r o s e c u t i o n t o 
e s t a b l i s h s c i e n t e r , which i s not an element of an 
i n f r i n g e m e n t c l a i m , on the p a r t of the defendant. 
T h i s d i s t i n c t i o n a l o n e does not render the elements 
of the crime d i f f e r e n t i n a m e a n i n g f u l way. S e c t i o n 
506 of the C o p y r i g h t A c t , which s e t s f o r t h c r i m i n a l 
p e n a l t i e s f o r c o p y r i g h t i n f r i n g e m e n t , a l s o r e q u i r e s 
the p r o s e c u t i o n t o prove s c i e n t e r as an element of 
the case. See U n i t e d S t a t e s v. Smith, 686 F.2d 234 
(5th C i r . 1 9 8 2 ) . The a d d i t i o n a l element of s c i e n t e r 
t r a d i t i o n a l l y n e c e s s a r y t o e s t a b l i s h a c r i m i n a l case 
merely narrows the a p p l i c a b i l i t y of the s t a t u t e . The 
p r o h i b i t e d a c t -- w r o n g f u l l y d i s t r i b u t i n g a 
c o p y r i g h t e d work — remains the same. See Harper &  
Row [v. N a t i o n s E n t e r s . ] , 501 F.Supp. [848, 853-54 
S.D.N.Y. 1980] ( ' a d d i t i o n a l elements of "knowledge" 
and " i n t e n t " r e q u i r e d under s t a t e law do not a f f o r d 
... r i g h t s ... " d i f f e r e n t i n k i n d " from those 
p r o t e c t e d by the c o p y r i g h t l a w s ' ) . " 

720 F.2d a t 1226-27. See a l s o 1 Nimmer on C o p y r i g h t 

§1.01[B][1]("[T]he mere f a c t t h a t a s t a t e law r e q u i r e s 
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s c i e n t e r as a c o n d i t i o n t o l i a b i l i t y , whereas the C o p y r i g h t 

A c t does not, cannot save the s t a t e law from p r e -

emption.")(emphasis i n o r i g i n a l ; f o o t n o t e s o m i t t e d ) . Thus, 

our preemption i n q u i r y must focus on the element of 

" t r a n s p o r t . " 

In P a r t I.A., we o b served t h a t " t r a n s p o r t " i s d e f i n e d , i n 

r e l e v a n t p a r t , as " t o t r a n s f e r or convey from one p l a c e t o 

a n o t h e r . " Merriam-Webster's C o l l e g i a t e D i c t i o n a r y 1330 (11th 

ed. 2003). T h e r e f o r e , the a c t of " t r a n s f e r r i n g or c o n v e y i n g 

from one p l a c e t o a n o t h e r " of an a r t i c l e c o n t a i n i n g sounds 

t r a n s f e r r e d w i t h o u t the consent of the owner i s p r o h i b i t e d by 

§ 1 3 A - 8 - 8 1 ( a ) ( 3 ) . A l t h o u g h i t approaches a r i g h t e q u i v a l e n t 

t o c o p y r i g h t , i t appears t h a t the " t r a n s p o r t " of t h e s e 

a r t i c l e s i s a d i s t i n c t enough a c t t o save § 13A-8-81(a)(3) 

from p r e e m p t i o n . The a c t of " t r a n s p o r t " most c l o s e l y 

approaches the c o p y r i g h t of " d i s t r i b u t i o n . " S e c t i o n 106 

d e s c r i b e s t h i s c o p y r i g h t as the r i g h t " t o d i s t r i b u t e c o p i e s or 

phonorecords of the c o p y r i g h t e d work t o the p u b l i c by s a l e or 

o t h e r t r a n s f e r of ownership, or by r e n t a l , l e a s e , or l e n d i n g . " 

However, the two a c t s are s u f f i c i e n t l y d i s t i n c t . " T r a n s p o r t " 

i s l i t e r a l l y the r e l o c a t i o n of the a r t i c l e s , w h i l e 
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" d i s t r i b u t i o n " would be the d i s s e m i n a t i o n of the a r t i c l e s 

t h rough s a l e or some o t h e r form of t r a n s f e r . In essence, 

" t r a n s p o r t " i s merely the m o b i l e p o s s e s s i o n of t h e s e a r t i c l e s . 

A c c o r d i n g l y , " t r a n s p o r t " does not appear t o be an a c t t h a t i s 

e q u i v a l e n t t o one of c o p y r i g h t . 

To l o o k a t t h i s q u e s t i o n from another a n g l e , we can ask 

whether c i v i l or c r i m i n a l l i a b i l i t y under the C o p y r i g h t A c t 

would a t t a c h t o u n l a w f u l t r a n s p o r t p u r s u a n t t o § 13A-8-

8 1 ( a ) ( 3 ) . G e n e r a l l y s p e a k i n g , t h e r e are two elements one must 

prove i n a c o p y r i g h t - i n f r i n g e m e n t a c t i o n : (1) ownership of the 

c o p y r i g h t by the p l a i n t i f f ; and (2) c o p y i n g by the defendant. 

See 4 Nimmer on C o p y r i g h t §13.01. See a l s o § 13.01 n.4 

( e x p l a i n i n g t h a t " c o p y i n g " most l i k e l y r e f e r s t o c o p y i n g , 

p u b l i c d i s t r i b u t i o n , or p u b l i c d i s p l a y ) . As d i s c u s s e d above, 

" t r a n s p o r t " i s not a c t i o n e q u i v a l e n t t o the c o p y r i g h t of 

c o p y i n g , d i s t r i b u t i o n , or p u b l i c d i s p l a y . Furthermore, the 

a c t of u n l a w f u l t r a n s p o r t would not i n c u r c r i m i n a l l i a b i l i t y 

under the C o p y r i g h t A c t as w e l l . S e c t i o n § 506 s t a t e s : 

"(a) C r i m i n a l i n f r i n g e m e n t . - -

"(1) In ge n e r a l . - - A n y p e r s o n who w i l l f u l l y 
i n f r i n g e s a c o p y r i g h t s h a l l be p u n i s h e d as 
p r o v i d e d under s e c t i o n 2319 of t i t l e 18, i f 
the i n f r i n g e m e n t was committed-¬
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"(A) f o r purposes of commercial 
advantage or p r i v a t e f i n a n c i a l 
g a i n ; 

"(B) by the r e p r o d u c t i o n or 
d i s t r i b u t i o n , i n c l u d i n g by 
e l e c t r o n i c means, d u r i n g any 
180-day p e r i o d , of 1 or more 
c o p i e s or phonorecords of 1 or 
more c o p y r i g h t e d works, which 
have a t o t a l r e t a i l v a l u e of more 
than $1,0 00; or 

"(C) by the d i s t r i b u t i o n of a 
work b e i n g p r e p a r e d f o r 
commercial d i s t r i b u t i o n , by 
making i t a v a i l a b l e on a computer 
network a c c e s s i b l e t o members of 
the p u b l i c , i f such p e r s o n knew 
or s h o u l d have known t h a t the 
work was i n t e n d e d f o r commercial 
d i s t r i b u t i o n . " 

A g a i n , i t i s c l e a r t h a t the a c t of t r a n s p o r t i s not e q u i v a l e n t 

t o the a c t of r e p r o d u c t i o n or d i s t r i b u t i o n , a c t s n e c e s s a r y t o 

prove c r i m i n a l i n f r i n g e m e n t . 

Through § 13A- 8 - 8 1 ( a ) ( 3 ) , i n the c o n t e x t of t r a n s p o r t , 

the S t a t e of Alabama has c r e a t e d a cause of a c t i o n t h a t i s not 

conte m p l a t e d by the C o p y r i g h t A c t nor e q u i v a l e n t t o one of the 

r i g h t s d e s c r i b e d i n § 106. T h e r e f o r e , § 301 does not r e q u i r e 

the preemption of § 13A- 8 - 8 1 ( a ) ( 3 ) . A c c o r d i n g l y , the t r i a l 

c o u r t d i d not e r r i n c o n c l u d i n g t h a t § 13A-8-81(a)(3) 

w i t h s t o o d P o w e l l ' s c l a i m of preemption. 
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I I I . 

P o w e l l a l s o argues the t r i a l c o u r t e r r e d by denying h i s 

motion f o r a judgment of a c q u i t t a l . S p e c i f i c a l l y , P o w e l l 

contends t h a t the S t a t e f a i l e d t o p r e s e n t e v i d e n c e showing 

t h a t the c o p y r i g h t e d m a t e r i a l c o n t a i n e d on the DVDs and CDs 

was t r a n s f e r r e d w i t h o u t the consent of owner i n t h a t James 

Duff, the r e p r e s e n t a t i v e from the RIAA and MPAA who t e s t i f i e d 

f o r the S t a t e a t t r i a l , was not an "owner" under § 13A-8-80 or 

one " a u t h o r i z e d t o m a i n t a i n c u s t o d y and c o n t r o l over b u s i n e s s 

r e c o r d s r e f l e c t i n g consent" under § 13 A - 8 - 8 1 ( a ) ( e ) . 

" ' " ' I n d e t e r m i n i n g t h e s u f f i c i e n c y o f 
t h e e v i d e n c e t o s u s t a i n a c o n v i c t i o n , a 
r e v i e w i n g c o u r t must a c c e p t as t r u e a l l 
e v i d e n c e i n t r o d u c e d by t h e S t a t e , a c c o r d 
t h e S t a t e a l l l e g i t i m a t e i n f e r e n c e s 
t h e r e f r o m , and c o n s i d e r a l l e v i d e n c e i n a 
l i g h t most f a v o r a b l e t o t h e p r o s e c u t i o n . ' " 
B a l l e n g e r v. S t a t e , 720 So. 2d 1033, 1034 
( A l a . C r i m . App. 1 9 9 8 ) , q u o t i n g F a i r c l o t h  
v. S t a t e , 471 So. 2d 485, 488 ( A l a . C r i m . 
App. 1 9 8 4 ) , a f f ' d , 471 So. 2d 493 ( A l a . 
1 9 8 5 ) . "'The t e s t u s e d i n d e t e r m i n i n g t h e 
s u f f i c i e n c y o f e v i d e n c e t o s u s t a i n a 
c o n v i c t i o n i s w h e t h e r , v i e w i n g t h e e v i d e n c e 
i n t h e l i g h t most f a v o r a b l e t o t h e 
p r o s e c u t i o n , a r a t i o n a l f i n d e r o f f a c t 
c o u l d have f o u n d t h e d e f e n d a n t g u i l t y 
b e y o n d a r e a s o n a b l e d o u b t . ' " Nunn v. S t a t e , 
697 So. 2d 4 97 , 498 ( A l a . C r i m . App. 1 9 9 7 ) , 
q u o t i n g O'Neal v. S t a t e , 602 So. 2d 4 62 , 
464 ( A l a . C r i m . App. 1 9 9 2 ) . "'When t h e r e 
i s l e g a l e v i d e n c e f r o m w h i c h t h e j u r y 
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c o u l d , by f a i r i n f e r e n c e , f i n d t h e 
d e f e n d a n t g u i l t y , t h e t r i a l c o u r t s h o u l d 
s u b m i t [ t h e c a s e ] t o t h e j u r y , and, i n s u c h 
a c a s e , t h i s c o u r t w i l l n o t d i s t u r b t h e 
t r i a l c o u r t ' s d e c i s i o n . ' " F a r r i o r v. S t a t e , 
728 So. 2d 691, 696 ( A l a . C r i m . App. 1 9 9 8 ) , 
q u o t i n g Ward v. S t a t e , 557 So. 2d 848, 850 
( A l a . C r i m . App. 1990 ). "The r o l e o f 
a p p e l l a t e c o u r t s i s n o t t o s a y what t h e 
f a c t s a r e . Our r o l e ... i s t o j u d g e 
w h e t h e r t h e e v i d e n c e i s l e g a l l y s u f f i c i e n t 
t o a l l o w s u b m i s s i o n o f an i s s u e f o r 
d e c i s i o n [by] t h e j u r y . " Ex p a r t e 
B a n k s t o n , 358 So. 2d 1040, 1042 ( A l a . 
1 9 7 8 ) . 

"'"The t r i a l c o u r t ' s d e n i a l o f a 
m o t i o n f o r judgment o f a c q u i t t a l must be 
r e v i e w e d by d e t e r m i n i n g w h e t h e r t h e r e was 
l e g a l e v i d e n c e b e f o r e t h e j u r y a t t h e t i m e 
t h e m o t i o n was made f r o m w h i c h t h e j u r y by 
f a i r i n f e r e n c e c o u l d f i n d t h e d e f e n d a n t 
g u i l t y . Thomas v. S t a t e , 363 So. 2d 1020 
( A l a . C r . App. 1 9 7 8 ) . I n a p p l y i n g t h i s 
s t a n d a r d , t h i s c o u r t w i l l d e t e r m i n e o n l y i f 
l e g a l e v i d e n c e was p r e s e n t e d f r o m w h i c h t h e 
j u r y c o u l d have f o u n d t h e d e f e n d a n t g u i l t y 
b e y o n d a r e a s o n a b l e d o u b t . W i l l i s v. 
S t a t e , 447 So. 2d 199 ( A l a . C r . App. 1 9 8 3 ) . 
When t h e e v i d e n c e r a i s e s q u e s t i o n s o f f a c t 
f o r t h e j u r y and s u c h e v i d e n c e , i f 
b e l i e v e d , i s s u f f i c i e n t t o s u s t a i n a 
c o n v i c t i o n , t h e d e n i a l o f a m o t i o n f o r 
judgment o f a c q u i t t a l does n o t c o n s t i t u t e 
e r r o r . M c C o n n e l l v. S t a t e , 429 So. 2d 662 
( A l a . C r . App. 1 9 8 3 ) . " ' 

" G a v i n v. S t a t e , 891 So. 2d 907 , 974 ( A l a . C r i m . 
App. 2 0 0 3 ) , q u o t i n g Ward v. S t a t e , 610 So. 2d 1190, 
1191 ( A l a . C r i m . App. 1 9 9 2 ) . See a l s o , Ward v.  
S t a t e , 814 So. 2d 8 99, 908-910 ( A l a . C r i m . App. 
2 0 0 0 ) . 
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" ' " C i r c u m s t a n t i a l e v i d e n c e a l o n e i s enough 
t o s u p p o r t a g u i l t y v e r d i c t o f t h e most 
h e i n o u s c r i m e , p r o v i d e d t h e j u r y b e l i e v e s 
b e y o n d a r e a s o n a b l e d o u b t t h a t t h e a c c u s e d 
i s g u i l t y . " W h i t e v. S t a t e , 294 A l a . 265, 
272, 314 So. 2d 857, c e r t . d e n i e d , 423 U.S. 
951 , 96 S. C t . 373, 4 6 L. Ed. 2d 288 
( 1 9 7 5 ) . " C i r c u m s t a n t i a l e v i d e n c e i s i n 
n o w i s e c o n s i d e r e d i n f e r i o r e v i d e n c e and i s 
e n t i t l e d t o t h e same w e i g h t as d i r e c t 
e v i d e n c e p r o v i d e d i t p o i n t s t o t h e g u i l t o f 
t h e a c c u s e d . " C o c h r a n v. S t a t e , 500 So. 2d 
1161, 1177 ( A l a . C r . App. 1 9 8 4 ) , a f f i r m e d 
i n p e r t i n e n t p a r t , r e v e r s e d i n p a r t on 
o t h e r g r o u n d s , Ex p a r t e C o c h r a n , 500 So. 2d 
1179 ( A l a . 1 9 8 5 ) . ' " 

H o l l a w a y v. S t a t e , 979 So. 2d 839, 843 ( A l a . C r i m . App. 2 0 0 7 ) . 

S e c t i o n 1 3 A - 8 - 8 1 ( a ) ( 3 ) , A l a . Code 1975, p r o v i d e s : " I t 

s h a l l be a f e l o n y f o r any p e r s o n t o ... t r a n s p o r t ... any 

a r t i c l e w i t h the knowledge t h a t the sounds or performances are 

so t r a n s f e r r e d w i t h o u t consent of the owner." As d i s c u s s e d i n 

P a r t I.A., a p e r s o n commits the o f f e n s e of " u n l a w f u l 

t r a n s p o r t " under § 1 3 A - 8 - 8 1 ( a ) ( 3 ) , i f he or she (a) t r a n s p o r t s 

(b) any a r t i c l e c o n t a i n i n g sounds or performances (c) w i t h the 

knowledge (d) t h a t the sounds or performances were t r a n s f e r r e d 

w i t h o u t consent of the owner. P o w e l l does not c h a l l e n g e the 

s u f f i c i e n c y of the S t a t e ' s e v i d e n c e w i t h r e s p e c t t o the f i r s t 

two elements; P o w e l l c h a l l e n g e s the S t a t e ' s e v i d e n c e o n l y w i t h 

r e s p e c t t o i t s a l l e g e d l a c k of e v i d e n c e t e n d i n g t o show he 
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knew the m a t e r i a l c o n t a i n e d on the CDs and DVDs was 

t r a n s f e r r e d w i t h o u t the consent of the owner. 

S e c t i o n 13A-8-80, A l a . Code 1975, d e f i n e s "owner" as: 

"Unless the c o n t e x t c l e a r l y r e q u i r e s o t h e r w i s e , 
the term 'owner,' as used i n t h i s a r t i c l e , s h a l l 
mean the person who owns, or has the e x c l u s i v e 
l i c e n s e i n the U n i t e d S t a t e s t o reproduce or the 
e x c l u s i v e l i c e n s e i n the U n i t e d S t a t e s t o d i s t r i b u t e 
t o the p u b l i c c o p i e s of the o r i g i n a l f i x a t i o n of 
sounds embodied i n the master phonograph r e c o r d , 
master d i s c , master tape, master f i l m 
d e v i c e used f o r r e p r o d u c i n g r e c o r d e d 

^ . ^ 1 ^ ^ ^ ^ ^ ^ ^ ^ ^ A . n ^ ^ ^ 

or o t h e r 
sounds on 

phonograph r e c o r d s , 
v i d e o c a s s e t t e s or 

r d s , d i s c s , t a p e s , f i l m s , 
o t h e r a r t i c l e s now known or l a t e r 

d e v e l o p e d on which sound i s r e c o r d e d and from which 
the t r a n s f e r r e d sounds are d i r e c t l y or i n d i r e c t l y 
d e r i v e d , or the person who owns the r i g h t s t o r e c o r d 
or t o a u t h o r i z e the r e c o r d i n g of a l i v e 
performance." 

A d d i t i o n a l l y , § 13A-8-81(e) s t a t e s : 

" I n the absence of a w r i t t e n agreement or 
o p e r a t i o n of law t o the c o n t r a r y , the p e r f o r m e r or 
p e r f o r m e r s of the l i v e performance s h a l l be presumed 
t o own the r i g h t s t o r e c o r d or a u t h o r i z e the 
r e c o r d i n g of the l i v e performance. In any p r o c e e d i n g 
where a p e r f o r m e r ' s consent i s i n i s s u e , a p e r s o n 
who i s a u t h o r i z e d t o m a i n t a i n c u s t o d y and c o n t r o l 
over b u s i n e s s r e c o r d s r e f l e c t i n g consent s h a l l be 
c o n s i d e r e d a p r o p e r w i t n e s s , s u b j e c t t o a l l r u l e s of 
e v i d e n c e r e l a t i n g t o competency and a d m i s s i b i l i t y . " 

D u f f , the r e p r e s e n t a t i v e of the RIAA and the MPAA t h a t 

t e s t i f i e d on b e h a l f of the S t a t e , was the o n l y w i t n e s s who 

o f f e r e d t e s t i m o n y r e g a r d i n g the ownership of the c o p y r i g h t s 
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a s s o c i a t e d w i t h the sound r e c o r d i n g s and the a u d i o v i s u a l works 

c o n t a i n e d on the CDs and DVDs s e i z e d from P o w e l l ' s v e h i c l e . 

Duff d e s c r i b e d the MPAA and the RIAA i n the f o l l o w i n g manner: 

" [ D u f f ] : The Mo t i o n P i c t u r e A s s o c i a t i o n of America 
i s a t r a d e group formed by the [ m o t i o n - p i c t u r e 
i n d u s t r y ] so the [ i n d u s t r y ] w i l l not have t o respond 
t o s i t u a t i o n s l i k e t h i s . They h i r e the Mo t i o n 
P i c t u r e A s s o c i a t i o n and i t s a t t o r n e y s and i t s 
i n v e s t i g a t o r s and c o n s u l t a n t s t o make the 
i d e n t i f i c a t i o n of t h e i r d i s c s , t e a c h t h e i r c l a s s e s 
t h a t are ongoing w i t h law enforcement, and t o 
p r o v i d e t e c h n o l o g y . That was done so the p r e s i d e n t 
of Paramount P i c t u r e s wouldn't have t o come t o 
Oneonta f o r a t r i a l or the p r e s i d e n t of A t l a n t i c 
Records wouldn't have t o come t o t r i a l . They formed 
t h e s e t r a d e i n d u s t r y groups, educate t he p e o p l e i n 
those groups, and gave them a u t h o r i t y t o a c t upon 
t h e i r b e h a l f w i t h i n t h e i r g u i d e l i n e s . 

"[The S t a t e ] : Would t h a t be t r u e f o r the Motion 
P i c t u r e A s s o c i a t i o n of America? 

" [ D u f f ] : The motion p i c t u r e and the r e c o r d i n g 
i n d u s t r y . 

"[The S t a t e ] : And the R e c o r d i n g I n d u s t r y A s s o c i a t i o n 
of America? 

" [ D u f f ] : R i g h t . The r e c o r d i n g i n d u s t r y i s concerned 
w i t h the audio [ C D s ] , the music. And the Mo t i o n 
P i c t u r e A s s o c i a t i o n i s concerned w i t h the a c t u a l 
movies, the [DVDs] and t h a t s o r t of o p e r a t i o n . " 

(R. 126-27.) A d d i t i o n a l l y , o u t s i d e the presence of the j u r y , 

the f o l l o w i n g d i s c u s s i o n took p l a c e : 
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"THE COURT: These two A s s o c i a t i o n s t h a t you are 
employed by, the Motion P i c t u r e I n d u s t r y and the 
R e c o r d i n g I n d u s t r y A s s o c i a t i o n . 

" [ D u f f ] : Yes, s i r . 

"THE COURT: Do e i t h e r of those a s s o c i a t i o n s have 
ownership or l i c e n s i n g r i g h t s t o a l l t h e s e [DVDs] or 
[CDs] t h a t were r e c o v e r e d from Mr. P o w e l l ? 

" [ D u f f ] : They are not the owners. They a c t upon -¬
"THE COURT: J u s t answer my q u e s t i o n . Do the y have 
the ownership r i g h t s or l i c e n s i n g r i g h t s t o the 
[CDs] or [DVDs] i n [the e v i d e n c e box c o n t a i n i n g the 
items s e i z e d from P o w e l l ' s v e h i c l e ] ? 

" [ D u f f ] : I don't t h i n k so. That i s why the y h i r e d 
the I n d u s t r y . " 

(R. 162-63.) 

At t he c l o s e of the S t a t e ' s e v i d e n c e , P o w e l l asked f o r a 

judgment of a c q u i t t a l , and the t r i a l c o u r t h e l d a l e n g t h y 

d i s c u s s i o n r e g a r d i n g the motion's m e r i t s : 

"[Defense c o u n s e l ] : Your Honor, a t t h i s p o i n t , we 
would l i k e t o ask f o r a d i r e c t e d v e r d i c t . I don't 
b e l i e v e t he S t a t e has made a prima f a c i e case 
e s p e c i a l l y i n t h a t t h e r e has been no t e s t i m o n y a t 
a l l as t o the p e r f o r m e r s ' consent. There has been no 
t e s t i m o n y a t a l l as t o any r e p r e s e n t a t i v e of the 
owner of t h e s e r i g h t s . There has been no t e s t i m o n y 
a t a l l of anybody who i s a u t h o r i z e d t o m a i n t a i n 
c u s t o d y and c o n t r o l of b u s i n e s s r e c o r d s . N o t h i n g i n 
S u b s e c t i o n e of [§ 13A-8-81] where we have been 
c o n t e s t i n g the r i g h t s have been l a i d out or s e t 
b e f o r e the J u r y . 
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"THE COURT: [ D i s t r i c t A t t o r n e y ] , t he reason I asked 
Mr. Duff those q u e s t i o n s o u t s i d e t he presence of the 
j u r y , I thought t h a t was what h i s t e s t i m o n y was -¬
t h a t those two a g e n c i e s d i d not have the ownership 
or l i c e n s i n g or possess them. I t h i n k you may have 
a g r e a t case of p i r a t i n g [CDs] and [DVDs]. As f a r as 
the Court i s concerned, w i t h r e s p e c t t o t h a t I t h i n k 
t h a t i s what i s g o i n g on. I r e a l i z e you have your 
argument. I t h i n k we a l l r e a l i z e t h a t we have t h i s 
S t a t u t e t h a t he i s b e i n g p r o s e c u t e d under and we 
don't have any law. With r e s p e c t t o [defense 
c o u n s e l ' s ] motion, do you have a n y t h i n g t o say? 

" [ D i s t r i c t A t t o r n e y ] : Yes, s i r . Your Honor, we beg 
t o d i f f e r w i t h l e a r n e d c o u n s e l . We w i l l concede t h a t 
the s t a t u t e p r o b a b l y l e a v e s a l o t t o be d e s i r e d . We 
w i l l a l s o concede t h a t the L e g i s l a t u r e c o u l d do some 
work on t h i s and make i t a l i t t l e e a s i e r t o proceed. 
However, we b e l i e v e t h a t s i n c e t h i s was brought 
under the p r o v i s i o n s of A r t i c l e 4, [§ 13A]-8-80, 
which goes t o g r e a t l e n g t h as d e s c r i b i n g who the 
owner i s i n v e r y broad and l i b e r a l terms. I t h i n k 
the e v i d e n c e has been c l e a r a t t h i s p o i n t , a t l e a s t 
the weight of the e v i d e n c e would be c l e a r t h a t Mr. 
Duff r e p r e s e n t s the r e c o r d i n g i n d u s t r i e s of America 
b o t h f o r the p r o d u c t i o n and d i s t r i b u t i o n and 
s u p e r v i s i o n of [CDs] and [DVDs]. Then you go down 
and you re a d Subparagraph 3 which says 'Manufacture, 
d i s t r i b u t e , t r a n s p o r t or w h o l e s a l e any a r t i c l e w i t h 
the knowledge t h a t the sounds or performances are so 
t r a n s f e r r e d w i t h o u t t he consent of the owner.' Mr. 
Duff has t e s t i f i e d t h a t had the consent of the owner 
been g i v e n , t h e s e would not be on [CDRs] or [DVDRs]. 
There i s a l s o e v i d e n c e t h a t has been put b e f o r e the 
j u r y t h a t t h i s defendant a d m i t t e d t h a t he was a 
salesman. That he was i n the b u s i n e s s of s e l l i n g 
t h e s e . That he bought them from a f e l l o w by the name 
of Bread a t a Texaco S t a t i o n and t h a t he was s e l l i n g 
them t o i n d i v i d u a l s i n the S t a t e of Alabama. I 
b e l i e v e he s a i d f u r t h e r t h a t he d i d not s e l l them t o 
s t o r e s . There i s enough knowledge imputed here and 
i n f e r e n c e s can be drawn from the e v i d e n c e t h a t he 
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d i d know t h a t t h e s e were p i r a t e d [CDs]. I t i s 
obvious t h e y are p i r a t e d CDs based upon the 
t e s t i m o n y of Mr. Duff. And i f they are p i r a t e d CDs, 
they a r e done so w i t h o u t the consent of the owner. 
That i s p r e t t y c l e a r the way I see i t . I b e l i e v e we 
have made a case and i t i s now f o r the J u r y t o 
d e c i d e whether he i s g u i l t y or not. Now maybe i f 
t h i s J u r y f i n d s t h i s defendant g u i l t y , then Mr. 
G o l d s t e i n can do some s u r g i c a l work i n the way of 
app e a l on the v a l i d i t y of t h i s s t a t u t e . I f they f i n d 
him not g u i l t y , then we have had a n i c e e x e r c i s e 
here today d e a l i n g w i t h c u r i o u s s t a t u t e s a t b e s t . We 
b e l i e v e t h a t the evi d e n c e has been p r e s e n t e d 
s u f f i c i e n t l y t o go t o the j u r y as t o whether or not 
t h i s defendant had knowledge a t the time he was 
t r a n s p o r t i n g f o r the purpose of w h o l e s a l i n g or 
o t h e r w i s e t h e s e p i r a t e d [CDs] i n the S t a t e of 
Alabama i n v i o l a t i o n of t h i s s t a t u t e . 

"  

"THE COURT: ... I don't know t h a t we have had 
t e s t i m o n y t h a t an owner has come f o r w a r d and say 
they d i d n ' t g i v e consent. 

" [ D i s t r i c t A t t o r n e y ] : The owners, Your Honor, as I 
un d e r s t a n d what Mr. Duff has s a i d , i s the 
A s s o c i a t i o n . They are the Ombudsman or the 
r e p r e s e n t a t i v e of the owners of these — 

"THE COURT: I s p e c i f i c a l l y asked him t h a t and he 
s a i d 'no.' 

" [ D i s t r i c t a t t o r n e y ] : No, s i r , I don't b e l i e v e he 
s a i d no. 

"THE COURT: I asked him i f t h e s e A s s o c i a t i o n s had 
the ownership or l i c e n s i n g r i g h t s t o a l l of the s e 
[CDs] and [DVDs] i n the box and he s a i d he d i d n ' t 
b e l i e v e so. 
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" [ A s s i s t a n t d i s t r i c t a t t o r n e y ] : The owners of the 
[CDs] make up the A s s o c i a t i o n . They are members of 
the A s s o c i a t i o n . He l i s t e d o f f e i g h t members of the 
A s s o c i a t i o n . They are the A s s o c i a t i o n . They are the 
ones t h a t own the r i g h t s . 

"THE COURT: That's not what he s a i d . 

" [ A s s i s t a n t d i s t r i c t a t t o r n e y ] : C o u l d we b r i n g him 
back i n and ask him t h a t ? On d i r e c t e x a m i n a t i o n , 
t h a t i s what h i s t e s t i m o n y was. He named o f f e i g h t 
members. 

"THE COURT: I p o i n t b l a n k asked him whether or not 
t h e s e two A s s o c i a t i o n s had the ownership and 
l i c e n s i n g r i g h t s t o these [CDs] and [DVDs] i n the 
box. 

" [ A s s i s t a n t d i s t r i c t a t t o r n e y ] : The A s s o c i a t i o n i s 
made up of the owners of the r i g h t s . He gave the 
J u r y e i g h t motion p i c t u r e i n d u s t r i e s t h a t had [DVDs] 
i n here and they were the companies t h a t make up the 
A s s o c i a t i o n . They j u s t formed the A s s o c i a t i o n t o 
have one arm t o e n f o r c e t h e i r r i g h t s . 

"THE COURT: He s a i d the A s s o c i a t i o n doesn't own the 
r i g h t s . 

" [ D i s t r i c t a t t o r n e y ] : Your Honor, Mr. D u f f ' s 
t e s t i m o n y was t h a t the A s s o c i a t i o n s are a group of 
p e o p l e r e p r e s e n t e d by the A s s o c i a t i o n who have 
a u t h o r i z e d the two A s s o c i a t i o n s t o ensure t h a t t h e i r 
p r o p e r t y r i g h t s -- t h e i r p r o p r i e t a r y r i g h t s i n t h i s 
i n t e l l e c t u a l p r o p e r t y i s p r o t e c t e d . That t o g e t h e r 
w i t h the t e s t i m o n y t h a t he s a i d no one would produce 
or a u t h o r i z e the use of [CDs] or [DVDs] on a 
r e c o r d a b l e [CD] or a r e c o r d a b l e [DVD]. That t h e s e 
are c l e a r l y p i r a t e d tapes and i f t h e y are p i r a t e d 
tapes or d i s c s , then t h e y are t h e r e f o r e i n v i o l a t i o n 
of the r i g h t s of the owners r e p r e s e n t e d by the two 
A s s o c i a t i o n s . That p r e s e n t s , I t h i n k , a v a l i d j u r y 
q u e s t i o n as t o t h i s s u b s e c t i o n 3 t h a t he was 
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t r a n s p o r t i n g t h e s e f o r t he purpose of w h o l e s a l i n g or 
some o t h e r purpose which was not a p p r o p r i a t e under 
the s t a t u t e -- knowing or h a v i n g reason t o know t h a t 
t h e s e a r e p i r a t e d or u n a u t h o r i z e d p i e c e s of 
i n t e l l e c t u a l p r o p e r t y . 

"THE COURT: A n y t h i n g e l s e , [defense c o u n s e l ] ? 

"[Defense c o u n s e l ] : Yes, Your Honor. F i r s t of a l l , 
as [the d i s t r i c t a t t o r n e y ] answered, he managed t o 
p u l l from S u b s e c t i o n 2 and 3 -- my c l i e n t i s not 
charged under S u b s e c t i o n 2 or 3. He i s not charged 
w i t h m a n u f a c t u r i n g and he i s not charged w i t h 
d i s t r i b u t i o n . He i s charged w i t h t r a n s p o r t i n g . 
D e f i n i t i o n of owner p u l l e d from 13A-8-80, which says 
u n l e s s 'the c o n t e x t c l e a r l y r e q u i r e s . ' The c o n t e x t 
c l e a r l y r e q u i r e s t h a t we examine s e c t i o n e under 81 
because t h a t i s the s e c t i o n he i s charged under -¬
under the p l a i n S t a t u t e language. I t says v e r y 
d i r e c t l y i n the absence of a w r i t t e n agreement -- I 
t h i n k we can agree t h a t t h e r e i s no w r i t t e n 
agreement. The o p e r a t i o n of law i s t o the c o n t r a r y . 
I don't know of any law t h a t makes an A s s o c i a t i o n t o 
have the e x c l u s i v e a b i l i t y t o e n f o r c e l i c e n s i n g 
members. The pe r f o r m e r or performances or the l i v e 
p e r f o r m e r would be presumed t o own the r i g h t s t o 
r e c o r d or a u t h o r i z e . We haven't hea r d from any of 
those p e o p l e . The person who i s a u t h o r i z e d t o 
m a i n t a i n c u s t o d y and c o n t r o l over b u s i n e s s r e c o r d s 
can t e s t i f y . We haven't hea r d from t h a t p e r s o n . We 
do not have any r e p r e s e n t a t i v e here or anybody who 
we can c a l l and say 'This p e r s o n owns the r i g h t s . ' 
I contend, Your Honor, even i f we d i d , I t h i n k the 
t e s t i m o n y came out s e v e r a l times t h a t t h i s i s an 
i n t e l l e c t u a l p r o p e r t y i s s u e or r e p r o d u c t i o n i s s u e . 
I w i l l say once a g a i n t h a t i t i s preempted by T i t l e 
IV of the U n i t e d S t a t e s Code and t h a t i s 
s p e c i f i c a l l y r e s e r v e d i n t o c o p y r i g h t s of S e c t i o n 
301. 

"THE COURT: Do you have the s p e c i f i c Code s e c t i o n on 
t h a t as f a r as c o p y r i g h t s ? 
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"[Defense c o u n s e l ] : Yes, S e c t i o n 301. 

"THE COURT: I s t h a t s u f f i c i e n t f o r the r e c o r d ? 

[Defense c o u n s e l ] : I t i s i n c l u d e d i n my i n i t i a l 
M o t i o n t o D i s m i s s . Your Honor, as f a r as t h i s case 
i s concerned and t h i s S t a t u t e , I don't b e l i e v e we 
have anybody here who r e p r e s e n t s anyone who a c t u a l l y 
h o l d s the r i g h t s and the assignments. 

"THE COURT: A t t h i s t i m e , I'm g o i n g t o deny your 
motion." 

(R. 168-77.) 

I n i t i a l l y , we note t h a t § 13A-8-81(e) i s not a p p l i c a b l e 

t o P o w e l l ' s case. S e c t i o n 13A-8-81(e) a p p l i e s t o l i v e 

r e c o r d i n g s , l i k e t hose d e s c r i b e d i n § 1 3 - 8 - 8 1 ( a ) ( 2 ) . There 

was no evi d e n c e p r e s e n t e d t h a t any of the CDs or DVDs s e i z e d 

from P o w e l l ' s v e h i c l e were u n a u t h o r i z e d r e c o r d i n g s of some 

l i v e performance. Thus, P o w e l l ' s argument t h a t Duff was not 

the a u t h o r i z e d c u s t o d i a n of b u s i n e s s r e c o r d s r e f l e c t i n g 

consent i s moot. 

In Hankins v. S t a t e , 989 So. 2d 610 ( A l a . Crim. App. 

2007), t h i s C ourt s t a t e d : 

" [ T ] h i s Court i n C a r r o l l v. S t a t e , 599 So. 2d 1253 
(Ala.Crim.App. 1992), noted: 

"'"Where, as here, t h i s C o u r t i s c a l l e d 
upon t o c o n s t r u e a s t a t u t e , t h e fundamental 
r u l e i s t h a t the c o u r t has a duty t o 
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a s c e r t a i n and e f f e c t u a t e l e g i s l a t i v e i n t e n t 
e x p r e s s e d i n the s t a t u t e , which may be 
g l e a n e d from the language used, the reason 
and n e c e s s i t y f o r the a c t , and the purpose 
sought t o be o b t a i n e d . " Ex p a r t e H o l l a d a y , 
466 So.2d 956, 960 ( A l a . 1985). "[T]he 
fundamental r u l e of s t a t u t o r y c o n s t r u c t i o n 
i s t o a s c e r t a i n and g i v e e f f e c t t o the 
i n t e n t o f the l e g i s l a t u r e i n e n a c t i n g the 
s t a t u t e In c o n s t r u i n g the s t a t u t e , t h i s 
C o urt s h o u l d g a t h e r the i n t e n t of the 
l e g i s l a t u r e from the language of the 
s t a t u t e i t s e l f , i f p o s s i b l e We may a l s o 
l o o k t o the reason and n e c e s s i t y f o r the 
s t a t u t e and the purpose sought t o be 
o b t a i n e d by e n a c t i n g the s t a t u t e . " Pace v.  
Armstrong World I n d u s t r i e s , I n c . , 578 So.2d 
281, 283 ( A l a . 1991). " I f p o s s i b l e , the 
i n t e n t of the l e g i s l a t u r e s h o u l d be 
g a t h e r e d from the language of the s t a t u t e 
i t s e l f . However, i f the s t a t u t e i s 
ambiguous or u n c e r t a i n , the Court may  
c o n s i d e r c o n d i t i o n s t h a t might a r i s e under  
the p r o v i s i o n s of the s t a t u t e and examine  
the r e s u l t s t h a t w i l l f l o w from g i v i n g the  
language i n q u e s t i o n one p a r t i c u l a r meaning  
r a t h e r than a n o t h e r . " Volkswagen of  
America, I n c . v. D i l l a r d , 579 So.2d 1301, 
1305 ( A l a . 1991).' 

"  

"599 So. 2d a t 1264-65." 

989 So. 2d a t 616 (emphasis added). 

Here, the phrase " u n l e s s the c o n t e x t c l e a r l y r e q u i r e s 

o t h e r w i s e " i s r a t h e r ambiguous. However, g i v e n the f a c t u a l 

s i t u a t i o n a t hand, we can see t h a t t h i s may be a p o s s i b l e 
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s i t u a t i o n the l e g i s l a t u r e c o u l d not f o r e s e e , but attempted t o 

d r a f t § 13A-8-80 u s i n g b r o a d enough language t o co v e r . Duff 

t e s t i f i e d a t t r i a l t h a t the RIAA and MPAA are t r a d e 

o r g a n i z a t i o n s t h a t were formed, i n p a r t , t o r e p r e s e n t the 

i n t e r e s t s of the r e c o r d i n g i n d u s t r y and movie i n d u s t r y , 

r e s p e c t i v e l y , i n c o p y r i g h t l i t i g a t i o n a c r o s s t he c o u n t r y . 

Duff e x p l a i n e d t h a t h i s r o l e was t o r e p r e s e n t the i n t e r e s t s of 

the v a r i o u s member s t u d i o s so t h a t t he s t u d i o s would not have 

t o send a r e p r e s e n t a t i v e t o e v e r y forum i n which a c o p y r i g h t -

r e l a t e d case c o u l d a r i s e . Thus, the c o n t e x t i n t h i s s i t u a t i o n 

i n v o l v e s c o p y r i g h t h o l d e r s u t i l i z i n g r e p r e s e n t a t i v e s from 

t h e i r r e s p e c t i v e t r a d e o r g a n i z a t i o n s t o r e p r e s e n t t h e i r r i g h t s 

a t t r i a l . We do not b e l i e v e § 13A-8-80 s h o u l d be rea d t o 

r e q u i r e each c o p y r i g h t h o l d e r -- g e n e r a l l y , the r e c o r d l a b e l 

or movie s t u d i o — t o t e s t i f y a t e v e r y c r i m i n a l p r o c e e d i n g i n 

Alabama. 

Duff was a competent w i t n e s s who can be c o n s t r u e d as an 

"owner" of the r i g h t s d i s c u s s e d i n § 13A-8-80. T h e r e f o r e , the 

S t a t e p r e s e n t e d s u f f i c i e n t e v i d e n c e t h a t the r e c o r d i n g s 

c o n t a i n e d on the CDs and DVDs r e c o v e r e d from P o w e l l ' s v e h i c l e 

were t r a n s f e r r e d w i t h o u t the consent of the r i g h t f u l owner. 
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Duff t e s t i f i e d t h a t the CDs and DVDs were not made pu r s u a n t t o 

i n d u s t r y s t a n d a r d s i n t h a t they were "burned" onto a d i s k as 

opposed t o b e i n g " p r e s s e d " i n t o the d i s k . A d d i t i o n a l l y , none 

of t he CDs or DVDs were packaged i n a manner c o n s i s t e n t w i t h 

the i n d u s t r y p r a c t i c e , and no CD or DVD was accompanied by the 

art w o r k or i n f o r m a t i o n g e n e r a l l y a s s o c i a t e d w i t h t y p i c a l 

commercial r e p r o d u c t i o n . Moreover, a l t h o u g h P o w e l l was not 

charged w i t h any o f f e n s e a s s o c i a t e d w i t h the s a l e of the CDs 

or DVDs, the S t a t e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t P o w e l l 

was, i n f a c t , i n v o l v e d w i t h the b u y i n g and s e l l i n g of these 

r e p r o d u c t i o n s . Duff a l s o t e s t i f i e d t h a t any commercial 

a c t i v i t y on P o w e l l ' s p a r t was not a u t h o r i z e d by the c o p y r i g h t 

h o l d e r s . I t would be f a i r f o r the j u r y t o i n f e r t h a t P o w e l l ' s 

commercial a c t i v i t y , or i n t e n t t o engage i n commercial 

a c t i v i t y , e v i d e n c e d t h a t he was o p e r a t i n g w i t h o u t t he consent 

of the owners. Furthermore, taken as a whole, the evi d e n c e 

gave r i s e t o the i n f e r e n c e t h a t P o w e l l was o p e r a t i n g w i t h the 

knowledge t h a t h i s a c t i v i t i e s were t a k i n g p l a c e w i t h o u t t he 

consent of the owners. Thus, i t i s apparent t h a t the S t a t e 

p r e s e n t e d ample ev i d e n c e upon which the j u r y c o u l d have found 

t h a t the S t a t e p r o ved each and ever y element of § 13A-8-
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8 1 ( a ) ( 3 ) . A c c o r d i n g l y , the t r i a l c o u r t d i d not e r r i n denying 

P o w e l l ' s motion f o r a judgment of a c q u i t t a l . 

Based on the f o r e g o i n g , the judgment of the t r i a l c o u r t 

i s due t o be, and i s hereby, a f f i r m e d . 

AFFIRMED. 

Welch, P.J., and Windom, Burke, and J o i n e r , J J . , concur. 
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