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PER CURIAM. 

The a p p e l l a n t , J e n n i f e r C r a w f o r d , was c o n v i c t e d o f t h e f t 

o f p r o p e r t y i n t h e s e c o n d d e g r e e , a v i o l a t i o n o f § 1 3 A - 8 - 4 ( a ) , 

A l a . Code 1975, and was s e n t e n c e d t o 10 y e a r s i n p r i s o n , w h i c h 
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s e n t e n c e was s u s p e n d e d and she was p l a c e d on t h r e e y e a r s ' 

s u p e r v i s e d p r o b a t i o n . 1 T h i s a p p e a l f o l l o w e d . 

The S t a t e ' s e v i d e n c e t e n d e d t o show t h a t R i c k F r e e s , an 

i n v e s t i g a t o r w i t h T a r g e t C o r p o r a t i o n , w h i c h owns and o p e r a t e s 

d i s c o u n t r e t a i l s t o r e s , began i n v e s t i g a t i n g l o s s e s a t T a r g e t 

d i s c o u n t s t o r e s i n t h e B i r m i n g h a m a r e a when he r e c e i v e d 

i n f o r m a t i o n f r o m s e v e r a l s h o p l i f t e r s t h a t he s h o u l d l o o k a t 

t h e eBay Web s i t e f o r J.S.P. B a r g a i n s . F r e e s f o u n d t h a t t h e 

s i t e l i s t e d numerous i t e m s s i m i l a r t o i t e m s s t o l e n f r o m 

v a r i o u s T a r g e t s t o r e s i n t h e a r e a . P o l i c e t h e n c o n d u c t e d a 

s e r i e s o f u n d e r c o v e r s a l e s a t J i m ' s S u p e r Pawn s t o r e s i n t h e 

c i t i e s o f T r u s s v i l l e , Moody, H u f f m a n , and B i r m i n g h a m , w i t h t h e 

h e l p o f a c o n f i d e n t i a l i n f o r m a n t , M.B. 

D e t . S c o t t S a l s e r o f t h e B i r m i n g h a m P o l i c e D e p a r t m e n t 

t e s t i f i e d t h a t on O c t o b e r 24, 2007, he and M.B. went t o t h e 

Huffman s t o r e t o pawn t h r e e new i P o d s -- p o r t a b l e m e d i a 

p l a y e r s -- p r o v i d e d by T a r g e t . He s a i d t h a t he had h i s hand 

b a n d a g e d . When t h e y e n t e r e d t h e s t o r e , he s a i d , s e v e r a l s t o r e 

e m p l o y e e s , i n c l u d i n g C r a w f o r d , were b e h i n d t h e c o u n t e r . They 

1 C r a w f o r d was a l s o i n d i c t e d f o r r e c e i v i n g s t o l e n p r o p e r t y 
i n the second degree; however, the c i r c u i t c o u r t d i s m i s s e d 
t h a t charge b e f o r e the case was s u b m i t t e d t o the j u r y . 
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a p p r o a c h e d C r a w f o r d w i t h t h e t h r e e new i P o d s , p u t t h e i P o d s on 

t h e c o u n t e r , and t o l d C r a w f o r d t h a t t h e y w a n t e d t o s e l l them. 

C r a w f o r d , he s a i d , went t o a n o t h e r e m p l o y e e , B r y a n S t i d h a m . 

When C r a w f o r d came b a c k she s a i d t h a t t h e shop w o u l d g i v e them 

$195 f o r t h e m e r c h a n d i s e . S t i d h a m went i n t o t h e b a c k and came 

b a c k w i t h t h e money w h i l e C r a w f o r d e n t e r e d i n f o r m a t i o n i n t o a 

c o m p u t e r . D e t . S a l s e r t e s t i f i e d t h a t w h i l e C r a w f o r d was 

w o r k i n g on t h e t r a n s a c t i o n M.B. a s k e d how much t h e y w o u l d pay 

f o r a 6 0 - g i g a b y t e i P o d and i f t h e y c o u l d b r i n g more new i P o d s 

i n t h e n e x t day. 

The S t a t e p l a y e d a r e c o r d i n g o f t h e t r a n s a c t i o n f o r t h e 

j u r y . 2 I t shows t h e f o l l o w i n g : D u r i n g t h e t r a n s a c t i o n M.B. 

a s k e d D e t . S a l s e r a b o u t h i s hand. D e t . S a l s e r r e s p o n d e d t h a t 

i t was b e t t e r and t h a t t h e b l e e d i n g had s t o p p e d . M.B. s a i d : 

"I'm t i r e d o f s t e a l i n g , man. I'm so t i r e d . I'm r e a d y t o go 

home now." M.B. t h e n a s k e d D e t . S a l s e r : " Y o u ' l l t h i n k t w i c e 

b e f o r e y o u w r e s t l e them c a s e s a g a i n , won't y o u ? " and D e t . 

S a l s e r r e s p o n d e d : "Yep." M.B. a l s o s a i d : "Man, s _ _ _ , I need 

t o g e t me one good l i c k a b o u t a f g b i g s c r e e n t . v . and be 

t h r o u g h w i t h i t . " A f t e r C r a w f o r d t o l d them how much t h e y 

2 P u r s u a n t t o Rule 13, A l a . R. App. P., we r e q u e s t e d the 
audio r e c o r d i n g of the t r a n s a c t i o n . 
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w o u l d g e t f o r t h e i P o d s , M.B. s a i d : " T h a t ' s n o t b a d , I g u e s s , " 

and D e t . S a l s e r r e s p o n d e d : " I c u t my damn hand g e t t i n g them 

t h i n g s o u t o f t h e c a s e . " 

Todd P o s e y o f t h e T r u s v i l l e P o l i c e D e p a r t m e n t t e s t i f i e d 

t h a t t h e y e x e c u t e d s e a r c h w a r r a n t s a t J i m ' s S u p e r Pawn s t o r e s 

i n Moody, T r u s s v i l l e , and H u f f m a n . A t t h e T r u s s v i l l e s t o r e 

p o l i c e d i s c o v e r e d a room t h a t c o n t a i n e d new i t e m s t h a t 

a p p e a r e d t o be f o r s a l e on t h e J.S.P. B a r g a i n s I n t e r n e t Web 

s i t e . They f o u n d s h i p p i n g l a b e l s , p a c k a g i n g m a t e r i a l s , and a 

f o l d e r o f t i c k e t s f o r i t e m s t h a t had been b o u g h t d u r i n g t h e 

s t i n g o p e r a t i o n s . The f o l d e r was l a b e l e d " i t e m s b o u g h t f o r 

eBay." 

D e t . James Coleman o f t h e B i r m i n g h a m P o l i c e D e p a r t m e n t 

t e s t i f i e d t h a t he was t h e l e a d i n v e s t i g a t o r on t h e c a s e . He 

s a i d t h a t , d u r i n g t h e s a l e i n v o l v i n g C r a w f o r d , M.B., and D e t . 

S a l s e r , n e i t h e r M.B. n o r D e t . S a l s e r went up t o C r a w f o r d and 

s a i d t h a t t h e i P o d s were s t o l e n , b u t t h e y i m p l i e d t h a t t h e 

i P o d s were s t o l e n . D e t . Coleman f u r t h e r t e s t i f i e d t h a t t h e y 

e x e c u t e d a s e a r c h w a r r a n t a t t h e H uffman s t o r e and d i s c o v e r e d 

two o f t h e i P o d s C r a w f o r d had p u r c h a s e d i n t h e b a c k s t o r a g e 

a r e a o f t h e s t o r e and t h e t h i r d i P o d on t h e s a l e s f l o o r . He 
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t e s t i f i e d t h a t a c c o r d i n g t o t h e c i t y c o d e , pawnshops were 

s u p p o s e d t o p r o v i d e i n f o r m a t i o n r e g a r d i n g t h e i t e m s t h e y t a k e 

i n b u t t h a t , i n t h i s c a s e , t h e y gave o n l y two s e r i a l numbers. 

Th e r e was a l s o t e s t i m o n y t o t h e e f f e c t t h a t s t a t e l a w r e q u i r e d 

a pawnshop t o h o l d m e r c h a n d i s e f o r 15 days b e f o r e p u t t i n g i t 

up f o r s a l e o r t r a n s f e r r i n g i t t o a n o t h e r l o c a t i o n . 

C r a w f o r d t e s t i f i e d t h a t i n 2007 she was w o r k i n g a t J i m ' s 

S u p e r Pawn p a r t - t i m e and t h a t h e r p r i m a r y r e s p o n s i b i l i t i e s 

were t o c l e a n t h e s t o r e and m e r c h a n d i s e . She o c c a s i o n a l l y 

h a n d l e d t r a n s a c t i o n s , she s a i d , b u t she had t o c o n s u l t a 

manager on what i t e m s t h e s t o r e w o u l d buy. On t h e day M.B. 

and D e t . S a l s e r came i n w i t h t h e i P o d s , she s a i d , she t o o k t h e 

m e r c h a n d i s e t o S t i d h a m , who was i n t h e b a c k , and he e x a m i n e d 

i t and gave h e r a p r i c e . C r a w f o r d s a i d t h a t she went b a c k and 

t o l d them t h e p r i c e and t h e n she went t o t h e c o m p u t e r t h a t was 

away f r o m t h e c o u n t e r t o im p u t t h e d a t a f r o m t h e t r a n s a c t i o n . 

C r a w f o r d t e s t i f i e d t h a t she d i d n o t h e a r M.B. o r D e t . S a l s e r 

s a y a n y t h i n g a b o u t b r e a k i n g i n t o a c a s e o r a n y t h i n g t o do w i t h 

a c a s e , t h a t she d i d n o t h e a r a n y t h i n g t h a t l e d h e r t o b e l i e v e 

t h a t t h e i P o d s were s t o l e n , t h a t i t was l o u d i n t h e s t o r e , and 

t h a t no one e x p l i c i t l y t o l d h e r t h a t t h e i P o d s were s t o l e n . 
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She s a i d t h a t when she p u t t h e number o f t h e i P o d s i n t h e 

c o m p u t e r she g o t m i x e d up and t r a n s p o s e d t h e m i d d l e f o u r 

d i g i t s o f t h e s e r i a l numbers. C r a w f o r d t e s t i f i e d t h a t she 

w o u l d n o t k n o w i n g l y t a k e s t o l e n p r o p e r t y and t h a t many 

c u s t o m e r s b r o u g h t i n new p r o p e r t y t o pawn. 

C r a w f o r d a r g u e s on a p p e a l t h a t t h e S t a t e f a i l e d t o 

p r e s e n t s u f f i c i e n t e v i d e n c e t o s u p p o r t h e r c o n v i c t i o n . 

S p e c i f i c a l l y , she a r g u e s t h a t t h e S t a t e d i d n o t p r o v e t h a t 

D e t . S a l s e r and M.B. " e x p l i c i t l y " r e p r e s e n t e d t o h e r t h a t t h e 

i P o d s were s t o l e n ; r a t h e r , she a r g u e s , t h e y o n l y i m p l i e d t h a t 

t h e i t e m s were s t o l e n . 

" I n d e c i d i n g w h e t h e r t h e r e i s s u f f i c i e n t e v i d e n c e t o 
s u p p o r t t h e v e r d i c t o f t h e j u r y and t h e j u d g m e n t o f 
t h e t r i a l c o u r t , t h e e v i d e n c e must be r e v i e w e d i n 
t h e l i g h t most f a v o r a b l e t o t h e p r o s e c u t i o n . Cumbo  
v. S t a t e , 368 So. 2d 871 ( A l a . C r . App. 1 9 7 8 ) , c e r t . 
d e n i e d , 368 So. 2d 877 ( A l a . 1 9 7 9 ) . C o n f l i c t i n g 
e v i d e n c e p r e s e n t s a j u r y q u e s t i o n n o t s u b j e c t t o 
r e v i e w on a p p e a l , p r o v i d e d t h e s t a t e ' s e v i d e n c e 
e s t a b l i s h e s a p r i m a f a c i e c a s e . Gunn v. S t a t e , 387 
So. 2d 280 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 387 So. 2d 
283 ( A l a . 1 9 8 0 ) . The t r i a l c o u r t ' s d e n i a l o f a 
m o t i o n f o r a judgment o f a c q u i t t a l must be r e v i e w e d 
by d e t e r m i n i n g w h e t h e r t h e r e e x i s t e d l e g a l e v i d e n c e 
b e f o r e t h e j u r y , a t t h e t i m e t h e m o t i o n was made, 
f r o m w h i c h t h e j u r y by f a i r i n f e r e n c e c o u l d have 
f o u n d t h e a p p e l l a n t g u i l t y . Thomas v. S t a t e , 363 So. 
2d 1020 ( A l a . C r . App. 1978 ). I n a p p l y i n g t h i s 
s t a n d a r d , t h e a p p e l l a t e c o u r t w i l l d e t e r m i n e o n l y i f 
l e g a l e v i d e n c e was p r e s e n t e d f r o m w h i c h t h e j u r y 
c o u l d have f o u n d t h e d e f e n d a n t g u i l t y b e y o n d a 
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r e a s o n a b l e d o u b t . W i l l i s v. S t a t e , 447 So. 2d 199 
( A l a . C r . App. 1 9 8 3 ) ; Thomas v. S t a t e . When t h e 
e v i d e n c e r a i s e s q u e s t i o n s o f f a c t f o r t h e j u r y and 
s u c h e v i d e n c e , i f b e l i e v e d , i s s u f f i c i e n t t o s u s t a i n 
a c o n v i c t i o n , t h e d e n i a l o f a m o t i o n f o r a judgment 
o f a c q u i t t a l by t h e t r i a l c o u r t does n o t c o n s t i t u t e 
e r r o r . Young v. S t a t e , 283 A l a . 676, 220 So. 2d 843 
( 1 9 6 9 ) ; W i l l i s v. S t a t e . A v e r d i c t o f c o n v i c t i o n 
w i l l n o t be s e t a s i d e on t h e g r o u n d o f i n s u f f i c i e n c y 
o f t h e e v i d e n c e u n l e s s , a l l o w i n g a l l r e a s o n a b l e 
p r e s u m p t i o n s f o r i t s c o r r e c t n e s s , t h e p r e p o n d e r a n c e 
o f t h e e v i d e n c e a g a i n s t t h e v e r d i c t i s so d e c i d e d as 
t o c l e a r l y c o n v i n c e t h i s c o u r t t h a t i t was wrong and 
u n j u s t . " 

B r e c k e n r i d g e v. S t a t e , 628 So. 2d 1012, 1018 ( A l a . C r i m . App. 

1 9 9 3 ) . 

"'"The r o l e o f a p p e l l a t e c o u r t s i s n o t 
t o s a y what t h e f a c t s a r e . Our r o l e ... i s 
t o j u d g e w h e t h e r t h e e v i d e n c e i s l e g a l l y 
s u f f i c i e n t t o a l l o w s u b m i s s i o n o f an i s s u e 
f o r d e c i s i o n t o t h e j u r y . " Ex p a r t e 
B a n k s t o n , 358 So. 2d 1040, 1042 ( A l a . 
1 9 7 8 ) . An a p p e l l a t e c o u r t may i n t e r f e r e 
w i t h t h e j u r y ' s v e r d i c t o n l y where i t 
r e a c h e s "a c l e a r c o n c l u s i o n t h a t t h e 
f i n d i n g and judgment a r e wrong." K e l l y v. 
S t a t e , 273 A l a . 240 , 244, 139 So. 2d 326 
( 1 9 6 2 ) . "The r u l e i s c l e a r l y e s t a b l i s h e d i n 
t h i s S t a t e t h a t a v e r d i c t o f c o n v i c t i o n 
s h o u l d n o t be s e t a s i d e on t h e g r o u n d o f 
t h e i n s u f f i c i e n c y o f t h e e v i d e n c e t o 
s u s t a i n t h e v e r d i c t , u n l e s s , a f t e r a l l o w i n g 
a l l r e a s o n a b l e p r e s u m p t i o n s o f i t s 
c o r r e c t n e s s , t h e p r e p o n d e r a n c e o f t h e 
e v i d e n c e a g a i n s t t h e v e r d i c t i s so d e c i d e d 
as t o c l e a r l y c o n v i n c e t h e c o u r t t h a t i t 
was wrong and u n j u s t . " B r i d g e s v. S t a t e , 
284 A l a . 412, 420, 225 So. 2d 821 
(1969) A v e r d i c t on c o n f l i c t i n g 
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e v i d e n c e i s c o n c l u s i v e on a p p e a l . R o b e r s o n  
v. S t a t e , 162 A l a . 30, 50 So. 345 ( 1 9 0 9 ) . 
" [ W]here t h e r e i s ample e v i d e n c e o f f e r e d by 
t h e s t a t e t o s u p p o r t a v e r d i c t , i t s h o u l d 
n o t be o v e r t u r n e d even t h o u g h t h e e v i d e n c e 
o f f e r e d by t h e d e f e n d a n t i s i n s h a r p 
c o n f l i c t t h e r e w i t h and p r e s e n t s a 
s u b s t a n t i a l d e f e n s e . " F u l l e r v. S t a t e , 269 
A l a . 312, 333, 113 So. 2d 153 ( 1 9 5 9 ) , c e r t . 
d e n i e d , F u l l e r v. A l a b a m a , 361 U.S. 936, 80 
S.Ct. 380, 4 L.Ed.2d 358 ( 1 9 6 0 ) . ' G r a n g e r  
[v. S t a t e ] , 473 So. 2d [1137,] 1139 [ ( A l a . 
C r i m . App. 1 9 8 5 ) ] . 

" . . . ' C i r c u m s t a n t i a l e v i d e n c e a l o n e i s enough t o 
s u p p o r t a g u i l t y v e r d i c t o f t h e most h e i n o u s c r i m e , 
p r o v i d e d t h e j u r y b e l i e v e s b e y o n d a r e a s o n a b l e d o u b t 
t h a t t h e a c c u s e d i s g u i l t y . ' W h i t e v. S t a t e , 294 
A l a . 265, 272, 314 So. 2d 857 , c e r t . d e n i e d , 423 
U.S. 951, 96 S.Ct. 373, 46 L.Ed.2d 288 ( 1 9 7 5 ) . 
' C i r c u m s t a n t i a l e v i d e n c e i s i n n o w i s e c o n s i d e r e d 
i n f e r i o r e v i d e n c e and i s e n t i t l e d t o t h e same w e i g h t 
as d i r e c t e v i d e n c e p r o v i d e d i t p o i n t s t o t h e g u i l t 
o f t h e a c c u s e d . ' C o c h r a n v. S t a t e , 500 So. 2d 1161, 
1177 ( A l a . C r . App. 1 9 8 4 ) , a f f i r m e d i n p e r t i n e n t 
p a r t , r e v e r s e d i n p a r t on o t h e r g r o u n d s , Ex p a r t e  
C o c h r a n , 500 So. 2d 1179 ( A l a . 1 9 8 5 ) . " 

W h i t e v. S t a t e , 546 So. 2d 1014, 1017 ( A l a . C r i m . App. 1 9 8 9 ) . 

" [ B ] e c a u s e i n t e n t i s a s t a t e o f m i n d , i t i s r a r e l y 
s u s c e p t i b l e o f d i r e c t o r p o s i t i v e p r o o f . I n s t e a d , 
t h e e l e m e n t o f i n t e n t must u s u a l l y be i n f e r r e d f r o m 
t h e f a c t s t e s t i f i e d t o by t h e w i t n e s s e s t o g e t h e r 
w i t h t h e c i r c u m s t a n c e s as d e v e l o p e d by t h e e v i d e n c e . 
S e a t o n v. S t a t e , 645 So. 2d 341, 343 ( A l a . C r i m . 
App. 1994) ( q u o t i n g McCord v. S t a t e , 501 So. 2d 520, 
528-29 ( A l a . C r i m . App. 1 9 8 6 ) ) . ... F i n a l l y , ' " [ t ] h e 
i n t e n t o f a d e f e n d a n t a t t h e t i m e o f t h e o f f e n s e i s 
a j u r y q u e s t i o n . " ' C.G. v. S t a t e , 841 So. 2d 281, 
291 ( A l a . C r i m . App. 2 0 0 1 ) , a f f ' d , 841 So. 2d 292 
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( A l a . 2 0 0 2 ) , q u o t i n g Downing v. S t a t e , 620 So. 2d 
983, 985 ( A l a . C r i m . App. 1 9 9 3 ) . " 

P i l l e y v. S t a t e , 930 So. 2d 550 , 564-65 ( A l a . C r i m . App. 

2 0 0 5 ) . 

S e c t i o n 13A-8-2, A l a . Code 1975, s t a t e s : 

"A p e r s o n commits t h e c r i m e o f t h e f t o f p r o p e r t y 
i f he o r s h e : 

f i 

"(3) K n o w i n g l y o b t a i n s o r e x e r t s c o n t r o l o v e r 
p r o p e r t y i n t h e c u s t o d y o f a l a w e n f o r c e m e n t a g e n c y 
w h i c h was e x p l i c i t l y r e p r e s e n t e d t o t h e p e r s o n by an 
a g e n t o f t h e l a w e n f o r c e m e n t a g e n c y as b e i n g 
s t o l e n . " 

( E mphasis a d d e d . ) 3 S e c t i o n 1 3 A - 8 - 4 ( a ) , A l a . Code 1975, 

p r o v i d e s t h a t t h e f t o f p r o p e r t y i n t h e s e c o n d d e g r e e i s t h e 

t h e f t o f p r o p e r t y " w h i c h e x c e e d s f i v e h u n d r e d d o l l a r s ($500) 

i n v a l u e b u t does n o t e x c e e d two t h o u s a n d f i v e h u n d r e d d o l l a r s 

($2,500) i n v a l u e , and w h i c h i s n o t t a k e n f r o m t h e p e r s o n o f 

a n o t h e r . " 

A labama has y e t t o a d d r e s s t h e e x t e n t o f e v i d e n c e 

n e c e s s a r y t o s a t i s f y t h e " e x p l i c i t " r e q u i r e m e n t o f § 13A-8-

2 ( 3 ) , A l a . Code 1975. I n o r d e r t o s u s t a i n a c o n v i c t i o n f o r 

3 S e c t i o n 13A-8-2(3), A l a . Code 1975, was added when the 
t h e f t s t a t u t e was amended e f f e c t i v e September 1, 2003. See 
A c t No. 2003-355, A l a . A c t s 2003. 
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t h e f t o f p r o p e r t y , t h e S t a t e had t o p r o v e t h a t C r a w f o r d 

" [ k ] n o w i n g l y o b t a i n [ e d ] o r e x e r t [ e d ] c o n t r o l o v e r p r o p e r t y i n 

t h e c u s t o d y o f a l a w e n f o r c e m e n t a g e n c y w h i c h was e x p l i c i t l y 

r e p r e s e n t e d t o [ h e r ] by an a g e n t o f t h e l a w e n f o r c e m e n t a g e n c y 

as b e i n g s t o l e n . " § 1 3 A - 8 - 2 ( 3 ) , A l a . Code 1975 ( e m p h a s i s 

a d d e d ) . 

I t i s a w e l l e s t a b l i s h e d p r i n c i p l e o f s t a t u t o r y 

i n t e r p r e t a t i o n t h a t " [ w ] h e r e t h e m eaning o f t h e p l a i n l a n g u a g e 

o f t h e s t a t u t e i s c l e a r , i t must be c o n s t r u e d a c c o r d i n g t o i t s 

p l a i n l a n g u a g e . " Ex p a r t e U n i t e d S e r v . S t a t i o n s , I n c . , 628 

So. 2d 501, 504 ( A l a . 1 9 9 3 ) . " P r i n c i p l e s o f s t a t u t o r y 

c o n s t r u c t i o n i n s t r u c t t h i s C o u r t t o i n t e r p r e t t h e p l a i n 

l a n g u a g e o f a s t a t u t e t o mean e x a c t l y what i t s a y s and t o 

engage i n j u d i c i a l c o n s t r u c t i o n o n l y i f t h e l a n g u a g e i n t h e 

s t a t u t e i s a m b i g u o u s . " Ex p a r t e P r a t t , 815 So. 2d 532, 535 

( A l a . 2 0 0 1 ) . 

" ' " [ C ] r i m i n a l s t a t u t e s must be s t r i c t l y c o n s t r u e d , 
t o a v o i d e n s n a r i n g b e h a v i o r t h a t i s n o t c l e a r l y 
p r o s c r i b e d . " ' U n i t e d S t a t e s v. B r i d g e s , 493 F.2d 
918, 922 ( 5 t h C i r . 1 9 7 4 ) . 

" ' I n U n i t e d S t a t e s v. B o s t o n & M. RR Co., 
380 U.S. 157, 85 S.Ct. 868, 870, 13 L.Ed.2d 
728 ( 1 9 6 5 ) , t h e Supreme C o u r t s t a t e d : 
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"'"A c r i m i n a l s t a t u t e i s t o 
be c o n s t r u e d s t r i c t l y , n o t 
l o o s e l y . Such a r e t h e t e a c h i n g s 
o f o u r c a s e s f r o m U n i t e d S t a t e s  
v. W i l t b e r g e r , 5 Wheat. 76, 5 
L.Ed. 37 [(1820 ) ] , down t o t h i s 
day. C h i e f J u s t i c e M a r s h a l l s a i d 
i n t h a t c a s e : 

"'"'The r u l e t h a t 
p e n a l l a w s a r e t o be 
c o n s t r u e d s t r i c t l y , i s , 
p e r h a p s , n o t much l e s s 
o l d t h a n c o n s t r u c t i o n 
i t s e l f . I t i s f o u n d e d 
on t h e t e n d e r n e s s o f 
t h e l a w f o r t h e r i g h t s 
o f i n d i v i d u a l s ; and on 
t h e p l a i n p r i n c i p l e 
t h a t t h e power o f 
p u n i s h m e n t i s v e s t e d i n 
t h e l e g i s l a t i v e , n o t i n 
t h e j u d i c i a l 
d e p a r t m e n t . ' I d . , p. 
95. 

"'"The f a c t t h a t a p a r t i c u l a r 
a c t i v i t y may be w i t h i n t h e same 
g e n e r a l c l a s s i f i c a t i o n and p o l i c y 
o f t h o s e c o v e r e d does n o t 
n e c e s s a r i l y b r i n g i t w i t h i n t h e 
a m b i t o f t h e c r i m i n a l 
p r o h i b i t i o n . U n i t e d S t a t e s v.  
W e i t z e l , 246 U.S. 533, 38 S.Ct. 
381, 62 L.Ed. 872 [ ( 1 9 1 8 ) ] . " 

" ' M o r e o v e r , "one ' i s n o t t o be s u b j e c t e d t o 
a p e n a l t y u n l e s s t h e words o f t h e s t a t u t e 
p l a i n l y impose i t , ' K e p p e l v. T i f f i n  
S a v i n g s Bank, 197 U.S. 356, 362, 25 S.Ct. 
443, 49 L.Ed. 790 [ ( 1 9 0 5 ) ] . '[W]hen c h o i c e 
has t o be made between two r e a d i n g s o f what 
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c o n d u c t C o n g r e s s has made a c r i m e , i t i s 
a p p r o p r i a t e , b e f o r e we c h o o s e t h e h a r s h e r 
a l t e r n a t i v e , t o r e q u i r e t h a t C o n g r e s s 
s h o u l d have s p o k e n i n l a n g u a g e t h a t i s 
c l e a r and d e f i n i t e . ' U n i t e d S t a t e s v.  
U n i v e r s a l C.I.T. C r e d i t C o r p . , 34 4 U.S. 
218, 221-222, 73 S.Ct. 227, 229-230, 97 
L.Ed. 260 [ ( 1 9 5 2 ) ] . " U n i t e d S t a t e s v.  
C a m p o s - S e r r a n o , 404 U.S. 293, 297, 92 S.Ct. 
471, 474, 30 L.Ed.2d 457 ( 1 9 7 1 ) . ' 

" B r i d g e s , 493 F.2d a t 923. 

"'Words u s e d i n t h e s t a t u t e must be g i v e n t h e i r 
n a t u r a l , p l a i n , o r d i n a r y , and commonly u n d e r s t o o d 
m e a n i n g . ' Alabama Farm B u r e a u Mut. C a s u a l t y I n s .  
Co. v. C i t y o f H a r t s e l l e , 460 So. 2d 1219, 1223 
( A l a . 1 9 8 4 ) . The g e n e r a l r u l e o f c o n s t r u c t i o n f o r 
t h e p r o v i s i o n s o f t h e Alabama C r i m i n a l Code i s f o u n d 
i n A l a . Code 1975, § 13A-1-6: ' A l l p r o v i s i o n s o f 
t h i s t i t l e s h a l l be c o n s t r u e d a c c o r d i n g t o t h e f a i r 
i m p o r t o f t h e i r t e r m s t o pro m o t e j u s t i c e and t o 
e f f e c t t h e o b j e c t s o f t h e l a w , i n c l u d i n g t h e 
p u r p o s e s s t a t e d i n s e c t i o n 13A-1-3.' Among t h e 
p u r p o s e s s t a t e d i n § 13A-1-4 i s t h a t f o u n d i n 
s u b s e c t i o n ( 2 ) : 'To g i v e f a i r w a r n i n g o f t h e n a t u r e 
o f t h e c o n d u c t p r o s c r i b e d . ' " 

C a r r o l l v. S t a t e , 599 So. 2d 1253, 1264-65 ( A l a . C r i m . App. 

1 9 9 2 ) . 

The t e r m " e x p l i c i t " i s d e f i n e d as " f u l l y r e v e a l e d o r 

e x p r e s s e d w i t h o u t v a g u e n e s s , i m p l i c a t i o n o r a m b i g u i t y : 

l e a v i n g no q u e s t i o n as t o meaning o r i n t e n t . " M e r r i a m  

W e b s t e r ' s C o l l e g i a t e D i c t i o n a r y 441 ( 1 1 t h ed. 2 0 0 3 ) . 4 The use 

4 A l t h o u g h the term " e x p l i c i t " i s d e f i n e d i n e a r l i e r 
e d i t i o n s of B l a c k ' s Law D i c t i o n a r y , a d e f i n i t i o n f o r 
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o f t h e t e r m " e x p l i c i t l y " i n § 13A-8-2(3) i s n o t am b i g u o u s . 

When t h e p l a i n , o r d i n a r y , and commonly u n d e r s t o o d m eaning i s 

a p p l i e d t o t h e l a n g u a g e i n § 1 3 A - 8 - 2 ( 3 ) , i t i s c l e a r t h a t t h e 

l e g i s l a t u r e i n t e n d e d a p e r s o n c h a r g e d u n d e r t h i s p a r t i c u l a r 

p r o v i s i o n o f t h e t h e f t s t a t u t e have k n o w l e d g e , b e y o n d t h a t 

w h i c h c o u l d be i m p l i e d , t h a t t h e p r o p e r t y i n t h e c u s t o d y o f 

t h e l a w - e n f o r c e m e n t a g e n c y was i n f a c t s t o l e n . 

H e r e , t h e e v i d e n c e p r e s e n t e d by t h e S t a t e e s t a b l i s h e d 

t h a t Det. S a l s e r and M.B. d i d n o t e x p l i c i t l y r e p r e s e n t t o 

C r a w f o r d t h a t t h e i P o d s t h e y were s e e k i n g t o pawn had been 

s t o l e n . I n d e e d , Det. Coleman, t h e l e a d i n v e s t i g a t o r i n t h i s 

c a s e , a d m i t t e d as much. Coleman t e s t i f i e d t h a t t h e p l a n was 

f o r Det. S a l s e r and an i n f o r m a n t t o go i n t o t h e pawnshop, 

e x p l a i n t h a t t h e p r o p e r t y was s t o l e n , and see i f t h e pawnshop 

w o u l d t a k e t h e p r o p e r t y . However, he a d m i t t e d t h a t d u r i n g t h e 

s a l e i n v o l v i n g C r a w f o r d , M.B., and Det. S a l s e r , n e i t h e r M.B. 

no r Det. S a l s e r s a i d t h a t t h e i P o d s were s t o l e n b u t m e r e l y 

i m p l i e d t h a t t h e y were s t o l e n . The f a c t t h a t Det. S a l s e r and 

" e x p l i c i t " i s not i n c l u d e d i n the c u r r e n t e d i t i o n , which i s 
the e i g h t h e d i t i o n . See B l a c k ' s Law D i c t i o n a r y 519 (5th ed. 
1979) ( " e x p l i c i t " d e f i n e d as " [ n ] o t obscure or ambiguous; 
h a v i n g no d i s g u i s e d meaning or r e s e r v a t i o n ; c l e a r i n 
u n d e r s t a n d i n g . " ) . 
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M.B. b e l i e v e d t h a t C r a w f o r d "had t o have h e a r d " what was s a i d 

d u r i n g t h e i r c o n v e r s a t i o n b e c a u s e o f h e r c l o s e p r o x i m i t y t o 

them s i m p l y f a i l s t o e s t a b l i s h an " e x p l i c i t r e p r e s e n t a t i o n " as 

r e q u i r e d by § 1 3 A - 8 - 2 ( 3 ) , A l a . Code 1975. 

The l e g i s l a t u r e ' s use o f t h e t e r m " e x p l i c i t l y " i n t h e 

s t a t u t e c o n n o t e s a more s t r i n g e n t l e v e l o f p r o o f t h a n n o r m a l l y 

r e q u i r e d by l a w . Had t h e l e g i s l a t u r e i n t e n d e d t o r e q u i r e a 

l e s s e r d e g r e e o f p r o o f , i t w o u l d n o t have u s e d s u c h a p r e c i s e 

t e r m as " e x p l i c i t l y . " A l t h o u g h t h e S t a t e p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t C r a w f o r d may have had r e a s o n t o b e l i e v e t h a t 

t h e i P o d s were s t o l e n , t h e e v i d e n c e was i n s u f f i c i e n t t o 

s u p p o r t a c o n v i c t i o n u n d e r § 1 3 A - 8 - 2 ( 3 ) , A l a . Code 1975, 

b e c a u s e no e x p l i c i t r e p r e s e n t a t i o n s were made t o C r a w f o r d t h a t 

t h e i P o d s were i n f a c t s t o l e n . 5 

F o r t h e f o r e g o i n g r e a s o n s , C r a w f o r d ' s c o n v i c t i o n f o r 

t h e f t o f p r o p e r t y i n t h e s e c o n d d e g r e e i s due t o be s e t a s i d e 

and a judgment r e n d e r e d i n h e r f a v o r . 

REVERSED AND JUDGMENT RENDERED. 

Welch, P.J., and Windom, K e l l u m , Burke, and J o i n e r , J J . , 

concur. 

5 C f . Flowers v. S t a t e , 843 S.W.2d 38 (Tex. Crim. App. 
1992) ( h o l d i n g t h a t an o f f i c e r ' s s l a n g statement t h a t the 
equipment was " r i p p e d o f f " was s u f f i c i e n t t o prove an e x p l i c i t 
r e p r e s e n t a t i o n under a s i m i l a r Texas t h e f t s t a t u t e ) . 
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