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The a p p e l l a n t , W a l t e r P a t r i c k , appeals from the c i r c u i t 

c o u r t ' s summary d e n i a l of h i s p e t i t i o n f o r p o s t c o n v i c t i o n 

r e l i e f f i l e d p u r s u a n t t o Rule 32, A l a . R. C r i m . P., i n which 

he c h a l l e n g e d h i s June 2004 c o n v i c t i o n f o r sodomy i n the f i r s t 
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degree and h i s r e s u l t i n g sentence of 30 y e a r s ' i m p r i s o n m e n t . 

T h i s c o u r t a f f i r m e d P a t r i c k ' s c o n v i c t i o n and sentence by 

u n p u b l i s h e d memorandum. See P a t r i c k v. S t a t e , 954 So. 2d 1141 

( A l a . Crim. App. 2 0 0 5 ) ( t a b l e ) . A c e r t i f i c a t e of judgment was 

i s s u e d on December 9, 2005. 

On September 8, 2009, P a t r i c k f i l e d the i n s t a n t Rule 32 

p e t i t i o n i n which he r a i s e d c l a i m s of i n e f f e c t i v e a s s i s t a n c e 

of t r i a l and a p p e l l a t e c o u n s e l . I n h i s p e t i t i o n , P a t r i c k 

acknowledged t h a t h i s p e t i t i o n was u n t i m e l y p u r s u a n t t o Rule 

3 2 . 2 ( c ) , A l a . R. Crim. P.; however, P a t r i c k a l l e g e d t h a t 

" e x c u s a b l e n e g l e c t " o u t s i d e h i s c o n t r o l r e s u l t e d i n the 

u n t i m e l y f i l i n g h i s Rule 32 p e t i t i o n . (C. 15.) S p e c i f i c a l l y , 

P a t r i c k a l l e g e d t h a t h i s a p p e l l a t e c o u n s e l , Vader A l 

Pennington, had i n f o r m e d P a t r i c k and h i s w i f e t h a t he would 

f i l e a t i m e l y Rule 32 p e t i t i o n on P a t r i c k ' s b e h a l f when, i n 

f a c t , Pennington d i d not do so. F u r t h e r , P a t r i c k a l l e g e d t h a t 

Pennington had agreed t o f o r w a r d a copy of the Rule 32 

p e t i t i o n , once f i l e d , t o P a t r i c k , which, P a t r i c k a l l e g e d , he 

had not r e c e i v e d . A f t e r some time had passed and P a t r i c k d i d 

not r e c e i v e a copy, P a t r i c k i n i t i a t e d correspondence w i t h 

P ennington, but he r e c e i v e d no response. P a t r i c k a l l e g e d t h a t 
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h i s w i f e s u b s e q u e n t l y attempted t o i n i t i a t e c o n t a c t w i t h 

Pennington. A f t e r making c o n t a c t w i t h Pennington, she was t o l d 

t h a t the Rule 32 p e t i t i o n had been f i l e d i n the c i r c u i t c o u r t . 

S t i l l h a v i n g no copy of the Rule 32 p e t i t i o n p u r p o r t e d l y f i l e d 

by Pennington i n t h e i r p o s s e s s i o n , P a t r i c k and h i s w i f e 

attempted a g a i n t o c o n t a c t Pennington. P a t r i c k s t a t e d t h a t he 

and h i s w i f e attempted t o c o n t a c t Pennington v i a c e r t i f i e d 

m a i l and e l e c t r o n i c m a i l . P a t r i c k c l a i m e d t h a t , a f t e r numerous 

f a i l e d attempts t o e s t a b l i s h c o n t a c t , h i s w i f e c o n t a c t e d the 

Washington C i r c u i t C ourt c l e r k ' s o f f i c e and was t o l d t h a t no 

Rule 32 p e t i t i o n had been f i l e d on P a t r i c k ' s b e h a l f . 

T h e r e a f t e r , P a t r i c k f i l e d a f o r m a l c o m p l a i n t w i t h the Alabama 

S t a t e B a r . P a t r i c k a t t a c h e d t o h i s Rule 32 p e t i t i o n , among 

o t h e r t h i n g s , a June 23, 2009, l e t t e r a d d r e s s e d t o P a t r i c k 

from the D i s c i p l i n a r y Commission of the Alabama S t a t e Bar 

s t a t i n g t h a t i t had det e r m i n e d t h a t f o r m a l charges s h o u l d be 

f i l e d a g a i n s t Pennington. 

A t the same time he f i l e d h i s September 8, 2009, Rule 32 

p e t i t i o n , P a t r i c k a l s o f i l e d a " M o t i o n f o r Enlargement of 

Time" i n which he r e q u e s t e d t h a t the c i r c u i t c o u r t e n l a r g e the 

time l i m i t a t i o n i n Rule 3 2 . 2 ( c ) , A l a . R. Crim. P. I n sup p o r t 
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of h i s r e q u e s t , P a t r i c k r e a s s e r t e d the same f a c t s t h a t he had 

a s s e r t e d i n h i s Rule 32 p e t i t i o n . P a t r i c k s t a t e d t h a t he had 

been r e p r e s e n t e d by Pennington, whom he had r e t a i n e d as h i s 

a p p e l l a t e c o u n s e l on d i r e c t a p p e a l and who had d e c l a r e d t h a t 

he would pursue p o s t c o n v i c t i o n r e l i e f on h i s b e h a l f by f i l i n g 

a Rule 32 p e t i t i o n . P a t r i c k f u r t h e r a l l e g e d t h a t he and h i s 

w i f e had r e q u e s t e d from Pennington on numerous o c c a s i o n s a 

copy of the f i l e d Rule 32 p e t i t i o n and t h a t Pennington was 

e v a s i v e , gave numerous excuses i n an attempt t o j u s t i f y h i s 

d e l a y i n not p r o v i d i n g a copy, and u l t i m a t e l y f a i l e d t o 

p r o v i d e a copy of the Rule 32 p e t i t i o n t o P a t r i c k . P a t r i c k 

s t a t e d t h a t he b e l i e v e d h i s a t t o r n e y ' s r e p r e s e n t a t i o n t h a t a 

Rule 32 had been t i m e l y f i l e d on h i s b e h a l f . 

On September 15, 2009, the c i r c u i t c o u r t g r a n t e d 

P a t r i c k ' s motion f o r enlargement of time and o r d e r e d t h a t a l l 

R u l e 32 motions be f i l e d w i t h i n 30 days. On September 30, 

2009, the S t a t e f i l e d a response i n which i t a s s e r t e d t h a t 

P a t r i c k ' s Rule 32 p e t i t i o n was t i m e - b a r r e d under Rule 3 2 . 2 ( c ) , 

A l a . R. Crim. P. Without c o n d u c t i n g a h e a r i n g , the c i r c u i t 

c o u r t e n t e r e d an o r d e r on June 4, 2010, d e n y ing P a t r i c k ' s Rule 

32 p e t i t i o n . I n i t s o r d e r , the c i r c u i t c o u r t found t h a t 
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P a t r i c k ' s p e t i t i o n was t i m e - b a r r e d under Rule 3 2 . 2 ( c ) . T h i s 

a p p e a l f o l l o w e d . 

P a t r i c k contends on a p p e a l t h a t the c i r c u i t c o u r t e r r e d 

by not a p p l y i n g the d o c t r i n e of e q u i t a b l e t o l l i n g t o h i s Rule 

32 p e t i t i o n . C i t i n g Ex p a r t e Ward, 46 So. 2d 888 ( A l a . 2007), 

P a t r i c k contends t h a t e x t r a o r d i n a r y c i r c u m s t a n c e s beyond h i s 

c o n t r o l e x i s t e d t h a t were u n a v o i d a b l e even w i t h the e x e r c i s e 

of due d i l i g e n c e and, t h u s , t h a t the d o c t r i n e of e q u i t a b l e 

t o l l i n g s h o u l d a p p l y t o h i s p a r t i c u l a r case. 

B e f o r e a d d r e s s i n g the m e r i t s of P a t r i c k ' s c l a i m s on 

a p p e a l , t h i s C ourt remanded the case by o r d e r on December 3, 

2010, f o r the c i r c u i t c o u r t t o c l a r i f y the c o n f u s i o n c r e a t e d 

by the c i r c u i t c o u r t ' s e n t r y of an o r d e r on September 15, 

2009, g r a n t i n g an "enlargement of t i m e " and t o a s c e r t a i n 

whether the c i r c u i t c o u r t ' s September 15, 2009, o r d e r amounted 

t o a g r a n t of the r e q u e s t e d r e l i e f under the d o c t r i n e of 

e q u i t a b l e t o l l i n g . On remand, the c i r c u i t c o u r t e n t e r e d an 

o r d e r i n which i t s t a t e d t h a t the c o u r t g r a n t e d an enlargement 

of time f o r the purposes of j u d i c i a l economy and t h a t i t " d i d 

not i n t e n d , nor does t h i s C ourt f i n d , t h a t the d o c t r i n e of 
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e q u i t a b l e t o l l i n g i s a p p l i c a b l e i n the p r e s e n t c a s e . " (Record 

on R e t u r n t o Remand, C. 2.) 

N o t w i t h s t a n d i n g the c i r c u i t c o u r t ' s o r d e r , we must now 

determine the m e r i t s of P a t r i c k ' s c l a i m t h a t the d o c t r i n e of 

e q u i t a b l e t o l l i n g , as d i s c u s s e d i n Ex p a r t e Ward, su p r a , 

a p p l i e s i n h i s case. Rule 3 2 . 2 ( c ) , A l a . R. Crim. P., p r o v i d e s 

t h a t " t h e c o u r t s h a l l not e n t e r t a i n any p e t i t i o n " brought 

under c e r t a i n s p e c i f i e d grounds u n l e s s the p e t i t i o n was t i m e l y 

f i l e d . In Ward, our Supreme Court addressed, as a matter of 

f i r s t i m p r e s s i o n , "whether the l i m i t a t i o n s p e r i o d i n Rule 

3 2 . 2 ( c ) , A l a . R. Crim. P., i s j u r i s d i c t i o n a l , and, i f not, 

whether t h i s C ourt s h o u l d adopt the d o c t r i n e of e q u i t a b l e 

t o l l i n g . " 46 So. 3d a t 891 ( f o o t n o t e o m i t t e d ) . The Supreme 

Court h e l d t h a t the d o c t r i n e of e q u i t a b l e t o l l i n g a p p l i e d and 

r e c o g n i z e d e q u i t a b l e t o l l i n g as an e x c e p t i o n t o the 

l i m i t a t i o n s p r o v i s i o n i n Rule 3 2 . 2 ( c ) . 46 So. 2d a t 897. In so 

h o l d i n g , our Supreme Court s t a t e d : 

" A l t h o u g h we today h o l d t h a t the l i m i t a t i o n s 
p r o v i s i o n i n Rule 32.2(c) i s not a j u r i s d i c t i o n a l 
b a r , i t i s n o n e t h e l e s s w r i t t e n i n mandatory terms. 
Rule 32.2(c) p r o v i d e s t h a t ' t h e c o u r t s h a l l not 
e n t e r t a i n any p e t i t i o n f o r r e l i e f from a c o n v i c t i o n 
or s e n t e n c e ' t h a t i s not t i m e l y . In p r i o r cases i n 
which i t c o n c l u d e d t h a t e q u i t a b l e t o l l i n g i s 
u n a v a i l a b l e , the Court of C r i m i n a l Appeals based i t s 
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h o l d i n g on the mandatory ' s h a l l ' language found i n 
Rule 32.2(c) and the f a c t t h a t no Alabama c o u r t has 
ever h e l d t h a t t h e r e i s an e x c e p t i o n t o the 
l i m i t a t i o n s p e r i o d . See, e.g., A r t h u r v. S t a t e , 820 
So. 2d 886, 889-90 ( A l a . Crim. App. 2 0 0 1 ) ( h o l d i n g 
t h a t t h e r e i s no e x c e p t i o n t o Rule 32.2(c) and t h a t 
the l i m i t a t i o n s p e r i o d i s j u r i s d i c t i o n a l ) . However, 
t h i s C ourt has never h e l d t h a t e q u i t a b l e t o l l i n g i s 
not a v a i l a b l e i n a case such as t h i s one. Moreover, 
because Rule 32.2(c) does not e s t a b l i s h a 
j u r i s d i c t i o n a l b a r , the t r i a l c o u r t has the power t o 
hear an u n t i m e l y p e t i t i o n because the r u n n i n g of the 
l i m i t a t i o n s p e r i o d would 'not d i v e s t the c i r c u i t 
c o u r t of the power t o t r y the case.' Ex p a r t e  
Seymour, 946 So. 2d 536, 539 ( A l a . 2006). 

"We h o l d t h a t e q u i t a b l e t o l l i n g i s a v a i l a b l e i n 
e x t r a o r d i n a r y c i r c u m s t a n c e s t h a t are beyond the 
p e t i t i o n e r ' s c o n t r o l and t h a t are u n a v o i d a b l e even 
w i t h the e x e r c i s e of d i l i g e n c e . We r e c o g n i z e t h a t 
' [ i ] n a c a p i t a l case such as t h i s , the consequences 
of e r r o r are t e r m i n a l , and we t h e r e f o r e pay 
p a r t i c u l a r a t t e n t i o n t o whether p r i n c i p l e s of 
" e q u i t y would make the r i g i d a p p l i c a t i o n of a 
l i m i t a t i o n p e r i o d u n f a i r " and whether the p e t i t i o n e r 
has " e x e r c i s e d r e a s o n a b l e d i l i g e n c e i n i n v e s t i g a t i n g 
and b r i n g i n g [the] c l a i m s . " ' Fahy v. Horn, 240 F.3d 
239, 245 (3d C i r . 2001) ( q u o t i n g M i l l e r v. New  
J e r s e y Dep't of C o r r . , 145 F.3d 616, 618 (3d C i r . 
1998)). N e v e r t h e l e s s , 'the t h r e s h o l d n e c e s s a r y t o 
t r i g g e r e q u i t a b l e t o l l i n g i s v e r y h i g h , l e s t the 
e x c e p t i o n s swallow the r u l e . ' U n i t e d S t a t e s v.  
M a r c e l l o , 212 F.3d 1005, 1010 (7th C i r . 2000) . 

" F i n a l l y , we must address the p e t i t i o n e r ' s 
burden of d e m o n s t r a t i n g t h a t he or she i s e n t i t l e d 
t o the r e l i e f a f f o r d e d by the d o c t r i n e of e q u i t a b l e 
t o l l i n g . Rule 3 2 . 7 ( d ) , A l a . R. Crim. P., a l l o w s the 
t r i a l c o u r t t o summarily d i s m i s s a Rule 32 p e t i t i o n 
t h a t , on i t s f a c e , i s p r e c l u d e d or f a i l s t o s t a t e a 
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c l a i m , and we have h e l d t h a t the t r i a l c o u r t may 
p r o p e r l y summarily d i s m i s s such a p e t i t i o n w i t h o u t 
w a i t i n g f o r a response t o the p e t i t i o n from the 
S t a t e . B i s h o p v. S t a t e , 608 So. 2d 345, 347-48 ( A l a . 
1992)('"Where a s i m p l e r e a d i n g of a p e t i t i o n f o r 
p o s t - c o n v i c t i o n r e l i e f shows t h a t , assuming e v e r y 
a l l e g a t i o n of the p e t i t i o n t o be t r u e , i t i s 
o b v i o u s l y w i t h o u t m e r i t or i s p r e c l u d e d , the c i r c u i t 
c o u r t [may] summarily d i s m i s s t h a t p e t i t i o n w i t h o u t 
r e q u i r i n g a response from the d i s t r i c t a t t o r n e y . " ' ) . 
A l t h o u g h the R u l e s of C r i m i n a l Procedure i n i t i a l l y 
p l a c e the burden on the S t a t e t o p l e a d any ground of 
p r e c l u s i o n , the u l t i m a t e burden i s on the p e t i t i o n e r 
t o d i s p r o v e t h a t a ground of p r e c l u s i o n a p p l i e s . 
Rule 32.3, A l a . R. Crim. P. 

"Because the l i m i t a t i o n s p r o v i s i o n i s mandatory 
and a p p l i e s i n a l l but the most e x t r a o r d i n a r y of 
c i r c u m s t a n c e s , when a p e t i t i o n i s t i m e - b a r r e d on i t s 
f a c e the p e t i t i o n e r bears the burden of 
d e m o n s t r a t i n g i n h i s p e t i t i o n t h a t t h e r e are such 
e x t r a o r d i n a r y c i r c u m s t a n c e s j u s t i f y i n g the 
a p p l i c a t i o n of the d o c t r i n e of e q u i t a b l e t o l l i n g . 
See S p i t s y n v. Moore, 345 F.3d a t 799 ( h o l d i n g t h a t 
the burden i s on the p e t i t i o n e r f o r the w r i t of 
habeas corpus t o show t h a t the e x c l u s i o n a p p l i e s and 
t h a t the ' e x t r a o r d i n a r y c i r c u m s t a n c e s ' a l l e g e d , 
r a t h e r than a l a c k of d i l i g e n c e on h i s p a r t , were 
the p r o x i m a t e cause of the u n t i m e l i n e s s ) ; Drew v.  
Department of C o r r . , 297 F.3d 1278, 1286 (11th C i r . 
2002)('The burden of e s t a b l i s h i n g e n t i t l e m e n t t o 
t h i s e x t r a o r d i n a r y remedy p l a i n l y r e s t s w i t h the 
p e t i t i o n e r . ' ) . Thus, when a Rule 32 p e t i t i o n i s 
t i m e - b a r r e d on i t s f a c e , the p e t i t i o n must e s t a b l i s h 
e n t i t l e m e n t t o the remedy a f f o r d e d by the d o c t r i n e 
of e q u i t a b l e t o l l i n g . A p e t i t i o n t h a t does not 
a s s e r t e q u i t a b l e t o l l i n g , or t h a t a s s e r t s i t but 
f a i l s t o s t a t e any p r i n c i p l e of law or any f a c t t h a t 
would e n t i t l e the p e t i t i o n e r t o the e q u i t a b l e 
t o l l i n g of the a p p l i c a b l e l i m i t a t i o n s p r o v i s i o n , may 
be summarily d i s m i s s e d w i t h o u t a h e a r i n g . Rule 
3 2 . 7 ( d ) , A l a . R. Crim. P." 

8 



CR-09-1578 

Ex p a r t e Ward, 46 So. 3d a t 896-98. 

In the i n s t a n t case, P a t r i c k a s s e r t e d i n h i s Rule 32 

p e t i t i o n t h a t the d o c t r i n e of e q u i t a b l e t o l l i n g s h o u l d a p p l y 

i n h i s case. P a t r i c k a l l e g e d t h a t h i s a p p e l l a t e c o u n s e l , 

P e n n i n g t o n , 1 had a d v i s e d him t h a t he would f i l e a Rule 32 

p e t i t i o n on P a t r i c k ' s b e h a l f i n the Washington C i r c u i t C ourt 

and t h a t he would send P a t r i c k a copy of the Rule 32 p e t i t i o n 

once i t had been f i l e d . P a t r i c k a l l e g e d t h a t he never r e c e i v e d 

a copy of the Rule 32 p e t i t i o n . P a t r i c k s t a t e d t h a t he t r i e d , 

t o no a v a i l , t o c o n t a c t Pennington t o i n q u i r e about the s t a t u s 

of h i s Rule 32 p e t i t i o n . P a t r i c k f u r t h e r r e p r e s e n t e d t h a t h i s 

w i f e , who attempted t o c o n t a c t Pennington a f t e r her husband's 

f a i l e d a t t e m p t s , was a b l e t o c o n t a c t Pennington o n l y t o be 

f a l s e l y i n f o r m e d t h a t a Rule 32 p e t i t i o n had been f i l e d on 

P a t r i c k ' s b e h a l f . P a t r i c k a l l e g e d t h a t a f t e r he d i d not 

r e c e i v e a copy of the Rule 32 p e t i t i o n as r e q u e s t e d , he and 

1 I n Ex p a r t e Ward, Ward's f a m i l y had h i r e d Pennington, the 
same a t t o r n e y whose performance i s a t i s s u e i n the i n s t a n t 
case. Pennington i n f o r m e d Ward t h a t he would f i l e a t i m e l y 
Rule 32 p e t i t i o n on h i s b e h a l f . 46 So. 3d a t 890. I n s t e a d , 
Pennington f i l e d a w r i t of habeas corpus i n the U n i t e d S t a t e s 
D i s t r i c t C o u r t . Ward a l l e g e d t h a t Pennington d e c e i v e d him by 
f i l i n g a p e t i t i o n f o r a w r i t of habeas corpus when he was l e d 
t o b e l i e v e t h a t Pennington was g o i n g t o f i l e a Rule 32 
p e t i t i o n . 46 So. 3d a t 890. 

9 



CR-09-1578 

h i s w i f e attempted t o c o n t a c t Pennington u s i n g v a r i o u s forms 

of communication. F i n a l l y , P a t r i c k ' s w i f e c o n t a c t e d the 

Washington C i r c u i t C ourt c l e r k ' s o f f i c e and l e a r n e d t h a t no 

Rule 32 p e t i t i o n had been f i l e d on P a t r i c k ' s b e h a l f . P a t r i c k 

s u b s e q u e n t l y f i l e d a f o r m a l c o m p l a i n t w i t h Alabama S t a t e Bar. 

The S t a t e Bar c o n c l u d e d i n a l e t t e r a t t a c h e d as an e x h i b i t t o 

P a t r i c k ' s Rule 32 p e t i t i o n t h a t f o r m a l charges s h o u l d be f i l e d 

a g a i n s t Pennington. 

The f a c t s as a l l e g e d by P a t r i c k i n h i s Rule 32 p e t i t i o n 

and "Motion f o r Enlargement" demonstrate " e x t r a o r d i n a r y 

c i r c u m s t a n c e s j u s t i f y i n g the a p p l i c a t i o n of the d o c t r i n e of 

e q u i t a b l e t o l l i n g . " Ward, 46 So. 3d a t 897. Pennington t o l d 

P a t r i c k t h a t he would f i l e a Rule 32 p e t i t i o n i n the c i r c u i t 

c o u r t ; however, Pennington never f i l e d a Rule 32 p e t i t i o n . 

P a t r i c k ' s r e p e a t e d attempts t o c o n t a c t Pennington proved 

f u t i l e , and, on the one o c c a s i o n h i s w i f e was a b l e t o 

communicate w i t h Pennington, Pennington f a l s e l y c l a i m e d t h a t 

he had f i l e d a Rule 32 p e t i t i o n i n the c i r c u i t c o u r t . Even 

a f t e r r e c e i v i n g t h i s f a l s e i n f o r m a t i o n , P a t r i c k and h i s w i f e 

c o n t i n u e d t o t r y and c o n t a c t Pennington when th e y d i d not 

r e c e i v e a copy of the Rule 32 p e t i t i o n . P a t r i c k ' s f a i l u r e t o 
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f i l e a t i m e l y Rule 32 p e t i t i o n was u n a v o i d a b l e even w i t h the 

e x e r c i s e of due d i l i g e n c e , g i v e n Pennington's 

m i s r e p r e s e n t a t i o n s t o P a t r i c k and h i s w i f e and Pennington's 

e v a s i v e b e h a v i o r . See Ex p a r t e Ward, 46 So. 3d a t 897. 

Based on the f o r e g o i n g , P a t r i c k a d e q u a t e l y demonstrated 

i n h i s Rule 32 p e t i t i o n t h a t he was e n t i t l e d t o t o l l i n g of the 

a p p l i c a b l e l i m i t a t i o n s p r o v i s i o n . A c c o r d i n g l y , the judgment of 

the c i r c u i t c o u r t summarily denying P a t r i c k ' s Rule 32 p e t i t i o n 

on the b a s i s t h a t i t was t i m e - b a r r e d under Rule 32.2(c) i s 

r e v e r s e d . T h i s cause i s remanded f o r p r o c e e d i n g s c o n s i s t e n t 

w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Burke and J o i n e r , J J . , concur. Welch, P.J., d i s s e n t s , 

w i t h o p i n i o n , j o i n e d by Windom, J . 

WELCH, P r e s i d i n g Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . I b e l i e v e t h a t t h e m a j o r i t y has 

e r r e d by d e t e r m i n i n g t h a t p l e a d i n g s a l o n e a r e s u f f i c i e n t t o 

e n t i t l e P a t r i c k t o t h e r e l i e f a f f o r d e d by t h e e x t r a o r d i n a r y 

remedy o f e q u i t a b l e t o l l i n g . M o r e o v e r , I do n o t b e l i e v e t h a t 

t h e c i r c u i t c o u r t ' s a s s e r t i o n t h a t i t " d i d n o t i n t e n d , n o r 

11 



CR-09-1578 

does t h i s C o u r t f i n d , t h a t t h e d o c t r i n e o f e q u i t a b l e t o l l i n g 

i s a p p l i c a b l e i n t h e p r e s e n t c a s e " i n any way s u f f i c e s as a 

f a c t u a l d e t e r m i n a t i o n as t o t h i s i s s u e . ( R e c o r d on R e t u r n t o 

Remand, C. 2.) T h i s o r d e r was i n r e s p o n s e t o t h e o r d e r o f 

remand i s s u e d by t h i s c o u r t i n w h i c h we o r d e r e d t h e c i r c u i t 

c o u r t t o c l a r i f y t h e S e p t e m b e r 15, 2009, o r d e r w r i t t e n i n 

r e s p o n s e t o P a t r i c k ' s " M o t i o n f o r an E n l a r g e m e n t o f T i m e . " 

That o r d e r s t a t e d : 

" M o t i o n f o r e n l a r g e m e n t o f t i m e g r a n t e d . A l l R. 32 
m o t i o n s t o be f i l e d w / i [ w i t h i n ] 30 d a y s . 

15 S e p t 0 9 . " 

T h i s o r d e r was c o n f u s i n g b e c a u s e i t was w r i t t e n i n 

r e s p o n s e a m o t i o n t h a t r e q u e s t e d t h a t t h e c i r c u i t c o u r t a l l o w 

e q u i t a b l e t o l l i n g . 

As a r e s u l t , t h i s C o u r t remanded t h e c a s e w i t h t h e 

f o l l o w i n g d i r e c t i o n : 
"On a p p e a l , P a t r i c k c o n t e n d s , among o t h e r 

t h i n g s , t h a t t h e c i r c u i t c o u r t a b u s e d i t s d i s c r e t i o n 
by n o t a p p l y i n g t h e d o c t r i n e o f e q u i t a b l e t o l l i n g t o 
h i s R u l e 32 p e t i t i o n . I n i t s r e s p o n s e , t h e S t a t e 
n o t e s c o n f u s i o n c r e a t e d i n t h e r e c o r d r e g a r d i n g 
w h e t h e r t h e c i r c u i t c o u r t ' s S e p t e m b e r 15, 2009, 
o r d e r g r a n t i n g P a t r i c k an ' e n l a r g e m e n t o f t i m e ' 
amounted t o t h e g r a n t o f r e l i e f u n d e r t h e d o c t r i n e 
o f e q u i t a b l e t o l l i n g . See Ex p a r t e Ward, 46 So. 3d 
888 ( A l a . 2 0 0 7 ) ; D a v e n p o r t v. S t a t e , 987 So. 2d 652 
( A l a . C r i m . App. 2 0 0 7 ) . I n o r d e r t o a d d r e s s t h e 
i s s u e s p r e s e n t e d i n P a t r i c k ' s a p p e a l , t h i s C o u r t 
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must a s c e r t a i n w h e t h e r t h e c i r c u i t c o u r t g r a n t e d o r 
d e n i e d P a t r i c k r e l i e f u n d e r t h e d o c t r i n e o f 
e q u i t a b l e t o l l i n g . B e c a u s e t h e c i r c u i t c o u r t ' s 
September 15, 2009, o r d e r i s u n c l e a r i n t h a t r e g a r d , 
t h i s c a s e i s h e r e b y REMANDED t o t h e W a s h i n g t o n 
C i r c u i t C o u r t f o r t h a t c o u r t t o c l a r i f y i t s 
September 15, 2009, o r d e r g r a n t i n g an ' e n l a r g e m e n t 
o f t i m e . ' " 

(Alabama C o u r t o f C r i m i n a l A p p e a l s O r d e r o f Remand d a t e d 

December 3, 2010.) 

An e x a m i n a t i o n o f t h e r e c o r d r e v e a l s t h a t i t i s d e v o i d o f 

e v i d e n t i a r y m a t e r i a l and c o n s i s t s s o l e l y o f p l e a d i n g s . I t i s 

e v i d e n t t h a t t h e c i r c u i t c o u r t ' s o r d e r on remand i s n o t a 

r u l i n g on t h e f a c t u a l m a t t e r w h e t h e r P a t r i c k was i n f a c t 

e n t i t l e d t o e q u i t a b l e t o l l i n g b u t r a t h e r was m e r e l y a 

s t a t e m e n t t h a t t h e p r e v i o u s o r d e r o f t h e c o u r t , w h i c h was 

w r i t t e n i n r e s p o n s e t o P a t r i c k ' s m o t i o n f o r e n l a r g e m e n t o f 

t i m e , was i n t e n d e d t o a l l o w P a t r i c k t o amend h i s p e t i t i o n . 

T h e r e f o r e , I d i s a g r e e w i t h t h e m a j o r i t y ' s d e c i s i o n t o 

r e v e r s e t h e judgment o f t h e c i r c u i t c o u r t and t o remand t h e 

c a u s e t o t h e c i r c u i t c o u r t w i t h d i r e c t i o n s t o a f f o r d P a t r i c k 

a h e a r i n g a t w h i c h he may p r o v e t h e c l a i m r a i s e d i n h i s 

p e t i t i o n . 

I b e l i e v e t h a t t h e a s s e r t i o n s s e t f o r t h i n t h e m a j o r i t y ' s 

o p i n i o n , i f t r u e , e n t i t l e P a t r i c k t o t h e e q u i t a b l e t o l l i n g o f 
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t h e l i m i t a t i o n s p e r i o d i n r u l e 3 2 . 2 ( c ) ; however, t h e y a r e 

m e r e l y a l l e g a t i o n s . P a t r i c k has n o t p r o v e n t h a t t h e f a c t s he 

a l l e g e s s u p p o r t i n g t h e a p p l i c a t i o n o f e q u i t a b l e t o l l i n g a r e i n 

f a c t t r u e . I n an e v i d e n t i a r y h e a r i n g , t h e c i r c u i t c o u r t may 

d e t e r m i n e t h a t P a t r i c k d i d n o t s e t f o r t h t h e f a c t s o r may 

d i s c o v e r o t h e r f a c t s a d d u c e d by t h e S t a t e t h a t c a s t d o u b t upon 

P a t r i c k ' s c l a i m t h a t he i s e n t i t l e d t o r e l i e f u n d e r t h e 

d o c t r i n e o f e q u i t a b l e t o l l i n g . P a t r i c k i s e n t i t l e d t o an 

o p p o r t u n i t y t o p r o v e t h e s e a l l e g a t i o n s . See M a r t i n e z v. 

S t a t e , [Ms. CR-06-0020, A p r i l 30, 2010] So. 2d , 

( A l a . C r i m . App. 2 0 1 0 ) ( " T h e c i r c u i t c o u r t i s d i r e c t e d t o 

p r o v i d e M a r t i n e z an o p p o r t u n i t y t o p r o v e on t h e m e r i t s w h e t h e r 

he i s e n t i t l e d t o an e q u i t a b l e t o l l i n g o f t h e l i m i t a t i o n s 

p e r i o d i n R u l e 32. The c i r c u i t c o u r t may c o n d u c t an 

e v i d e n t i a r y h e a r i n g , o r i t may t a k e e v i d e n c e i n t h e f o r m o f 

a f f i d a v i t s , w r i t t e n i n t e r r o g a t o r i e s , o r d e p o s i t i o n s . I f , upon 

c o n s i d e r a t i o n o f t h e e q u i t a b l e t o l l i n g i s s u e , t h e c i r c u i t 

c o u r t d e t e r m i n e s t h a t M a r t i n e z i s e n t i t l e d t o have h i s 

o u t - o f - t i m e R u l e 32 p e t i t i o n a c c e p t e d , t h e c i r c u i t c o u r t 

s h o u l d a d d r e s s a l l t h e c l a i m s c o n t a i n e d i n M a r t i n e z ' s p e t i t i o n 

as t h o u g h t i m e l y f i l e d . " ) . 
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F o r g u i d a n c e i n m a k i n g i t s d e t e r m i n a t i o n , t h e c i r c u i t 

c o u r t may l o o k t o H o l l a n d v. F l o r i d a , U.S. , 130 S.Ct. 

2549 (2 0 1 0 ) ( c o n c e r n i n g t h e r i g h t t o e q u i t a b l e t o l l i n g o f t h e 

o n e - y e a r l i m i t a t i o n s p e r i o d f o r f i l i n g f e d e r a l habeas r e l i e f 

d i s c u s s i n g g r o s s a t t o r n e y n e g l i g e n c e and t h e p e t i t i o n e r ' s due 

d i l i g e n c e ) . 

F o r t h e above r e a s o n s , I r e s p e c t f u l l y d i s s e n t . 

Windom, J . , c o n c u r s . 
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