
Rel: 03/25/2011 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CRIMINAL APPEALS 
OCTOBER TERM, 2010-2011 

CR-09-1826 

C u r t i s Dale Brooks 

v. 

State of Alabama 

Appeal from Randolph C i r c u i t Court 
(CC-09-14) 

WELCH, P r e s i d i n g J u d g e . 

A R a n d o l p h C o u n t y g r a n d j u r y r e t u r n e d a t h r e e - c o u n t 

i n d i c t m e n t a g a i n s t C u r t i s D a l e B r o o k s on F e b r u a r y 17, 2009, 

c h a r g i n g h i m w i t h t h r e e c o u n t s o f f i r s t - d e g r e e r o b b e r y . § 

13A-8-41, A l a . Code 1975. Count 1 c h a r g e d t h a t , w h i l e B r o o k s 
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was engaged i n t h e t h e f t o f c u r r e n c y b e l o n g i n g t o M i l d r e d 

Freeman, he was armed w i t h a p i s t o l and u s e d f o r c e o r 

t h r e a t e n e d t h e use o f f o r c e a g a i n s t Freeman o r a n o t h e r p e r s o n 

w i t h t h e i n t e n t t o overcome h e r r e s i s t a n c e o r t o c o m p e l h e r 

a c q u i e s c e n c e . Count 2 c h a r g e d t h a t , w h i l e B r o o k s was engaged 

i n t h e t h e f t o f c u r r e n c y b e l o n g i n g t o Tony W h i t e , he was armed 

w i t h a p i s t o l and u s e d f o r c e o r t h r e a t e n e d t h e use o f f o r c e 

a g a i n s t W h i t e o r a n o t h e r p e r s o n w i t h t h e i n t e n t t o overcome 

h i s r e s i s t a n c e o r t o compel h i s a c q u i e s c e n c e . Count 3 c h a r g e d 

t h a t , w h i l e B r o o k s was engaged i n t h e t h e f t o f c u r r e n c y 

b e l o n g i n g t o Ann's F l o w e r s and G i f t s r e t a i l f l o w e r shop, he 

was armed w i t h a p i s t o l and u s e d f o r c e o r t h r e a t e n e d t h e use 

o f f o r c e a g a i n s t Tony W h i t e a n d / o r M i l d r e d Freeman, e m p l o y e e s 

o f t h e f l o w e r shop, o r a n o t h e r p e r s o n w i t h t h e i n t e n t t o 

overcome h i s r e s i s t a n c e o r t o compel h i s a c q u i e s c e n c e . B r o o k s 

was t r i e d b e f o r e a j u r y and was c o n v i c t e d on a l l c o u n t s . 

B r o o k s f i l e d a m o t i o n f o r a judgment o f a c q u i t t a l o r f o r a new 

t r i a l , a r g u i n g t h a t t h e e v i d e n c e was i n s u f f i c i e n t t o s u p p o r t 

a f i n d i n g o f g u i l t y b e y o n d a r e a s o n a b l e d o u b t and t h a t t h e 

v e r d i c t s were c o n t r a r y t o t h e g r e a t w e i g h t o f t h e e v i d e n c e . 

The t r i a l c o u r t d e n i e d t h e m o t i o n . The t r i a l c o u r t s e n t e n c e d 
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B r o o k s , a h a b i t u a l f e l o n y o f f e n d e r , t o 85 y e a r s ' 

i m p r i s o n m e n t ; 1 t h e c o u r t a l s o o r d e r e d B r o o k s t o pay a v i c t i m ' s 

c o m p e n s a t i o n a s s e s s m e n t , c o u r t c o s t s , a t t o r n e y f e e s , and 

r e s t i t u t i o n . T h i s a p p e a l f o l l o w s . 

I n v e s t i g a t o r James B a i l e y t e s t i f i e d t h a t he was e m p l o y e d 

w i t h t h e Roanoke P o l i c e D e p a r t m e n t and t h a t he r e s p o n d e d t o a 

r e p o r t o f a r o b b e r y on June 28, 2008, a t Ann's F l o w e r s and 

G i f t s , a r e t a i l f l o w e r shop. He i n t e r v i e w e d w i t n e s s e s Tony 

W h i t e , M i l d r e d Freeman, and Ann N a p i e r . He o b t a i n e d a 

d e s c r i p t i o n o f t h e r o b b e r , who f l e d t h e s c e n e on f o o t , so 

p a t r o l o f f i c e r s c o u l d be on t h e l o o k o u t f o r him. The r o b b e r 

was d e s c r i b e d as a d a r k - c o m p l e c t e d b l a c k m a l e , a p p r o x i m a t e l y 

5 f e e t 10 i n c h e s t a l l , w i t h a n o t i c e a b l e d e n t a l o v e r b i t e . 

B a i l e y t e s t i f i e d t h a t W h i t e had w a i t e d on t h e man when he came 

i n t o t h e shop, so he had t h e b e s t o p p o r t u n i t y t o o b s e r v e t h e 

r o b b e r ' s p h y s i c a l c h a r a c t e r i s t i c s . B a i l e y showed W h i t e a 

p h o t o g r a p h i c l i n e u p w i t h s i x men who ma t c h e d t h e s u s p e c t ' s 

p h y s i c a l d e s c r i p t i o n . B r o o k s ' s p h o t o g r a p h was n o t i n t h e 

1The t r i a l c o u r t s entenced Brooks p u r s u a n t t o the 
v o l u n t a r y s e n t e n c i n g s t a n d a r d s . § 12-25-31 e t seq., A l a . Code 
1975. 
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l i n e u p . W h i t e was u n a b l e t o i d e n t i f y t h e r o b b e r f r o m t h o s e 

p h o t o g r a p h s . 

B a i l e y t h e n p r e s e n t e d W h i t e w i t h p h o t o g r a p h s o f e v e r y 

b l a c k male t h e p o l i c e d e p a r t m e n t had a r r e s t e d p r e v i o u s l y ; he 

e s t i m a t e d t h e r e were between 300 and 500 p h o t o g r a p h s . 

B r o o k s ' s p h o t o g r a p h was n o t among t h o s e p h o t o g r a p h s . W h i t e 

was u n a b l e t o i d e n t i f y t h e r o b b e r f r o m t h o s e p h o t o g r a p h s . 

B a i l e y s a i d t h a t he was n o t i f i e d l a t e r -- w h i l e he was on 

v a c a t i o n -- t h a t W h i t e had i d e n t i f i e d B r o o k s a t a g r o c e r y 

s t o r e i n t h e a r e a . 

B a i l e y t e s t i f i e d t h a t he p r o c e s s e d t h e c r i m e s c e n e f o r 

f i n g e r p r i n t s b u t t h a t he f o u n d no p r i n t s o f v a l u e . He 

s e a r c h e d o u t s i d e t h e b u i l d i n g f o r e v i d e n c e , s u c h as c l o t h i n g , 

and he f o u n d n o t h i n g . 

B a i l e y t e s t i f i e d t h a t he i n t e r v i e w e d B r o o k s on J u l y 14, 

2008. B r o o k s t o l d h im t h a t he had n o t been i n Roanoke on t h e 

day o f t h e r o b b e r y . He s a i d t h a t he had been w o r k i n g w i t h h i s 

b o s s , Luke G u n n e l l s , and a n o t h e r man i n Lee C o u n t y , and t h a t 

he had l a t e r s p e n t t i m e w i t h one o f h i s g i r l f r i e n d s , Z a n e t t a 

H i c k s , a t h e r h a i r d r e s s e r ' s shop. B a i l e y t e s t i f i e d t h a t he 

spoke t o G u n n e l l s , b o t h o f B r o o k s ' s g i r l f r i e n d s , and H i c k s ' s 
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h a i r d r e s s e r , and none o f t h e w i t n e s s e s c o u l d c o r r o b o r a t e 

a n y t h i n g B r o o k s had t o l d him. 

I n v e s t i g a t o r J o n a t h a n C a l d w e l l t e s t i f i e d t h a t he was 

e m p l o y e d by t h e Roanoke P o l i c e D e p a r t m e n t and t h a t he 

i n v e s t i g a t e d t h e r o b b e r y w h i l e B a i l e y was on v a c a t i o n . He 

s a i d t h a t he showed W h i t e a d d i t i o n a l p h o t o g r a p h i c l i n e u p s t o 

see i f he r e c o g n i z e d t h e r o b b e r , b u t W h i t e d i d n o t . B r o o k s ' 

p h o t o g r a p h was n o t i n any o f t h o s e l i n e u p s . C a l d w e l l s a i d t h a t 

he was n o t i f i e d t h a t W h i t e had seen t h e r o b b e r a g a i n , a t a 

g r o c e r y s t o r e i n L a n e t t , on J u l y 10, 2008. C a l d w e l l and 

Roanoke P o l i c e C h i e f Adam M e l t o n i n t e r v i e w e d B r o o k s a t t h e 

p o l i c e d e p a r t m e n t . B r o o k s s t a t e d t h a t on t h e day o f t h e 

r o b b e r y , he had been w o r k i n g w i t h Luke G u n n e l l s i n D a d e v i l l e 

a l l day and t h a t he d i d n o t go t o Roanoke t h a t day. B r o o k s ' s 

v e h i c l e and a r e s i d e n c e where he was s t a y i n g were s e a r c h e d on 

J u l y 10, b u t no e v i d e n c e c o n n e c t e d t o t h e r o b b e r y was 

r e c o v e r e d . 

C a l d w e l l t e s t i f i e d t h a t t h e p r o s e c u t o r o b t a i n e d B r o o k s ' s 

c e l l u l a r - t e l e p h o n e r e c o r d s f o r t h e d a t e o f t h e r o b b e r y and 

t h a t none o f t h e r e c o r d s i n d i c a t e d t h a t B r o o k s had made any 

c a l l s i n t h e Roanoke a r e a on t h a t d a t e . C a l d w e l l a l s o 
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t e s t i f i e d t h a t t h e r e was no c e l l u l a r - t r a n s m i s s i o n t o w e r i n 

Roanoke. The c a l l r e c o r d s i n d i c a t e d t h a t B r o o k s had been i n 

t h e L a n e t t a r e a on June 28. The c l o s e s t c e l l - p h o n e t o w e r t o 

Roanoke was l o c a t e d i n L a F a y e t t e , C a l d w e l l s a i d , and he 

e s t i m a t e d t h a t L a F a y e t t e was l o c a t e d 20-30 m i n u t e s by 

a u t o m o b i l e f r o m Roanoke. C a l d w e l l was u n a b l e t o d e t e r m i n e t h e 

t i m e z o n e u s e d i n t h e c e l l u l a r - t e l e p h o n e r e c o r d s , so he c o u l d 

n o t d e t e r m i n e t h e t i m e s when B r o o k s ' s c a l l s were made on t h e 

d a t e o f t h e r o b b e r y . C a l d w e l l s a i d i t was p o s s i b l e t h a t 

B r o o k s was i n Roanoke a t t h e t i m e t h e r o b b e r y was c o m m i t t e d . 

D e f e n s e c o u n s e l a s k e d C a l d w e l l w h e t h e r he had s p o k e n w i t h 

M i l d r e d Freeman, Ann N a p i e r , and M a l c o l m R o w l a n d , w i t n e s s e s 

who had been i n s i d e t h e shop o r had s e e n t h e r o b b e r , and 

w h e t h e r t h e y had i d e n t i f i e d B r o o k s f r o m a p h o t o g r a p h i c l i n e u p . 

C a l d w e l l s a i d t h a t Freeman and N a p i e r were n o t s u r e o f an 

i d e n t i f i c a t i o n and t h a t R o w l a n d had i d e n t i f i e d B r o o k s f r o m t h e 

l i n e u p . 

C h i e f M e l t o n t e s t i f i e d a b o u t h i s p a r t i c i p a t i o n i n t h e 

i n v e s t i g a t i o n o f t h e r o b b e r y and o f B r o o k s ' s a r r e s t a f t e r 

W h i t e saw him i n L a n e t t . M e l t o n t e s t i f i e d t h a t he spoke w i t h 

B r o o k s ' s e m p l o y e r , Luke G u n n e l l s , on two o c c a s i o n s . G u n n e l l s 
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f i r s t s t a t e d t h a t B r o o k s had been w i t h h i m on t h e d a t e o f t h e 

r o b b e r y , b u t he t e l e p h o n e d l a t e r and t o l d i n v e s t i g a t o r s t h a t 

h i s i n f o r m a t i o n had been i n c o r r e c t and t h a t B r o o k s had n o t 

been w i t h h i m on t h a t d a t e . 

R o b y n 2 B a r n e s t e s t i f i e d t h a t she i s a h a i r d r e s s e r i n 

L a n e t t and t h a t Z a n e t t a H i c k s had been a c l i e n t o f h e r s . 

B a r n e s t e s t i f i e d t h a t she k e p t r e c o r d s o f h e r c l i e n t s and t h a t 

she showed t h e r e c o r d b o o k t o t h e p o l i c e when t h e y came t o h e r 

shop i n June o r J u l y 2008. The book showed t h a t B a r n e s had 

l a s t s t y l e d H i c k s ' s h a i r on May 17, 2008. 

Tony W h i t e t e s t i f i e d t h a t he w o r k e d f u l l - t i m e a t a K r o g e r 

g r o c e r y s t o r e i n L a n e t t , and t h a t he w o r k e d p a r t - t i m e a t Ann's 

F l o w e r s and G i f t s . Ann N a p i e r , t h e owner, i s h i s m o t h e r - i n -

l a w , he s a i d . W h i t e t e s t i f i e d t h a t on t h e m o r n i n g o f June 28, 

2008, he was w o r k i n g i n t h e shop w i t h N a p i e r when a b l a c k man 

he i d e n t i f i e d as B r o o k s came i n t o t h e s t o r e . He was w e a r i n g 

b l u e j e a n s and a w h i t e t - s h i r t . W h i t e and N a p i e r a s s i s t e d 

B r o o k s , who s a i d he w a n t e d t o buy a p i c t u r e f r a m e l i k e t h e one 

h i s g r a n d m o t h e r had p r e v i o u s l y p u r c h a s e d i n t h e shop. W h i t e 

t e s t i f i e d t h a t he s p e n t more t h a n f i v e m i n u t e s w i t h B r o o k s 

2The w i t n e s s ' s name i s s p e l l e d b o t h "Robyn" and "Robin" 
i n the t r a n s c r i p t . 
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w h i l e B r o o k s l o o k e d a t p i c t u r e f r a m e s . He n o t i c e d t h a t B r o o k s 

had an o v e r b i t e and c r o o k e d t e e t h . A c c o r d i n g t o W h i t e , w h i l e 

he was h e l p i n g B r o o k s , N a p i e r w a i t e d on a n o t h e r c u s t o m e r , and 

B r o o k s m i g h t have s e e n h e r p l a c e a $100 b i l l i n t o t h e c a s h 

r e g i s t e r when t h a t c u s t o m e r p a i d . B r o o k s l e f t t h e s t o r e , 

s a y i n g he w a n t e d t o a s k h i s g r a n d m o t h e r a b o u t t h e p i c t u r e 

f r a m e . 

B r o o k s r e t u r n e d t o t h e s t o r e 10 o r 15 m i n u t e s l a t e r . 

W h i t e was i n t h e b a c k o f t h e s t o r e and N a p i e r was i n t h e 

r e s t r o o m . B r o o k s had c h a n g e d i n t o c o v e r a l l s b e f o r e he 

r e t u r n e d t o t h e s t o r e , W h i t e s a i d . W h i t e t e s t i f i e d t h a t he 

knew s o m e t h i n g was g o i n g t o happen b e c a u s e B r o o k s had p u t on 

c o v e r a l l s b e f o r e he r e t u r n e d , b u t s a i d he c o u l d n o t l e a v e h i s 

m o t h e r - i n - l a w i n t h e s t o r e a l o n e so he w a i t e d on B r o o k s , who 

s a i d he w a n t e d t o buy a p i c t u r e f r a m e . A f t e r W h i t e w r o t e o u t 

a r e c e i p t f o r t h e p u r c h a s e o f a p i c t u r e f r a m e , B r o o k s r e a c h e d 

i n t o a p o c k e t o f t h e c o v e r a l l s and p u l l e d o u t a handgun, w h i c h 

he p o i n t e d a t W h i t e . B r o o k s t o l d W h i t e t o g i v e h im t h e money, 

so W h i t e opened t h e c a s h r e g i s t e r and gave B r o o k s t h e c a s h i n 

t h e d r a w e r and t h e n c l o s e d t h e r e g i s t e r . B r o o k s p o i n t e d t h e 

gun a t him a g a i n and demanded t h e money f r o m b e n e a t h t h e 
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d r a w e r . W h i t e opened t h e c a s h r e g i s t e r a g a i n and gave B r o o k s 

t h e $100 b i l l N a p i e r had r e c e i v e d f r o m t h e c u s t o m e r who had 

been i n t h e s t o r e when B r o o k s was f i r s t t h e r e . 

W h i t e t e s t i f i e d t h a t B r o o k s t h e n d i r e c t e d h i m t o go t o 

t h e b a c k o f t h e s t o r e . I n t h e meantime M i l d r e d Freeman had 

r e t u r n e d t o t h e s t o r e a f t e r m a k i n g a d e l i v e r y . B r o o k s 

demanded t h a t W h i t e g i v e h im t h e money f r o m h i s w a l l e t and 

t h a t Freeman g i v e h im t h e money f r o m h e r p u r s e , and he p o i n t e d 

t h e gun a t them w h i l e he demanded t h e i r money. A f t e r W h i t e 

and Freeman gave t h e i r money t o B r o o k s , he o r d e r e d them t o l i e 

on t h e f l o o r i n t h e b a c k room. They d i d as t h e y were 

i n s t r u c t e d , and t h e y p r a y e d , W h i t e s a i d . B r o o k s p o i n t e d t h e 

gun a t them and t o l d them t w i c e n o t t o g e t up u n t i l he t o l d 

them t o do s o , t h e n he w a l k e d t o t h e f r o n t o f t h e shop. A g a i n 

he t o l d them t o s t a y on t h e f l o o r . W h i t e t e s t i f i e d t h a t , as 

soon as he h e a r d t h e b e l l on t h e f r o n t d o o r r i n g when B r o o k s 

e x i t e d t h e f r o n t o f t h e s t o r e , he g o t up and c a l l e d emergency 

9-1-1. He saw B r o o k s p a s s by t h e f r o n t window as he r a n f r o m 

t h e s t o r e . 

W h i t e t e s t i f i e d t h a t he l o o k e d a t a l o t o f p h o t o g r a p h s 

f r o m t h e p o l i c e d e p a r t m e n t b u t t h a t he was n e v e r a b l e t o 
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i d e n t i f y t h e r o b b e r . Then, j u s t as he a r r i v e d f o r h i s s h i f t 

a t t h e K r o g e r g r o c e r y s t o r e on J u l y 10, 2008, he n o t i c e d t h a t 

t h e man w a l k i n g n e x t t o h i m was t h e man who had r o b b e d him. 

W h i t e o b s e r v e d B r o o k s as he w a l k e d t h r o u g h t h e s t o r e so he 

c o u l d be c e r t a i n o f h i s i d e n t i f i c a t i o n , and as B r o o k s e x i t e d 

t h e s t o r e W h i t e t o l d a c o w o r k e r t o c a l l 9-1-1. W h i t e 

t e s t i f i e d t h a t he was 100% c e r t a i n t h a t B r o o k s was t h e man who 

had r o b b e d him. 

M i l d r e d Freeman t e s t i f i e d t h a t she w orks p a r t - t i m e a t 

Ann's F l o w e r s and G i f t s and t h a t Ann i s h e r s i s t e r . She s a i d 

t h a t on t h e S a t u r d a y o f t h e r o b b e r y she r e t u r n e d t o t h e s t o r e 

f r o m m a k i n g a d e l i v e r y and she saw someone b e n t o v e r a t t h e 

f r o n t c o u n t e r , and she t h o u g h t someone was l o o k i n g i n a 

d i s p l a y c a s e . Then t h e man came i n t o t h e b a c k room and 

p o i n t e d a gun i n h e r f a c e . He was w e a r i n g baggy c o v e r a l l s and 

s o m e t h i n g on h i s head. He demanded money, and she s a i d she 

had none. The r o b b e r p o i n t e d a t h e r p u r s e i n t h e workroom and 

t o l d h e r t o g e t h e r money f o r him. She gave him t h e money, 

and he t o l d h e r t o l i e on t h e f l o o r . W h i t e was a l r e a d y on t h e 

f l o o r , she s a i d . The r o b b e r t o l d them n o t t o move, and he 

k e p t t h e gun p o i n t e d a t them. Freeman s a i d she p r a y e d . A f t e r 
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t h e r o b b e r l e f t , W h i t e g o t up t o c a l l 9-1-1. She a s k e d W h i t e 

where N a p i e r was and he t o l d h e r t h a t she was i n t h e b a t h r o o m . 

Freeman t e s t i f i e d t h a t she c o u l d n o t s a y w i t h 100% 

c e r t a i n t y t h a t B r o o k s was t h e man who had r o b b e d h e r b e c a u s e 

d u r i n g t h e r o b b e r y h e r a t t e n t i o n had been f o c u s e d on t h e gun 

t h a t was p o i n t e d a t h e r . She t e s t i f i e d t h a t she had l o o k e d a t 

some p h o t o g r a p h i c l i n e u p s and t h a t she had n o t i d e n t i f i e d 

anyone f r o m t h e p h o t o g r a p h s . Freeman t e s t i f i e d t h a t she had 

n o t n o t i c e d w h e t h e r t h e r o b b e r had a b e a r d o r a m u s t a c h e . 

Ann N a p i e r t e s t i f i e d t h a t she owned Ann's F l o w e r s and 

G i f t s r e t a i l f l o w e r shop. She s a i d t h a t b e f o r e t h e r o b b e r y , 

she was w a i t i n g on a c u s t o m e r when a man came i n . She c a l l e d 

t o W h i t e and a s k e d h im t o w a i t on t h e man. A f t e r t h e c u s t o m e r 

l e f t t h e s t o r e , N a p i e r went t o a s s i s t W h i t e and t h e man, who 

was l o o k i n g f o r a s p e c i f i c t y p e o f p i c t u r e f r a m e . The man 

l e f t , s t a t i n g he needed t o a s k h i s g r a n d m o t h e r a b o u t one o f 

t h e f r a m e s . A f t e r he l e f t t h e s t o r e , she went i n t o t h e 

r e s t r o o m ; she d i d n o t see t h e man r e t u r n . N a p i e r t e s t i f i e d 

t h a t she was n o t aware o f t h e r o b b e r y u n t i l Freeman came and 

ba n g e d on t h e b a t h r o o m d o o r and t o l d h e r . 
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N a p i e r t e s t i f i e d t h a t she u s u a l l y s t a r t s a b u s i n e s s day 

w i t h a p p r o x i m a t e l y $200 i n t h e c a s h r e g i s t e r . 

N a p i e r t e s t i f i e d t h a t she l o o k e d a t p h o t o g r a p h i c l i n e u p s 

a t t h e p o l i c e d e p a r t m e n t b u t t h a t she was u n a b l e t o i d e n t i f y 

t h e r o b b e r i n any o f t h e p h o t o g r a p h s . She a l s o s a i d t h a t she 

does n o t r e a l l y l o o k a t c u s t o m e r s as f a r as n o t i c i n g t h e i r 

p e r s o n a l a p p e a r a n c e ; r a t h e r , she s a i d , she p a y s a t t e n t i o n t o 

what a c u s t o m e r w a n t s . She c o u l d n o t t e s t i f y t h a t B r o o k s was 

t h e man she saw i n t h e s t o r e on t h e day o f t h e r o b b e r y . 

A f t e r t h e S t a t e p r e s e n t e d t h e f o r e g o i n g e v i d e n c e , B r o o k s 

made a m o t i o n f o r a j u d g m e n t o f a c q u i t t a l and a r g u e d o n l y 

" r e a s o n a b l e d o u b t . " 

E l i z a b e t h T r a m m e l l t e s t i f i e d t h a t she was c l e a n i n g t h e 

b u s i n e s s l o c a t e d a c r o s s t h e s t r e e t f r o m t h e f l o w e r s h o p on t h e 

m o r n i n g o f t h e r o b b e r y . She g l a n c e d up and saw a b l a c k man 

w a l k i n t o t h e b u s i n e s s , and she saw him w a l k o u t a g a i n . He 

waved a t h e r . T r a m m e l l t e s t i f i e d t h a t she d i d n o t n o t i c e 

a n y t h i n g a b o u t t h e man's a p p e a r a n c e , and she d i d n o t know 

w h e t h e r B r o o k s was t h e man she saw t h a t day. 

S u s a n C r a v e n t e s t i f i e d t h a t she was w o r k i n g i n a 

c e l l u l a r - t e l e p h o n e s t o r e n e a r Ann's F l o w e r s and G i f t s on t h e 

12 



CR-09-1826 

m o r n i n g o f t h e r o b b e r y . She s a i d a b l a c k man came i n t o t h e 

s t o r e and a s k e d t o have h i s t e l e p h o n e s e r v i c e r e s t o r e d , b u t 

when she p l a c e d a t e l e p h o n e c a l l t o a s s i s t h i m , t h e man became 

a n g r y , slammed t h e phone down o n t o t h e c o u n t e r , and w a l k e d 

o u t . He w a l k e d i n t h e d i r e c t i o n o f t h e f l o w e r shop. C r a v e n 

c o u l d n o t i d e n t i f y B r o o k s as t h e man who was i n t h e s t o r e . 

C r a v e n a c k n o w l e d g e d t h a t she had l o o k e d a t some p h o t o g r a p h s 

p r o v i d e d by t h e p o l i c e on J u l y 1 6 , 2008. She had i d e n t i f i e d 

B r o o k s and a n o t h e r man f r o m t h e p h o t o g r a p h s as p o s s i b l y b e i n g 

t h e p e r s o n who came i n t o t h e s t o r e on t h e day o f t h e r o b b e r y . 

C r a v e n s a i d t h a t she d i d n o t t e l l t h e o f f i c e r s t h a t she was 

c e r t a i n t h a t t h e man she w a i t e d on was B r o o k s o r t h e o t h e r man 

whose p h o t o g r a p h she had s e l e c t e d . 

Z a n e t t a Tywan H i c k s t e s t i f i e d t h a t she had been i n v o l v e d 

i n a r e l a t i o n s h i p w i t h B r o o k s on J u n e 2 8 , 2008. She s a i d t h a t 

B r o o k s t o o k h e r t o Abbey S h e a l e y ' s t o have h e r h a i r done on 

t h a t a f t e r n o o n . H i c k s t e s t i f i e d t h a t i f she t o l d t h e p o l i c e 

t h a t B r o o k s had t a k e n h e r Robyn's t o have h e r h a i r done t h a t 

d a y , t h a t w o u l d have been a m i s t a k e on h e r p a r t . H i c k s s t a t e d 

t h a t she has s e r i o u s m e d i c a l p r o b l e m s and t h a t t h o s e p r o b l e m s 

had a f f e c t e d h e r memory. N o n e t h e l e s s , she s t a t e d she was 
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c e r t a i n t h a t , on t h e day o f t h e r o b b e r y , B r o o k s t o o k h e r t o 

S h e a l e y ' s and t h e n he t o o k h e r home. 

The S t a t e c r o s s - e x a m i n e d H i c k s a b o u t numerous 

i n c o n s i s t e n c i e s b e t w e e n h e r s t a t e m e n t t o t h e p o l i c e and h e r 

t e s t i m o n y i n c o u r t and i n c o n s i s t e n c i e s b e tween h e r t e s t i m o n y 

and B r o o k s ' s s t a t e m e n t t o t h e p o l i c e . I n t h e s t a t e m e n t t o t h e 

p o l i c e , she s a i d t h a t B r o o k s l e f t h e r e a r l y i n t h e m o r n i n g t o 

go t o work and r e t u r n e d i n t h e a f t e r n o o n and t h a t she d i d n o t 

know where he had been i n b e t w e e n . I n h e r i n - c o u r t t e s t i m o n y , 

she s a i d t h a t B r o o k s had t a k e n h e r t o t h e b e a u t y s a l o n a t 

a p p r o x i m a t e l y 9:30 o r 10:00 a.m. and p i c k e d h e r up i n t h e 

e a r l y a f t e r n o o n . The S t a t e a l s o p r e s e n t e d a s t a t e m e n t H i c k s 

p r o v i d e d t o t h e p o l i c e , a l o n g w i t h a c a l e n d a r she had f i l l e d 

o u t . The s t a t e m e n t i n c l u d e d t h e f o l l o w i n g : "About two days 

ago I s t a r t e d t h i s c a l e n d a r t h a t y ' a l l g o t t o keep C u r t i s o u t 

o f j a i l and t o g i v e h im an a l i b i f o r t h a t S a t u r d a y . " ( R . 

1 6 8 . ) She made a s t a t e m e n t t o t h e p o l i c e and gave t h e 

c a l e n d e r t o t h e p o l i c e on J u l y 15, 2008, b u t she a c k n o w l e d g e d 

t h a t t h e c a l e n d a r i n c l u d e d e n t r i e s a b o u t h e r h e a l t h s t a t u s on 

J u l y 16, 17, and 18, 2008. H i c k s c o u l d n o t a c c o u n t f o r h e r 
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a b i l i t y t o make e n t r i e s on t h e c a l e n d a r a b o u t h e r h e a l t h f o r 

t h e days a f t e r she gave t h e c a l e n d a r t o t h e p o l i c e . 

L u k e G u n n e l l s t e s t i f i e d t h a t he owned and o p e r a t e d 

S o u t h e r n S a n i t a r y Company i n West P o i n t , G e o r g i a , and t h a t 

B r o o k s had w o r k e d f o r him u n t i l he was a r r e s t e d on t h e c u r r e n t 

c h a r g e s . G u n n e l l s t e s t i f i e d t h a t B r o o k s had w o r k e d w i t h him 

on t h e m o r n i n g o f t h e r o b b e r y b u t t h a t he d i d n o t see B r o o k s 

l a t e r i n t h e day. G u n n e l l s had i n i t i a l l y t o l d t h e p o l i c e t h a t 

B r o o k s had w o r k e d w i t h h i m f o r t h e e n t i r e day, b u t he 

t e s t i f i e d t h a t he r e a l i z e d t h a t he had m i s s p o k e n , and he 

c o n t a c t e d t h e p o l i c e t o c o r r e c t h i s i n i t i a l s t a t e m e n t . B r o o k s 

n e v e r wore c o v e r a l l s when he w o r k e d f o r G u n n e l l s ; he a l w a y s 

wore b l u e j e a n s , a s h i r t , and a b a s e b a l l h a t , G u n n e l l s s a i d . 

G u n n e l l s t e s t i f i e d on c r o s s - e x a m i n a t i o n t h a t he knew B r o o k s 

had p r e v i o u s l y been i n p r i s o n . G u n n e l l s s a i d t h e y had had 

l o n g c o n v e r s a t i o n s a b o u t t h a t and t h a t B r o o k s had t o l d h im he 

had l e a r n e d h i s l e s s o n and he n e v e r w a n t e d t o go b a c k t o 

p r i s o n . G u n n e l l s s t a t e d t h a t he had b e l i e v e d B r o o k s and t h a t 

i s why he d i d n o t b e l i e v e t h a t B r o o k s c o m m i t t e d t h e r o b b e r y a t 

t h e f l o w e r shop. G u n n e l l s a l s o t e s t i f i e d t h a t he was w i t h 
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B r o o k s b e g i n n i n g a t a p p r o x i m a t e l y 6:30 a.m. on t h e day o f t h e 

r o b b e r y , and t h e y had s p e n t a c o u p l e o f h o u r s t o g e t h e r . 

Abbey S h e a l e y t e s t i f i e d t h a t she i s a c o s m e t o l o g i s t i n 

West P o i n t , G e o r g i a . S h e a l e y s t a t e d t h a t Z a n e t t a H i c k s had an 

a p p o i n t m e n t t o g e t h e r h a i r done on June 28, 2008, and t h a t 

she was i n t h e s a l o n f r o m a p p r o x i m a t e l y 9:00 o r 9:30 a.m. 

u n t i l a p p r o x i m a t e l y 12:30 o r 1:00 p.m. She s a i d a man d r o p p e d 

H i c k s o f f f o r t h e a p p o i n t m e n t , and t h a t B r o o k s came i n t o h e r 

shop t o p i c k up H i c k s a f t e r t h e a p p o i n t m e n t . S h e a l e y s a i d 

t h a t she was f i n i s h i n g H i c k s ' s e y e b r o w s , and t h a t B r o o k s had 

had t o w a i t a m i n u t e o r two i n t h e s a l o n . 

On c r o s s - e x a m i n a t i o n S h e a l e y t e s t i f i e d t h a t H i c k s came t o 

t h e s a l o n f o r two a d d i t i o n a l a p p o i n t m e n t s a f t e r June 28, 2008, 

b u t she c o u l d n o t r e c a l l d e t a i l s s u c h as t h e d a t e s o f t h e 

s u b s e q u e n t a p p o i n t m e n t s , who b r o u g h t H i c k s t o t h e a p p o i n t m e n t 

o r p i c k e d h e r up, what v e h i c l e t h e p e r s o n was d r i v i n g , o r how 

l o n g t h e a p p o i n t m e n t s l a s t e d . S h e a l e y t e s t i f i e d t h a t she does 

n o t keep up w i t h d a t e s b u t t h a t H i c k s had come t o h e r s a l o n 

d u r i n g t h e summer o f 2009 and a s k e d w h e t h e r S h e a l e y ' s r e c o r d s 

r e f l e c t e d h e r June 28, 2008, a p p o i n t m e n t . S h e a l e y t h e n 

t e s t i f i e d on r e d i r e c t e x a m i n a t i o n t h a t H i c k s had " s a i d 
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s o m e t h i n g a b o u t she n e e d e d t h e d a t e b e c a u s e s o m e t h i n g had 

s u p p o s e d l y happened on t h a t d a t e t h a t h e r b o y f r i e n d was 

a c c u s e d o f and she needed t o know i f I had i t down t h a t she 

was t h e r e , t h a t he had b r o u g h t h e r . " ( R . 2 1 3 . ) The r e c o r d s 

she had f o r June 28, 2008, she gave t o H i c k s , S h e a l e y s a i d on 

r e c r o s s - e x a m i n a t i o n . She a l s o s a i d she d i d n o t know w h e t h e r 

h e r r e c o r d s r e f l e c t e d t h e a p p o i n t m e n t s H i c k s had w i t h h e r 

a f t e r June 28. 

M a l c o l m R o w l a n d t e s t i f i e d t h a t he was i n h i s v a n o u t s i d e 

Ann's F l o w e r s and G i f t s when t h e r o b b e r y o c c u r r e d . He d i d n o t 

g l a n c e l o n g a t t h e man who, he r e a l i z e d l a t e r , had c o m m i t t e d 

t h e r o b b e r y , b u t he n o t e d t h a t t h e man who w a l k e d i n t o t h e 

shop was s h o r t and t h a t he was w e a r i n g what a p p e a r e d t o be a 

t o b o g g a n - s t y l e h a t and a d i n g y s h i r t . R o w l a n d t e s t i f i e d t h a t 

he v i e w e d a p h o t o g r a p h i c l i n e u p p r e p a r e d by t h e p o l i c e 

d e p a r t m e n t b u t t h a t he c o u l d n o t i d e n t i f y B r o o k s i n c o u r t as 

t h e p e r s o n whose p h o t o g r a p h he had s e l e c t e d . On c r o s s -

e x a m i n a t i o n , however, R o w l a n d e x a m i n e d t h e p h o t o g r a p h s he had 

v i e w e d a t t h e p o l i c e d e p a r t m e n t on J u l y 14, 2008. R o w l a n d 

t e s t i f i e d t h a t he had s e l e c t e d p h o t o g r a p h number s i x as t h e 

p e r s o n he had s e e n a t t h e f l o w e r shop, and p h o t o g r a p h number 
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s i x was i d e n t i f i e d as C u r t i s B r o o k s . R o w l a n d s t a t e d t h a t he 

c o u l d n o t s a y t h a t t h e p e r s o n i n c o u r t was t h e same p e r s o n he 

had s e e n a t t h e f l o w e r s h o p b e c a u s e t h e man's f a c e had c h a n g e d 

s i n c e he saw t h e man two y e a r s e a r l i e r . F i n a l l y , on r e d i r e c t 

e x a m i n a t i o n , R o w l a n d t e s t i f i e d t h a t when he s e l e c t e d B r o o k s ' s 

p h o t o g r a p h f r o m t h e p h o t o g r a p h i c l i n e u p , he had i n d i c a t e d on 

t h e l i n e u p s h e e t t h a t he was "60 p e r c e n t s u r e " t h a t t h e e y e s 

were t h o s e o f t h e mean he had se e n a t t h e s t o r e , and he s a i d 

t h e p e r s o n i n t h e p h o t o g r a p h had t h e same b o d y s t y l e . 

M a r y R o w l a n d t e s t i f i e d t h a t she was i n Ann's F l o w e r s and 

G i f t s s h o p b e f o r e t h e r o b b e r y o c c u r r e d and t h a t she g l a n c e d 

f o r a few s e c o n d s a t t h e man who l a t e r r o b b e d t h e s t o r e , who 

was i n t h e s t o r e a t t h e same t i m e she w a s . She s a i d she had 

n o t i d e n t i f i e d anyone f r o m t h e p h o t o g r a p h i c l i n e u p t h e p o l i c e 

showed h e r , and she c o u l d n o t s t a t e i n c o u r t t h a t B r o o k s was 

t h e man she saw t h a t d a y . 

I n v e s t i g a t o r C a l d w e l l e x a m i n e d c e l l u l a r - t e l e p h o n e r e c o r d s 

o f c a l l s t o and f r o m B r o o k s ' s t e l e p h o n e . He c o u l d n o t d i s c e r n 

f r o m t h e r e c o r d s t h e t i m e z o n e t h a t a p p l i e d t o t h e v a r i o u s 

c a l l s , b u t n o t e d t h a t "PDT" was i n d i c a t e d on t h e r e c o r d s . 

C a l d w e l l s a i d t h a t he d i d n o t know how many h o u r s ' d i f f e r e n c e 
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t h e r e was between t h e C e n t r a l t i m e z o n e and t h e P a c i f i c t i m e 

z o n e . I n v e s t i g a t o r C a l d w e l l f u r t h e r t e s t i f i e d t h a t 

a u t h o r i t i e s n e v e r d e t e r m i n e d w h e t h e r B r o o k s had t h e c e l l u l a r 

t e l e p h o n e w i t h h im d u r i n g t h e r o b b e r y . 

A t t h e c o n c l u s i o n o f t h e e v i d e n c e B r o o k s renewed h i s 

m o t i o n f o r a j u d g m e n t o f a c q u i t t a l and a g a i n a r g u e d , s i m p l y , 

r e a s o n a b l e d o u b t . The t r i a l c o u r t d e n i e d t h e m o t i o n . The 

t r i a l c o u r t p e r m i t t e d t h e d e f e n s e t o r e o p e n t h e c a s e a f t e r 

B r o o k s s t a t e d t h a t he w a n t e d t o t e s t i f y . 

B r o o k s t e s t i f i e d t h a t he had n e v e r been t o Ann's F l o w e r s 

and G i f t s shop i n Roanoke. He t e s t i f i e d t h a t he had gone t o 

w o r k w i t h G u n n e l l s on J u n e 28, 2008, and had w a i t e d i n t h e 

p a r k i n g l o t o f a man's s t o r e b e c a u s e he and G u n n e l l s were 

s u p p o s e d t o p i c k up some c a b i n e t s f r o m t h e man. They w a i t e d 

f o r o v e r two h o u r s , B r o o k s s a i d , b u t t h e man d i d n o t a r r i v e . 

B r o o k s s a i d t h a t h i s f i a n c e e , H i c k s , t e l e p h o n e d h im and w a n t e d 

him t o t a k e h e r t o Ab b e y S h e a l e y ' s s a l o n t o have h e r h a i r 

done. G u n n e l l s l e t h im go, B r o o k s s a i d , and he t o o k H i c k s t o 

t h e s a l o n , t h e n s p e n t t i m e t r a v e l i n g i n t h e a r e a and p i c k i n g 

up s c r a p m e t a l . He a l s o s t o p p e d a t h i s b r o t h e r ' s house and a t 

h i s s i s t e r ' s h o u s e , and he v i s i t e d w i t h them. A f t e r noon, 
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H i c k s t e l e p h o n e d him and he went t o p i c k h e r up. She was 

s i t t i n g u n d e r t h e h a i r d r y e r when he a r r i v e d a t t h e s a l o n , he 

s a i d . 

B r o o k s s a i d t h a t he d i d n o t know Tony W h i t e and t h a t he 

saw him f o r t h e f i r s t t i m e when W h i t e came t o t h e j a i l . 

B r o o k s s a i d he d i d n o t own a p a i r o f c o v e r a l l s and t h a t he had 

n e v e r owned c o v e r a l l s . He a l s o s a i d t h a t he had n e v e r owned 

o r worn a t o b o g g a n - s t y l e h a t . He d e n i e d c o m m i t t i n g t h e 

r o b b e r y and s a i d he was c e r t a i n t h a t he had been p i c k i n g up 

s c r a p m e t a l on J u n e 28. 

On c r o s s - e x a m i n a t i o n B r o o k s a c k n o w l e d g e d t h a t i n t h e 

s t a t e m e n t he made t o t h e p o l i c e on J u l y 10, 2008, he s a i d he 

had s p e n t June 28, 2008, w o r k i n g a t G u n n e l l s ' s camp i n 

D a d e v i l l e , and t h a t he had l e f t t h e r e a t a p p r o x i m a t e l y 3:00 

p.m. He s a i d he had n e v e r been t o t h e f l o w e r shop, and t h a t 

t h e p e o p l e who had i d e n t i f i e d h im as t h e p e r s o n i n t h e f l o w e r 

shop were m i s t a k e n . He a c k n o w l e d g e d t h a t he had t o l d t h e 

i n v e s t i g a t o r s t h a t he w o u l d do a n y t h i n g n o t t o have t o go b a c k 

t o p r i s o n . He t e s t i f i e d t h a t he had s p e n t 18 y e a r s i n p r i s o n 

f o r r o b b e r y . B r o o k s s a i d he had been c o n v i c t e d o f t h e f t o f 
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p r o p e r t y and r e c e i v i n g s t o l e n p r o p e r t y b u t t h a t he d i d n o t 

know how many f e l o n i e s he had c o m m i t t e d . 

A l s o on c r o s s - e x a m i n a t i o n B r o o k s s a i d t h a t , a l t h o u g h 

S h e a l e y had t e s t i f i e d t h a t he had had t o w a i t o n l y a m i n u t e o r 

two f o r h e r t o f i n i s h H i c k s ' s e y e b r o w s , he was s u r e H i c k s was 

s i t t i n g u n d e r t h e h a i r d r y e r when he a r r i v e d and t h a t he had 

t o w a i t 15 m i n u t e s f o r h e r . 

The t r i a l c o u r t c h a r g e d t h e j u r y , and t h e j u r y f o u n d 

B r o o k s g u i l t y o f t h r e e c o u n t s o f r o b b e r y , as c h a r g e d i n t h e 

i n d i c t m e n t . I m m e d i a t e l y a f t e r t h e t r i a l c o u r t a d j u d g e d B r o o k s 

g u i l t y o f t h e t h r e e c o u n t s o f r o b b e r y t h e S t a t e i n v o k e d t h e 

p r o v i s i o n s o f t h e H a b i t u a l F e l o n y O f f e n d e r A c t , § 13A-5-9, 

A l a . Code 1975. The t r i a l c o u r t h e l d a s e n t e n c i n g h e a r i n g and 

t h e S t a t e p r e s e n t e d c e r t i f i e d c o p i e s o f f o u r p r i o r f e l o n y 

c o n v i c t i o n s o f B r o o k s ' s . D e f e n s e c o u n s e l a c k n o w l e d g e d t h a t 

B r o o k s had some p r i o r C l a s s C f e l o n i e s and one C l a s s B f e l o n y . 

B r o o k s was on p a r o l e f o l l o w i n g 18 y e a r s ' i m p r i s o n m e n t on a 

c h a r g e o f s e c o n d - d e g r e e r o b b e r y , w h i c h t h e p r o s e c u t o r a l l e g e d , 

s t a r t e d o u t as a c h a r g e o f f i r s t - d e g r e e r o b b e r y ; B r o o k s p l e d 

g u i l t y t o t h e r e d u c e d c h a r g e , t h e p r o s e c u t o r s t a t e d . The 

t r i a l c o u r t s e n t e n c e d B r o o k s t o 85 y e a r s ' i m p r i s o n m e n t . 
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I . 

B r o o k s a r g u e s t h a t t h e t r i a l c o u r t e r r e d when i t d e n i e d 

t h e m o t i o n f o r a new t r i a l b e c a u s e , he s a y s , t h e j u r y i g n o r e d 

t h e g r e a t w e i g h t o f t h e e v i d e n c e by d i s r e g a r d i n g t h e a l i b i 

t e s t i m o n y and t h e i n a b i l i t y o f "numerous w i t n e s s e s " t o 

i d e n t i f y him. He a r g u e s t h a t , a f t e r a l l o w i n g a l l r e a s o n a b l e 

p r e s u m p t i o n s o f c o r r e c t n e s s , t h e " v e r d i c t i s u n j u s t and so 

a g a i n s t t h e w e i g h t o f t h e e v i d e n c e " t h a t t h e c a s e must be 

remanded f o r a new t r i a l . ( B r o o k s ' b r i e f , a t pp. 7-8.) 

B r o o k s a r g u e s t h a t e y e w i t n e s s t e s t i m o n y i s u n r e l i a b l e and 

f a l l i b l e . He a l s o a r g u e s : 

"One p o s i t i v e e y e w i t n e s s , f i v e w i t n e s s e s who were 
u n s u r e o r c o u l d o f f e r no i d e n t i f i c a t i o n a t a l l , and 
no f o r e n s i c e v i d e n c e t i e d B r o o k s t o t h e s c e n e . Y e t 
t h e j u r y c h o s e t o i g n o r e a l l e x c u l p a t o r y e v i d e n c e 
and c o n c e n t r a t e on one w i t n e s s a l o n e . T h i s C o u r t 
s h o u l d remand t h i s c a s e t o t h e t r i a l c o u r t b e c a u s e 
B r o o k s ' j u r y was u n r e a s o n a b l e and i g n o r e d t h e g r e a t 
w e i g h t o f t h e e v i d e n c e . " 

( B r o o k s ' b r i e f , a t p. 22.) 

B r o o k s a l s o a r g u e s t h a t t h e c e l l u l a r - t e l e p h o n e r e c o r d s 

p r o v e d t h a t he was n o t i n Roanoke a t t h e t i m e o f t h e r o b b e r y . 

The S t a t e a r g u e s t h a t b e c a u s e t h e p r o s e c u t o r p r e s e n t e d a 

p r i m a f a c i e c a s e a t t r i a l , t h e f a c t u a l q u e s t i o n s and 

c r e d i b i l i t y o f t h e w i t n e s s e s were m a t t e r s f o r t h e j u r y t o 
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d e c i d e and t h a t t h e j u r y ' s v e r d i c t i s c o n c l u s i v e on a p p e a l . 

The S t a t e c o n t e n d s t h a t c a s e l a w e s t a b l i s h e s t h a t a j u r y ' s 

v e r d i c t s h o u l d be s e t a s i d e o n l y when t h a t v e r d i c t i s c o n t r a r y 

t o t h e g r e a t w e i g h t o f t h e e v i d e n c e and p a l p a b l y wrong o r 

u n j u s t and t h a t t h e j u r y ' s v e r d i c t s h e r e a r e s u p p o r t e d by t h e 

e v i d e n c e . T h e r e f o r e , t h e S t a t e c o n c l u d e s , t h e t r i a l c o u r t d i d 

n o t e r r when i t d e n i e d t h e m o t i o n f o r a new t r i a l . We a g r e e 

w i t h t h e S t a t e . 

" W i t h r e s p e c t t o t h e w e i g h t o f t h e e v i d e n c e , i t 
i s w e l l - s e t t l e d t h a t any ' i n c o n s i s t e n c i e s and 
c o n t r a d i c t i o n s i n t h e S t a t e ' s e v i d e n c e , as w e l l as 
[ a n y ] c o n f l i c t b e t ween t h e S t a t e ' s e v i d e n c e and t h a t 
o f f e r e d by t h e a p p e l l a n t , [ g o ] t o t h e w e i g h t o f t h e 
e v i d e n c e and [ c r e a t e a q u e s t i o n ] o f f a c t t o be 
r e s o l v e d by t h e j u r y . ' R o w e l l v. S t a t e , 647 So. 2d 
67, 69-70 ( A l a . C r i m . A p p . 1 9 9 4 ) . ' " ' [ T ] h e 
c r e d i b i l i t y o f w i t n e s s e s and t h e w e i g h t o r p r o b a t i v e 
f o r c e o f t e s t i m o n y i s f o r t h e j u r y t o j u d g e and 
d e t e r m i n e . ' " ' J o h n s o n v. S t a t e , 555 So. 2d 818, 820 
( A l a . C r i m . A p p . 1 9 8 9 ) , q u o t i n g H a r r i s v. S t a t e , 513 
So. 2d 79, 81 ( A l a . C r i m . A p p . 1 9 8 7 ) , q u o t i n g i n t u r n 
B y r d v. S t a t e , 24 A l a . App. 451, 451, 136 So. 431, 
431 ( 1 9 3 1 ) . 'We have r e p e a t e d l y h e l d t h a t i t i s n o t 
t h e p r o v i n c e o f t h i s c o u r t t o r e w e i g h t h e e v i d e n c e 
p r e s e n t e d a t t r i a l . ' J o h n s o n , 555 So. 2d a t 820. 
'"When t h e j u r y has p a s s e d on t h e c r e d i b i l i t y o f 
e v i d e n c e t e n d i n g t o e s t a b l i s h t h e d e f e n d a n t ' s g u i l t , 
t h i s C o u r t c a n n o t d i s t u r b i t s f i n d i n g . " ' R o w e l l , 
647 So. 2d a t 69, q u o t i n g C o l l i n s v. S t a t e , 412 So. 
2d 845, 846 ( A l a . C r i m . A p p . 1 9 8 2 ) . F u r t h e r m o r e , 
' " [ t ] h i s C o u r t must v i e w t h e e v i d e n c e i n t h e l i g h t 
most f a v o r a b l e t o t h e S t a t e , and 'draw a l l 
r e a s o n a b l e i n f e r e n c e s and r e s o l v e a l l c r e d i b i l i t y 
c h o i c e s i n f a v o r o f t h e t r i e r o f f a c t . ' " ' D.L. v. 
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S t a t e , 625 So. 2d 1201, 1204 ( A l a . C r i m . A p p . 1 9 9 3 ) , 
q u o t i n g W o odberry v. S t a t e , 4 97 So. 2d 587 , 590 
( A l a . C r i m . A p p . 1 9 8 6 ) . 'Any i s s u e s r e g a r d i n g t h e 
w e i g h t and c r e d i b i l i t y o f t h e e v i d e n c e a r e n o t 
r e v i e w a b l e on a p p e a l once t h e s t a t e has made a p r i m a 
f a c i e c a s e . ' J o n e s v. S t a t e , 719 So. 2d [249] a t 
255 [ ( A l a . C r i m . A p p . 1 9 9 6 ) ] . " 

W i l l i a m s v. S t a t e , 10 So. 3d 1083, 1087 ( A l a . C r i m . App. 

2 0 0 8 ) . 

The S t a t e c o r r e c t l y n o t e s t h a t B r o o k s does n o t c h a l l e n g e 

t h e s u f f i c i e n c y o f t h e e v i d e n c e o r o t h e r w i s e a l l e g e t h a t t h e 

S t a t e f a i l e d t o p r e s e n t a p r i m a f a c i e c a s e o f r o b b e r y . I n 

f a c t , t h e S t a t e p r e s e n t e d e v i d e n c e t o show t h a t B r o o k s h e l d 

t h e two e m p l o y e e s a t g u n p o i n t w h i l e he t o o k t h e money f r o m t h e 

c a s h r e g i s t e r and f r o m e a c h e m p l o y e e , t h u s e s t a b l i s h i n g t h e 

e l e m e n t s o f r o b b e r y . I t i s a p p a r e n t t h a t t h e j u r y c h o s e t o 

b e l i e v e t h e S t a t e ' s w i t n e s s e s , and p a r t i c u l a r l y W h i t e ' s 

i d e n t i f i c a t i o n o f B r o o k s as t h e r o b b e r , and t h a t i t c h o s e n o t 

t o b e l i e v e t h e t e s t i m o n y and a r g u m e n t s p r e s e n t e d by t h e 

d e f e n s e . The w i t n e s s e s f o r t h e S t a t e and t h e d e f e n s e were 

s u b j e c t e d t o t h o r o u g h c r o s s - e x a m i n a t i o n , and t h e p a r t i e s had 

t h e o p p o r t u n i t y t o a r g u e t h e r e l a t i v e s t r e n g t h s and w e a k n e s s e s 

o f t h e e v i d e n c e . The v e r a c i t y o f t h e w i t n e s s e s and t h e 

c r e d i b i l i t y o f t h e e v i d e n c e were p r o p e r l y l e f t f o r t h e j u r y t o 
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d e t e r m i n e , and t h e t r i a l c o u r t d i d n o t abuse i t s d i s c r e t i o n 

when i t d e c l i n e d t o d i s t u r b t h e j u r y ' s v e r d i c t . 

B r o o k s a r g u e s t h a t t h e j u r y s h o u l d n o t have b e l i e v e d t h e 

S t a t e ' s e v i d e n c e , h owever, and t h a t 

" [ t ] h i s C o u r t , t h e n , must a p p l y i t s own s u b j e c t i v e 
b e l i e f s and e x p e r i e n c e when d e c i d i n g t h i s a p p e a l . 
D o i n g so r e q u i r e s t h i s C o u r t t o o v e r t u r n t h e 
c o n v i c t i o n r e n d e r e d by an u n r e a s o n a b l e j u r y t h a t 
i g n o r e d t h e g r e a t e r w e i g h t o f t h e e v i d e n c e and 
i m p r o p e r l y r e l i e d on i n s u f f i c i e n t e v i d e n c e t o f i n d 
B r o o k s g u i l t y . " 

( B r o o k s ' s r e p l y b r i e f , a t pp. 4-5.) 

B r o o k s ' s argument i s d i r e c t l y c o n t r a r y t o Alabama l a w , 

w h i c h has c o n s i s t e n t l y h e l d t h a t i t i s n o t t h e p r o v i n c e o f 

t h i s C o u r t t o r e w e i g h t h e e v i d e n c e p r e s e n t e d a t t r i a l . T h e r e 

i s no d i s p u t e t h a t t h e S t a t e p r e s e n t e d a p r i m a f a c i e c a s e o f 

r o b b e r y , and t h i s C o u r t w i l l n o t r e v i e w t h e w e i g h t o f t h e 

e v i d e n c e o r t h e c r e d i b i l i t y o f t h e w i t n e s s e s . 

B r o o k s i s n o t e n t i t l e d t o r e l i e f on t h i s c l a i m o f e r r o r . 

I I . 

A l t h o u g h we have d e t e r m i n e d t h a t B r o o k s i s n o t e n t i t l e d 

t o r e l i e f on t h e c l a i m he r a i s e d on a p p e a l , t h i s C o u r t has a 

d u t y t o n o t i c e j u r i s d i c t i o n a l d e f e c t s . W i l l i a m s v. S t a t e , 10 
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So. 3d 1083 ( A l a . C r i m . App. 2 0 0 8 ) . T h i s c a s e p r e s e n t s two 

s u c h d e f e c t s . 

A. B r o o k s was e r r o n e o u s l y c h a r g e d i n Count 3 o f t h e 

i n d i c t m e n t w i t h r o b b e r y f o r t h e t h e f t o f c u r r e n c y b e l o n g i n g t o 

t h e f l o w e r shop and was c o n v i c t e d o f t h a t o f f e n s e . However, 

r o b b e r y i s an o f f e n s e a g a i n s t t h e p e r s o n ; t h e v i c t i m o f a 

r o b b e r y i s t h e p e r s o n a g a i n s t whom f o r c e i s u s e d o r 

t h r e a t e n e d , even when t h e p r o p e r t y t a k e n b e l o n g s t o a 

b u s i n e s s . See, e.g., Abrams v. S t a t e , 978 So. 2d 794 ( A l a . 

C r i m . App. 2 0 0 6 ) , and c a s e s c i t e d t h e r e i n . Count 1 c h a r g e d 

B r o o k s w i t h t h e f t o f c u r r e n c y b e l o n g i n g t o M i l d r e d Freeman, 

w h i l e u s i n g o r t h r e a t e n i n g t o use f o r c e a g a i n s t Freeman o r 

a n o t h e r p e r s o n w h i l e b e i n g armed w i t h a p i s t o l ; c o u n t 2 

c h a r g e d B r o o k s w i t h t h e f t o f c u r r e n c y b e l o n g i n g t o Tony W h i t e , 

w h i l e u s i n g o r t h r e a t e n i n g t o use f o r c e a g a i n s t W h i t e o r 

a n o t h e r p e r s o n w h i l e b e i n g armed w i t h a p i s t o l ; c o u n t 3 

c h a r g e d B r o o k s w i t h t h e f t o f c u r r e n c y b e l o n g i n g t o Ann's 

F l o w e r s and G i f t s , w h i l e u s i n g o r t h r e a t e n i n g t o use f o r c e 

a g a i n s t W h i t e a n d / o r Freeman o r a n o t h e r p e r s o n w h i l e b e i n g 

armed w i t h a p i s t o l . The S t a t e c a n n o t c o n v e r t a s i n g l e t h e f t 

o f v a r i o u s i t e m s o f p r o p e r t y f r o m one v i c t i m i n t o s e p a r a t e 
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o f f e n s e s b e c a u s e t o do so v i o l a t e s t h e p r o h i b i t i o n a g a i n s t 

d o u b l e j e o p a r d y ; t h e u n i t o f p r o s e c u t i o n i s t h e a c t o f 

v i o l e n c e a g a i n s t t h e p e r s o n . C r a i g v. S t a t e , 893 So. 2d 1250 

( A l a . C r i m . App. 2 0 0 4 ) ( t h e f a c t t h a t t h e d e f e n d a n t t o o k 

p r o p e r t y f r o m b o t h t h e c l e r k and f r o m t h e d r y - c l e a n i n g 

b u s i n e s s d i d n o t c r e a t e two s e p a r a t e r o b b e r y o f f e n s e s ) . 

T h e r e f o r e , a l t h o u g h B r o o k s t o o k money b e l o n g i n g t o Ann's 

F l o w e r s and G i f t s , he t h r e a t e n e d t h e use o f f o r c e a g a i n s t Tony 

W h i t e when he d i d s o . T h a t B r o o k s a l s o t o o k money f r o m 

W h i t e ' s w a l l e t w h i l e he t h r e a t e n e d t h e use o f f o r c e a g a i n s t 

W h i t e d i d n o t c r e a t e a s e p a r a t e i n c i d e n t o f r o b b e r y . B r o o k s 

was t w i c e p l a c e d i n j e o p a r d y by b e i n g i n d i c t e d f o r and 

c o n v i c t e d o f t h o s e two c h a r g e s , when he c o m m i t t e d o n l y one 

c r i m e i n v o l v i n g W h i t e . T h e r e f o r e , as t o t h e c o n v i c t i o n f o r 

c o u n t 3, we remand t h i s c a s e f o r t h e t r i a l c o u r t t o v a c a t e t h e 

c o n v i c t i o n . 

Count 1 c h a r g e d t h e r o b b e r y o f M i l d r e d Freeman and i s a 

s e p a r a t e c r i m e i n v o l v i n g a s e p a r a t e v i c t i m ; t h a t i n d i c t m e n t 

and c o n v i c t i o n do n o t v i o l a t e d o u b l e - j e o p a r d y p r i n c i p l e s . 

Count 1 and Count 2 were p r o p e r c h a r g e s , and t h e j u d g m e n t s o f 

c o n v i c t i o n on t h o s e c o u n t s w i l l r e m a i n . 
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B. We must a l s o remand t h i s c a u s e f o r c l a r i f i c a t i o n o f 

t h e s e n t e n c e i m p o s e d by t h e t r i a l c o u r t . A l t h o u g h B r o o k s 

s t a t e s i n h i s b r i e f t h a t t h e t r i a l c o u r t i m p o s e d t h r e e 

c o n c u r r e n t t e r m s o f 85 y e a r s ' i m p r i s o n m e n t , o u r r e v i e w o f t h e 

t r a n s c r i p t o f t h e s e n t e n c e h e a r i n g and o f t h e t r i a l c o u r t ' s 

s e n t e n c i n g o r d e r f a i l s t o s u p p o r t t h a t s t a t e m e n t . R a t h e r , t h e 

t r i a l c o u r t a p p e a r s t o have i m p o s e d o n l y a g e n e r a l s e n t e n c e o f 

85 y e a r s ' i m p r i s o n m e n t . A c c o r d i n g l y , t h i s c a s e i s remanded t o 

t h e t r i a l c o u r t w i t h d i r e c t i o n s t h a t t h e t r i a l c o u r t : ( 1 ) 

c l a r i f y w h e t h e r i t i n t e n d e d t o impose t h e 8 5 - y e a r s e n t e n c e f o r 

e a c h c o n v i c t i o n , and, i f t h e s e n t e n c e was i m p o s e d as t o o n l y 

one c o u n t , t h e c o u r t must h o l d a new s e n t e n c i n g h e a r i n g and 

impose a s e n t e n c e f o r t h e s e c o n d c o n v i c t i o n t h a t p r o p e r l y 

r e m a i n s ; and ( 2 ) i n d i c a t e w h e t h e r t h e s e n t e n c e s a r e t o r u n 

c o n c u r r e n t l y o r c o n s e c u t i v e l y . 

F o r t h e f o r e g o i n g r e a s o n s , t h e judgment as t o B r o o k s ' s 

c o n v i c t i o n s f o r t h e o f f e n s e s c h a r g e d i n c o u n t 1 and c o u n t 2 o f 

t h e i n d i c t m e n t i s a f f i r m e d . However, we remand t h e c a u s e f o r 

t h e t r i a l c o u r t t o s e t a s i d e t h e judgment o f c o n v i c t i o n as t o 

t h a t c o u n t . On remand, t h e t r i a l c o u r t i s f u r t h e r o r d e r e d t o 

c l a r i f y t h e s e n t e n c e i m p o s e d as t o c o u n t s 1 and 2, as d i r e c t e d 
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above. The t r i a l c o u r t s h a l l t a k e a l l n e c e s s a r y a c t i o n t o see 

t h a t t h e c i r c u i t c l e r k makes due r e t u r n t o t h i s C o u r t a t t h e 

e a r l i e s t p o s s i b l e t i m e and w i t h i n 28 days a f t e r t h e r e l e a s e o f 

t h i s o p i n i o n . The remand s h a l l i n c l u d e a t r a n s c r i p t o f t h e 

new s e n t e n c i n g h e a r i n g , i f one i s r e q u i r e d . 

AFFIRMED IN PART; REMANDED WITH INSTRUCTIONS. 

Windom, K e l l u m , B u r k e , and J o i n e r , J J . , c o n c u r . 
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