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t h e p e t i t i o n on May 1, 2009, n o t i n g t h a t t h e p e t i t i o n was n o t 

v e r i f i e d . On September 15, 2009, T u c k e r f i l e d a " M o t i o n f o r 

R e l i e f o f Judgment o r O r d e r " p u r s u a n t t o R u l e 6 0 ( b ) ( 6 ) , A l a . 

R. C i v . P., i n w h i c h he s o u g h t t o add a v e r i f i c a t i o n t o h i s 

p e t i t i o n and t o r a i s e a d d i t i o n a l a l l e g a t i o n s a b o u t t h e 

r e v o c a t i o n p r o c e e d i n g s . The c i r c u i t c o u r t d e n i e d t h e m o t i o n 

on September 23, 2009. T h i s a p p e a l f o l l o w e d . 

On December 18, 2006, T u c k e r was r e l e a s e d on p a r o l e . He 

a s s e r t e d t h a t , on O c t o b e r 15, 2007, t h e B o a r d r e v o k e d h i s 

p a r o l e b a s e d on t h e f a c t t h a t he had been a r r e s t e d on new 

c h a r g e s . However, he f u r t h e r a s s e r t e d t h a t t h o s e new c h a r g e s 

were d i s m i s s e d . 
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T u c k e r a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n d e n y i n g h i s 

R u l e 6 0 ( b ) ( 6 ) m o t i o n . 1 R u l e 6 0 ( b ) , A l a . R. C i v . P., p r o v i d e s , 

i n p a r t : 

" ( b ) M i s t a k e s ; I n a d v e r t e n c e ; E x c u s a b l e N e g l e c t ; 
N e w l y D i s c o v e r e d E v i d e n c e ; F r a u d , e t c . On m o t i o n 
and upon s u c h t e r m s as a r e j u s t , t h e c o u r t may 
r e l i e v e a p a r t y o r a p a r t y ' s l e g a l r e p r e s e n t a t i v e 
f r o m a f i n a l j u d g m e n t , o r d e r , o r p r o c e e d i n g f o r t h e 
f o l l o w i n g r e a s o n s : ( 1 ) m i s t a k e , i n a d v e r t e n c e , 
s u r p r i s e , o r e x c u s a b l e n e g l e c t ; ( 2 ) n e w l y d i s c o v e r e d 
e v i d e n c e w h i c h b y due d i l i g e n c e c o u l d n o t have been 
d i s c o v e r e d i n t i m e t o move f o r a new t r i a l u n d e r 
R u l e 5 9 ( b ) ; ( 3 ) f r a u d ( w h e t h e r h e r e t o f o r e 
d e n o m i n a t e d i n t r i n s i c o r e x t r i n s i c ) , 
m i s r e p r e s e n t a t i o n , o r o t h e r m i s c o n d u c t o f an a d v e r s e 
p a r t y ; ( 4 ) t h e j u d g m e n t i s v o i d ; ( 5 ) t h e j u d g m e n t 
has been s a t i s f i e d , r e l e a s e d , o r d i s c h a r g e d , o r a 
p r i o r j u d g m e n t upon w h i c h i t i s b a s e d has been 
r e v e r s e d o r o t h e r w i s e v a c a t e d , o r i t i s no l o n g e r 
e q u i t a b l e t h a t t h e j u d g m e n t s h o u l d have p r o s p e c t i v e 

1To the e x t e n t Tucker argues t h a t the c i r c u i t c o u r t e r r e d 
i n d e n y i ng h i s p e t i t i o n f o r a w r i t of c e r t i o r a r i , we note t h a t 

" [ a ] n a p p e a l from the d e n i a l of a Rule 60(b) motion 
does not b r i n g the u n d e r l y i n g judgment up f o r 
r e v i e w , but p r e s e n t s o n l y the q u e s t i o n of p r o p r i e t y 
of the judgment denying the Rule 60(b) m o t i o n . 
Sanders v. B l u e C r o s s - B l u e S h i e l d of Alabama, I n c . , 
368 So. 2d 8 ( A l a . 1979) ." 

B r y a n t v. F i r s t Tuskegee Bank, 866 So. 2d 1139, 1143 ( A l a . 
C i v . App. 2002), o v e r r u l e d on o t h e r grounds, Ex p a r t e F u l l  
C i r c l e D i s t r i b u t i o n , LLC, 883 So. 2d 638 ( A l a . 2003) . 
T h e r e f o r e , any argument about the May 1, 2009, d i s m i s s a l of 
the p e t i t i o n i s not p r o p e r l y b e f o r e t h i s c o u r t . 
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a p p l i c a t i o n ; o r ( 6 ) a n y o t h e r r e a s o n j u s t i f y i n g 
r e l i e f f r o m t h e o p e r a t i o n o f t h e j u d g m e n t . The 
m o t i o n s h a l l be made w i t h i n a r e a s o n a b l e t i m e , and 
f o r r e a s o n s ( 1 ) , ( 2 ) , and ( 3 ) n o t more t h a n f o u r ( 4 ) 
months a f t e r t h e j u d g m e n t , o r d e r , o r p r o c e e d i n g was 
e n t e r e d o r t a k e n . A m o t i o n u n d e r t h i s s u b d i v i s i o n 
does n o t a f f e c t t h e f i n a l i t y o f a j u d g m e n t o r 
s u s p e n d i t s o p e r a t i o n . L e a v e t o make t h e m o t i o n 
need n o t be o b t a i n e d f r o m a ny a p p e l l a t e c o u r t e x c e p t 
d u r i n g s u c h t i m e as an a p p e a l f r o m t h e j u d g m e n t i s 
a c t u a l l y p e n d i n g b e f o r e s u c h c o u r t . I f l e a v e o f t h e 
a p p e l l a t e c o u r t i s o b t a i n e d , t h e m o t i o n s h a l l be 
deemed t o have been made i n t h e t r i a l c o u r t as o f 
t h e d a t e upon w h i c h l e a v e t o make t h e m o t i o n was 
s o u g h t i n t h e a p p e l l a t e c o u r t . T h i s r u l e does n o t 
l i m i t t h e power o f a c o u r t t o e n t e r t a i n an 
i n d e p e n d e n t a c t i o n w i t h i n a r e a s o n a b l e t i m e and n o t 
t o e x c e e d t h r e e ( 3 ) y e a r s a f t e r t h e e n t r y o f t h e 
j u d g m e n t ( o r s u c h a d d i t i o n a l t i m e as i s g i v e n b y § 
6-2-3 and § 6-2-8, Code o f Alabama 1975) t o r e l i e v e 
a p a r t y f r o m a j u d g m e n t , o r d e r , o r p r o c e e d i n g , o r t o 
s e t a s i d e a j u d g m e n t f o r f r a u d upon t h e c o u r t . 
W r i t s o f coram n o b i s , coram v o b i s , a u d i t a q u e r e l a , 
s u p e r s e d e a s , and b i l l s o f r e v i e w and b i l l s i n t h e 
n a t u r e o f a b i l l o f r e v i e w , a r e a b o l i s h e d , and t h e 
p r o c e d u r e f o r o b t a i n i n g a n y r e l i e f f r o m a j u d g m e n t 
s h a l l be b y m o t i o n as p r e s c r i b e d i n t h e s e r u l e s o r 
b y an i n d e p e n d e n t a c t i o n . " 

W i t h r e g a r d t o R u l e 60(b) m o t i o n s , t h e Alabama C o u r t o f C i v i l 

A p p e a l s has h e l d : 

"'A t r i a l c o u r t ' s d e c i s i o n t o deny a m o t i o n , 
f i l e d p u r s u a n t t o R u l e 6 0 ( b ) , A l a . R. C i v . P., f o r 
r e l i e f f r o m a f i n a l j u d g m e n t i s i t s e l f a f i n a l 
j u d g m e n t t h a t w i l l s u p p o r t an a p p e a l ; however, t h e 
o n l y m a t t e r r e v i e w a b l e i n s u c h an a p p e a l i s t h e 
p r o p r i e t y o f t h e d e n i a l . ' W i l l i a m s v. W i l l i a m s , 910 
So. 2d 1284, 1286 ( A l a . C i v . App. 2 0 0 5 ) . E x c e p t f o r 
m o t i o n s b r o u g h t p u r s u a n t t o R u l e 6 0 ( b ) ( 4 ) , w h e t h e r 
a movant has e s t a b l i s h e d g r o u n d s f o r r e l i e f u n d e r 
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R u l e 60(b) i s a m a t t e r w i t h i n t h e sound d i s c r e t i o n 
o f t h e t r i a l c o u r t . Ex p a r t e W a l - M a r t S t o r e s , I n c . , 
725 So. 2d 279 ( A l a . 1 9 9 8 ) . On a p p e a l , t h i s c o u r t 
w i l l r e v e r s e a j u d g m e n t d e n y i n g r e l i e f u n d e r R u l e 
60(b) o n l y i f t h e t r i a l c o u r t has e x c e e d e d i t s 
d i s c r e t i o n . See P r i c e v. C l a y t o n , 18 So. 3d 370 
( A l a . C i v . App. 2 0 0 8 ) . " 

B u r l e s o n v. B u r l e s o n , 19 So. 3d 233, 238 ( A l a . C i v . App. 

2 0 0 9 ) . 

The r e c o r d i n t h i s case i n d i c a t e s t h a t Tucker d i d not 

f i l e a v e r i f i e d p e t i t i o n . 

" A l l a p p l i c a t i o n s f o r mandamus, p r o h i b i t i o n , 
c e r t i o r a r i , or o t h e r r e m e d i a l w r i t of a s u p e r v i s o r y 
n a t u r e s h a l l be commenced by a p e t i t i o n , v e r i f i e d by 
a f f i d a v i t , i n which the f a c t s s h a l l be s t a t e d as 
b r i e f l y and s u c c i n c t l y as the case w i l l admit of 

§ 6-6-640, A l a . Code 1975. 

"The a p p l i c a t i o n i n c e r t i o r a r i p r o c e e d i n g s i s a 
p l e a d i n g w i t h i n s t a t u t e s r e l a t i n g t o v e r i f i c a t i o n of 
p l e a d i n g s . I t i s g e n e r a l l y h e l d t h a t i t must be 
v e r i f i e d , and the v e r i f i c a t i o n u s u a l l y assumes the 
form of an a f f i d a v i t . " 

14 C.J.S. C e r t i o r a r i § 43 (1991) ( f o o t n o t e s o m i t t e d ) . Because 

Tucker d i d not v e r i f y h i s p e t i t i o n f o r a w r i t of c e r t i o r a r i , 

h i s case was not p r o p e r l y commenced, and t h e r e was not 

a n y t h i n g b e f o r e the c i r c u i t c o u r t f o r r e v i e w . See, e.g., Ex 

p a r t e A c k l e s , 840 So. 2d 145 ( A l a . 2002). T h e r e f o r e , the 

c i r c u i t c o u r t summarily d i s m i s s e d the p e t i t i o n on May 1, 2009. 
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A f t e r w a r d , Tucker f i l e d a motion p u r s u a n t t o Rule 

6 0 ( b ) ( 6 ) , A l a . R. C i v . P., and attempted t o f i l e a 

v e r i f i c a t i o n f o r h i s p e t i t i o n . The m i s t a k e he sought t o have 

c o r r e c t e d was h i s own e r r o r i n not v e r i f y i n g h i s p e t i t i o n . 

T h e r e f o r e , h i s motion was i n the n a t u r e of a motion p u r s u a n t 

t o Rule 6 0 ( b ) ( 1 ) , A l a . R. C i v . P., even though he s t y l e d i t as 

a motion p u r s u a n t t o R u l e 6 0 ( b ) ( 6 ) , A l a . R. C i v . P., and we 

w i l l t r e a t i t as such. See Ex p a r t e Wal-Mart S t o r e s , I n c . , 

725 So. 2d 279 ( A l a . 1998); H i g g i n s v. Douglas, 572 So. 2d 

1259 ( A l a . 1990); Chambers County Comm'rs v. Walker, 459 So. 

2d 861 ( A l a . 1984). However, he f i l e d h i s motion more than 

f o u r months a f t e r the c i r c u i t c o u r t ' s judgment d i s m i s s i n g the 

p e t i t i o n was e n t e r e d . Thus, i t appears t h a t Tucker may have 

s t y l e d h i s motion as a motion p u r s u a n t t o Rule 6 0 ( b ) ( 6 ) , A l a . 

R. C i v . P., i n an attempt t o a v o i d the four-month l i m i t a t i o n 

t h a t i s a p p l i c a b l e t o motions p u r s u a n t t o Rule 6 0 ( b ) ( 1 ) , A l a . 

R. C i v . P. In t h i s r e g a r d , the Alabama Supreme Court has 

h e l d : 

" C l a u s e (6), however, i s m u t u a l l y e x c l u s i v e of the 
s p e c i f i c grounds of c l a u s e s (1) t h r o u g h (5), and a 
p a r t y may not o b t a i n r e l i e f under c l a u s e (6) i f i t 
would have been a v a i l a b l e under c l a u s e s (1) through 
(5). Because c l a u s e (6) o p e r a t e s e x c l u s i v e l y of the 
s p e c i f i c grounds l i s t e d i n c l a u s e s (1) through (5), 
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t h i s Court has s t a t e d t h a t a p a r t y may not escape 
the four-month l i m i t a t i o n a p p l i c a b l e t o c l a u s e s (1) 
through (3) m e r e l y by c h a r a c t e r i z i n g the motion as 
s e e k i n g r e l i e f under c l a u s e ( 6 ) . 

"Although grounds f o r r e l i e f under Rule 60(b) (1) 
g e n e r a l l y cannot be v a l i d grounds under Rule 
6 0 ( b ) ( 6 ) , t h i s C o u r t has r e c o g n i z e d an e x c e p t i o n 
when, i n the i n t e r e s t of j u s t i c e , a g g r a v a t i n g 
c i r c u m s t a n c e s may be c o n s i d e r e d s u f f i c i e n t t o a l l o w 
the t r i a l c o u r t t o t r e a t what would o t h e r w i s e be a 
Rule 60(b)(1) motion as w i t h i n Rule 6 0 ( b ) ( 6 ) . ... 
[ T ] h e C o u r t has g e n e r a l l y l i m i t e d the a p p l i c a t i o n of 
t h i s e x c e p t i o n t o c i r c u m s t a n c e s where the d i s m i s s a l 
was the r e s u l t of m i s t a k e , i n a d v e r t e n c e , or n e g l e c t 
of c o u n s e l and where, d e s p i t e a l l d i l i g e n c e 
e x e r c i s e d t o p r o t e c t h i s own i n t e r e s t s , the c l i e n t 
was unable t o r e a s o n a b l y p r o t e c t h i s i n t e r e s t s 
because he was m i s l e d about the s t a t u s or conduct of 
h i s case by h i s c o u n s e l . T h i s e x c e p t i o n , t h e r e f o r e , 
a p p l i e s t o an e x t r a o r d i n a r y c i r c u m s t a n c e not 
c o n t e m p l a t e d by Rule 6 0 ( b ) ( 1 ) , f o r the purpose of 
p r o t e c t i n g the p u b l i c , v i n d i c a t i n g the j u d i c i a l 
p r o c e s s , and p romoting the p u b l i c ' s c o n f i d e n c e i n 
the l e g a l system." 

R.E. G r i l l s , I n c . v. Davison, 641 So. 2d 225, 229-30 ( A l a . 

1994) ( c i t a t i o n s o m i t t e d ) . 

Tucker f i l e d h i s motion, which was, i n essence, a motion 

p u r s u a n t t o Rule 6 0 ( b ) ( 1 ) , A l a . R. C i v . P., more than f o u r 

months a f t e r the c i r c u i t c o u r t e n t e r e d i t s o r d e r d i s m i s s i n g 

the p e t i t i o n f o r a w r i t of c e r t i o r a r i . A l s o , the r e c o r d does 

not r e f l e c t t h a t t h i s i s a case i n which the d i s m i s s a l was the 

r e s u l t of m i s t a k e , i n a d v e r t e n c e , or n e g l e c t of c o u n s e l and 
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where, d e s p i t e a l l d i l i g e n c e e x e r c i s e d t o p r o t e c t h i s own 

i n t e r e s t s , Tucker was not a b l e t o r e a s o n a b l y p r o t e c t h i s 

i n t e r e s t s because he was m i s l e d about the s t a t u s or conduct of 

h i s case by h i s c o u n s e l . T h e r e f o r e , we do not f i n d t h a t t h e r e 

were e x t r a o r d i n a r y c i r c u m s t a n c e s t h a t would have a l l o w e d the 

motion t o be t r e a t e d as a motion p u r s u a n t t o Rule 6 0 ( b ) ( 6 ) , 

A l a . R. C i v . P. A c c o r d i n g l y , the c i r c u i t c o u r t d i d not exceed 

i t s d i s c r e t i o n i n denying the motion, and we a f f i r m the 

c i r c u i t c o u r t ' s judgment. 

AFFIRMED. 

Welch, Windom, K e l l u m , and Main, J J . , concur. 
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