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KELLUM, J u d g e . 

Jerome C o r v i s k y P e r r y was a r r e s t e d a nd c h a r g e d w i t h 

u n l a w f u l p o s s e s s i o n o f m a r i j u a n a i n t h e f i r s t d e g r e e , a 

v i o l a t i o n o f § 13A-12-213, A l a . Code 1975. P e r r y f i l e d a 

p r e t r i a l m o t i o n t o s u p p r e s s t h e e v i d e n c e s e i z e d f r o m h i m --
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p l a s t i c b a g s f i l l e d w i t h m a r i j u a n a -- b y l a w - e n f o r c e m e n t 

o f f i c i a l s d u r i n g a t r a f f i c s t o p c a r r i e d o u t a t a d r i v e r ' s 

l i c e n s e c h e c k p o i n t . F o l l o w i n g an e v i d e n t i a r y h e a r i n g , t h e 

t r i a l c o u r t g r a n t e d P e r r y ' s m o t i o n t o s u p p r e s s . P u r s u a n t t o 

R u l e 15.7, A l a . R. C r i m . P., t h e S t a t e a p p e a l s t h e t r i a l 

c o u r t ' s r u l i n g . 

The f o l l o w i n g p e r t i n e n t e v i d e n c e was p r e s e n t e d b y t h e 

S t a t e a t t h e s u p p r e s s i o n h e a r i n g . On A u g u s t 6, 2009, O f f i c e r 

S t u a r t Upshaw o f t h e Montgomery P o l i c e D e p a r t m e n t ("MPD") was 

a s s i s t i n g a s p e c i a l o p e r a t i o n s u n i t i n c o n d u c t i n g a d r i v e r ' s 

l i c e n s e c h e c k p o i n t a t an a p a r t m e n t c o m p l e x when he e n c o u n t e r e d 

P e r r y a t t h e c h e c k p o i n t . As O f f i c e r Upshaw a p p r o a c h e d P e r r y ' s 

v e h i c l e , he c o u l d s m e l l t h e o d o r o f m a r i j u a n a e m a n a t i n g f r o m 

P e r r y ' s v e h i c l e . P e r r y d i d n o t have i n t h e v e h i c l e h i s 

d r i v e r ' s l i c e n s e o r p r o o f o f i n s u r a n c e . O f f i c e r Upshaw a s k e d 

P e r r y t o s t e p o u t o f h i s v e h i c l e s o t h a t he c o u l d c o n d u c t a 

patdown s e a r c h . As P e r r y s t e p p e d o u t o f t h e v e h i c l e , O f f i c e r 

Upshaw o b s e r v e d t h a t P e r r y ' s l e f t h a n d r e m a i n e d i n h i s l e f t 

p a n t p o c k e t , w h i c h O f f i c e r Upshaw f o u n d s u s p i c i o u s . W h i l e 

p a t t i n g P e r r y down, O f f i c e r Upshaw f e l t a h a r d o b j e c t 

a p p r o x i m a t e l y 3 o r 4 i n c h e s l o n g a n d removed i t f r o m P e r r y ' s 
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l e f t p o c k e t . O f f i c e r Upshaw t e s t i f i e d t h a t he d i d n o t 

i m m e d i a t e l y r e c o g n i z e what t h e o b j e c t was once he f e l t i t i n 

P e r r y ' s p o c k e t . The o b j e c t t u r n e d o u t t o be a y e l l o w , 

r e c t a n g u l a r s a n d w i c h - b a g b o x c o n t a i n i n g s m a l l p l a s t i c b ags 

h o l d i n g what O f f i c e r Upshaw b e l i e v e d t o be m a r i j u a n a . 

The c i r c u i t c o u r t q u e s t i o n e d O f f i c e r Upshaw e x t e n s i v e l y 

as t o why t h e o f f i c e r b e l i e v e d he n e e d e d t o c o n d u c t a p atdown 

s e a r c h o f P e r r y f o r weapons. A t one p o i n t , O f f i c e r Upshaw 

t e s t i f i e d t h a t a f t e r s m e l l i n g m a r i j u a n a , he d i d n o t i n t e n d t o 

p l a c e P e r r y u n d e r a r r e s t " a t t h a t p o i n t . " (R. 8.) The 

c i r c u i t c o u r t u l t i m a t e l y s u p p r e s s e d t h e d r u g s s e i z e d as t h e 

r e s u l t o f P e r r y ' s t r a f f i c s t o p . A l t h o u g h t h e c i r c u i t c o u r t 

d i d n o t i s s u e w r i t t e n f i n d i n g s o f f a c t , i t i s c l e a r f r o m t h e 

r e c o r d o f t h e s u p p r e s s i o n h e a r i n g t h a t t h e c i r c u i t c o u r t 

s u p p r e s s e d t h e d r u g e v i d e n c e on t h e g r o u n d s t h a t O f f i c e r 

Upshaw d i d n o t t e s t i f y t h a t he b e l i e v e d t h e o b j e c t i n P e r r y ' s 

p o c k e t t o be a weapon and t h u s , d i d n o t have t h e r e q u i s i t e 

r e a s o n a b l e s u s p i c i o n t o s e i z e t h e o b j e c t p u r s u a n t t o a T e r r y 
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v. O h i o , 392 U.S. 1 ( 1 9 6 8 ) , "patdown" s e a r c h . The S t a t e 

a p p e a l e d . 1 

I n S t a t e v. Landrum, 18 So. 3d 424 ( A l a . C r i m . App. 

2 0 0 9 ) , t h i s C o u r t e x p l a i n e d : 

" ' T h i s C o u r t r e v i e w s de novo a c i r c u i t c o u r t ' s 
d e c i s i o n on a m o t i o n t o s u p p r e s s e v i d e n c e when t h e 
f a c t s a r e n o t i n d i s p u t e . See S t a t e v. H i l l , 690 
So. 2d 1201, 1203 ( A l a . 1 9 9 6 ) ; S t a t e v. O t w e l l , 733 
So. 2d 950, 952 ( A l a . C r i m . App. 1 9 9 9 ) . ' S t a t e v.  
S k a g g s , 903 So. 2d 180, 181 ( A l a . C r i m . App. 2 0 0 4 ) . 
I n S t a t e v. H i l l , 690 So. 2d 1201 ( A l a . 1 9 9 6 ) , t h e 
t r i a l c o u r t g r a n t e d a m o t i o n t o s u p p r e s s f o l l o w i n g 
a h e a r i n g a t w h i c h i t h e a r d o n l y t h e t e s t i m o n y o f 
one p o l i c e o f f i c e r . R e g a r d i n g t h e a p p l i c a b l e 
s t a n d a r d o f r e v i e w , t h e Al a b a m a Supreme C o u r t 
s t a t e d , i n p e r t i n e n t p a r t , as f o l l o w s : 

"'"Where t h e e v i d e n c e b e f o r e t h e t r i a l 
c o u r t was u n d i s p u t e d t h e o r e t e n u s r u l e i s 
i n a p p l i c a b l e , a nd t h e Supreme C o u r t w i l l 
s i t i n judgment on t h e e v i d e n c e de novo, 
i n d u l g i n g no p r e s u m p t i o n i n f a v o r o f t h e 
t r i a l c o u r t ' s a p p l i c a t i o n o f t h e l a w t o 
t h o s e f a c t s . " S t i l e s v. Brown, 380 So. 2d 
792, 794 ( A l a . 1980) ( c i t a t i o n s o m i t t e d ) . 
The t r i a l j u d g e ' s r u l i n g i n t h i s c a s e was 
b a s e d upon h i s i n t e r p r e t a t i o n o f t h e t e r m 

1We a l s o n o t e t h a t t h e c i r c u i t c o u r t a l s o s u p p r e s s e d 
s t a t e m e n t s a l l e g e d l y made b y P e r r y once he was i n c u s t o d y . 
N e i t h e r t h e S t a t e n o r P e r r y p r e s e n t e d e v i d e n c e i n c o n n e c t i o n 
w i t h t h e s t a t e m e n t s P e r r y made i n c u s t o d y , a n d t h e S t a t e does 
n o t r a i s e t h e i s s u e h e r e on a p p e a l . T h e r e f o r e , t h e i s s u e i s 
deemed w a i v e d , and we w i l l n o t a d d r e s s t h e c l a i m on a p p e a l . 
See B o s h e l l v. K e i t h , 418 So. 2d 89, 92 ( A l a . 1982) ("When an 
a p p e l l a n t f a i l s t o a r g u e an i s s u e i n i t s b r i e f , t h a t i s s u e i s 
w a i v e d . " ) . 

4 



CR-09-1329 

" r e a s o n a b l e s u s p i c i o n " as a p p l i e d t o an 
u n d i s p u t e d s e t o f f a c t s ; t h e p r o p e r 
i n t e r p r e t a t i o n i s a q u e s t i o n o f l a w . ' 

" S t a t e v. H i l l , 690 So. 2d a t 1203-04." 

18 So. 3d a t 426. B e c a u s e t h e e v i d e n c e p r e s e n t e d a t t h e 

s u p p r e s s i o n h e a r i n g i s n o t i n d i s p u t e , t h e o n l y i s s u e b e f o r e 

t h i s C o u r t i s w h e t h e r t h e c i r c u i t c o u r t c o r r e c t l y a p p l i e d t h e 

l a w t o t h e f a c t s p r e s e n t e d a t t h e s u p p r e s s i o n h e a r i n g , and we 

a f f o r d no p r e s u m p t i o n i n f a v o r o f t h e c i r c u i t c o u r t ' s r u l i n g . 

T h i s C o u r t has r e c o g n i z e d t h a t a t r a f f i c s t o p i s "'"more 

a n a l o g o u s " t o t h e b r i e f i n v e s t i g a t i v e d e t e n t i o n a u t h o r i z e d i n 

T e r r y [v. O h i o , 392 U.S. 1 (1968 ) ] ' " t h a n c u s t o d y 

t r a d i t i o n a l l y a s s o c i a t e d w i t h a f e l o n y a r r e s t . S i d e s v. 

S t a t e , 574 So. 2d 856, 858 ( A l a . C r i m . App. 1990 ), q u o t i n g 

P i t t m a n v. S t a t e , 541 So. 2d 583, 585 ( A l a . C r . App. 1 9 8 9 ) , 

q u o t i n g i n t u r n B e r k e m e r v. M c C a r t h y , 468 U.S. 420 , 439 

( 1 9 8 4 ) . I n s t o p p i n g a v e h i c l e f o r a t r a f f i c v i o l a t i o n , a 

p o l i c e o f f i c e r h a s , i n F o u r t h Amendment t e r m s , s e i z e d t h e 

d r i v e r , C a i n s v. S t a t e , 555 So. 2d 290, 292 ( A l a . C r i m . App. 

1 9 8 9 ) , q u o t i n g D e l a w a r e v. P r o u s e , 440 U.S. 648, 653 ( 1 9 7 9 ) . 

"Under T e r r y [v. O h i o , 392 U.S. 1 ( 1 9 6 8 ) ] , l a w - e n f o r c e m e n t 

o f f i c e r s may s t o p a v e h i c l e f o r i n v e s t i g a t o r y p u r p o s e s b a s e d 
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on a t r a f f i c v i o l a t i o n . S t a t e v. R o d g e r s , 903 So. 2d 176, 178 

( A l a . C r i m . App. 2 0 0 4 ) . " J.T.C. v. S t a t e , 990 So. 2d 444, 447 

( A l a . C r i m . App. 2 0 0 8 ) . 

"'Whether t h e r e i s p r o b a b l e c a u s e t o m e r i t a 
w a r r a n t l e s s s e a r c h and s e i z u r e i s t o be d e t e r m i n e d 
by t h e t o t a l i t y o f t h e c i r c u m s t a n c e s . I l l i n o i s v.  
G a t e s , 4 62 U.S. 213, 103 S. C t . 2317, 76 L. Ed.2d 
527 ( 1 9 8 3 ) . " P r o b a b l e c a u s e e x i s t s where a l l t h e 
f a c t s and c i r c u m s t a n c e s w i t h i n t h e o f f i c e r ' s 
k n o w l e dge a r e s u f f i c i e n t t o w a r r a n t a p e r s o n o f 
r e a s o n a b l e c a u t i o n t o c o n c l u d e t h a t an o f f e n s e has 
been o r i s b e i n g c o m m i t t e d and t h a t c o n t r a b a n d w o u l d 
be f o u n d i n t h e p l a c e t o be s e a r c h e d . " S h e r i d a n v. 
S t a t e , 591 So. 2d 129, 130 ( A l a . C r i m . App. 1 9 9 1 ) . ' 
S t a t e v. S t a l l w o r t h , 645 So. 2d 323, 325 ( A l a . C r . 
App. 19 9 4 ) . " 

Woods v. S t a t e , 695 So. 2d 636, 640 ( A l a . C r i m . App. 1 9 9 6 ) . 

" S u f f i c i e n t p r o b a b i l i t y , n o t c e r t a i n t y ... , i s t h e t o u c h s t o n e 

u n d e r t h e F o u r t h Amendment." A l l e n v. S t a t e , 689 So. 2d 212, 

216 ( A l a . C r i m . App. 1 9 9 5 ) . 

" W a r r a n t l e s s s e a r c h e s a r e p e r se u n r e a s o n a b l e , 
u n l e s s t h e y f a l l w i t h i n a r e c o g n i z e d e x c e p t i o n . Ex  
p a r t e H i l l e y , 484 So. 2d 485 ( A l a . 1 9 8 5 ) . Those 
e x c e p t i o n s i n c l u d e : o b j e c t s i n p l a i n v i e w , 
c o n s e n s u a l s e a r c h e s , a s e a r c h i n c i d e n t t o a l a w f u l 
a r r e s t , h o t p u r s u i t o r emergency s i t u a t i o n s , 
p r o b a b l e c a u s e c o u p l e d w i t h e x i g e n t c i r c u m s t a n c e s , 
and a T e r r y ' s t o p and f r i s k ' s i t u a t i o n . D a n i e l s v.  
S t a t e , 290 A l a . 316, 276 So. 2d 441 ( 1 9 7 3 ) . Where 
a s e a r c h i s e x e c u t e d w i t h o u t a w a r r a n t , t h e b u r d e n 
f a l l s upon t h e S t a t e t o show t h a t t h e s e a r c h f a l l s 
w i t h i n an e x c e p t i o n . K i n a r d v. S t a t e , 335 So. 2d 
924 ( A l a . 1 9 7 6 ) . " 
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Ex p a r t e T u c k e r , 667 So. 2d 1339, 1343 ( A l a . 1 9 9 5 ) . 

H e r e , upon c o n f r o n t i n g P e r r y d u r i n g a t r a f f i c s t o p , 

O f f i c e r Upshaw s m e l l e d m a r i j u a n a e m a n a t i n g f r o m P e r r y ' s 

v e h i c l e . T h i s C o u r t has r e p e a t e d l y h e l d t h a t a p o l i c e o f f i c e r 

has p r o b a b l e c a u s e t o s e a r c h a v e h i c l e o r a s u s p e c t a f t e r t h e 

o f f i c e r s m e l l s t h e o d o r o f m a r i j u a n a . See, e.g., B l a k e v. 

S t a t e , 772 So. 2d 1200, 1205 ( A l a . C r i m . App. 2000) ( h o l d i n g 

t h a t t h e o d o r o f d r u g s e m a n a t i n g f r o m a v e h i c l e p r o v i d e s 

p r o b a b l e c a u s e t o s e a r c h t h e v e h i c l e and t o a r r e s t i t s 

o c c u p a n t s ) ; Adams v. S t a t e , 815 So. 2d 578, 581 ( A l a . 2001) 

("A p o l i c e o f f i c e r ' s d e t e c t i n g t h e s m e l l o f raw o r b u r n e d 

m a r i j u a n a c o m i n g f r o m a p a r t i c u l a r p l a c e o r p e r s o n i s 

s u f f i c i e n t t o p r o v i d e p r o b a b l e c a u s e t o s e a r c h t h a t p l a c e o r 

p e r s o n . " ) . Thus, a f t e r s m e l l i n g t h e m a r i j u a n a c o m i n g f r o m 

P e r r y ' s v e h i c l e , O f f i c e r Upshaw had t h e r e q u i s i t e p r o b a b l e 

c a u s e t o s e a r c h P e r r y ' s v e h i c l e and p e r s o n and t o s e i z e any 

c o n t r a b a n d f o u n d t h e r e i n . A c c o r d i n g l y , O f f i c e r Upshaw was 

j u s t i f i e d i n c o n d u c t i n g t h e p atdown s e a r c h and s e i z i n g t h e 

o b j e c t he f e l t i n P e r r y ' s p o c k e t . 

F u r t h e r m o r e , we o b s e r v e t h a t t h e s u b j e c t i v e b e l i e f s o f 

O f f i c e r Upshaw were i r r e l e v a n t i n d e t e r m i n i n g w h e t h e r O f f i c e r 
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Upshaw c o n d u c t e d a v a l i d s e a r c h and s e i z u r e u n d e r t h e F o u r t h 

Amendment. I n Ex p a r t e S c a r b r o u g h , 621 So. 2d 1 00 6 ( A l a . 

1 9 9 3 ) , t h e Alabama Supreme C o u r t e x p l a i n e d : 

" F o l l o w i n g t h e [ U n i t e d S t a t e s ] Supreme C o u r t ' s 
p r e f e r e n c e f o r an o b j e c t i v e s t a n d a r d , we a d o p t t h e 
o b j e c t i v e t e s t f o r d e t e r m i n i n g w h e t h e r an a r r e s t was 
p r e t e x t u a l and t h e r e f o r e u n l a w f u l . As l o n g as t h e 
p o l i c e o f f i c e r i s d o i n g o n l y what i s o b j e c t i v e l y 
a u t h o r i z e d and l e g a l l y p e r m i t t e d , t h e o f f i c e r ' s 
s u b j e c t i v e i n t e n t i n d o i n g i t i s i r r e l e v a n t . 

" I n t h e i n s t a n t c a s e , t h e p o l i c e o f f i c e r s 
a r r e s t e d S c a r b r o u g h p u r s u a n t t o a v a l i d a r r e s t 
w a r r a n t . A f t e r a d v i s i n g h i m o f h i s M i r a n d a r i g h t s , 
t h e y m e r e l y i n q u i r e d w h e t h e r he w a n t e d t o d i s c u s s 
t h e m u r d e r . T h e i r c o n d u c t was r e a s o n a b l e u n d e r t h e 
o b j e c t i v e t e s t and d i d n o t v i o l a t e t h e F o u r t h 
Amendment. T h e r e f o r e , t h e C o u r t o f C r i m i n a l A p p e a l s 
p r o p e r l y a f f i r m e d t h e j u d g m e n t o f t h e t r i a l c o u r t . " 

621 So. 2d a t 1010. O f f i c e r Upshaw was o b j e c t i v e l y a u t h o r i z e d 

t o s e a r c h P e r r y b e c a u s e O f f i c e r Upshaw h a d t h e r e q u i s i t e 

p r o b a b l e c a u s e t o s e a r c h P e r r y ' s p e r s o n and v e h i c l e once 

O f f i c e r Upshaw s m e l l e d m a r i j u a n a . See, Adams, 815 So. a t 581. 

The c i r c u i t c o u r t ' s T e r r y a n a l y s i s r e g a r d i n g w h e t h e r O f f i c e r 

Upshaw b e l i e v e d t h e o b j e c t i n P e r r y ' s p o c k e t t o be a weapon 

i g n o r e s t h e f a c t t h a t upon s m e l l i n g t h e m a r i j u a n a , O f f i c e r 

Upshaw h a d p r o b a b l e c a u s e t o s e a r c h P e r r y ' s v e h i c l e and 

p e r s o n . Thus, t h e c i r c u i t c o u r t i m p r o p e r l y w e i g h e d O f f i c e r 

Upshaw's s u b j e c t i v e c o n c e r n s o v e r what O f f i c e r Upshaw was 
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" o b j e c t i v e l y a u t h o r i z e d and l e g a l l y p e r m i t t e d " t o do u n d e r t h e 

F o u r t h Amendment, c o n t r a r y t o t h e A l a b a m a Supreme C o u r t ' s 

h o l d i n g i n S c a r b r o u g h . A c c o r d i n g l y , t h e c i r c u i t c o u r t e r r e d 

i n g r a n t i n g P e r r y ' s m o t i o n t o s u p p r e s s . 

B a s e d on t h e f o r e g o i n g , we r e v e r s e t h e c i r c u i t c o u r t ' s 

j u d g m e n t and remand t h i s c a s e f o r p r o c e e d i n g s c o n s i s t e n t w i t h 

t h i s o p i n i o n . 

REVERSED AND REMANDED. 

W i s e , P . J . , and W e l c h , Windom, and M a i n , J J . , c o n c u r . 
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