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R o d e r i c k E a r l J a c k s o n a p p e a l s h i s c o n v i c t i o n s f o r one 
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c o u n t o f t r a f f i c k i n g i n m a r i j u a n a w h i l e p o s s e s s i n g a f i r e a r m , 
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a v i o l a t i o n o f § 13A-12-231(1) and ( 1 3 ) , A l a . Code 1975, one 

c o u n t o f u n l a w f u l p o s s e s s i o n o f a c o n t r o l l e d s u b s t a n c e , a 

v i o l a t i o n o f § 13A-12-212, A l a . Code 1975, t h r e e c o u n t s o f 

f a i l u r e t o a f f i x a t a x stamp, v i o l a t i o n s o f § 40-17A-4, A l a . 

Code 1975, and one c o u n t o f c a r r y i n g a p i s t o l w i t h o u t a 

p e r m i t , a v i o l a t i o n o f § 13A-11-73, A l a . Code 1975. J a c k s o n 

was s e n t e n c e d as a h a b i t u a l f e l o n y o f f e n d e r w i t h 2 p r i o r 

f e l o n y c o n v i c t i o n s as f o l l o w s : 1) l i f e i n p r i s o n p l u s 5 y e a r s 

and a $50,000 f i n e f o r t h e t r a f f i c k i n g - i n - c o c a i n e c o n v i c t i o n ; 

2) l i f e i n p r i s o n p l u s 5 y e a r s and a $ 2 5 , 0 0 0 f i n e f o r t h e 

t r a f f i c k i n g - i n - m a r i j u a n a c o n v i c t i o n ; 3) 10 y e a r s i n p r i s o n and 

a $2,000 f e e i m p o s e d p u r s u a n t t o t h e Demand R e d u c t i o n 

A s s e s s m e n t A c t f o r t h e u n l a w f u l - p o s s e s s i o n - o f - a - c o n t r o l l e d -

s u b s t a n c e c o n v i c t i o n ; 4) 10 y e a r s i n p r i s o n f o r e a c h f a i l u r e -

t o - a f f i x - a - t a x - s t a m p c o n v i c t i o n ; and 5) 12 months i n p r i s o n 

f o r t h e c a r r y i n g - a - p i s t o l - w i t h o u t - a - p e r m i t c o n v i c t i o n . The 

c i r c u i t c o u r t o r d e r e d t h a t t h e s e s e n t e n c e s r u n c o n c u r r e n t l y . 

L a s t l y , t h e c i r c u i t c o u r t o r d e r e d J a c k s o n t o p a y c o u r t c o s t s 

and $ 1 0 0 t o t h e C r i m e V i c t i m s C o m p e n s a t i o n Fund f o r e a c h 

f e l o n y c o n v i c t i o n . (C. 14-18, R. 288-90.) 
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I . 

On a p p e a l , J a c k s o n f i r s t a r g u e s t h a t t h e c i r c u i t c o u r t 

e r r e d i n d e n y i n g h i s m o t i o n t o s u p p r e s s t h e e v i d e n c e s e i z e d 

f r o m h i s p e r s o n and f r o m h i s c a r . S p e c i f i c a l l y , J a c k s o n 

a r g u e s t h a t O f f i c e r D e r r i c k B o u y e r d i d n o t have a w a r r a n t t o 

s e a r c h h i s p e r s o n o r h i s c a r and t h a t t h e S t a t e f a i l e d t o 

e s t a b l i s h t h a t t h e s e a r c h e s f a l l w i t h i n a r e c o g n i z e d e x c e p t i o n 

t o t h e F o u r t h Amendment's w a r r a n t r e q u i r e m e n t . T h i s C o u r t 

d i s a g r e e s . 

" T h i s C o u r t r e v i e w s de novo a c i r c u i t c o u r t ' s d e c i s i o n on 

a m o t i o n t o s u p p r e s s e v i d e n c e when t h e f a c t s a r e n o t i n 

d i s p u t e . " S t a t e v. W h i t e , 28 So. 3d 827, 829 ( A l a . C r i m . App. 

2009) ( q u o t i n g S t a t e v. S k a g g s , 903 So. 2d 180, 181 ( A l a . 

C r i m . App. 2 0 0 4 ) ( i n t e r n a l c i t a t i o n s o m i t t e d ) ) . I n t h e 

i n s t a n t c a s e , t h e f a c t s a r e u n c o n t e s t e d ; t h e r e f o r e , t h e o n l y 

i s s u e b e f o r e t h i s C o u r t i s t h e c i r c u i t c o u r t ' s a p p l i c a t i o n o f 

t h e l a w t o t h o s e f a c t s . C o n s e q u e n t l y , t h i s C o u r t a f f o r d s no 

p r e s u m p t i o n i n f a v o r o f t h e c i r c u i t c o u r t ' s r u l i n g a nd r e v i e w s 

t h e c i r c u i t c o u r t ' s d e c i s i o n de novo. 

I t i s w e l l s e t t l e d t h a t w a r r a n t l e s s s e a r c h e s and s e i z u r e s 

a r e p e r se u n r e a s o n a b l e u n d e r t h e F o u r t h Amendment u n l e s s t h e 
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S t a t e e s t a b l i s h e s t h a t t h e s e a r c h o r s e i z u r e f a l l s w i t h i n a 

r e c o g n i z e d e x c e p t i o n . Ex p a r t e H i l l e y , 484 So. 2d 485, 488 

( A l a . 1 9 8 5 ) . E x c e p t i o n s t o t h e w a r r a n t r e q u i r e m e n t i n c l u d e : 

1) o b j e c t s i n p l a i n v i e w ; 2) c o n s e n s u a l s e a r c h e s ; 3) a s e a r c h 

i n c i d e n t t o a l a w f u l a r r e s t ; 4) h o t p u r s u i t o r emergency 

s i t u a t i o n s ; 5) p r o b a b l e c a u s e c o u p l e d w i t h e x i g e n t 

c i r c u m s t a n c e s ; and 6) an i n v e s t i g a t o r y d e t e n t i o n and f r i s k 

p u r s u a n t t o T e r r y v. O h i o , 392 U.S. 1 ( 1 9 6 8 ) . Ex p a r t e  

T u c k e r , 667 So. 2d 1339, 1343 ( A l a . 1 9 9 5 ) . A n o t h e r r e c o g n i z e d 

e x c e p t i o n t o t h e w a r r a n t r e q u i r e m e n t i s t h e " a u t o m o b i l e 

e x c e p t i o n , " w h i c h a l l o w s l a w e n f o r c e m e n t t o s e a r c h an 

a u t o m o b i l e b a s e d on p r o b a b l e c a u s e a l o n e . S t a t e v. B l a c k , 987 

So. 2d 1177, 1180 ( A l a . C r i m . App. 2006) ( c i t i n g M a r y l a n d v.  

Dyson, 527 U.S. 465, 466-67 ( 1 9 9 9 ) ) . 

A t t h e s u p p r e s s i o n h e a r i n g , O f f i c e r B o u y e r was t h e o n l y 

w i t n e s s t o t e s t i f y . A c c o r d i n g t o O f f i c e r B o u y e r , he s t o p p e d 

J a c k s o n a t A r k a d e l p h i a Road and 8 t h Avenue West b e c a u s e 

J a c k s o n was p l a y i n g h i s r a d i o t o o l o u d l y . O f f i c e r B o u y e r 

w a l k e d up t o t h e p a s s e n g e r s i d e o f J a c k s o n ' s c a r and a s k e d f o r 

J a c k s o n ' s d r i v e r ' s l i c e n s e . As J a c k s o n was h a n d i n g O f f i c e r 

B o u y e r h i s d r i v e r ' s l i c e n s e , O f f i c e r B o u y e r " s m e l l e d a s t r o n g 
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o d o r o f m a r i j u a n a and a l s o o b s e r v e d [ a n o p e n e d ] b e e r i n s i d e 

t h e v e h i c l e . " (R. 10, 123.) O f f i c e r B o u y e r t h e n w a l k e d 

a r o u n d t o t h e d r i v e r ' s s i d e o f t h e c a r and a s k e d J a c k s o n i f 

t h e r e was a n y t h i n g i n t h e c a r t h a t t h e o f f i c e r s h o u l d know 

a b o u t . J a c k s o n d e n i e d t h a t t h e r e was a n y t h i n g i n t h e c a r . A t 

t h a t p o i n t , O f f i c e r B o u y e r a s k e d J a c k s o n t o g e t o u t o f t h e c a r 

so he c o u l d c o n d u c t a patdown s e a r c h . 

D u r i n g t h e patdown, O f f i c e r B o u y e r a s k e d f o r c o n s e n t t o 

s e a r c h J a c k s o n ' s p o c k e t s , and J a c k s o n c o n s e n t e d . I n one o f 

J a c k s o n ' s p o c k e t s , O f f i c e r B o u y e r f o u n d money, m a r i j u a n a , 

powder c o c a i n e , and c r a c k c o c a i n e . A t t h a t p o i n t , O f f i c e r 

B o u y e r a r r e s t e d J a c k s o n and p l a c e d J a c k s o n i n h i s p a t r o l c a r . 

O f f i c e r B o u y e r t h e n c o n d u c t e d a s e a r c h o f J a c k s o n ' s c a r . 

D u r i n g t h e s e a r c h o f t h e i n t e r i o r o f t h e c a r , O f f i c e r B o u y e r 

f o u n d a handgun u n d e r n e a t h t h e d r i v e r ' s s e a t . W h i l e s e a r c h i n g 

t h e t r u n k , O f f i c e r B o u y e r f o u n d a l a r g e bag c o n t a i n i n g s e v e r a l 

b ags o f m a r i j u a n a , a n o t h e r bag c o n t a i n i n g m a r i j u a n a and p i l l s , 

a f o o t l o c k e r c o n t a i n i n g a " b a g f u l l o f money" (R. 1 3 ) , and 

more c o c a i n e . 

B a s e d on t h e s e u n c o n t e s t e d f a c t s , t h e c i r c u i t c o u r t 

c o r r e c t l y d e n i e d J a c k s o n ' s m o t i o n t o s u p p r e s s . O f f i c e r B o u y e r 
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i n i t i a l l y s t o p p e d J a c k s o n f o r p l a y i n g h i s r a d i o t o o l o u d l y i n 

v i o l a t i o n o f a c i t y o r d i n a n c e . 1 W h i l e O f f i c e r B o u y e r was n e x t 

t o J a c k s o n ' s c a r , he s m e l l e d a s t r o n g o d o r o f m a r i j u a n a and 

saw an open b e e r c a n . A t t h a t p o i n t , O f f i c e r B o u y e r h a d 

p r o b a b l e c a u s e t o a r r e s t J a c k s o n and s e a r c h J a c k s o n ' s c a r . 

See B l a k e v. S t a t e , 772 So. 2d 1200, 1202 ( A l a . C r i m . App. 

2000) ( " [ I ] t i s w e l l s e t t l e d ... t h a t t h e o d o r o f b u r n e d 

m a r i j u a n a e m a n a t i n g f r o m an a u t o m o b i l e i s enough t o p r o v i d e 

p r o b a b l e c a u s e t o s e a r c h t h e v e h i c l e . " ) ; S t a t e v. G a r g u s , 855 

So. 2d 587, 592 ( A l a . C r i m . App. 2003) ( h o l d i n g t h a t an 

o f f i c e r ' s d e t e c t i o n o f " t h e o d o r o f ' b u r n t m a r i j u a n a smoke' 

e m a n a t i n g f r o m [ a ] v e h i c l e ... e s t a b l i s h e d p r o b a b l e c a u s e " t o 

s e a r c h t h e v e h i c l e ) ; Key v. S t a t e , 566 So. 2d 251, 254 ( A l a . 

C r i m . App. 1990) (same); Adams v. S t a t e , 815 So. 2d 578, 582 

n.4 ( A l a . 2001) ( h o l d i n g t h a t "where p o l i c e o f f i c e r s s m e l l t h e 

o d o r o f b u r n e d o r b u r n i n g m a r i j u a n a c o m i n g f r o m a l e g a l l y 

s t o p p e d a u t o m o b i l e , p o l i c e o f f i c e r s have p r o b a b l e c a u s e t o 

a r r e s t a l l o f t h e a u t o m o b i l e ' s o c c u p a n t s " ) . F u r t h e r , a f t e r 

p r o p e r l y o r d e r i n g J a c k s o n o u t o f t h e c a r , O f f i c e r B o u y e r 

1 J a c k s o n does n o t c o n t e s t t h e l e g a l i t y o f t h e i n i t i a l 
s t o p ; t h e r e f o r e , t h i s C o u r t w i l l n o t a d d r e s s t h a t i s s u e . 
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o b t a i n e d J a c k s o n ' s c o n s e n t t o s e a r c h J a c k s o n ' s p o c k e t s , where 

O f f i c e r B o u y e r f o u n d d r u g s and money. See M i l l s v. S t a t e , 

[Ms. CR-06-224 6, June 27 , 2008] So. 3d , ( A l a . 

C r i m . App. 2008) ( h o l d i n g t h a t c o n s e n t t o s e a r c h i s a 

r e c o g n i z e d e x c e p t i o n t o t h e w a r r a n t r e q u i r e m e n t ) . A f t e r 

s m e l l i n g t h e s t r o n g o d o r o f m a r i j u a n a c o m i n g f r o m t h e c a r and 

a f t e r O f f i c e r B o u y e r f o u n d , p u r s u a n t t o J a c k s o n ' s c o n s e n t , 

d r u g s i n J a c k s o n ' s p o c k e t , he had p r o b a b l e c a u s e t o s e a r c h t h e 

c a r . See B l a k e , 772 So. 2d a t 1202; Adams, 815 So. 2d a t 

582 n.4. 

B e c a u s e O f f i c e r B o u y e r had p r o b a b l e c a u s e t o s e a r c h 

J a c k s o n ' s c a r and b e c a u s e J a c k s o n c o n s e n t e d t o t h e s e a r c h o f 

h i s p o c k e t s , t h e c i r c u i t c o u r t c o r r e c t l y d e n i e d J a c k s o n ' s 

m o t i o n t o s u p p r e s s t h e e v i d e n c e s e i z e d as a r e s u l t o f t h o s e 

s e a r c h e s . T h e r e f o r e , t h i s i s s u e does n o t e n t i t l e J a c k s o n t o 

any r e l i e f . 

I I . 

J a c k s o n n e x t a r g u e s t h a t t h e c i r c u i t c o u r t a b u s e d i t s 

d i s c r e t i o n by a l l o w i n g t h e S t a t e t o i m p e a c h him w i t h h i s p r i o r 

f e l o n y c o n v i c t i o n s f o r f i r s t - d e g r e e u n l a w f u l p o s s e s s i o n o f 

m a r i j u a n a and u n l a w f u l p o s s e s s i o n o f a c o n t r o l l e d s u b s t a n c e . 
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S p e c i f i c a l l y , J a c k s o n a r g u e s t h a t t h e c i r c u i t c o u r t 

e r r o n e o u s l y d e t e r m i n e d t h a t t h e p r o b a t i v e v a l u e o f t h e p r i o r 

c o n v i c t i o n s o u t w e i g h e d t h e p r e j u d i c e as r e q u i r e d u n d e r R u l e 

6 0 9 ( a ) ( 1 ) ( B ) , A l a . R. E v i d . J a c k s o n a l s o a r g u e s t h a t t h e 

c i r c u i t c o u r t e r r e d i n f a i l i n g t o g i v e t h e j u r y a l i m i t i n g 

i n s t r u c t i o n r e g a r d i n g i t s c o n s i d e r a t i o n o f h i s p r i o r 

c o n v i c t i o n s . N e i t h e r o f t h e s e i s s u e s e n t i t l e s J a c k s o n t o any 

r e l i e f . 

To t h e e x t e n t J a c k s o n a r g u e s t h a t t h e c i r c u i t c o u r t 

a b u s e d i t s d i s c r e t i o n by a l l o w i n g t h e S t a t e t o i m p e a c h him, 

p u r s u a n t t o R u l e 6 0 9 ( a ) ( 1 ) ( B ) , A l a . R. E v i d . , w i t h h i s p r i o r 

f e l o n y c o n v i c t i o n s f o r f i r s t - d e g r e e u n l a w f u l p o s s e s s i o n o f 

m a r i j u a n a and u n l a w f u l p o s s e s s i o n o f a c o n t r o l l e d s u b s t a n c e , 

t h i s i s s u e i s n o t p r o p e r l y b e f o r e t h i s C o u r t . I n r u l i n g on 

h i s m o t i o n i n l i m i n e , t h e c i r c u i t c o u r t s t a t e d : 

"Under [ R u l e ] 609, [ A l a . R. E v i d . , ] I'm g o i n g t o 
f i n d t h a t t h e p r o b a t i v e v a l u e o f a d m i t t i n g t h e s e 
o u t w e i g h s t h e p r e j u d i c i a l v a l u e . I t h i n k i t c o u l d  
a l s o come i n as 4 0 4 ( b ) [ , A l a . R. E v i d . , ] t o p r o v e 
t h e d e f e n d a n t ' s k n o wledge o f t h e p r e s e n c e o f t h e 
d r u g s , s i n c e t h e r e ' s been t e s t i m o n y f r o m t h e p o l i c e 
o f f i c e r t h e r e was an o d o r o f m a r i j u a n a i n t h e c a r , 
and t h a t a c c o r d i n g t o t h e s e p r i o r c o n v i c t i o n s t h e r e 
was a p r i o r p o s s e s s i o n o f m a r i j u a n a , and t h e o t h e r 
was a p o s s e s s i o n o f a c o n t r o l l e d s u b s t a n c e . So I'm 
g o i n g t o deny y o u r m o t i o n . " 
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(R. 218 ( e m p h a s i s a d d e d ) . ) 

I n h i s i n i t i a l b r i e f , h owever, J a c k s o n does n o t c h a l l e n g e 

t h e c i r c u i t c o u r t ' s a l t e r n a t i v e h o l d i n g t h a t t h e p r i o r 

c o n v i c t i o n s were a d m i s s i b l e p u r s u a n t t o R u l e 4 0 4 ( b ) , A l a . R. 

E v i d . B e c a u s e J a c k s o n has f a i l e d t o c h a l l e n g e one o f t h e 

c i r c u i t c o u r t ' s h o l d i n g s , he has w a i v e d r e v i e w o f t h i s i s s u e . 

See K e l l i s v. E s t a t e o f S c h n a t z , 983 So. 2d 408, 413 ( A l a . 

C i v . App. 2007) ( h o l d i n g t h a t an a p p e l l a n t ' s f a i l u r e t o 

c h a l l e n g e t h e c i r c u i t c o u r t ' s a l t e r n a t i v e h o l d i n g c o n s t i t u t e s 

a w a i v e r and r e q u i r e s t h a t we a f f i r m t h e c i r c u i t c o u r t ' s 

d e c i s i o n ) ; A n d e r s e n v. P r o f e s s i o n a l E s c r o w S e r v s . , I n c . , 141 

Idaho 743, 118 P.3d 75, 78 (2005) ("Because t h e A n d e r s e n s have 

f a i l e d t o c h a l l e n g e on a p p e a l t h e d i s t r i c t c o u r t ' s a l t e r n a t i v e 

g r o u n d s f o r g r a n t i n g summary judgment a g a i n s t them, t h e 

d i s m i s s a l o f t h e i r c a s e must be a f f i r m e d . " ) ; B i a l e s v. Young, 

315 S.C. 166, 432 S.E.2d 482, 484 (1993) ( h o l d i n g t h a t t h e 

f a i l u r e t o c h a l l e n g e an a l t e r n a t i v e g r o u n d f o r a h o l d i n g 

c o n s t i t u t e s abandonment o f t h e i s s u e and p r e c l u d e s f u r t h e r 

r e v i e w o f t h a t h o l d i n g on a p p e a l ) ; J o h n s o n v. Com., 45 Va. 

App. 113, 609 S.E.2d 58, 60 (2005) ( " h o l d i n g t h a t i n 

s i t u a t i o n s i n w h i c h t h e r e i s one o r more a l t e r n a t i v e h o l d i n g s 
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on an i s s u e , t h e a p p e l l a n t ' s f a i l u r e t o a d d r e s s one o f t h e 

h o l d i n g s r e s u l t s i n a w a i v e r o f any c l a i m o f e r r o r w i t h 

r e s p e c t t o t h e c o u r t ' s d e c i s i o n on t h a t i s s u e " ) ; Maher v. C i t y  

o f C h i c a g o , 547 F.3d 817, 821 ( 7 t h C i r . 2008) ( " ' [ I ] n 

s i t u a t i o n s i n w h i c h t h e r e i s one o r more a l t e r n a t i v e h o l d i n g s 

on an i s s u e , we have s t a t e d t h a t f a i l u r e t o a d d r e s s one o f t h e 

h o l d i n g s r e s u l t s i n a w a i v e r o f any c l a i m o f e r r o r w i t h 

r e s p e c t t o t h e c o u r t ' s d e c i s i o n on t h a t i s s u e . ' " ) ( q u o t i n g 

U n i t e d S t a t e s v. H a t c h e t t , 245 F.3d 625, 644-45 ( 7 t h C i r . 

2 0 0 1 ) ; Coronado v. V a l l e y v i e w Pub. Sch. D i s t . , 537 F.3d 791, 

797 ( 7 t h C i r . 2008) ( n o t i n g t h a t t h e a p p e l l a n t ' s c l a i m f a i l e d 

due t o h i s " f a i l u r e t o c o n f r o n t t h e d i s t r i c t c o u r t ' s 

a l t e r n a t i v e h o l d i n g " ) ; U t a h v. U n i t e d S t a t e s , 528 F.3d 712, 

724 ( 1 0 t h C i r . 2008) ( h o l d i n g t h a t t h e f a i l u r e t o c h a l l e n g e 

a l t e r n a t i v e h o l d i n g o f d i s t r i c t c o u r t c o n s t i t u t e s w a i v e r ) ; c f .  

S m i t h v. S t a t e , 745 So. 2d 922, 932 n.2 ( A l a . C r i m . App. 1999) 

( n o t i n g t h a t t h i s C o u r t w i l l n o t a d d r e s s i s s u e s n o t r a i s e d by 

t h e a p p e l l a n t ) . 

M o r e o v e r , even i f t h i s i s s u e was p r o p e r l y b e f o r e t h i s 

C o u r t , i t does n o t e n t i t l e J a c k s o n t o any r e l i e f . T h i s C o u r t 

n o t e s t h a t " ' [ t ] h e a d m i s s i o n o r e x c l u s i o n o f e v i d e n c e i s a 
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m a t t e r w i t h i n t h e s o u n d d i s c r e t i o n o f t h e t r i a l c o u r t . ' " 

H i n k l e v. S t a t e , [Ms. CR-08-1778, May 28, 2010] So. 3d 

, ( A l a . C r i m . App. 2010) ( q u o t i n g T a y l o r v. S t a t e , 808 

So. 2d 1148, 1191 ( A l a . C r i m . App. 2 0 0 0 ) , a f f ' d , 808 So. 2d 

1215 ( A l a . 2 0 0 1 ) ) . "The q u e s t i o n o f a d m i s s i b i l i t y o f e v i d e n c e 

i s g e n e r a l l y l e f t t o t h e d i s c r e t i o n o f t h e t r i a l c o u r t , and 

t h e t r i a l c o u r t ' s d e t e r m i n a t i o n on t h a t q u e s t i o n w i l l n o t be 

r e v e r s e d e x c e p t upon a c l e a r s h o w i n g o f abuse o f 

d i s c r e t i o n . . . . " Ex p a r t e L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 

2 0 0 0 ) . T h i s C o u r t has t h o r o u g h l y r e v i e w e d t h e r e c o r d and 

c a n n o t s a y t h a t t h e c i r c u i t c o u r t a b u s e d i t s d i s c r e t i o n i n 

f i n d i n g t h a t t h e p r o b a t i v e v a l u e o f t h e e v i d e n c e o f t h e p r i o r 

c o n v i c t i o n s o u t w e i g h e d any p r e j u d i c e . See R u l e 6 0 9 ( a ) ( 1 ) ( B ) , 

A l a . R. E v i d . ( " [ E ] v i d e n c e t h a t an a c c u s e d has b e e n c o n v i c t e d 

o f s u c h a c r i m e s h a l l be a d m i t t e d i f t h e c o u r t d e t e r m i n e s t h a t 

t h e p r o b a t i v e v a l u e o f a d m i t t i n g t h i s e v i d e n c e o u t w e i g h s i t s 

p r e j u d i c i a l e f f e c t t o t h e a c c u s e d . " ) . T h e r e f o r e , J a c k s o n has 

n o t met h i s b u r d e n o f e s t a b l i s h i n g t h a t t h e c i r c u i t c o u r t 

a b u s e d i t s d i s c r e t i o n by a l l o w i n g e v i d e n c e o f h i s p r i o r 

c o n v i c t i o n s t o be a d m i t t e d . 
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F i n a l l y , t o t h e e x t e n t J a c k s o n a r g u e s t h a t t h e c i r c u i t 

c o u r t e r r o n e o u s l y f a i l e d t o i n s t r u c t t h e j u r y on t h e l i m i t e d 

p u r p o s e f o r t h e a d m i s s i o n o f h i s p r i o r c o n v i c t i o n s , t h i s i s s u e 

i s n o t p r o p e r l y b e f o r e t h i s C o u r t . A t t r i a l , J a c k s o n n e i t h e r 

r e q u e s t e d a l i m i t i n g i n s t r u c t i o n n o r o b j e c t e d t o t h e c i r c u i t 

c o u r t ' s i n s t r u c t i o n s . R u l e 21.3, A l a . R. C r i m . P., p r o v i d e s , 

i n r e l e v a n t p a r t , t h a t " [ n ] o p a r t y may a s s i g n as e r r o r t h e 

c o u r t ' s ... g i v i n g o f an ... i n c o m p l e t e o r o t h e r w i s e i m p r o p e r 

o r a l c h a r g e , u n l e s s t h e p a r t y o b j e c t s t h e r e t o b e f o r e t h e j u r y 

r e t i r e s t o c o n s i d e r i t s v e r d i c t , s t a t i n g t h e m a t t e r t o w h i c h 

he o r she o b j e c t s and t h e g r o u n d s o f t h e o b j e c t i o n . " See a l s o  

S h o u l d i s v. S t a t e , 953 So. 2d 1275, 1282 ( A l a . C r i m . App. 

2006) ( h o l d i n g t h a t t h e a p p e l l a n t ' s c h a l l e n g e t o t h e c i r c u i t 

c o u r t ' s j u r y i n s t r u c t i o n was n o t p r e s e r v e d and t h u s was n o t 

p r o p e r l y b e f o r e t h i s C o u r t ) . B e c a u s e J a c k s o n f a i l e d t o 

r e q u e s t a l i m i t i n g i n s t r u c t i o n a n d f a i l e d t o o b j e c t t o t h e 

c i r c u i t c o u r t ' s i n s t r u c t i o n , he d i d n o t p r e s e r v e t h i s i s s u e 

f o r t h i s C o u r t ' s r e v i e w . T h e r e f o r e , t h i s i s s u e d oes n o t 

e n t i t l e h i m t o any r e l i e f . 

B a s e d on t h e f o r e g o i n g , t h i s C o u r t a f f i r m s J a c k s o n ' s 

c o n v i c t i o n s . T h i s C o u r t must, however, remand t h i s c a u s e . I t 
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does n o t a p p e a r f r o m t h e r e c o r d t h a t t h e c i r c u i t c o u r t i m p o s e d 

t h e a d d i t i o n a l m a n d a t o r y $25,000 f i n e f o r J a c k s o n ' s c o n v i c t i o n 

o f t r a f f i c k i n g i n c o c a i n e w h i l e p o s s e s s i n g a f i r e a r m o r f o r 

h i s c o n v i c t i o n f o r t r a f f i c k i n g i n m a r i j u a n a w h i l e p o s s e s s i n g 

a f i r e a r m . § 1 3 A - 1 2 - 2 3 1 ( 1 3 ) , A l a . Code 1975, 

( " N o t w i t h s t a n d i n g any p r o v i s i o n o f l a w t o t h e c o n t r a r y , any 

p e r s o n who has p o s s e s s i o n o f a f i r e a r m d u r i n g t h e c o m m i s s i o n 

o f any a c t p r o s c r i b e d b y t h i s s e c t i o n s h a l l be p u n i s h e d b y a 

t e r m o f i m p r i s o n m e n t o f f i v e c a l e n d a r y e a r s w h i c h s h a l l be i n 

a d d i t i o n t o , and n o t i n l i e u o f , t h e p u n i s h m e n t o t h e r w i s e 

p r o v i d e d , and a f i n e o f t w e n t y - f i v e t h o u s a n d d o l l a r s 

( $ 2 5 , 0 0 0 ) ; t h e c o u r t s h a l l n o t s u s p e n d t h e f i v e - y e a r 

a d d i t i o n a l s e n t e n c e o f t h e p e r s o n o r g i v e t h e p e r s o n a 

p r o b a t i o n a r y s e n t e n c e . " ) . See C a r t e r v. S t a t e , 812 So. 2d 

391, 395 n.3 ( A l a . C r i m . App. 2001) ( h o l d i n g t h a t " t h e $25,000 

f i n e p r o v i d e d f o r i n § 13A-12-231(13) i s m a n d a t o r y " ) . B e c a u s e 

t h e c i r c u i t c o u r t d i d n o t impose t h e m a n d a t o r y f i n e c o n t a i n e d 

i n § 1 3 A - 1 2 - 2 3 1 ( 1 3 ) , A l a . Code 1975, J a c k s o n ' s s e n t e n c e s a r e 

i l l e g a l . Brown v. S t a t e , 939 So. 2d 957, 961 ( A l a . C r i m . App. 

2005) ( h o l d i n g t h a t t h e c i r c u i t c o u r t ' s f a i l u r e t o a p p l y t h e 

m a n d a t o r y enhancements c o n t a i n e d i n § 13A-12-231(13) r e n d e r s 
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t h e a p p e l l a n t ' s s e n t e n c e i l l e g a l ) . A c c o r d i n g l y , t h i s C o u r t 

remands t h i s c a u s e t o t h e c i r c u i t c o u r t and d i r e c t s t h a t c o u r t 

t o impose t h e m a n d a t o r y $25,000 enhancement t o J a c k s o n ' s 

c o n v i c t i o n f o r t r a f f i c k i n g i n c o c a i n e w h i l e p o s s e s s i n g a 

f i r e a r m and t o h i s c o n v i c t i o n f o r t r a f f i c k i n g i n m a r i j u a n a 

w h i l e p o s s e s s i n g a f i r e a r m c o n v i c t i o n . Due r e t u r n s h a l l be 

f i l e d w i t h t h e C o u r t w i t h i n 28 days o f t h e d a t e o f t h i s 

o p i n i o n . 

AFFIRMED IN PART AND REMANDED WITH DIRECTIONS. 

W i s e , P . J . , and W e l c h , K e l l u m , and M a i n , J J . , c o n c u r . 
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