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WISE, P r e s i d i n g J u d g e . 

The a p p e l l a n t , F e i o n J u d i o McQuieter, e n t e r e d a p l e a of 

g u i l t y t o murder. The t r i a l c o u r t sentenced him t o ser v e a 

term of twenty y e a r s i n p r i s o n , b ut s p l i t the sentence and 

or d e r e d him t o serve f o u r years f o l l o w e d by f i v e y e a r s on 
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s u p e r v i s e d p r o b a t i o n . On September 13, 2007, the c i r c u i t 

c o u r t revoked McQuieter's p r o b a t i o n . On June 22, 2010, 

McQuieter f i l e d a " P e t i t i o n f o r R e s e n t e n c i n g Pursuant t o § 15¬

22-54.1 ( T e c h n i c a l V i o l a t i o n of P r o b a t i o n ) . " Without 

r e q u i r i n g a response, the c i r c u i t c o u r t summarily d e n i e d the 

p e t i t i o n . T h i s a p p e a l f o l l o w e d . 

McQuieter argues t h a t the c i r c u i t c o u r t e r r o n e o u s l y 

d e n i e d h i s p e t i t i o n on the ground t h a t i t d i d not have 

j u r i s d i c t i o n t o modify the term of h i s sentence. S e c t i o n 15¬

22-54.1, A l a . Code 1975, p r o v i d e s : 

"(a) Any p e r s o n c o n v i c t e d of a n o n v i o l e n t 
o f f e n s e now s e r v i n g a p r i s o n sentence based on 
r e v o c a t i o n of p r o b a t i o n as a r e s u l t of o n l y 
t e c h n i c a l v i o l a t i o n s s h a l l be e n t i t l e d t o be  
r e s e n t e n c e d upon p e t i t i o n t o the s e n t e n c i n g c o u r t . 
Such p e t i t i o n s h a l l be on a form and f i l e d i n the 
manner p r e s c r i b e d by the A d m i n i s t r a t i v e O f f i c e of 
C o u r t s . P e t i t i o n s s h a l l be c o n s i d e r e d a u t h o r i z e d 
motions f o r m o d i f i c a t i o n of sentence, a s s i g n e d a 
unique i d e n t i f i e r by the A d m i n i s t r a t i v e O f f i c e of 
C o u r t s , and s h a l l not r e q u i r e payment of a f i l i n g 
f e e . 

" (b) The c o u r t s h a l l have j u r i s d i c t i o n t o  
r e s e n t e n c e the o f f e n d e r i n accordance w i t h the terms 
of t h i s s e c t i o n , upon a showing of the f o l l o w i n g : 

"(1) The o f f e n d e r s u c c e s s f u l l y 
completed the terms of p r o b a t i o n f o r s i x 
months. 
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"(2) P r o b a t i o n was t h e r e a f t e r revoked 
and the o f f e n d e r was sentenced t o the 
p e n i t e n t i a r y o n l y as a r e s u l t of t e c h n i c a l 
v i o l a t i o n s of p r o b a t i o n . 

"(3) The o f f e n d e r has no d i s c i p l i n a r y 
i n f r a c t i o n s w h i l e s e r v i n g the sentence i n 
the p e n i t e n t i a r y . 

"(4) The o f f e n d e r has no pending 
charges or c o n v i c t i o n s f o r a new o f f e n s e . " 

(Emphasis added.) I n i t s o r d e r d i s m i s s i n g the p e t i t i o n , the 

c i r c u i t c o u r t found as f o l l o w s : 

" T h i s m a t t e r comes b e f o r e the Court on [ M c Q u i e t e r ' s ] 
P e t i t i o n f o r R e s e n t e n c i n g Pursuant t o 15-22-51.1 
( T e c h n i c a l V i o l a t i o n of P r o b a t i o n ) . 

" [ M c Q u i e t e r ] was revoked f o r 20 y e a r s . T h i s i s 
a ' s t r a i g h t s e n t e n c e . ' The Court no l o n g e r has 
j u r i s d i c t i o n t o modify the term of the sentence as 
i t would w i t h a s p l i t sentence. Thus, [ M c Q u i e t e r ' s ] 
M o t i o n i s DENIED." 

(C.R. 16.) 

In Thompson v. S t a t e , 967 So. 2d 729, 730-32 ( A l a . Crim. 

App. 2007), we add r e s s e d a s i m i l a r s i t u a t i o n w i t h r e g a r d t o 

motions t o r e c o n s i d e r sentences p u r s u a n t t o § 13A-5-9.1, A l a . 

Code 1975, as f o l l o w s : 

"The a p p e l l a n t argues t h a t the c i r c u i t c o u r t 
e r r e d when i t de n i e d h i s motion to r e c o n s i d e r h i s 
sentence i n case number CC-94-429. In i t s o r d e r 
denying the p e t i t i o n , the c i r c u i t c o u r t found as 
f o l l o w s : 
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"'The defendant has f i l e d a Motion 
p u r s u a n t t o § 13A-5-9.1, Code of Alabama 
1975, f o r the Court t o a p p l y amended § 13A-
5-9 r e t r o a c t i v e l y t o modify h i s l i f e 
s e ntences i n each of the above numbered 
ca s e s . For the reasons s e t f o r t h below, 
the defendant does not q u a l i f y f o r a 
r e t r o a c t i v e m o d i f i c a t i o n of those 
s e n t e n c e s . 

"'The Morgan County grand j u r y 
i n d i c t e d the defendant f o r the u n l a w f u l 
s a l e of c o c a i n e i n Case No. CC 94-429, f o r 
two counts of f i r s t degree r o b b e r y i n Case 
No. CC 95-831 and f o r one count of f i r s t 
degree r o b b e r y i n Case No. CC 96-339. 
Having a t l e a s t f o u r p r i o r f e l o n y 
c o n v i c t i o n s and b e i n g f a c e d w i t h the 
p r o s p e c t s of two mandatory l i f e w i t h o u t 
p a r o l e sentences i f c o n v i c t e d of r o b b e r y i n 
the f i r s t degree, a C l a s s A f e l o n y , i n Case 
Nos. CC 95-831 and CC 96-339, the defendant 
n e g o t i a t e d the f o l l o w i n g p l e a agreement 
w i t h the S t a t e : he would p l e a d g u i l t y t o 
t h i r d degree robbery, a l e s s e r i n c l u d e d 
o f f e n s e , i n each of Case Nos. CC 95-831 and 
CC 96-339 and t o the u n l a w f u l s a l e of 
c o c a i n e , a C l a s s B f e l o n y , i n Case No. CC 
94-429. In c o n s i d e r a t i o n of these p l e a s , 
the S t a t e agreed t o recommend t h a t he be 
sentenced t o l i f e imprisonment on each 
c o n v i c t i o n t o run c o n c u r r e n t w i t h each 
o t h e r . The Court a c c e p t e d the proposed 
agreement and upon the defendant's p l e a s of 
g u i l t y , s e ntenced him i n accordance w i t h 
the S t a t e ' s recommendation. 

"'There are o n l y two c l a s s e s of 
c o n v i c t e d defendants who q u a l i f y f o r 
r e t r o a c t i v e m o d i f i c a t i o n of t h e i r sentences 
imposed p u r s u a n t t o the H a b i t u a l F e l o n y 
O f f e n d e r A c t (HFOA): th o s e sentenced t o 
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l i f e imprisonment w i t h o u t the p o s s i b i l i t y 
of p a r o l e under the mandatory p r o v i s i o n s of 
the HFOA upon c o n v i c t i o n of a C l a s s A 
f e l o n y w i t h no p r i o r C l a s s A f e l o n y 
c o n v i c t i o n s ; and those sentenced t o 
mandatory l i f e imprisonment under the 
mandatory p r o v i s i o n s of the HFOA upon 
c o n v i c t i o n of a C l a s s B f e l o n y . In Case 
Nos. CC 95-831 and CC 96-339, the defendant 
does not f a l l i n t o e i t h e r of these c l a s s e s 
because he was c o n v i c t e d of C l a s s C 
f e l o n i e s which had a punishment range under 
the HFOA of f i f t e e n y e a r s minimum t o l i f e 
or 99 y e a r s maximum. 

"'While the defendant d i d r e c e i v e the 
mandatory l i f e sentence under the HFOA on 
h i s c o n v i c t i o n f o r the u n l a w f u l s a l e of 
c o c a i n e , a C l a s s B f e l o n y , i n Case No. CC 
94-429, a r e t r o a c t i v e r e d u c t i o n of t h a t 
c o n c u r r e n t sentence p u r s u a n t t o § 13A-5-9.1 
would be a u s e l e s s a c t and ser v e no 
purpose. The defendant would s t i l l have t o 
se r v e the l i f e sentences imposed i n the 
o t h e r two cases on h i s t h i r d degree r o b b e r y 
c o n v i c t i o n s because the Court has no 
a u t h o r i t y t o modif y those s e n t e n c e s . 

"'The Court i s s a t i s f i e d , t h e r e f o r e , 
t h a t the defendant i s not q u a l i f i e d as a 
ma t t e r of law t o have h i s t h r e e l i f e 
s entences m o d i f i e d p u r s u a n t t o § 13A-5-9.1, 
Code. I t i s ORDERED AND ADJUDGED by the 
Cour t t h a t h i s Motion f o r c o u r t o r d e r e d 
e v a l u a t i o n by the Department of C o r r e c t i o n s 
and f o r the r e t r o a c t i v e m o d i f i c a t i o n of h i s 
sentences i s d e n i e d . ' 

"(C.R. 43-44.) 

"With r e g a r d t o case number CC-95-831 and case 
number CC-96-339, we agree w i t h the c i r c u i t c o u r t ' s 
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f i n d i n g t h a t the a p p e l l a n t was not e l i g i b l e f o r 
r e c o n s i d e r a t i o n of h i s s e n t e n c e s . W i t h r e g a r d t o 
case number CC-94-429, we add r e s s e d a s i m i l a r 
s i t u a t i o n i n F e r r e l l v. S t a t e , 944 So. 2d 162, 163¬
64 ( A l a . Crim. App. 2006), as f o l l o w s : 

"'The a p p e l l a n t a r g u e s t h a t t h e 
c i r c u i t c o u r t i m p r o p e r l y d e t e r m i n e d t h a t he 
was n o t e l i g i b l e f o r r e c o n s i d e r a t i o n o f h i s 
s e n t e n c e . 

" ' " T h e r e a r e t h r e e 
r e q u i r e m e n t s f o r e l i g i b i l i t y t o 
have a sentence r e c o n s i d e r e d 
under § 13A-5-9.1: (1) the inmate 
was sentenced b e f o r e May 25, 
2000, the date the 2000 amendment 
t o the HFOA became e f f e c t i v e ; (2) 
the inmate was sentenced t o l i f e 
i m p r i s o n m e n t w i t h o u t t h e 
p o s s i b i l i t y of p a r o l e p u r s u a n t t o 
§ 13A-5-9(c)(3) and had no p r i o r 
C l a s s A f e l o n y c o n v i c t i o n s or was 
sentenced t o l i f e imprisonment 
p u r s u a n t t o § 1 3 A - 5 - 9 ( c ) ( 2 ) , see 
Prestwood [v. S t a t e , 915 So. 2d 
580 ( A l a . Crim. App. 2 0 0 5 ) ] ; and 
(3) the inmate i s a ' n o n v i o l e n t 
c o n v i c t e d o f f e n d e r . ' An inmate 
must s a t i s f y a l l t h r e e 
r e q u i r e m e n t s b e f o r e he or she i s 
e l i g i b l e f o r r e c o n s i d e r a t i o n of 
sentence under § 13A-5-9.1." 

" ' H o l t v. S t a t e , [Ms. CR-04-1250, March 3, 
2006] So. 2d , ( A l a . Crim. App. 
2006). 

"'On September 15, 2005, the c i r c u i t 
c o u r t e n t e r e d an o r d e r i n which i t found 
t h a t the a p p e l l a n t s a t i s f i e d the f i r s t two 
r e q u i r e m e n t s s e t f o r t h i n H o l t and o r d e r e d 
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DOC [the Alabama Department of C o r r e c t i o n s ] 
t o p r o v i d e i n f o r m a t i o n i t c o u l d use t o 
determine whether the a p p e l l a n t was a 
n o n v i o l e n t o f f e n d e r . A f t e r DOC responded, 
the c i r c u i t c o u r t d e n i e d the a p p e l l a n t ' s 
motion, s t a t i n g i n p a r t : 

"'"Upon a r e v i e w of the 
r e c o r d s s u p p l i e d by the 
Department of C o r r e c t i o n s the 
Court has d e t e r m i n e d t h a t the 
Defendant was p a r o l e d on t h i s 
case on June 15, 1992. H i s 
p a r o l e was revoked on J u l y 5, 
2000 and he was s e n t back t o 
c o n t i n u e s e r v i n g h i s sentence. 
He was p a r o l e d a g a i n on J u l y 30, 
2001. H i s p a r o l e was revoked 
a g a i n on January 31, 2005. 

" ' " S e c t i o n 13A-5-9.1, Code 
of Alabama, 1975, as amended, 
s t a t e s i n p a r t '... f o r 
c o n s i d e r a t i o n o f e a r l y 
p a r o l e ' T h i s C o u r t f i n d s 
t h a t the Defendant has a l r e a d y 
r e c e i v e d the b e n e f i t of e a r l y 
p a r o l e and i s t h e r e f o r e not 
e l i g i b l e f o r r e l i e f . " 

"'(C.R. 57.) 

"'Although the c i r c u i t c o u r t found 
t h a t the a p p e l l a n t s a t i s f i e d the f i r s t two 
e l i g i b i l i t y r e q u i r e m e n t s s e t f o r t h i n H o l t , 
i t d i d not determine whether he was a 
n o n v i o l e n t o f f e n d e r . R a t h e r , i t determined 
t h a t he was not e l i g i b l e f o r 
r e c o n s i d e r a t i o n of h i s sentence because he 
had p r e v i o u s l y been p a r o l e d . Once 
e l i g i b i l i t y has been determined, the f a c t 
t h a t an o f f e n d e r has p r e v i o u s l y been 
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p a r o l e d may be a r e l e v a n t and m a t e r i a l 
f a c t o r t o c o n s i d e r when d e c i d i n g whether t o 
r e s e n t e n c e the o f f e n d e r . However, i t i s 
not r e l e v a n t when making the i n i t i a l 
d e t e r m i n a t i o n of whether the o f f e n d e r i s 
e l i g i b l e t o have h i s sentence r e c o n s i d e r e d . 
Because the c i r c u i t c o u r t e r r o n e o u s l y based 
i t s d e t e r m i n a t i o n t h a t the a p p e l l a n t was 
not e l i g i b l e t o have h i s sentence 
r e c o n s i d e r e d on the f a c t t h a t he had 
p r e v i o u s l y been p a r o l e d , i t e r r e d when i t 
d e n i e d h i s motion on t h a t ground. 
A c c o r d i n g l y , we r e v e r s e the c i r c u i t c o u r t ' s 
judgment and remand t h i s case t o the 
c i r c u i t c o u r t f o r t h a t c o u r t t o s e t a s i d e 
i t s o r d e r d e n y i n g the a p p e l l a n t ' s motion 
f o r r e c o n s i d e r a t i o n and t o c o n s i d e r the 
a p p e l l a n t ' s motion p u r s u a n t t o t h i s c o u r t ' s 
h o l d i n g i n H o l t . ' 

" ( F o o t n o t e omitted.) See a l s o V i n s o n v. S t a t e , [Ms. 
CR-05-1397, August 25, 2006] So. 2d ( A l a . 
Crim. App. 2006); White v. S t a t e , 947 So. 2d 436 
( A l a . Crim. App. 2006). 

"In case number CC-94-429, the r e c o r d i n d i c a t e s 
t h a t the a p p e l l a n t s a t i s f i e d the f i r s t two 
e l i g i b i l i t y r e q u i r e m e n t s s e t f o r t h i n H o l t . 
However, the c i r c u i t c o u r t d i d not determine whether 
he was a n o n v i o l e n t o f f e n d e r . R a t h e r , i t found t h a t 
he was not e l i g i b l e f o r r e c o n s i d e r a t i o n of h i s 
sentence i n case number CC-94-429 based on i t s 
d e t e r m i n a t i o n t h a t r e s e n t e n c i n g him would be 
p o i n t l e s s because he was a l s o s e r v i n g l i f e sentences 
i n two o t h e r cases. Once e l i g i b i l i t y has been 
determined, the f a c t t h a t r e s e n t e n c i n g the o f f e n d e r 
i n a p a r t i c u l a r case would be p o i n t l e s s because he 
i s a l s o s e r v i n g another sentence may be a r e l e v a n t 
and m a t e r i a l f a c t o r t o c o n s i d e r when d e c i d i n g 
whether t o r e s e n t e n c e him. However, i t i s not 
r e l e v a n t when making the i n i t i a l d e t e r m i n a t i o n of 
whether the o f f e n d e r i s e l i g i b l e t o have h i s 
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sentence r e c o n s i d e r e d . T h e r e f o r e , the c i r c u i t c o u r t 
e r r o n e o u s l y based i t s d e t e r m i n a t i o n t h a t the 
a p p e l l a n t was not e l i g i b l e t o have h i s sentence i n 
case number CC-94-429 r e c o n s i d e r e d on the f a c t t h a t 
i t would be p o i n t l e s s because he was a l s o s e r v i n g 
l i f e sentences i n two o t h e r c a s e s . See V i n s o n , 
s u p r a ; White, s u p r a ; F e r r e l l , s u p r a . A c c o r d i n g l y , 
we a f f i r m the c i r c u i t c o u r t ' s judgment as t o case 
number CC-95-831 and case number CC-96-339; r e v e r s e 
the c i r c u i t c o u r t ' s judgment as t o case number CC-
94-429; and remand t h i s case as t o case number CC-
94-429 f o r the c i r c u i t c o u r t t o c o n s i d e r the 
a p p e l l a n t ' s motion p u r s u a n t t o t h i s c o u r t ' s h o l d i n g 
i n H o l t . " 

C o n t r a r y t o the c i r c u i t c o u r t ' s f i n d i n g s , § 15-22-54.1, 

A l a . Code 1975, s p e c i f i c a l l y g i v e s c o u r t s j u r i s d i c t i o n t o 

r e s e n t e n c e e l i g i b l e persons who have had t h e i r p r o b a t i o n 

revoked based upon t e c h n i c a l v i o l a t i o n s . T h e r e f o r e , the 

c i r c u i t c o u r t e r r o n e o u s l y found t h a t i t d i d not have 

j u r i s d i c t i o n t o modify McQuieter's sentence s o l e l y because he 

had been revoked and h i s sentence was now a " s t r a i g h t 

s e n t e n c e . " A l s o , the r e c o r d does not i n d i c a t e t h a t the 

c i r c u i t c o u r t d e t e r m i n e d whether McQuieter s a t i s f i e d the 

e l i g i b i l i t y r e q u i r e m e n t s s e t f o r t h i n § 15-22-54(b), A l a . Code 

1975. A c c o r d i n g l y , we remand t h i s case f o r the c i r c u i t c o u r t 

t o c o n s i d e r McQuieter's p e t i t i o n p u r s u a n t t o § 15-22-54.1, 

A l a . Code 1975. See Thompson v. S t a t e , 967 So. 2d 729, 730-32 

( A l a . Crim. App. 2007). 
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REVERSED AND REMANDED. 

Welch, K e l l u m , and Main, J J . , concur. Windom, J . , 

concurs i n the r e s u l t . 
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