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WINDOM, J u d g e . 

C.D.B. a p p e a l s t h e j u v e n i l e c o u r t ' s o r d e r a d j u d i c a t i n g 

h i m d e l i n q u e n t b a s e d on a c h a r g e o f f i r s t - d e g r e e r a p e , as 

d e f i n e d i n § 1 3 A - 6 - 6 1 ( a ) ( 1 ) , A l a . Code 1975. S p e c i f i c a l l y , 

C.D.B. was a d j u d i c a t e d d e l i n q u e n t f o r f o r c i b l y r a p i n g D.E.D. 
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A f t e r a d j u d i c a t i n g C.D.B. d e l i n q u e n t , t h e j u v e n i l e c o u r t 

c o m m i t t e d h i m t o t h e D e p a r t m e n t o f Y o u t h S e r v i c e s . 

The S t a t e ' s e v i d e n c e t e n d e d t o e s t a b l i s h t h e f o l l o w i n g . 

On J u l y 14, 2009, C.D.B. and h i s f a t h e r , C . J . , were v i s i t i n g 

L.D., D.E.D.'s m o t h e r , a t L.D.'s t w o - s t o r y a p a r t m e n t . A t t h e 

t i m e , L.D. a n d C . J . were d a t i n g . A t some p o i n t d u r i n g t h e 

v i s i t , L.D. and C . J . went u p s t a i r s t o i r o n c l o t h e s and t a k e 

c a r e o f o t h e r l a u n d r y . W h i l e t h e i r p a r e n t s were u p s t a i r s , 

C.D.B., who was t h e n 14 y e a r s o l d , a n d D.E.D., who was t h e n 9 

y e a r s o l d , were d o w n s t a i r s w a t c h i n g t e l e v i s o n . C.D.B. was 

l y i n g on t h e f l o o r , a nd D.E.D. was on a c o u c h . 

W h i l e t h e two were w a t c h i n g t e l e v i s o n , C.D.B. t o l d D.E.D. 

t o come t o h i m , t o t a k e h e r p a n t s o f f , and t o g e t on t o p o f 

him. C.D.B. a l s o t o o k h i s p a n t s o f f . D.E.D. t h e n g o t on t o p 

o f C.D.B., and t h e two e n g a g e d i n s e x u a l i n t e r c o u r s e . A f t e r 

two t o f i v e m i n u t e s o f i n t e r c o u r s e , D.E.D. g o t up, and n o t i c e d 

t h a t h e r v a g i n a was b l e e d i n g . She t h e n went t o t h e b a t h r o o m 

t o c h e c k h e r s e l f . 

S h o r t l y a f t e r D.E.D. went t o t h e b a t h r o o m , C . J . a n d 

C.D.B. l e f t t h e a p a r t m e n t . A f t e r t h e y l e f t , D.E.D. t o l d h e r 

m o t h e r , L.D., what h a d happened. L.D. t e l e p h o n e d C . J . and 
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t o l d h i m t h a t he and C.D.B. n e e d e d t o r e t u r n t o t h e a p a r t m e n t . 

When t h e y r e t u r n e d , L.D. and D.E.D. i n f o r m e d C . J . o f what h a d 

happened, and D.E.D. showed C . J . h e r b l o o d y u n d e r w e a r . C.D.B. 

i n i t i a l l y d e n i e d t h a t a n y t h i n g h a d happened, b u t l a t e r 

a d m i t t e d t o e n g a g i n g i n s e x u a l i n t e r c o u r s e w i t h D.E.D. 

A t t r i a l , D.E.D. t e s t i f i e d t h a t she c o m p l i e d w i t h 

C.D.B.'s r e q u e s t on t h e day o f t h e i n c i d e n t b e c a u s e she was 

somewhat a f r a i d o f h i m . S p e c i f i c a l l y , D.E.D. s a i d t h a t she 

was a f r a i d o f C.D.B. b e c a u s e she h a d s e e n h i m a r g u e w i t h h i s 

f a t h e r a t some p o i n t i n t h e p a s t . D.E.D., however, a l s o 

t e s t i f i e d t h a t C.D.B. d i d n o t t h r e a t e n h e r o r "do a n y t h i n g t o 

make [ h e r ] f e e l l i k e i f [ s h e ] d i d n ' t do [ w h a t he a s k e d ] , he 

w o u l d h u r t [ h e r . ] " (R. 34.) 

On a p p e a l , C.D.B. a r g u e s t h a t t h e S t a t e f a i l e d t o p r e s e n t 

s u f f i c i e n t e v i d e n c e t o s u s t a i n h i s d e l i n q u e n c y a d j u d i c a t i o n 

b a s e d on t h e c h a r g e o f f i r s t - d e g r e e r a p e . See § 

1 3 A - 6 - 6 1 ( a ) ( 1 ) , A l a . Code 1975. S p e c i f i c a l l y , C.D.B. a s s e r t s 

t h a t t h e S t a t e f a i l e d t o p r e s e n t any e v i d e n c e i n d i c a t i n g t h a t 

he u s e d f o r c i b l e c o m p u l s i o n t o engage i n s e x u a l i n t e r c o u r s e 

w i t h D.E.D. T h i s C o u r t a g r e e s . 
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S e c t i o n 1 3 A - 6 - 6 1 ( a ) ( 1 ) , A l a . Code 1975, p r o v i d e s t h a t , 

" [ a ] p e r s o n commits t h e c r i m e o f r a p e i n t h e f i r s t d e g r e e i f 

... [ h ] e o r she engages i n s e x u a l i n t e r c o u r s e w i t h a member o f 

t h e o p p o s i t e s e x by f o r c i b l e c o m p u l s i o n " S e c t i o n 13A-6-

6 0 ( 8 ) , A l a . Code 1975, d e f i n e s f o r c i b l e c o m p u l s i o n a s , 

" [ p ] h y s i c a l f o r c e t h a t o v e r c o m e s e a r n e s t r e s i s t a n c e o r a 

t h r e a t , e x p r e s s o r i m p l i e d , t h a t p l a c e s a p e r s o n i n f e a r o f 

i m m e d i a t e d e a t h o r s e r i o u s p h y s i c a l i n j u r y t o h i m s e l f o r 

a n o t h e r p e r s o n . " F u r t h e r , t h i s C o u r t has e x p l a i n e d t h a t , 

" S e c t i o n 1 2 - 1 5 - 6 5 ( e ) , A l a . Code 1975, r e q u i r e s t h a t an 

a d j u d i c a t i o n o f d e l i n q u e n c y be s u p p o r t e d by ' p r o o f b e y o n d a 

r e a s o n a b l e d o u b t , b a s e d on c o m p e t e n t , m a t e r i a l [ , ] a n d r e l e v a n t 

e v i d e n c e . ' " A.A.G. v. S t a t e , 668 So. 2d 122, 124 ( A l a . C r i m . 

App. 1 9 9 5 ) . "'"The t e s t u s e d i n d e t e r m i n i n g t h e s u f f i c i e n c y 

o f e v i d e n c e t o s u s t a i n a c o n v i c t i o n i s w h e t h e r , v i e w i n g t h e 

e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o t h e p r o s e c u t i o n , a 

r a t i o n a l f i n d e r o f f a c t c o u l d have f o u n d t h e d e f e n d a n t g u i l t y 

b e y o n d a r e a s o n a b l e d o u b t . " ' " C.M. v. S t a t e , 889 So. 2d 57, 

63 ( A l a . C r i m . App. 2004) ( q u o t i n g Nunn v. S t a t e , 697 So. 2d 

497, 498 ( A l a . C r i m . App. 1 9 9 7 ) , q u o t i n g i n t u r n O'Neal v.  

S t a t e , 602 So. 2d 462, 464 ( A l a . C r i m . App. 1 9 9 2 ) ) . " ' " [ I ] n 
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r e s o l v i n g q u e s t i o n s o f s u f f i c i e n c y o f t h e e v i d e n c e , t h i s c o u r t 

must v i e w t h e e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o t h e 

s t a t e . " ' " D.W. v. S t a t e , 3 So. 3d 955, 957 ( A l a . C r i m . App. 

2008) ( q u o t i n g C.M., 889 So. 2d a t 62-63, q u o t i n g i n t u r n 

A.A.G., 668 So. 2d a t 1 2 4 ) . 

V i e w i n g t h e e v i d e n c e i n a l i g h t most f a v o r a b l e t o t h e 

S t a t e , t h i s C o u r t must c o n c l u d e t h a t t h e S t a t e f a i l e d t o 

" p r e s e n t any e v i d e n c e t h a t [C.D.B.] u s e d p h y s i c a l f o r c e t h a t 

o vercame [D.E.D.'s] e a r n e s t r e s i s t a n c e . " D.W., 3 So. 3d a t 

957. Nor d i d t h e S t a t e p r e s e n t any e v i d e n c e i n d i c a t i n g t h a t 

C.D.B. made "a t h r e a t , e x p r e s s o r i m p l i e d , t h a t p l a c e [ d ] 

[D.E.D.] i n f e a r o f i m m e d i a t e d e a t h o r s e r i o u s p h y s i c a l i n j u r y 

t o [ h e r ] s e l f o r a n o t h e r p e r s o n . " § 1 3 A - 6 - 6 0 ( 8 ) , A l a . Code 

1975. See Ex p a r t e J.A.P., 853 So. 2d 280, 284 ( A l a . 2002) 

( h o l d i n g t h a t i t s d e c i s i o n i n Powe v. S t a t e , 597 So. 2d 721 

( A l a . 1 9 9 1 ) , u n d e r w h i c h an i m p l i e d t h r e a t may be i n f e r r e d , 

a p p l i e s o n l y i n " c a s e s i n v o l v i n g t h e s e x u a l a s s a u l t o f 

c h i l d r e n by a d u l t s who e x e r c i s e d p o s i t i o n s o f d o m i n a t i o n and 

c o n t r o l o v e r t h e c h i l d r e n " and does n o t a p p l y i n c a s e s 

i n v o l v i n g s e x u a l r e l a t i o n s b e t ween two c h i l d r e n ( e m p h a s i s i n 

o r i g i n a l ) ) ; D.W., 3 So. 3d a t 957 (same). I n f a c t , D.E.D. 
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t e s t i f i e d t h a t C.D.B. d i d n o t do a n y t h i n g t o t h r e a t e n h e r o r 

t o make h e r f e a r f o r h e r s a f e t y . C o n s e q u e n t l y , t h i s C o u r t i s 

c o m p e l l e d , p u r s u a n t t o Ex p a r t e J.A.P., 853 So. 2d a t 284, and 

D.W., 3 So. 3d a t 957, t o c o n c l u d e t h a t t h e S t a t e d i d n o t 

p r e s e n t s u f f i c i e n t e v i d e n c e t o e s t a b l i s h t h a t C.D.B. 

"e n g a g e [ d ] i n s e x u a l i n t e r c o u r s e w i t h [D.E.D.] by f o r c i b l e 

c o m p u l s i o n " § 1 3 A - 6 - 6 1 ( a ) ( 1 ) , A l a . Code 1975. 

The d i s s e n t a s s e r t s t h a t t h i s C o u r t ' s o p i n i o n : 1) 

e r r o n e o u s l y " s u g g e s t s t h a t Ex p a r t e J.A.P. h o l d s t h a t t h e 

S t a t e may n e v e r p r o v e t h e e l e m e n t o f f o r c i b l e c o m p u l s i o n by an 

i m p l i e d t h r e a t when t h e a c c u s e d i s a j u v e n i l e , " ___ So. 3d a t 

___ ; 2) m i s c h a r a c t e r i z e s t h e S t a t e ' s argument as r e q u e s t i n g 

t h a t t h i s C o u r t i n f e r a t h r e a t where none ( e x p r e s s o r i m p l i e d ) 

e x i s t e d ; and 3) e r r o n e o u s l y h e l d t h a t t h e S t a t e f a i l e d t o 

e s t a b l i s h an i m p l i e d t h r e a t b a s e d on t h e s i z e and age 

d i s c r e p a n c y b e t w e e n t h e two c h i l d r e n and b a s e d on t h e f a c t 

t h a t t h e c h i l d - a c c u s e r saw t h e c h i l d - a c c u s e d a r g u e w i t h h i s 

f a t h e r and t h u s g e n e r a l l y f e a r e d t h e c h i l d - a c c u s e d . 

F i r s t , n o t h i n g i n t h i s o p i n i o n s u g g e s t s , much l e s s h o l d s , 

t h a t an i m p l i e d t h r e a t i s i n s u f f i c i e n t t o e s t a b l i s h t h e 

f o r c i b l e - c o m p u l s i o n e l e m e n t o f f i r s t - d e g r e e r a p e when b o t h t h e 
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a c c u s e r and t h e a c c u s e d a r e c h i l d r e n . See §§ 1 3 A - 6 - 6 1 ( a ) ( 1 ) , 

and 1 3 A - 6 - 6 0 ( 8 ) , A l a . Code 1975. I n s t e a d , t h i s C o u r t 

f a i t h f u l l y a p p l i e s t h e Alabama Supreme C o u r t ' s h o l d i n g i n Ex 

p a r t e J.A.P. and d e c l i n e s t o i n f e r t h a t C.D.B. -- a c h i l d --

i m p l i e d l y t h r e a t e n e d D.E.D. -- a n o t h e r c h i l d -- when t h e r e was 

no e v i d e n c e i n d i c a t i n g t h a t C.D.B. e x p l i c i t l y o r i m p l i c i t l y 

" c o m m u n i c a t e d [an] i n t e n t t o i n f l i c t harm on [D.E. D . ] . " 

B l a c k ' s Law D i c t i o n a r y 1519 ( 8 t h ed. 2004) ( d e f i n i n g a 

t h r e a t ) . 

N e x t , t h e d i s s e n t a s s e r t s t h a t t h i s C o u r t 

m i s c h a r a c t e r i z e d t h e S t a t e ' s argument and c o n t e n d s t h a t t h e 

S t a t e p r e s e n t e d s u f f i c i e n t e v i d e n c e o f an i m p l i e d t h r e a t . 

B o t h t h e S t a t e and t h e d i s s e n t c o n t e n d t h a t t h e f o l l o w i n g 

f a c t o r s a r e s u f f i c i e n t t o e s t a b l i s h an i m p l i e d t h r e a t : 1) 

C. D.B. was o l d e r t h a n D.E.D.; 2) C.D.B. was l a r g e r t h a n 

D. E.D.; and 3) D.E.D. was, i n g e n e r a l , a f r a i d o f C.D.B. 

b e c a u s e she had se e n C.D.B. a r g u e w i t h h i s f a t h e r and g r a b a 

b e l t o u t o f h i s f a t h e r ' s hand. C o n t r a r y t o t h e c o n t e n t i o n s o f 

b o t h t h e S t a t e and t h e d i s s e n t , none o f t h e s e f a c t o r s 

i n d i c a t e , much l e s s e s t a b l i s h , t h a t C.D.B. i m p l i e d l y 

t h r e a t e n e d D.E.D. A t h r e a t , w h e t h e r e x p l i c i t o r i m p l i c i t , i s 
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d e f i n e d as " [ a ] c o m m u n i c a t e d i n t e n t t o i n f l i c t harm on a n o t h e r 

o r on a n o t h e r ' s p r o p e r t y . " B l a c k ' s Law D i c t i o n a r y 1519 

(e m p h a s i s a d d e d ) . Thus, t o e s t a b l i s h a t h r e a t ( i m p l i e d o r 

o t h e r w i s e ) , t h e S t a t e must p r e s e n t some e v i d e n c e i n d i c a t i n g 

t h a t t h e a c c u s e d made some v e r b a l o r n o n v e r b a l c o m m u n i c a t i o n 

i n d i c a t i n g an i n t e n t t o harm. I n t h e p r e s e n t c a s e , t h e S t a t e 

f a i l e d t o p r e s e n t any e v i d e n c e i n d i c a t i n g t h a t C.D.B. 

co m m u n i c a t e d an i n t e n t t o harm. I n f a c t , t h e S t a t e f a i l e d t o 

p r e s e n t any e v i d e n c e i n d i c a t i n g t h a t C.D.B. b e h a v e d i n any 

t h r e a t e n i n g manner t o w a r d D.E.D. a t any p o i n t i n t h e p a s t . 

I n s t e a d , D.E.D. t e s t i f i e d t h a t C.D.B. d i d n o t do a n y t h i n g t o 

t h r e a t e n h e r o r t o make h e r f e a r f o r h e r s a f e t y . 

D e s p i t e t h e f a c t t h a t C.D.B. d i d n o t do a n y t h i n g t o 

t h r e a t e n D.E.D. o r t o make h e r f e a r f o r h e r s a f e t y on t h e day 

o f t h e i n c i d e n t , t h e S t a t e a r g u e s -- and t h e d i s s e n t w o u l d 

h o l d -- t h a t an i m p l i e d t h r e a t e x i s t e d b a s e d on f a c t o r s t h a t 

do n o t e s t a b l i s h any t y p e o f t h r e a t e n i n g c o m m u n i c a t i o n , i . e . , 

age d i s c r e p a n c y , s i z e d i s c r e p a n c y , and a p a r e n t - c h i l d argument 

t h a t d i d n o t i n v o l v e t h e a c c u s e r . I n o t h e r w o r d s , u n d e r t h e 

g u i s e o f an i m p l i e d t h r e a t , t h e S t a t e and t h e d i s s e n t w o u l d 

i n f e r a t h r e a t n o t h w i t h s t a n d i n g t h e f a c t t h a t C.D.B. n e i t h e r 
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e x p r e s s l y o r i m p l i c i t l y " c o m m u n i c a t e d [an] i n t e n t t o i n f l i c t 

harm ... on [D.E.D.]" B l a c k ' s Law D i c t i o n a r y 1519. The 

i n f e r e n c e o f a t h r e a t u r g e d by t h e S t a t e and t h e d i s s e n t i n 

t h i s c a s e , w h i c h i n v o l v e s two c h i l d r e n , i s p r e c i s e l y t h e t y p e 

o f i n f e r e n c e p r o h i b i t e d u n d e r t h e Alabama Supreme C o u r t ' s 

o p i n i o n i n Ex p a r t e J.A.P. 

B e c a u s e t h e S t a t e f a i l e d t o p r e s e n t any e v i d e n c e o f 

p h y s i c a l f o r c e o r a t h r e a t o f harm, i t f a i l e d t o e s t a b l i s h an 

e s s e n t i a l e l e m e n t o f f i r s t - d e g r e e r a p e u n d e r t o § 13A-6-

6 1 ( a ) ( 1 ) , A l a . Code 1975. A c c o r d i n g l y , C.D.B.'s a d j u d i c a t i o n 

o f d e l i n q u e n c y b a s e d on t h e c h a r g e o f f i r s t - d e g r e e r a p e must 

be r e v e r s e d and a j u d g m e n t r e n d e r e d i n h i s f a v o r . 

REVERSED AND JUDGMENT RENDERED. 

K e l l u m , J . , c o n c u r s . W e l c h , P . J . , a n d B u r k e , J . , c o n c u r 

s p e c i a l l y , w i t h o p i n i o n . J o i n e r , J . , d i s s e n t s , w i t h o p i n i o n . 
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WELCH, P r e s i d i n g J u d g e , c o n c u r r i n g s p e c i a l l y . 

I c o n c u r w i t h t h e m a j o r i t y i n t h i s c a s e t h a t t h e r e was 

i n s u f f i c i e n t e v i d e n c e t o c o n v i c t C.D.B. o f f i r s t - d e g r e e r a p e ; 

h o w e v e r , f o r t h e r e a s o n s t h a t f o l l o w , I e n c o u r a g e t h e Alabama 

L e g i s l a t u r e t o amend § 1 3 A - 6 - 6 0 , A l a . Code 1 9 7 5 , t o e l i m i n a t e 

" f o r c i b l e c o m p u l s i o n " as an e l e m e n t o f t h e s e x u a l o f f e n s e s i n 

A r t i c l e F o u r o f t h e C r i m i n a l Code f o r c h i l d v i c t i m s , t h e age 

o f w h i c h s h o u l d be d e t e r m i n e d by t h e l e g i s l a t u r e . 

I n t h i s c a s e , t h e m a j o r i t y c o r r e c t l y c o n c l u d e s t h a t t h e r e 

was i n s u f f i c i e n t e v i d e n c e t e n d i n g t o p r o v e t h a t C.D.B., who 

was t h e n 14 y e a r s o l d , u s e d p h y s i c a l f o r c e t o overcome any 

e a r n e s t r e s i s t a n c e by D.E.D., who was t h e n n i n e y e a r s o l d . I n 

a d d i t i o n , D.E.D. t e s t i f i e d t h a t C.D.B. d i d n o t t h r e a t e n h e r o r 

make h e r a f r a i d f o r h e r s a f e t y when C.D.B. a s k e d h e r t o t a k e 

h e r c l o t h e s o f f and g e t on t o p o f him. 

" F o r c i b l e c o m p u l s i o n " i s d e f i n e d as " [ p ] h y s i c a l f o r c e 

t h a t overcomes e a r n e s t r e s i s t a n c e o r a t h r e a t , e x p r e s s o r 

i m p l i e d , t h a t p l a c e s a p e r s o n i n f e a r o f i m m e d i a t e d e a t h o r 

s e r i o u s p h y s i c a l i n j u r y t o h i m s e l f o r a n o t h e r p e r s o n . " § 13A-

6 - 6 0 ( 8 ) , A l a . Code 1975. F u r t h e r , " f o r c i b l e c o m p u l s i o n does 

n o t e x i s t i n a v a c u u m ; r a t h e r i t i s v i e w e d i n l i g h t o f t h e 
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s u r r o u n d i n g c i r c u m s t a n c e s , s u c h as t h e r e s p e c t i v e ages o f t h e 

v i c t i m and t h e p e r p e t r a t o r , t h e r e l a t i o n s h i p b e tween t h e m , t h e 

c i r c u m s t a n c e s u n d e r w h i c h t h e a c t t o o k p l a c e , and any i n j u r i e s 

t h e v i c t i m s u f f e r e d . " Ex p a r t e W i l l i f o r d , 931 So. 2d 10, 14 

( A l a . 2 0 0 5 ) . 

A l a b a ma's f i r s t - d e g r e e - r a p e s t a t u t e , S e c t i o n 1 3 A - 6 - 6 1 ( a ) , 

A l a . Code 1975, s t a t e s : 

" ( a ) A p e r s o n commits t h e c r i m e o f r a p e i n t h e 
f i r s t - d e g r e e i f : 

"(1) He o r she engages i n s e x u a l 
i n t e r c o u r s e w i t h a member o f t h e o p p o s i t e 
s e x by f o r c i b l e c o m p u l s i o n ; o r 

"(2) He o r she engages i n s e x u a l 
i n t e r c o u r s e w i t h a member o f t h e o p p o s i t e 
s e x who i s i n c a p a b l e o f c o n s e n t by r e a s o n 
o f b e i n g p h y s i c a l l y h e l p l e s s o r m e n t a l l y 
i n c a p a c i t a t e d ; o r 

"(3) He o r s h e , b e i n g 16 y e a r s o r 
o l d e r , engages i n s e x u a l i n t e r c o u r s e w i t h 
a member o f t h e o p p o s i t e s e x who i s l e s s 
t h a n 12 y e a r s o l d . " 

H e r e , t h e S t a t e was r e q u i r e d t o p r o v e u n d e r § 13A-6-

6 1 ( a ) ( 1 ) , A l a . Code 1975, t h a t D.E.D., a n i n e - y e a r - o l d , e i t h e r 

e a r n e s t l y r e s i s t e d C.D.B.'s p h y s i c a l f o r c e o r p e r c e i v e d t h a t 

C.D.B. was t h r e a t e n i n g h e r l i f e o r t h r e a t e n i n g h e r w i t h 

s e r i o u s p h y s i c a l i n j u r y i f she d i d n o t c o m p l y w i t h h i s s e x u a l 
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a d v a n c e s . B e c a u s e C.D.B. was 14 y e a r s o l d a t t h e t i m e o f t h e 

o f f e n s e , t h e S t a t e c o u l d n o t c h a r g e h im u n d e r § 13A-6-

6 1 ( a ) ( 3 ) , A l a . Code 1975, w h i c h does n o t r e q u i r e t h e S t a t e t o 

p r o v e f o r c i b l e c o m p u l s i o n f o r v i c t i m s l e s s t h a n 12 y e a r s o f 

age. Under t h e Alabama C r i m i n a l Code, i f t h e o f f e n d e r i s 16 

y e a r s o f age o r o l d e r i t i s u n n e c e s s a r y t h a t a v i c t i m l e s s 

t h a n 12 y e a r s o f age show r e s i s t a n c e t o t h e r a p i s t o r p e r c e i v e 

a t h r e a t . However, t h e b u r d e n on t h e p r o s e c u t i o n becomes much 

h e a v i e r i f t h e d e f e n d a n t i s l e s s t h a n 16 y e a r s o f age b e c a u s e 

t h e p r o s e c u t i o n must p r o v e t h e e l e m e n t o f f o r c i b l e c o m p u l s i o n . 

When t h e o f f e n d e r i s a j u v e n i l e , t h e c h i l d v i c t i m must e x e r t 

more o f a s t r u g g l e o r f e e l t h r e a t e n e d t h a n i f t h e o f f e n d e r had 

been an a d u l t , w h i c h i s c o u n t e r - i n t u i t i v e . 

I a c k n o w l e d g e t h a t j u v e n i l e s o f a c e r t a i n age may n o t 

c o n s e n t t o s e x u a l i n t e r c o u r s e ; however, s i t u a t i o n s where 

j u v e n i l e s i n s t i g a t e c r i m e s o f s e x u a l a s s a u l t , r a p e , o r s e x u a l 

abuse a g a i n s t o t h e r j u v e n i l e s r e p r e s e n t a s u b s t a n t i a l 

p r o p o r t i o n o f s e x u a l o f f e n s e s c o m m i t t e d . 

" A l t h o u g h t h e numbers v a r y , s t u d i e s r e p o r t a 
g r o w i n g number o f j u v e n i l e s e x u a l o f f e n d e r s . As 
r e c e n t l y as t h e 1980s, l i t t l e a t t e n t i o n was g i v e n t o 
j u v e n i l e s e x u a l o f f e n d e r s . However, t h i s g r o w i n g 
p r o b l e m i s f i n a l l y a t t r a c t i n g a t t e n t i o n . I n 2000, 
t w e n t y - t h r e e p e r c e n t o f a l l s e x u a l o f f e n d e r s were 
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u n d e r t h e age o f e i g h t e e n . F o r t y p e r c e n t o f t h o s e 
o f f e n d e r s v i c t i m i z e d c h i l d r e n u n d e r t h e age o f s i x . 
I n 2003, t h e F e d e r a l B u r e a u o f I n v e s t i g a t i o n (FBI) 
r e p o r t e d t h a t o f t h e 18,446 a r r e s t s made f o r 
f o r c i b l e r a p e s , 1,108 o f t h o s e a r r e s t e d were u n d e r 
t h e age o f f i f t e e n and 2,966 were u n d e r t h e age o f 
e i g h t e e n . Most d i s t u r b i n g i s t h e r e p o r t t h a t o f 
t h o s e 18,446 a r r e s t e d , t w e n t y - e i g h t were u n d e r t h e 
age o f t e n , 266 were between t h e age o f t e n and 
t w e l v e , and 814 were ages t h i r t e e n t o f o u r t e e n . The 
r e p o r t a l s o showed t h a t o f t h e 63,759 a r r e s t s made 
f o r s e x u a l o f f e n s e s o t h e r t h a n r a p e and 
p r o s t i t u t i o n , 6,531 o f t h o s e a r r e s t e d were u n d e r t h e 
age o f f i f t e e n and 12,747 were u n d e r t h e age o f 
e i g h t e e n . Of t h o s e a r r e s t e d u n d e r t h e age o f 
f i f t e e n , 420 were u n d e r age t e n , 1,873 were ages t e n 
t o t w e l v e , and 4,238 were ages t h i r t e e n t o f o u r t e e n . 
Two c o m m e n t a t o r s n o t e d t h a t ' [ t ] h e b e s t a v a i l a b l e 
e s t i m a t e s c l a i m t h a t a p p r o x i m a t e l y t w e n t y p e r c e n t o f 
a l l r a p e s and between t h i r t y and f i f t y p e r c e n t o f 
a l l c h i l d m o l e s t a t i o n s a r e p e r p e t r a t e d by a d o l e s c e n t 
m a l e s . ' 

"Some s t u d i e s r e p o r t t h a t , o v e r a l l , j u v e n i l e 
a r r e s t r a t e s have d e c r e a s e d s i n c e t h e 1980s. The 
F B I ' s V i o l e n t C r i m e I n d e x r e p o r t s a r r e s t r a t e s f o r 
t h e most s e r i o u s c r i m e s , s u c h as mur d e r , f o r c i b l e 
r a p e , r o b b e r y , and a g g r a v a t e d a s s a u l t . I n 2002, 
t h i s r e p o r t showed t h a t , on a v e r a g e , j u v e n i l e 
a r r e s t s f o r t h e s e o f f e n s e s had d r o p p e d by n i n e t e e n 
p e r c e n t s i n c e 1998 t o t h e i r l o w e s t l e v e l s s i n c e 
1980. W h i l e t h e s e numbers a r e e n c o u r a g i n g , a c l o s e r 
l o o k a t t h e s t a t i s t i c s r e v e a l s t h a t t h e r e has n o t 
been a s i g n i f i c a n t d r o p i n j u v e n i l e s e x u a l o f f e n s e s . 
F o r c i b l e r a p e a r r e s t s d r o p p e d f o u r t e e n p e r c e n t f r o m 
1998-2002, b u t a r r e s t s f o r s e x o f f e n s e s o t h e r t h a n 
f o r c i b l e r a p e and p r o s t i t u t i o n i n c r e a s e d n i n e 
p e r c e n t d u r i n g t h a t same p e r i o d . I n 2002, j u v e n i l e s 
s t i l l made up t w e n t y p e r c e n t o f a r r e s t s f o r s e x 
o f f e n s e s o t h e r t h a n f o r c i b l e r a p e and p r o s t i t u t i o n , 
and s e v e n t e e n p e r c e n t o f a r r e s t s f o r f o r c i b l e r a p e s . 
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"One s t u d y , by Howard S n y d e r o f t h e N a t i o n a l 
C e n t e r f o r J u v e n i l e J u s t i c e , c o m p i l e d d a t a f r o m t h e 
N a t i o n a l I n c i d e n t - B a s e d R e p o r t i n g S y s tem (NIBRS) t o 
p r o v i d e an i n t e r e s t i n g l o o k a t t h e age d i f f e r e n c e s 
b e t ween j u v e n i l e o f f e n d e r s and j u v e n i l e v i c t i m s . 
T h i s d a t a s u g g e s t e d t h a t c h i l d r e n n i n e - y e a r s - o l d and 
y o u n g e r c o n s t i t u t e d s e v e n t y - e i g h t p e r c e n t o f t h e 
v i c t i m s o f t e n - y e a r - o l d and u n d e r o f f e n d e r s , b u t 
o n l y t h i r t e e n p e r c e n t o f t h e v i c t i m s o f 
s e v e n t e e n - y e a r - o l d o f f e n d e r s were n i n e o r y o u n g e r . 
M o r e o v e r , o f a l l t h e v i c t i m s u n d e r n i n e - y e a r s - o l d , 
s i x t y p e r c e n t were v i c t i m i z e d by o f f e n d e r s y o u n g e r 
t h a n f o u r t e e n and e i g h t y - e i g h t p e r c e n t by o f f e n d e r s 
y o u n g e r t h a n f i f t e e n . 

"Not o n l y a r e more and more j u v e n i l e s c o m m i t t i n g 
s e x u a l o f f e n s e s , b u t t h e i r c r i m e s a r e w o r s e n i n g i n 
s e v e r i t y . F o r i n s t a n c e , i n one [ Texas] 2004 c a s e , 
a f o u r t e e n - y e a r - o l d j u v e n i l e was a d j u d i c a t e d 
d e l i n q u e n t on two c o u n t s o f a g g r a v a t e d s e x u a l 
a s s a u l t f o r an a t t a c k on a n i n e - y e a r - o l d g i r l . The 
v i c t i m ' s head and g e n i t a l r e g i o n were b r u i s e d . Her 
i n j u r i e s were s e v e r e enough t o l e a v e b l o o d on h e r 
c l o t h e s and i n h e r home. The e x a m i n i n g c o u n s e l o r 
d e s c r i b e d t h e f o u r t e e n - y e a r - o l d as a power r a p i s t . 
I n a n o t h e r c a s e i n G e o r g i a , a s i x t e e n - y e a r - o l d was 
c h a r g e d w i t h r a p i n g two e i g h t - y e a r - o l d s , one o f whom 
was h i s nephew. The y o u t h was s e n t e n c e d as a c h i l d 
m o l e s t e r b e c a u s e t h e r a p e s a l l e g e d l y o c c u r r e d on 
s e v e r a l o c c a s i o n s o v e r an e x t e n d e d p e r i o d o f t i m e . 

" I l l u s t r a t i o n s o f t h i s t r e n d can be seen i n 
A labama i n t h e f i r s t few months o f 2003. I n J a n u a r y 
o f 2003, an Alabama boy, o n l y t w e l v e - y e a r s - o l d , was 
a c c u s e d o f i n v o l v e m e n t i n t h e r a p i n g o f a 
n i n e - y e a r - o l d g i r l . One month l a t e r , a 
f o u r t e e n - y e a r - o l d Alabama boy was a c c u s e d o f r a p i n g 
a t h i r t e e n - y e a r - o l d g i r l a t t h e i r j u n i o r h i g h 
s c h o o l . I n A p r i l , a l s o a t a s c h o o l , a 
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f i f t e e n - y e a r - o l d A labama boy was a c c u s e d o f r a p i n g 
a f o u r t e e n - y e a r - o l d g i r l . " 

J e s s i c a S. V a r n o n , D i f f i c u l t D e c i s i o n s : S h o u l d Alabama Laws Be 

Tougher on J u v e n i l e S e x u a l O f f e n d e r s ? 57 A l a . L. Rev. 205, 

205-08 ( F a l l 2 0 0 5 ) [ ( f o o t n o t e s o m i t t e d ) ] . 

I t i s w e l l s e t t l e d t h a t w h e t h e r t h e r e has been f o r c i b l e 

c o m p u l s i o n i s a q u e s t i o n f o r t h e t r i e r o f f a c t . M c G l o c k l i n v. 

S t a t e , 910 So. 2d 154 ( A l a . C r i m . App. 2 0 0 5 ) . Y e t , p r o v i n g 

t h e e l e m e n t o f f o r c i b l e c o m p u l s i o n as t o a c h i l d v i c t i m i s a 

d a u n t i n g t a s k b e c a u s e c h i l d r e n have a l i m i t e d u n d e r s t a n d i n g o f 

s e x u a l r e l a t i o n s . T h e r e i s a p l e t h o r a o f c a s e l a w i n Alabama 

as t o t h e d i f f i c u l t y o f p r o v i n g t h i s e l e m e n t as t o a c h i l d 

v i c t i m . I n W i l l i f o r d , t h e Supreme C o u r t s t a t e d : 

"The f o r c e n e c e s s a r y t o s u s t a i n a c o n v i c t i o n f o r 
f i r s t - d e g r e e r a p e o r f i r s t - d e g r e e sodomy i s 
r e l a t i v e . P i t t m a n v. S t a t e , 460 So. 2d 232, 235 
( A l a . C r i m . App. 1984) ('The f o r c e r e q u i r e d t o 
consummate t h e c r i m e [ o f r a p e ] a g a i n s t a m a t u r e 
f e m a l e i s n o t t h e s t a n d a r d f o r a p p l i c a t i o n i n a c a s e 
i n w h i c h t h e a l l e g e d v i c t i m i s a c h i l d t h i r t e e n 
y e a r s o f a g e . ' ) , w r i t q u a s h e d , 466 So. 2d 951 ( A l a . 
1 9 8 5 ) . ' [ T ] h e " t o t a l i t y o f t h e c i r c u m s t a n c e s " 
s h o u l d be c o n s i d e r e d i n d e c i d i n g w h e t h e r t h e r e was 
s u f f i c i e n t e v i d e n c e o f f o r c i b l e c o m p u l s i o n ' 
P a r r i s h v. S t a t e , 4 94 So. 2d [705] a t 713 [ ( A l a . 
C r i m . App. 1 9 8 5 ) ] . 

" I n c o n c l u d i n g t h a t t h e e v i d e n c e was s u f f i c i e n t 
t o s u p p o r t a f i n d i n g o f f o r c i b l e c o m p u l s i o n , t h e 
C o u r t o f C r i m i n a l A p p e a l s r e l i e d on P a r r i s h v. 
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S t a t e , s u p r a . I n P a r r i s h t h e e v i d e n c e showed t h a t 
P a r r i s h t o u c h e d a 1 2 - y e a r - o l d g i r l ' s ' p r i v a t e p a r t s ' 
w h i l e t h e c h i l d p r e t e n d e d t o be a s l e e p on a bed i n 
P a r r i s h ' s h o u s e . 494 So. 2d a t 706-09. P a r r i s h was 
t h e b o y f r i e n d o f t h e c h i l d ' s m o t h e r . The c h i l d 
t e s t i f i e d t h a t P a r r i s h e l d h e r down by p l a c i n g h i s 
f o o t o v e r h e r l e g and t h a t P a r r i s h l e f t t h e bedroom 
when she p r e t e n d e d t o wake up. 494 So. 2d a t 707. 
The r e was b l o o d i n t h e c h i l d ' s p a n t i e s , and t h e 
C o u r t o f C r i m i n a l A p p e a l s c o n c l u d e d t h e r e was no 
e v i d e n c e o f any r e a s o n f o r t h e b l o o d ' o t h e r t h a n t h e 
a t t a c k i t s e l f . ' 494 So. 2d a t 711." 

" I n a f f i r m i n g P a r r i s h ' s c o n v i c t i o n , t h e C o u r t o f 
C r i m i n a l A p p e a l s h e l d t h a t t h e f a c t t h a t a 
1 2 - y e a r - o l d g i r l makes no e f f o r t t o r e s i s t a s e x u a l 
c o n f r o n t a t i o n b e y o n d p r e t e n d i n g t o be a s l e e p does 
n o t n e g a t e t h e i n f e r e n c e t h a t s u f f i c i e n t l e g a l f o r c e 
was u s e d t o s a t i s f y t h e e l e m e n t o f f o r c i b l e 
c o m p u l s i o n . 494 So. 2d a t 709. The C o u r t o f 
C r i m i n a l A p p e a l s a l s o h e l d t h a t when t h e i s s u e o f 
s u f f i c i e n c y o f t h e e v i d e n c e i s r a i s e d i n a 
s e x u a l - a b u s e c a s e , q u e s t i o n s i n v o l v i n g r e s i s t a n c e 
and c o n s e n t must be v i e w e d ' " i n t h e frame o f t h e age 
o f t h e a s s a u l t e d g i r l . " ' 494 So. 2d a t 710 ( q u o t i n g 
S m i t h v. S t a t e , 36 A l a . App. 209, 213, 55 So. 2d 
202, 206 ( 1 9 5 1 ) ) . T h e r e was no e v i d e n c e s u g g e s t i n g 
' t h a t t h e v i c t i m r e q u e s t e d , e n c o u r a g e d , c o n s e n t e d t o 
o r o t h e r w i s e gave p e r m i s s i o n o r s a n c t i o n t o , 
[ P a r r i s h ' s ] a c t i o n s . ' 494 So. 2d a t 713. The 
r e c o r d d i d n o t c o n t a i n any i n d i c a t i o n t h a t P a r r i s h 
c o u l d have e n t e r t a i n e d , a t any t i m e , '"any i d e a o r 
e x p e c t a t i o n o f p e r m i s s i v e " s e x u a l c o n t a c t . ' 494 So. 
2d a t 713. The C o u r t o f C r i m i n a l A p p e a l s a l s o 
c o n c l u d e d t h a t t h e r e was no r e a s o n f o r t h e r e t o be 
b l o o d i n t h e c h i l d ' s p a n t i e s , o t h e r t h a n P a r r i s h ' s 
a t t a c k . C o n s i d e r i n g t h e t o t a l i t y o f t h e 
c i r c u m s t a n c e s , t h e C o u r t o f C r i m i n a l A p p e a l s 
c o n c l u d e d t h a t t h e r e c o r d showed s u f f i c i e n t e v i d e n c e 
o f f o r c i b l e c o m p u l s i o n t o s u p p o r t a c o n v i c t i o n o f 
f i r s t - d e g r e e s e x u a l a b u s e . [ f o o t n o t e o m i t t e d ] 494 
So. 2d a t 713. T h e r e f o r e , f o r c i b l e c o m p u l s i o n does 
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n o t e x i s t i n a v a c u u m ; r a t h e r , i t i s v i e w e d i n l i g h t 
o f t h e s u r r o u n d i n g c i r c u m s t a n c e s , s u c h as t h e 
r e s p e c t i v e ages o f t h e v i c t i m and t h e p e r p e t r a t o r , 
t h e r e l a t i o n s h i p b e tween them, t h e c i r c u m s t a n c e s 
u n d e r w h i c h t h e a c t t o o k p l a c e , and any i n j u r i e s t h e 
v i c t i m s u f f e r e d . " 

Ex p a r t e W i l l i f o r d , 931 So. 2d a t 1 3 - 1 4 ) . 

I n Powe v. S t a t e , 597 So. 2d 721 ( A l a . 1 9 9 1 ) , t h e Supreme 

C o u r t s t a t e d : 

" I n P i t t m a n [v. S t a t e , 460 So. 2d 232, 235 ( A l a . 
C r i m . App. 1 9 8 4 ) ] , t h e C o u r t o f C r i m i n a l A p p e a l s 
h e l d t h a t ' [ i ] t i s c l e a r t h a t t h e f o r c e r e q u i r e d t o 
consummate r a p e i n t h e f i r s t d e g r e e i s n e c e s s a r i l y 
r e l a t i v e . The f o r c e r e q u i r e d t o consummate t h e 
c r i m e a g a i n s t a m a t u r e f e m a l e i s n o t t h e s t a n d a r d 
f o r a p p l i c a t i o n i n a c a s e i n w h i c h t h e a l l e g e d 
v i c t i m i s a c h i l d . ' 460 So. 2d a t 235. The P i t t m a n 
c o u r t c o n c l u d e d t h a t t h e e v i d e n c e i n t h a t c a s e was 
s u f f i c i e n t t o s a t i s f y t h e f o r c i b l e c o m p u l s i o n 
e l e m e n t o f r a p e i n t h e f i r s t d e g r e e . I d . The 
e v i d e n c e c o n s i s t e d m a i n l y o f t h e 1 3 - y e a r - o l d 
v i c t i m ' s t e s t i m o n y t h a t she i n i t i a l l y r e f u s e d t o 
have i n t e r c o u r s e w i t h h e r s t e p f a t h e r , t h e d e f e n d a n t , 
b u t t h a t she e v e n t u a l l y c o o p e r a t e d a f t e r she was 
e x p r e s s l y t h r e a t e n e d . 460 So. 2d a t 234-35. 

" I n P a r r i s h , t h e C o u r t o f C r i m i n a l A p p e a l s 
a d d r e s s e d a s u f f i c i e n c y - o f - t h e - e v i d e n c e argument 
w i t h r e g a r d t o a f i r s t d e g r e e s e x u a l abuse 
c o n v i c t i o n . The f i r s t d e g r e e s e x u a l abuse s t a t u t e , 
l i k e t h e f i r s t d e g r e e r a p e s t a t u t e , r e q u i r e s a 
f i n d i n g o f f o r c i b l e c o m p u l s i o n . See § 
1 3 A - 6 - 6 6 ( a ) ( 1 ) , A l a . Code 1975. 

"The e v i d e n c e i n P a r r i s h showed t h a t t h e 
d e f e n d a n t , who was t h e b o y f r i e n d o f t h e v i c t i m ' s 
m o t h e r , t o u c h e d t h e 1 2 - y e a r - o l d v i c t i m ' s p r i v a t e 
p a r t s w h i l e t h e v i c t i m p r e t e n d e d t o be a s l e e p on a 
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bed i n t h e a p p e l l a n t ' s h o u s e . 494 So. 2d a t 706-09. 
The v i c t i m i n P a r r i s h t e s t i f i e d t h a t t h e d e f e n d a n t 
h e l d h e r down b y p u t t i n g h i s f o o t o v e r h e r l e g and 
t h a t when she p r e t e n d e d t o wake up, t h e d e f e n d a n t 
l e f t t h e room. 494 So. 2d a t 707. I n a f f i r m i n g t h e 
c o n v i c t i o n , t h e P a r r i s h c o u r t h e l d t h a t t h e mere 
f a c t t h a t a 1 2 - y e a r - o l d g i r l makes no e f f o r t t o 
r e s i s t a s e x u a l c o n f r o n t a t i o n does n o t n e g a t e t h e 
i n f e r e n c e t h a t s u f f i c i e n t l e g a l f o r c e e x i s t e d . 494 
So. 2d a t 709. The c o u r t went on t o h o l d t h a t when 
a s u f f i c i e n c y - o f - t h e - e v i d e n c e i s s u e i s r a i s e d i n 
c a s e s stemming f r o m an a l l e g e d s e x u a l a s s a u l t o f 
m i n o r s , q u e s t i o n s i n v o l v i n g r e s i s t a n c e and c o n s e n t 
must be v i e w e d i n t h e c o n t e x t o f t h e age o f t h e 
a s s a u l t e d m i n o r . 494 So. 2d a t 710. A p p l y i n g a 
t o t a l i t y - o f - t h e - c i r c u m s t a n c e s t e s t , t h e c o u r t 
c o n c l u d e d t h a t t h e r e c o r d r e v e a l e d a s u f f i c i e n t 
e v i d e n t i a r y s h o w i n g on t h e f o r c i b l e c o m p u l s i o n 
e l e m e n t o f t h e c r i m e c h a r g e d . 494 So. 2d a t 713. 

" A l t h o u g h t h e P a r r i s h c o u r t u l t i m a t e l y h e l d t h a t 
t h e e l e m e n t o f f o r c i b l e c o m p u l s i o n was s a t i s f i e d by 
t h e f a c t t h a t t h e v i c t i m was h e l d down by t h e 
d e f e n d a n t and by t h e f a c t t h a t t h e v i c t i m s t a t e d 
t h a t she had b l o o d i n h e r p a n t i e s a f t e r t h e a s s a u l t , 
o t h e r f a c t o r s t h a t t h e c o u r t c o n s i d e r e d s i g n i f i c a n t 
w ere: (1) t h e v i c t i m ' s age and t h e f a c t t h a t t h e 
a t t a c k was p e r p e t r a t e d by t h e b o y f r i e n d o f t h e 
v i c t i m ' s m o t h e r ; (2) t h a t t h e d e f e n d a n t , who had 
been d r i n k i n g and s m o k i n g m a r i j u a n a , g o t i n t o b ed 
w i t h t h e v i c t i m ; (3) t h a t t h e v i c t i m t e s t i f i e d t h a t 
t h e d e f e n d a n t had s e x u a l l y m o l e s t e d h e r on a n o t h e r 
o c c a s i o n b u t t h a t h e r mo t h e r had i g n o r e d h e r when 
she t r i e d t o t e l l h e r a b o u t t h e a s s a u l t ; and (4) 
t h a t t h e v i c t i m was i n a p a r t i c u l a r l y v u l n e r a b l e 
s i t u a t i o n b e c a u s e t h e a s s a u l t t o o k p l a c e a t t h e 
d e f e n d a n t ' s r e s i d e n c e . 494 So. 2d a t 710. The 
c o u r t , i n P a r r i s h , f u r t h e r n o t e d t h a t t h e j u r y had 
t h e o p p o r t u n i t y t o c o n s i d e r f a c t o r s s u c h as t h e 
r e l a t i v e s i z e o f t h e p a r t i e s , t h e i r a g e s , and t h e i r 
s o c i a l d i f f e r e n c e s . I d . 
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"A t h i r d C o u r t o f C r i m i n a l A p p e a l s c a s e c i t e d by 
t h e p a r t i e s i s R i d e r v. S t a t e , 544 So. 2d 994 ( A l a . 
C r i m . App. 1 9 8 9 ) , [ o v e r r u l e d by R.E.N. v. S t a t e , 944 
So. 2d 981 ( A l a . C r i m . App. 2 0 0 6 ) , ] w h i c h was r e l i e d 
on by t h e c o u r t b e l o w i n i t s r e v e r s a l o f Powe's 
c o n v i c t i o n . I n R i d e r , as i n P i t t m a n and i n P a r r i s h , 
t h e d e f e n d a n t ' s p r i m a r y argument was t h a t t h e 
e v i d e n c e was i n s u f f i c i e n t t o s u p p o r t a f i n d i n g o f 
f o r c i b l e c o m p u l s i o n . 544 So. 2d a t 994. The 
d e f e n d a n t i n R i d e r , t h e 2 7 - y e a r - o l d s t e p f a t h e r o f 
t h e a l l e g e d v i c t i m , a c h i l d , was c o n v i c t e d o f s e x u a l 
abuse i n t h e f i r s t d e g r e e and sodomy i n t h e f i r s t 
d e g r e e . I d . The c h i l d t e s t i f i e d t h a t t h e d e f e n d a n t 
f o r c e d h e r hand o n t o h i s p e n i s and t h a t t h e 
d e f e n d a n t t o u c h e d h e r b r e a s t s and h e r v a g i n a . I d . 
The c h i l d f u r t h e r t e s t i f i e d t h a t t h e d e f e n d a n t 
p e r f o r m e d o r a l s e x on h e r and a s k e d h e r t o p e r f o r m 
o r a l s e x on him. I d . She t e s t i f i e d t h a t t h e 
t o u c h i n g began sometime a f t e r h e r 9 t h b i r t h d a y and 
c o n t i n u e d u n t i l a r o u n d h e r 1 2 t h b i r t h d a y . 544 So. 
2d a t 995. When t h e p r o s e c u t o r a s k e d t h e c h i l d i f 
she ' v o l u n t a r i l y ' p e r f o r m e d o r a l s e x a c t s on t h e 
d e f e n d a n t , she d i d n o t answer. I d . She t e s t i f i e d 
t h a t she t r i e d t o 'mind' h e r s t e p f a t h e r b e c a u s e she 
' l i k e d t h e way he t r e a t e d h e r , l i k e she was h i s o n l y 
c h i l d . ' I d . She f u r t h e r s t a t e d t h a t t h e d e f e n d a n t 
had n e v e r done a n y t h i n g t o make h e r a f r a i d o f him 
and t h a t she was n o t a f r a i d o f him. I d . I n 
r e v e r s i n g t h e d e f e n d a n t ' s c o n v i c t i o n , t h e R i d e r 
c o u r t c o n c l u d e d t h a t t h e r e was no e v i d e n c e t h a t t h e 
c h i l d made any p r o t e s t o r c o m p l a i n t t o t h e d e f e n d a n t 
s u f f i c i e n t t o i n d i c a t e t h a t h e r e a r n e s t r e s i s t a n c e 
was o v e r c o m e . I d . A p p l y i n g t h e 
t o t a l i t y - o f - t h e - c i r c u m s t a n c e s s t a n d a r d , t h e c o u r t 
f o u n d t h a t t h e e v i d e n c e was i n s u f f i c i e n t t o s u p p o r t 
a f i n d i n g o f e i t h e r p h y s i c a l f o r c e o r a t h r e a t , 
e x p r e s s o r i m p l i e d . 544 So. 2d a t 996. 

" A f t e r r e v i e w i n g t h e C o u r t o f C r i m i n a l A p p e a l s ' 
d e c i s i o n s i n P i t t m a n , P a r r i s h , and R i d e r , we f i n d 
t h e f a c t s o f e a c h t o be d i s t i n g u i s h a b l e f r o m t h e 
f a c t s p r e s e n t e d i n t h e i n s t a n t c a s e . I n P i t t m a n , 
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t h e r e was e v i d e n c e t h a t t h e v i c t i m was e x p r e s s l y 
t h r e a t e n e d , and t h a t e v i d e n c e was h e l d t o be 
s u f f i c i e n t on t h e e l e m e n t o f f o r c i b l e c o m p u l s i o n . 
I n P a r r i s h , t h e r e was e v i d e n c e t h a t p h y s i c a l f o r c e 
was u s e d t o r e s t r a i n t h e v i c t i m , and t h a t e v i d e n c e 
was h e l d t o be s u f f i c i e n t e v i d e n c e on t h e e l e m e n t o f 
f o r c i b l e c o m p u l s i o n . F i n a l l y , i n R i d e r , t h e r e was 
n e i t h e r a t h r e a t o f any k i n d n o r t h e use o f any 
p h y s i c a l f o r c e . F u r t h e r m o r e , t h e r e was n o t h i n g i n 
t h e r e c o r d t o show t h a t t h e s e x a c t s were a n y t h i n g 
o t h e r t h a n v o l u n t a r y . 

"The r e c o r d i n t h i s c a s e r e v e a l s no e v i d e n c e 
t h a t p h y s i c a l f o r c e was u s e d on t h e v i c t i m o r t h a t 
t h e v i c t i m was e x p r e s s l y t h r e a t e n e d . T h e r e f o r e , we 
f i n d t h e C o u r t o f C r i m i n a l A p p e a l s ' d e c i s i o n s i n 
P i t t m a n and P a r r i s h , s i n c e t h o s e c a s e s , 
r e s p e c t i v e l y , c o n c e r n e v i d e n c e o f p h y s i c a l f o r c e and 
e v i d e n c e o f an e x p r e s s t h r e a t , t o be i n a p p l i c a b l e 
u n d e r t h e f a c t s o f t h e p r e s e n t c a s e . F u r t h e r m o r e , 
we d i s t i n g u i s h t h e R i d e r c a s e b e c a u s e we f i n d t h a t 
t h e e v i d e n c e i n t h e p r e s e n t c a s e , u n l i k e t h e 
e v i d e n c e i n R i d e r , m e r i t s an a n a l y s i s o f w h e t h e r , 
v i e w i n g t h e t o t a l i t y o f t h e c i r c u m s t a n c e s , a j u r y 
c o u l d p r o p e r l y f i n d t h a t an i m p l i e d t h r e a t was made 
a g a i n s t t h e v i c t i m s u f f i c i e n t t o s a t i s f y t h e e l e m e n t 
o f f o r c i b l e c o m p u l s i o n . " 

Powe v. S t a t e , 597 So. 2d a t 725-26. 

T h i s C o u r t has p r e v i o u s l y h e l d t h a t t h e e l e m e n t o f 

f o r c i b l e c o m p u l s i o n c a n be p r o v e d w i t h o u t e v i d e n c e o f p h y s i c a l 

f o r c e o r e v i d e n c e o f an e x p r e s s t h r e a t i f t h e d e f e n d a n t was i n 

p o s i t i o n o f dominance o r c o n t r o l o v e r t h e v i c t i m , w h i c h i s 

e v i d e n c e o f an i m p l i e d t h r e a t . Powe v. S t a t e , 597 So. 2d 721 

( A l a . 1 9 9 1 ) . I n Ex p a r t e J.A.P., 853 So. 2d 280 ( A l a . 2 0 0 2 ) , 
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a " d e l i n q u e n c y p e t i t i o n was f i l e d i n t h e J e f f e r s o n J u v e n i l e 

C o u r t , c h a r g i n g J.A.P., a 1 4 - y e a r - o l d m a l e , w i t h t h e a t t e m p t e d 

f i r s t - d e g r e e r a p e o f h i s 9 - y e a r - o l d h a l f s i s t e r , L.P." 853 

So. 2d a t 281. J.A.P. a r g u e d on a p p e a l t h a t t h e r e was 

i n s u f f i c i e n t e v i d e n c e o f f o r c i b l e c o m p u l s i o n t o a d j u d i c a t e h im 

d e l i n q u e n t o f t h e p e t i t i o n . The C o u r t o f C r i m i n a l A p p e a l s 

h e l d t h a t t h e r e was s u f f i c i e n t e v i d e n c e t o a d j u d i c a t e J.A.P. 

d e l i n q u e n t o f a t t e m p t e d f i r s t - d e g r e e r a p e : 

"The r e c o r d i n d i c a t e s t h e f o l l o w i n g : The 
i n c i d e n t i n q u e s t i o n o c c u r r e d when t h e a p p e l l a n t and 
t h e v i c t i m were a l o n e a t home. The a p p e l l a n t , who 
was a p p r o x i m a t e l y f o u r and a h a l f y e a r s o l d e r t h a n 
t h e v i c t i m , made t h e v i c t i m w a t c h a p o r n o g r a p h i c 
v i d e o , a t t e m p t e d t o engage i n s e x u a l i n t e r c o u r s e 
w i t h h e r , and t o l d t h e v i c t i m n o t t o t e l l a n y o n e . 
T h i s was n o t t h e f i r s t i n c i d e n t o f t h e s e x u a l abuse 
o f t h e v i c t i m . From t h e t i m e t h a t she was f o u r o r 
f i v e y e a r s o l d , t h e v i c t i m had been t h e o b j e c t o f 
c o n t i n u e d s e x u a l abuse by o l d e r m a l e s , i n c l u d i n g 
C.P. ( t h e a p p e l l a n t ' s b r o t h e r , who was f i v e y e a r s 
o l d e r t h a n t h e a p p e l l a n t ) , a f r i e n d o f C.P.'s, an 
u n c l e , and t h e a p p e l l a n t . (R. 60-61, 72-73.) The 
a p p e l l a n t had shown t h e v i c t i m a p o r n o g r a p h i c v i d e o 
on a t l e a s t one p r e v i o u s o c c a s i o n ; he had t o u c h e d 
t h e v i c t i m i n h e r g e n i t a l a r e a w i t h h i s p e n i s on a t 
l e a s t one o c c a s i o n b e f o r e t h i s i n c i d e n t ; and he had 
t o u c h e d t h e v i c t i m ' s g e n i t a l a r e a w i t h h i s f i n g e r s 
on numerous o c c a s i o n s . (R. 60, 62, 72, 79-81.) The 
e v i d e n c e a l s o i n d i c a t e d t h a t t h e a p p e l l a n t and t h e 
v i c t i m were r a i s e d i n a d y s f u n c t i o n a l h o u s e h o l d , i n 
t h e p r e s e n c e o f a p a r e n t and a s t e p p a r e n t who a b u s e d 
a l c o h o l a n d / o r t o o k i l l e g a l d r u g s , and t h a t t h e y 
were q u i t e o f t e n l e f t t o f e n d f o r t h e m s e l v e s , 
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w i t h o u t p a r e n t a l s u p e r v i s i o n , and w i t h r e a d y a c c e s s 
t o p o r n o g r a p h i c v i d e o s . (R. 119-61.) 

" W i t h r e s p e c t t o t h e i n c i d e n t i n q u e s t i o n , t h e 
v i c t i m t e s t i f i e d t h a t t h e a p p e l l a n t 'made' h e r w a t c h 
t h e p o r n o g r a p h i c v i d e o by t e l l i n g h e r t o 'come o n ' 
and t h a t she a l w a y s knew when she was t o l d t o w a t c h 
one o f t h e p o r n o g r a p h i c v i d e o s w i t h h e r o l d e r h a l f 
b r o t h e r s t h a t s e x u a l c o n t a c t w o u l d f o l l o w . The 
v i c t i m a l s o t e s t i f i e d t h a t she was ' a f r a i d ' o f t h e 
a p p e l l a n t and t h a t she knew t h a t what he was d o i n g 
was wrong. (R. 51-54, 57-59, 65-69, 79, 83-85, 90.) 
The e v i d e n c e r e v e a l e d a c o n t i n u i n g p a t t e r n o f s e x u a l 
abuse by t h e v i c t i m ' s o l d e r h a l f b r o t h e r s . The 
v i c t i m a c k n o w l e d g e d a f e a r o f any male who w a n t e d t o 
t o u c h h e r . (R. 92-93.) 

"The a p p e l l a n t t e s t i f i e d t h a t he had been 
s e x u a l l y a b u s e d by h i s b r o t h e r , C.P., on a number o f 
o c c a s i o n s . (R. 172-75.) He a l s o s t a t e d d u r i n g t h e 
h e a r i n g t h a t n o t h i n g had p h y s i c a l l y p r e v e n t e d him 
f r o m e n g a g i n g i n s e x u a l i n t e r c o u r s e w i t h t h e v i c t i m . 
He t e s t i f i e d t h a t he had a b o r t e d h i s a t t e m p t t o 
p e n e t r a t e t h e v i c t i m b e c a u s e she began t o c r y . The 
e v i d e n c e a l s o i n d i c a t e d , and t h e j u v e n i l e c o u r t 
n o t e d , t h a t t h e a p p e l l a n t had p r e v i o u s l y t o l d a 
p o l i c e i n v e s t i g a t o r t h a t he had s t o p p e d b e c a u s e he 
c o u l d n o t p h y s i c a l l y i n s e r t h i s p e n i s i n t o t h e 
v i c t i m ' s v a g i n a . (R. 2 0 2 - 0 6 . ) " 

J.A.P. v. S t a t e , 853 So. 2d 2 64 , 266-67 ( A l a . C r i m . App. 

2 0 0 1 ) . 

The C o u r t o f C r i m i n a l A p p e a l s r e l i e d on B.E. v. S t a t e , 

778 So. 2d 863 ( A l a . C r i m . App. 2 0 0 0 ) , w h i c h h e l d t h a t t h e r e 

was s u f f i c i e n t e v i d e n c e o f f o r c i b l e c o m p u l s i o n where t h e 

j u v e n i l e o f f e n d e r was an o l d e r f a m i l y member who e x e r t e d 
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dominance and c o n t r o l o v e r t h e j u v e n i l e v i c t i m . However, t h e 

A labama Supreme C o u r t r e v e r s e d t h e j u d g m e n t o f t h e C o u r t o f 

C r i m i n a l A p p e a l s , o v e r r u l i n g B.E. v. S t a t e , and l i m i t e d Powe's 

h o l d i n g t o c a s e s i n v o l v i n g s e x u a l a s s a u l t s b y a d u l t s on c h i l d 

v i c t i m s . 

T h e r e f o r e , r e q u i r i n g t h a t t h e S t a t e p r o v e t h a t a c h i l d 

v i c t i m " e a r n e s t l y r e s i s t e d " a n o t h e r j u v e n i l e ' s p h y s i c a l f o r c e 

t o p e r f o r m s e x u a l a c t s , i n e f f e c t , r e q u i r e s t h e v i c t i m t o 

u n d e r s t a n d t h e n a t u r e o f s e x u a l a c t i v i t y and a p p r e c i a t e why i t 

i s i n a p p r o p r i a t e o r wrong, w h i c h t h e c h i l d v i c t i m may be 

i n c a p a b l e o f d o i n g . C e r t a i n l y v e r y y o u n g c h i l d r e n do n o t 

u n d e r s t a n d t h e r a m i f i c a t i o n s o f s e x u a l a c t i v i t y b u t can be 

e m o t i o n a l l y s c a r r e d f o r l i f e when v i c t i m i z e d . F u r t h e r , 

w h e t h e r t h e o f f e n d i n g j u v e n i l e e x e r t e d c o n t r o l o r dominance 

o v e r t h e j u v e n i l e v i c t i m may n o t be c o n s i d e r e d as s u f f i c i e n t 

e v i d e n c e t h a t t h e r e was f o r c i b l e c o m p u l s i o n . However, y o u n g e r 

c h i l d r e n a r e o f t e n p l a c e d u n d e r t h e s u p e r v i s i o n o f o l d e r , more 

m a t u r e c h i l d r e n f o r s h o r t e r p e r i o d s when a d u l t s u p e r v i s i o n may 

n o t be a v a i l a b l e . M o r e o v e r , even i f a y o u n g e r c h i l d i s n o t 

b e i n g s u p e r v i s e d b y a n o t h e r o l d e r c h i l d , t h e y o u n g e r c h i l d 

o f t e n w i l l i m i t a t e t h e o l d e r c h i l d o r a c c e d e t o t h e w i s h e s o f 
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t h e o l d e r c h i l d e i t h e r o u t o f i g n o r a n c e o r p e e r p r e s s u r e . 

O l d e r c h i l d r e n have an a c u t e e f f e c t upon t h e b e h a v i o r o f a 

y o u n g e r c h i l d r e n , and t h e r e i s a t e n d e n c y among young c h i l d r e n 

t o i m i t a t e and a c c e d e t o t h e demands o f an o l d e r c h i l d , w h i c h 

may stem f r o m a d e s i r e t o a c t more l i k e a "grown u p . " O l d e r 

c h i l d r e n may use t h i s w i l l i n g n e s s t o t a k e a d v a n t a g e o f y o u n g e r 

c h i l d r e n , sometimes i n ways t h a t a r e h a r m l e s s , b u t s o m e t i m e s , 

as i n t h i s c a s e , i n an i n v i d i o u s manner t o e n t i c e a y o u n g e r 

c h i l d t o do s o m e t h i n g h a r m f u l t o t h e m s e l v e s . 

I n a d d i t i o n , § 1 3 A - 6 - 7 0 ( c ) ( 1 ) , A l a . Code 1975, s t a t e s 

t h a t v i c t i m s l e s s t h a n 16 y e a r s o l d a r e i n c a p a b l e o f c o n s e n t 

as a m a t t e r o f l a w . I b e l i e v e t h a t c h i l d v i c t i m s o f y o u n g and 

t e n d e r y e a r s do n o t u n d e r s t a n d t h e n a t u r e and c o n s e q u e n c e s o f 

s e x u a l r e l a t i o n s ; t h e r e f o r e , f o r c e a n d / o r t h r e a t s , w h e t h e r 

e x p r e s s o r i m p l i e d , s h o u l d n o t be an e l e m e n t o f a j u v e n i l e s e x 

o f f e n s e i f t h e v i c t i m i s b e l o w a c e r t a i n age, r e g a r d l e s s o f 

t h e age o f t h e o f f e n d e r . The p r e c i s e age a t w h i c h f o r c i b l e 

c o m p u l s i o n s h o u l d c o n t i n u e t o be an e l e m e n t o f j u v e n i l e s e x 

o f f e n s e s i s a m a t t e r t o be d e t e r m i n e d b y t h e l e g i s l a t u r e . 

The Alabama J u v e n i l e J u s t i c e A c t , § 12-15-101, A l a . Code 

1975, was e n a c t e d " t o f a c i l i t a t e t h e c a r e , p r o t e c t i o n , and 
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d i s c i p l i n e o f c h i l d r e n who come u n d e r t h e j u r i s d i c t i o n o f t h e 

j u v e n i l e c o u r t , w h i l e a c k n o w l e d g i n g t h e r e s p o n s i b i l i t y o f t h e 

j u v e n i l e c o u r t t o p r e s e r v e t h e p u b l i c p e a c e and s e c u r i t y . " 

U nder t h e p r o v i s i o n s and mechanisms o f t h i s a c t , j u v e n i l e s e x 

o f f e n d e r s may be a p p r o p r i a t e l y d i s c i p l i n e d and r e h a b i l i t a t e d 

f o r t h e o f f e n s e s w h i c h t h e y commit. I r e s p e c t f u l l y r e q u e s t 

t h e Alabama L e g i s l a t u r e t o remove " f o r c i b l e c o m p u l s i o n " as an 

e l e m e n t f r o m s e x u a l o f f e n s e s c o m m i t t e d a g a i n s t c h i l d v i c t i m s 

o f y o u n g and t e n d e r y e a r s who have been s e x u a l l y a s s a u l t e d b y 

c h i l d o f f e n d e r s o f young and t e n d e r y e a r s . W i t h o u t t h i s 

amendment, t h e r e i s no a d e q u a t e s t a t u t e t o b r i n g t h e s e 

j u v e n i l e o f f e n d e r s w i t h i n t h e j u r i s d i c t i o n o f t h e j u v e n i l e 

c o u r t f o r p u n i s h m e n t and t r e a t m e n t . 

BURKE, J u d g e , c o n c u r r i n g s p e c i a l l y . 

I a g r e e t h a t t h e c u r r e n t l a w i n Alabama a l l o w s some r a p e 

and s e x u a l - a b u s e c r i m e s a g a i n s t c h i l d v i c t i m s t o go 

u n p u n i s h e d , where t h e p e r p e t r a t o r was a l s o a c h i l d . Judge 

Windom's w e l l w r i t t e n o p i n i o n s t a t e s t h e l a w as a p p l i e d t o t h e 

f a c t s o f t h i s c a s e . I n t h i s m a t t e r , a 1 4 - y e a r - o l d boy who was 

more t h a n 6 f e e t t a l l and who w e i g h e d a p p r o x i m a t e l y 300 

25 



CR-10-0013 

p o u n d s , 1 had s e x u a l i n t e r c o u r s e w i t h a 9 - y e a r - o l d , 90-pound 

g i r l . T h ese c i r c u m s t a n c e s a r e g r e a t l y d i s t u r b i n g and demand 

j u s t i c e f o r t h i s l i t t l e g i r l . However, b e c a u s e t h e r a p e 

s t a t u t e r e q u i r e s a s h o w i n g o f f o r c i b l e c o m p u l s i o n by t h e 14-

y e a r - o l d boy, he c a n n o t be c o n v i c t e d o f r a p e . R e q u i r i n g t h e 

d i s t r i c t a t t o r n e y s o f o u r S t a t e t o p r o v e f o r c i b l e c o m p u l s i o n 

i n t h e s e t y p e s o f c a s e s f a i l s t o t a k e i n t o a c c o u n t t h a t 

c h i l d r e n may b e l i e v e t h a t t h e y must a c q u i e s c e t o o t h e r 

c h i l d r e n , e s p e c i a l l y when t h e p e r p e t r a t o r i s o l d e r and b i g g e r 

t h a n t h e v i c t i m . I n s e x c r i m e s i n v o l v i n g two c h i l d r e n , I 

b e l i e v e t h a t t h e e l e m e n t o f f o r c i b l e c o m p u l s i o n s h o u l d be 

r e p l a c e d w i t h e l e m e n t s t h a t r e f l e c t a c h i l d ' s n a i v e t e and 

r e s u l t a n t a c q u i e s c e n c e , even where t h e p e r p e t r a t o r i s a n o t h e r 

c h i l d . I b e l i e v e t h i s s h o u l d be done by m o d i f y i n g t h o s e 

s t a t u t e s t o c o n s i d e r t h e age d i f f e r e n t i a l b e t ween t h e v i c t i m 

and t h e p e r p e t r a t o r , as w e l l as o t h e r c i r c u m s t a n c e s 

s u r r o u n d i n g t h e a c t and t h e p a r t i e s , r a t h e r t h a n a d h e r i n g t o 

t h e r e q u i r e m e n t o f f o r c i b l e c o m p u l s i o n . T h i s w o u l d p r e s e n t a 

m a t t e r f o r t h e f a c t - f i n d e r ' s c o n s i d e r a t i o n and w e i g h i n g 

d e t e r m i n a t i o n , and e n s u r e j u s t i c e f o r v i c t i m s l i k e t h e l i t t l e 

1 A c c o r d i n g t o t h e f o r e n s i c r e p o r t made f o l l o w i n g t h e 
i n c i d e n t , he w e i g h e d 360 pounds a t t h a t t i m e . (C. 30.) 
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g i r l i n t h i s m a t t e r . T h e r e f o r e , I r e s p e c t f u l l y a s k t h e 

l e g i s l a t u r e t o r e v i s i t t h i s s t a t u t e . 

JOINER, J u d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . The i s s u e i n t h i s a p p e a l i s 

w h e t h e r t h e S t a t e p r e s e n t e d s u f f i c i e n t e v i d e n c e o f t h e 

f o r c i b l e - c o m p u l s i o n e l e m e n t o f f i r s t - d e g r e e r a p e . See § 13A-

6 - 6 1 ( a ) ( 1 ) , A l a . Code 1975 ("A p e r s o n commits t h e c r i m e o f 

r a p e i n t h e f i r s t - d e g r e e i f ... [ h ] e o r she engages i n s e x u a l 

i n t e r c o u r s e w i t h a member o f t h e o p p o s i t e s e x by f o r c i b l e 

c o m p u l s i o n " ) . " F o r c i b l e c o m p u l s i o n " i s d e f i n e d as 

" [ p ] h y s i c a l f o r c e t h a t o vercomes e a r n e s t r e s i s t a n c e o r a 

t h r e a t , e x p r e s s o r i m p l i e d , t h a t p l a c e s a p e r s o n i n f e a r o f 

i m m e d i a t e d e a t h o r s e r i o u s p h y s i c a l i n j u r y t o h i m s e l f o r 

a n o t h e r p e r s o n . " § 1 3 A - 6 - 6 0 ( 8 ) , A l a . Code 1975 (e m p h a s i s 

a d d e d ) . 

The main o p i n i o n h o l d s t h a t t h e r e was i n s u f f i c i e n t 

e v i d e n c e o f f o r c i b l e c o m p u l s i o n t o s u p p o r t C.D.B.'s c o n v i c t i o n 

f o r f i r s t - d e g r e e r a p e . As t o w h e t h e r t h e S t a t e p r e s e n t e d 

s u f f i c i e n t e v i d e n c e o f f o r c i b l e c o m p u l s i o n by an i m p l i e d 

t h r e a t , t h e main o p i n i o n c i t e s Ex p a r t e J.A.P., 853 So. 2d 280 

27 



CR-10-0013 

( A l a . 2 0 0 2 ) . The main o p i n i o n s t a t e s t h a t i n Ex p a r t e J.A.P. 

t h e Alabama Supreme C o u r t h e l d t h a t " i t s d e c i s i o n i n Powe v. 

S t a t e , 597 So. 2d 721 ( A l a . 1 9 9 1 ) , u n d e r w h i c h an i m p l i e d 

t h r e a t may be i n f e r r e d , a p p l i e s o n l y i n ' c a s e s i n v o l v i n g t h e 

s e x u a l a s s a u l t o f c h i l d r e n by a d u l t s who e x e r c i s e d p o s i t i o n s 

o f d o m i n a t i o n and c o n t r o l o v e r t h e c h i l d r e n ' and does n o t 

a p p l y i n c a s e s i n v o l v i n g s e x u a l r e l a t i o n s b e t w e e n two 

c h i l d r e n . " So. 3d a t ( q u o t i n g Ex p a r t e J.A.P., 853 

So. 2d a t 2 8 4 ) . The main o p i n i o n a l s o c i t e s D.W. v. S t a t e , 3 

So. 3d 955, 957 ( A l a . C r i m . App. 2 0 0 8 ) , f o r t h e same 

p r o p o s i t i o n . 

To t h e e x t e n t t h e m a i n o p i n i o n s u g g e s t s t h a t Ex p a r t e  

J.A.P. h o l d s t h a t t h e S t a t e may n e v e r p r o v e t h e e l e m e n t o f 

f o r c i b l e c o m p u l s i o n b y an i m p l i e d t h r e a t when t h e a c c u s e d i s 

a j u v e n i l e , I r e s p e c t f u l l y d i s a g r e e . I f Ex p a r t e J.A.P. 

i n d e e d s t a n d s f o r t h e p r o p o s i t i o n t h a t f o r c i b l e c o m p u l s i o n may 

n e v e r be p r o v e d by an i m p l i e d t h r e a t i n a c a s e i n v o l v i n g two 

j u v e n i l e s , t h e d e c i s i o n i s i n c o n f l i c t w i t h t h e p l a i n m e aning 

o f t h e l a n g u a g e i n t h e s t a t u t o r y d e f i n i t i o n o f " f o r c i b l e 

c o m p u l s i o n " i n § 1 3 A - 6 - 6 0 ( 8 ) , A l a . Code 1975, w h i c h does n o t 

e x c l u d e f r o m i t s a p p l i c a t i o n c a s e s i n v o l v i n g two j u v e n i l e s . 
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The h o l d i n g i n Ex p a r t e J.A.P., however, i s c l e a r l y l i m i t e d t o 

t h o s e s i t u a t i o n s i n w h i c h t h e S t a t e a t t e m p t s t o p r o v e an 

i m p l i e d t h r e a t s o l e l y by a l l e g i n g t h a t t h e t h r e a t may be 

i n f e r r e d b a s e d upon t h e a c c u s e d ' s a l l e g e d l y e x e r c i s i n g a 

p o s i t i o n o f d o m i n a t i o n and c o n t r o l o v e r t h e a l l e g e d v i c t i m . 

Ex p a r t e J.A.P., 853 So. 2d a t 284 ("This C o u r t [ i n Powe v. 

S t a t e , 597 So. 2d 721 ( A l a . 1 9 9 1 ) , ] made i t q u i t e c l e a r t h a t 

i t s h o l d i n g w o u l d a p p l y o n l y t o c a s e s i n v o l v i n g t h e s e x u a l 

a s s a u l t o f c h i l d r e n b y a d u l t s who e x e r c i s e d p o s i t i o n s o f 

d o m i n a t i o n and c o n t r o l o v e r t h e c h i l d r e n . " ) . 

I n t h e p r e s e n t c a s e , t h e S t a t e does n o t a r g u e , as t h e 

main o p i n i o n s u g g e s t s , t h a t an i m p l i e d t h r e a t may be i n f e r r e d 

b e c a u s e C.D.B. a l l e g e d l y e x e r c i s e d a p o s i t i o n o f d o m i n a t i o n 

and c o n t r o l o v e r D.E.D. R a t h e r , t h e S t a t e c i t e s t h e s i z e 

d i s c r e p a n c y b e tween C.D.B. and D.E.D.--at t h e t i m e o f t h e 

i n c i d e n t , C.D.B. was 6 f e e t 1 i n c h t a l l and w e i g h e d 327 

pound s , and D.E.D. was l e s s t h a n 4 f e e t 3 i n c h e s t a l l and 

w e i g h e d l e s s t h a n 85 pou n d s . The S t a t e a l s o c i t e s D.E.D's 

t e s t i m o n y t h a t a t some p o i n t b e f o r e t h e i n c i d e n t i n q u e s t i o n 

she h a d s e e n C.D.B. " r i p a b e l t away f r o m h i s d a d w h i l e he was 
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b e i n g w h i p p e d . " ( S t a t e ' s b r i e f , p. 9.) S p e c i f i c a l l y , D.E.D. 

t e s t i f i e d : 

"Q. ... [W]hat d i d you t h i n k w o u l d happen i f you 
t o l d [ C . D .B.], no, I'm n o t g o i n g t o s i t down on t o p 
o f y o u , I'm n o t g o i n g t o do t h a t ? What d i d you 
t h i n k was g o i n g t o h a p p e n ? 

"A. When Daddy was w h o o p i n g [C.D.B.] when he 
d i d s o m e t h i n g b e f o r e t h a t , he s n a t c h e d t h e b e l t away 
f r o m Daddy, a n d when Daddy came o u t o f t h e k i t c h e n , 
h i s t o e was b l e e d i n g . I d i d n ' t want h i m t o f i n d  
a n y t h i n g a r o u n d me t h a t he c o u l d h i t me w i t h a nd  
h u r t me." 

(R. 27 (e m p h a s i s a d d e d ) . ) Under t h e s e p a r t i c u l a r 

c i r c u m s t a n c e s , t h e S t a t e a r g u e s t h a t i t was r e a s o n a b l e f o r 

D.E.D. t o t h i n k t h a t C.D.B. w o u l d h u r t h e r i f she d i d n o t do 

what he t o l d h e r t o do. D.E.D.'s f e a r was n o t b a s e d on a 

g e n e r a l i z e d " i m p l i e d t h r e a t o f some s o r t o f d i s c i p l i n a r y 

a c t i o n " as m i g h t e x i s t i n t h e c o n t e x t o f a p a r e n t - c h i l d 

r e l a t i o n s h i p . I n s t e a d , a c c o r d i n g t o h e r t e s t i m o n y , h e r f e a r 

was b a s e d on a s p e c i f i c i n s t a n c e : h a v i n g s e e n C.D.B. " s n a t c h " 

a b e l t f r o m h i s f a t h e r w h i l e t h e f a t h e r was d i s c i p l i n i n g h i m. 

A c c o r d i n g l y , I t h i n k t h e f a c t s i n t h i s c a s e d i s t i n g u i s h i t 

f r o m Ex p a r t e J.A.P., s u p r a , as w e l l as Powe, s u p r a , on w h i c h 

Ex p a r t e J.A.P. r e l i e d . I n b o t h Ex p a r t e J.A.P. and Powe, 

t h e r e was no e v i d e n c e i n d i c a t i n g t h a t t h e a l l e g e d v i c t i m s 
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c l a i m e d t o have been a f r a i d b a s e d on o b s e r v i n g t h e a c t i o n s o f 

t h e a c c u s e d i n a s p e c i f i c p a s t i n c i d e n t l i k e t h a t d e s c r i b e d by 

D.E.D. i n t h e p r e s e n t c a s e . 2 

" [ F ] o r c i b l e c o m p u l s i o n does n o t e x i s t i n a vacuum; r a t h e r 

i t i s v i e w e d i n l i g h t o f t h e s u r r o u n d i n g c i r c u m s t a n c e s , s u c h 

as t h e r e s p e c t i v e ages o f t h e v i c t i m and t h e p e r p e t r a t o r , t h e 

r e l a t i o n s h i p b e t ween them, t h e c i r c u m s t a n c e s u n d e r w h i c h t h e 

a c t t o o k p l a c e , and any i n j u r i e s t h e v i c t i m s u f f e r e d . " Ex  

p a r t e W i l l i f o r d , 931 So. 2d 10, 14 ( A l a . 2 0 0 5 ) . I n t h i s c a s e , 

t h e j u v e n i l e c o u r t had t h e " o p p o r t u n i t y t o o b s e r v e t h e 

a p p e l l a n t ' s p h y s i c a l c h a r a c t e r i s t i c s , i n c l u d i n g h i s s i z e and 

s t r e n g t h , as compared t o [ t h e v i c t i m ' s ] s i z e and s t r e n g t h , 

d u r i n g t h e d e l i n q u e n c y h e a r i n g . " C.M. v. S t a t e , 889 So. 2d 

57, 63 ( A l a . C r i m . App. 2 0 0 4 ) . A l t h o u g h D.E.D. t e s t i f i e d t h a t 

C.D.B. d i d n o t e x p r e s s l y t h r e a t e n h e r o r "do a n y t h i n g t o make 

[h e r ] f e e l l i k e i f [she] d i d n ' t do [what he a s k e d ] , he w o u l d 

2 L . P . , t h e a l l e g e d v i c t i m i n Ex p a r t e J.A.P., d i d t e s t i f y 
t h a t she was " a f r a i d " o f J.A.P. "and t h a t she knew t h a t what 
he was d o i n g was wrong." J.A.P. v. S t a t e , 853 So. 2d 264, 
267 ( A l a . C r i m . App. 2 0 0 1 ) , r e v ' d , 853 So. 2d 280 ( A l a . 2 0 0 2 ) . 
T h a t f e a r , h owever, a p p a r e n t l y was b a s e d on a l l e g e d p r e v i o u s 
i n s t a n c e s o f " s e x u a l c o n t a c t " b e t w e e n J.A.P. and L.P. T h e r e 
was no e v i d e n c e i n d i c a t i n g t h a t L.P. c l a i m e d t o be a f r a i d o f 
J.A.P. b e c a u s e she t h o u g h t he w o u l d h u r t h e r i f she d i d n o t 
co m p l y . 
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h u r t [ h e r ] , " So. 3d a t , t h e j u v e n i l e c o u r t a l s o had 

b e f o r e i t D.E.D.'s t e s t i m o n y t h a t b e c a u s e she had se e n C.D.B. 

o v e r p o w e r h i s f a t h e r b e f o r e , she was a f r a i d t h a t C.D.B. w o u l d 

h u r t h e r i f she d i d n o t c o m p l y . Thus, t h e j u v e n i l e c o u r t h a d 

c o n f l i c t i n g e v i d e n c e as t o w h e t h e r C.D.B. i m p l i c i t l y 

t h r e a t e n e d D.E.D. C o n s e q u e n t l y , I t h i n k t h e r e was s u f f i c i e n t 

e v i d e n c e f r o m w h i c h t h e j u v e n i l e c o u r t c o u l d c o n c l u d e t h a t t h e 

S t a t e p r o v e d t h e e l e m e n t o f f o r c i b l e c o m p u l s i o n b a s e d on an 

i m p l i e d t h r e a t t h a t C.D.B. w o u l d harm D.E.D. i f she d i d n o t do 

what he t o l d h e r t o do. See P o o l e v. S t a t e , 650 So. 2d 541, 

543 ( A l a . C r i m . App. 1 9 9 4 ) : 

"' ... "[A] j u r y may b e l i e v e p a r t o f 
t h e e v i d e n c e o f a w i t n e s s a n d r e j e c t p a r t . " 
C o c h r a n v. S t a t e , 4 2 A l a . App. 14 4, 147, 
155 So. 2d 530, c e r t . d e n i e d , 275 A l a . 693, 
155 So. 2d 533 ( 1 9 6 3 ) . " I n o r d e r t o 
c o n v i c t t h e d e f e n d a n t t h e j u r y was n o t 
r e q u i r e d t o a c c e p t as t r u e e v e r y s t a t e m e n t 
o f t h e w i t n e s s e s . " Freeman v. S t a t e , 37 
A l a . App. 623, 630, 74 So. 2d 513, c e r t . 
d e n i e d , 261 A l a . 697, 74 So. 2d 520 ( 1 9 5 4 ) . 
" C o n f l i c t i n g e v i d e n c e s h o u l d be r e c o n c i l e d 
b y t h e j u r y , i f p o s s i b l e , a nd i f t h e y can 
n o t r e c o n c i l e i t , t h e y may b a s e t h e i r 
v e r d i c t on t h a t p a r t o f t h e t e s t i m o n y w h i c h 
t h e y c o n s i d e r w o r t h y o f c r e d i t , a nd r e j e c t 
t h a t w h i c h t h e y deem t o be u n w o r t h y o f 
b e l i e f . I n c o n s i s t e n c i e s a nd c o n t r a d i c t i o n s 
i n t h e t e s t i m o n y o f a w i t n e s s do n o t make 
i t i n h e r e n t l y i m p r o b a b l e . " A r n o l d v. 
S t a t e , 33 A l a . App. 146, 147, 30 So. 2d 587 
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( 1 9 4 7 ) . " I t i s n o t t h e l a w t h a t mere 
c o n t r a d i c t i n g s t a t e m e n t s o r d e c l a r a t i o n s o f 
a w i t n e s s a r e s u f f i c i e n t t o r a i s e a 
r e a s o n a b l e d o u b t i n t h e minds o f t h e j u r y 
as t o t h e t r u t h o f t h e t e s t i m o n y o f a 
w i t n e s s . " W a l t e r s v. S t a t e , 24 A l a . App. 
370, 373, 135 So. 600 ( 1 9 3 1 ) . 

"'"The i n c o n s i s t e n c i e s may i m p a i r t h e 
c r e d i b i l i t y o f t h e w i t n e s s and r e d u c e t h e 
w e i g h t o f t h e t e s t i m o n y , b u t t h e y do n o t 
d e s t r o y t h e p r o b a t i v e f o r c e o f t h e 
t e s t i m o n y as a m a t t e r o f l a w - - t h e w e i g h t t o 
be g i v e n s u c h t e s t i m o n y i s f o r t h e t r i e r o f 
f a c t t o d e t e r m i n e . " 30 Am. J u r . 2d 
E v i d e n c e § 1082 ( 1 9 6 7 ) . ' 

" J o n e s v. S t a t e , 469 So. 2d 713, 716-17 ( A l a . C r . 
App. 1 9 8 5 ) . 'The w e i g h t and p r o b a t i v e v a l u e t o be 
g i v e n t o t h e e v i d e n c e , t h e c r e d i b i l i t y o f t h e 
w i t n e s s e s , t h e r e s o l u t i o n o f c o n f l i c t i n g t e s t i m o n y , 
a n d t h e i n f e r e n c e s t o be drawn f r o m t h e e v i d e n c e , 
e v e n where s u s c e p t i b l e t o more t h a n one r a t i o n a l 
c o n c l u s i o n , a r e f o r t h e j u r y . ' Ward v. S t a t e , 356 
So. 2d 238, 240 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 356 
So. 2d 242 ( A l a . 1 9 7 8 ) . The c r e d i b i l i t y o f t h e 
1 1 - y e a r - o l d v i c t i m was an i s s u e f o r t h e j u r y . ' I t i s 
n o t t h e b u s i n e s s o f t h i s c o u r t t o s e c o n d - g u e s s 
j u r i e s . ' S m i t h v. S t a t e , 604 So. 2d 434, 436 ( A l a . 
C r . App. 19 9 2 ) . " 

I n t h i s c a s e , t h i s j u v e n i l e c o u r t was t h e t r i e r o f f a c t 

and was i n t h e b e s t p o s i t i o n t o w e i g h and e v a l u a t e t h e 

e v i d e n c e , i n c l u d i n g t h e e v i d e n c e g o i n g t o t h e i s s u e w h e t h e r an 

i m p l i e d t h r e a t e x i s t e d . T h i s C o u r t s h o u l d n o t r e w e i g h t h e 

e v i d e n c e o r s u b s t i t u t e i t s j u dgment f o r t h a t o f t h e j u v e n i l e 
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c o u r t . I w o u l d t h e r e f o r e a f f i r m t h e j u v e n i l e c o u r t ' s 

a d j u d i c a t i o n o f C.D.B. as d e l i n q u e n t . 

34 


