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PER CURIAM.

The appellant, Ryan Gerald Russell, was convicted of

murdering ll-year-old Katherine Helen Gillespie, an offense

defined as capital by § 13A-5-40(a) (15), Ala. Code 1975,
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because Katherine was under the age of 14.! The Jury
unanimously voted that Russell be sentenced to death after
finding that the capital offense was especially heinous,
atrocious, or cruel as compared to other capital murders, §
13A-5-49(8), Ala. Code 1975. The circuit court sentenced
Russell to death. This appeal, which is automatic in a case
involving the death penalty, followed. See § 13A-5-55, Ala.
Code 1975.7

The State's evidence tended to show that on June 160,
2008, at around 9:00 p.m., Shelby County sheriff deputies were
dispatched to Russell's house in response to a 911 emergency
call. Deputies Melvin Janisek, Jay Fondren, and Paul George
entered the home through an entry door near the garage.
Deputy Janisek and Deputy Fondren proceeded upstairs, and

Deputy George checked the vehicles in the garage. One of the

'Katherine's mother was dead, and Russell had been given
sole legal guardianship of Katherine by Helen Gillespie --
Katherine's grandmother. The record shows that Russell was in
the process of adopting Katherine when the murder occurred.

’Section 13A-5-55, Ala. Code 1975, states: "In all cases
in which a defendant is sentenced to death, the judgment of
conviction shall be subject to automatic review. The sentence
of death shall be subject to review as provided in Section
13A-5-53, Ala. Code 1975."
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vehicles, a Cadillac Escalade sport-utility vehicle, had been
involved in an vehicular accident earlier that day. Deputy
George testified that he discovered Katherine's body in the
backseat of the Escalade, that her body had been partially
stuffed into a garbage can, that her body was visible only
from the waist down, and that she was covered in bloody towels
and clothes. (R. 1155.) The State's medical examiner, Dr.
Adel Shaker, testified that Katherine died as a result of a
gunshot wound to her head, that the wound was a "contact
wound, " meaning that there was no distance between the gun and
her head when the fatal shot had been fired, and that the
bullet caused Katherine's skull to "blow[] up." (R. 1444-
46.)

Police searched the house and discovered Russell lying in
a fetal position on the floor of the bathroom shower. The

water was running, and Russell was wearing only a pair of

black shorts. (R. 1133.) "[L]ittle oblong pills [were lying]
laying on the ground in the shower with [Russell]." (R.
1133.) The washing machine, near the Escalade, was filled

with bloody water. There were "a number of clothes and cell

phones" in the water and a .40 caliber shell casing. This
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casing was later determined to have been fired from a .40-
caliber Glock brand semi-automatic pistol Dbelonging to
Russell. This weapon was discovered on the garage floor under
a sofa several weeks after the shooting when Russell's family
was cleaning the house.

Andrew Stone testified that around 6:00 p.m. on June 16,
2008, he, Robert "Bo" Montiel, and Andrew's 1l4-year-old
sister, Mallie Stone, were traveling in a truck on Inverness
Parkway. Andrew slowed his vehicle to allow an oncoming car
to pass his truck, and his truck was hit from behind by a
Cadillac Escalade. (R. 995.) After the collision, the
Escalade sped off and the boys followed the car to Russell's
address —-- 5048 Carrie Downs Road. Stone and Montiel got out
of their vehicle and approached the driver's side of the
Escalade. Montiel testified that the back door of the
Escalade opened, that Katherine got out of the car, that she
was crying, and that Katherine begged them: "'Please don't
call the police on my daddy. He didn't mean to do anything
wrong.'" (R. 999.) Stone told Katherine that police had to be
called because it was a "hit and run" accident. (R. 1023.)

Stone and Montiel tried to talk to Russell through the car
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window but Russell refused to say anything to them. Both
Montiel and Stone testified that Russell showed no emotion.

While the Dboys attempted to speak with Russell,
Katherine walked to the street and rolled a trash can down the
driveway and placed it next to the house. Montiel stated that
Katherine then entered a back door leading into the garage.®
When Katherine went inside the garage, the garage door opened
and Russell backed the Escalade into the garage and lowered
the garage door.

Stone said that after the garage door <closed, he
telephoned his parents, and his parents arrived at Russell's
residence within "seven or eight" minutes. (R. 1012.) His
parents had telephoned the police en route to Russell's house
and the police arrived at Russell's shortly after his parents.
Police arrived at Russell's home at approximately 6:30 p.m.
They knocked on Russell's door, but Russell would not answer.
Ultimately, the police informed the Stones that because no one

had been injured in the accident and no one would answer the

This doorway provided an entrance into the garage. There
was a separate doorway inside the garage providing an entrance
into the lower level, also described as the basement, of the
house.
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door -- there was nothing they could do at that time. After
about 20 or 30 minutes, everybody left Russell's residence.

FEmily Webber testified that she was Russell's former
girlfriend and that she had lived with Russell on and off for
years. She testified that Russell drank too much and that she
left him in November 2006 but returned in July 2007 when she
learned that Katherine was moving to Birmingham to live with
Russell. Because of Russell's drinking, Webber said, she
moved out again in January 2008. Webber also testified that
Russell had inherited several guns from his father and that he
kept them locked up in the basement.

Webber further testified that on June 16, 2008, at
approximately 4:30 p.m. she received a telephone call from
Susanna Russell, Russell's sister. Susanna told her that she
had been trying to reach Russell all day to inform him that
their grandfather was about to die and that she needed Russell
"to take care of some family matters and to make arrangements
for their grandfather" but that she had been unable to contact
Russell. (R. 1049.) Because Susanna lived in Panama City,

Florida, she asked Webber to go to Russell's house to inform
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him about their grandfather. Webber went to Russell's home,
but no one answered the door.

At approximately 8:00 p.m. that same evening, Webber
spoke with Carlyn Russell, Russell's stepmother. Carlyn told
her that Russell's grandfather had died, and she asked Webber
to go to Russell's house and inform him of his grandfather's
death. At around 8:30 p.m. Webber and a friend, Nick Barnes,
returned to Russell's house. Webber said that as she walked
down the driveway, she saw "flickering from a television in
the master bedroom." (R. 1100.) She looked through a window
on the garage door and she saw "the shadow of a person with
[Russell's] stature in between [two] vehicles" parked inside
the garage. (R. 1054.) Webber began beating on the garage
door but was unable to get Russell to respond. Webber
informed Carlyn, and Carlyn asked Webber to try to get into
the house. Webber testified that she entered the house
through an unlocked door near the garage, that she looked
inside the Escalade and saw that the two front air bags had
deployed, and that she became very concerned for Katherine's

safety. (R. 1063.) Webber left the house, and she and Barnes
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telephoned emergency 911 which wultimately 1lead to the
discovery of Katherine's body inside the Escalade.

Experts testified that when the fatal shot was fired the
gun was 1n direct contact with the right side of Katherine's
head causing a "stellate, or star shaped, entrance wound."
The bullet caused "extensive intracerebral hemorrhages and
subarachnoid hemorrhages" by "pulverizing and contusing the
whole right and left side hemisphere of the brain and the
brain stem fracturing the cranial cavity completely, the vault
of the cranial cavity and the base of the skull." (R. 1445.)
Katherine died instantly. Fragments of the bullet removed
from Katherine were "consistent with a .40 caliber class
bullet jacket." (R. 1375-76.)

A blood-splatter expert, Angelo Della Manna, testified
that based on his examination of the crime scene it was his
opinion that Katherine had been shot in the laundry room while
she was "crouching” 1in a 12-inch-wide space between the

clothes dryer and a wall.® Using a doll approximating

‘The photographs of the crime scene show that the laundry
area 1s a small hall, that the washer and dryer are on the
right side wall, and that there was a 12-inch space from the
far wall to the side of the dryer. At trial, this area was
referred to as a "cubby area."

8
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Katherine's size and height, Della Manna showed the jury the
position Katherine was in when she was shot. Della Manna
further testified that, based on the configuration of blood-
stains 1in the laundry room, at the time of the shooting
Katherine's head had been between 18 and 36 inches above the
floor. At a height of 36 inches from the floor, Katherine's
head would have been lower than the top of the dryer.

The jury convicted Russell of capital murder. A separate
sentencing hearing was held. The jury unanimously recommended
that Russell be sentenced to death. The circuit court
followed the jury's recommendation.

Standard of Review

Because Russell has been sentenced to death, this Court
must search the record of the trial-court proceedings for
plain error. See Rule 45A, Ala. R. App. P. Rule 45A
provides:

"In all cases in which the death penalty has
been imposed, the Court of Criminal Appeals shall
notice any plain error or defect in the proceedings
under review, whether or not brought to the
attention of the trial court, and take appropriate
appellate action by reason thereof, whenever such
error has or probably has adversely affected the
substantial right of the appellant.”
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In discussing the scope of the plain-error standard of
review, the Alabama Supreme Court has stated:
"'""To rise to the level of plain error, the
claimed error must not only seriously affect a

defendant's 'substantial rights,' but it must also
have an unfair prejudicial impact on the Jjury's

deliberations.”"' Ex parte Brvant, 951 So. 2d 724,
727 (Ala. 2002) (quoting Hyde v. State, 778 So. 2d
199, 209 (Ala. Crim. App. 1998)). In United States

v. Young, 470 U.S. 1, 15, 105 S.Ct. 1038, 84 L.Ed.2d
1 (1985), the United States Supreme Court,
construing the federal plain-error rule, stated:

"'The Rule authorizes the Courts of Appeals
to correct only "particularly egregious
errors," United States v. Frady, 4506 U.S.
152, 163 (1982), those errors that
"seriously affect the fairness, integrity

or public reputation of judicial
proceedings," United States v. Atkinson,
297 U.S. [157], at 160 [(1936)]. 1In other

words, the plain-error exception to the
contemporaneous-objection rule 1is to be

"used sparingly, solely in those
circumstances 1in which a miscarriage of
justice would otherwise result." United

States v. Frady, 456 U.S., at 163, n. 14.'

"See also Ex parte Hodges, 856 So. 2d 936, 947-48
(Ala. 2003) (recognizing that plain error exists
only 1f failure to recognize the error would
'seriously affect the fairness or integrity of the
judicial proceedings,' and that the plain-error
doctrine is to be 'used sparingly, solely in those
circumstances 1in which a miscarriage of Justice
would otherwise result' (internal quotation marks
omitted)) ."

10
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Ex parte Brown, 11 So. 3d 933, 938 (Ala. 2008).>

Guilt Phase Issues

Russell argues that the circuit court erred in allowing
the chief investigator, Shelby O'Connor, to be excused from
the operation of "the Rule," which provides that witnesses
shall not be present in the courtroom for the testimony of
other witnesses, so that he could be present in the courtroom
for the testimony of the other witnesses.®

The record shows that the following occurred immediately
before the first witness testified:

"The Court: All right. We are about ready to call

our first witness. Does either party wish to invoke

the Rule?

"[Defense counsel]: We do, Your Honor.

°"The Alabama Supreme Court has adopted federal case law
defining plain error." Ex parte Womack, 435 So. 2d 766, 769
(Ala. 1983).

*Rule 9.3(a), Ala. R. Crim. P., states: "Prior to or
during any proceeding, the court, on its own motion or at the
request of any party, may exclude witnesses from the courtroom
and direct them not to communicate with each other, or with
anyone other than the attorneys in the case, concerning any
testimony until all witnesses have been released by the
court."

11
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"The Court: The Rule will be invoked so for the
State —-- of course, [Russell] will always be
present. For the State with the exception being
your chief investigator --

"[Prosecutor]: Shelby O'Connor.

"The Court: Shelby O'Connor. All right."
(R. 888.) Russell did not object to O'Connor's being excluded
from the Rule; therefore, we review this claim for plain
error. See Rule 45A, Ala. R. App. P.

Rule 615, Ala. R. Evid., provides:

"At the request of a party the court may order
witnesses excluded so that they cannot hear the
testimony of other witnesses and it may make the
order of its own motion. This rule does not
authorize exclusion of (1) a party who is a natural
person, (2) an officer or employee of a party which
is not a natural person designated as its
representative by its attorney, (3) a person whose
presence is shown by a party to be essential to the
presentation of the party's cause, or (4) a victim
of a criminal offense or the representative of a
victim who is unable to attend, when the
representative has been selected by the victim, the
victim's guardian, or the victim's family."’

"Alabama appellate courts have time and again refused to hold
it an abuse of discretion on the part of a trial court to

allow a sheriff, police chief, or similarly situated person

"Federal Rule of Evidence, Rule 615, is similar to the
Alabama Rule but contains the phrase "the court must order
witnesses excluded." (Emphasis added.)

12
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who will later testify to remain in the courtroom during

trial." Ex parte Lawhorn, 581 So. 2d 1179, 1181 (Ala. 1991).

The circuit court did not abuse 1its discretion in not
invoking the Rule and allowing the chief investigator to
remain in the courtroom. Russell is due no relief on this
claim.

IT.

Russell argues that the circuit court erred in allowing
the jurors to be "death qualified" because, he says, doing so
resulted in a conviction-prone Jjury.®

There was no objection to the prospective jurors being
"death qualified"; therefore, we review this claim for plain
error. See Rule 45A, Ala. R. App. P.

"A jury composed exclusively of jurors who have
been death-qualified in accordance with the test
established in Wainwright v. Witt, 469 U.S. 412, 105
S.Ct. 844, 83 L.Ed.2d 841 (1985), is considered to
be impartial even though it may be more conviction
prone than a non-death-qualified jury. Williams v.
State, 710 So. 2d 1276 (Ala. Cr. App. 1996). See
Lockhart v. McCree, 476 U.S. 162, 106 S.Ct. 1758, 90
L.Ed.2d 137 (1986). Neither the federal nor the

state constitution prohibits the state from
death-qualifying Jjurors 1in capital cases. Id.;

®This term has been used to describe the process during
voir dire where a prospective juror is asked about his or her
views on the death penalty.

13
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Williams; Haney v. State, 603 So. 2d 368, 391-92
(Ala. Cr. App. 1991), aff'd, 603 So. 2d 412 (Ala.
1992), cert. denied, 507 U.S. 925, 113 S.Ct. 1297,
122 L.Ed.2d 687 (1993)."

Davis v. State, 718 So. 2d 1148, 1157 (Ala. Crim. App. 1995).

The circuit court did not error in allowing the jurors to
be questioned about their views toward the death penalty.
Russell is due no relief on this claim.

IIT.

Russell next argues that the State violated Batson v.
Kentucky, 476 U.S. 79 (1986), by using its peremptory strikes
to remove black prospective jurors from the venire solely on
the basis of their race.

The United States Supreme Court in Batson held that it
was a violation of the Equal Protection Clause of the United
States Constitution for a State prosecutor to remove a black
prospective Jjuror from a black defendant's jury solely based
on their race. This holding was extended to white defendants

in Powers v. Ohio, 499 U.S. 400 (1991); to defense counsel in

criminal cases in Georgia v. McCollum, 505 U.S. 42 (1992); and

to gender-based strikes in J.E.B. v. Alabama, 511 U.S. 127

(1994) . The Alabama Supreme Court in White Consolidated

Industries, Inc. v. American Liberty Insurance Co., 617 So. 2d

14
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657 (Ala. 1993), extended this protection to white prospective
jurors.

Russell did not make a Batson objection after the jury
was struck; therefore, we review this issue only for plain
error. See Rule 45A, Ala. R. App. P.

Here, the record reflects that, after jurors were removed
for cause, 66 jurors remained in the venire. The State and
the defendant both had 27 strikes, the last 2 of which were
alternate Jjurors.’ The State used 5 of its 27 peremptory
strikes to remove all but one black prospective juror from the
venire.

"'To find plain error in the context of a Batson
violation, the record must supply an inference
that the prosecutor was "engaged in the practice of

purposeful discrimination."' Blackmon v. State, 7

So. 3d 397, 425 (Ala. Crim. App. 2005) (gquoting Ex

parte Watkins, 509 So. 2d 1074, 1076 (Ala. 1987)).

See also Saunders v. State, 10 So. 3d 53, 78 (Ala.

Crim. App. 2007) ('For an appellate court to find

plain error in the Batson [or J.E.B.] context, the

court must find that the record raises an inference

of purposeful discrimination by the State in the
exercise of peremptory challenges.')."

"For purposes of reviewing a Batson claim, we view the
alternate jurors as having been struck." Shaw v. State, [Ms.
CR-10-1502, July 18, 2014] @ So. 3d ,  n. 5 (Ala.
Crim. App. 2014).

15
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Kelley v. State, [Ms. CR-10-0642, September 5, 2014] So.

3d ,  (Ala. Crim. App. 2014).

"In many cases the appellate courts in this
state have refused to find plain error grounded on
Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90
L.Ed.2d 69 (1986), when no prima facie showing of
discrimination appears on the face of the record. Ex
parte Watkins, 509 So. 2d 1074 (Ala. 1987), cert.
denied, 484 U.S. 918, 108 S.Ct. 269, 98 L.Ed.2d 226
(1987); Jenkins v. State, 627 So. 2d 1034 (Ala. Cr.
App. 1992), aff'd, 627 So. 2d 1054 (Ala. 1993);
Kuenzel v. State, 577 So. 2d 474, 489 (Ala. Cr. App.
1990), aff'd, 577 So. 2d 531 (Ala.), cert. denied,
502 U.S. 886, 112 S.Ct. 242, 1l6 L.Ed.2d 197
(1991) ."

Dobyne v. State, 672 So. 2d 1319, 1327 (Ala. Crim. App. 1994).

"With respect to the first step of the process
—— the step at issue here —-- '[t]lhe party alleging
discriminatory use of a peremptory strike bears the
burden of establishing a prima facie case of

discrimination.' ExX parte Brooks, 695 So. 2d 184,
190 (Ala. 1997) (citing Ex parte Branch, 526 So. 2d
009, 622 (Ala. 1987)). 'A defendant makes out a

prima facie case of discriminatory jury selection by
"the totality of the relevant facts" surrounding a
prosecutor's conduct during the defendant's trial.'
Lewis v. State, 24 So. 3d 480, 489 (Ala. Crim. App.
2006) (quoting Batson, 476 U.S. at 94, 106 S.Ct.
1712), aff'd, 24 So. 3d 540 (Ala. 2009)). 'In
determining whether there is a prima facie case, the
court 1s to consider "all relevant circumstances"
which could lead to an inference of discrimination.'
Ex parte Branch, 526 So. 2d at 622 (citing Batson,
476 U.S. at 93, 106 S.Ct. 1712, citing in turn
Washington v. Davis, 426 U.S. 229, 96 S.Ct. 2040, 48
L.Ed.2d 597 (1976)). In Ex parte Branch, the Alabama
Supreme Court specifically set forth a number of
'relevant circumstances' to consider in determining

16
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whether a prima facie case of race discrimination
has been established:

"'The following are illustrative of
the types of evidence that can be used to
raise the inference of discrimination:

"'l. Evidence that the "jurors 1in
question share [d] only this one
characteristic —-- their membership in the
group -- and that in all other respects
they [were] as heterogeneous as the
community as a whole." [People wv.]
Wheeler, 22 Cal. 3d [258] at 280, 583 P.2d
[748] at 764, 148 Cal. Rptr. [890] at 905
[(1978)]. For instance "it may be
significant that the persons challenged,
although all black, include both men and
women and are a variety of ages,
occupations, and social or economic
conditions,' Wheeler, 22 Cal. 3d at 280,
583 P.2d at 764, 148 Cal. Rptr. at 905, n.
27, indicating that race was the deciding
factor.

"'2. A pattern of strikes against
black Jurors on the particular venire;
e.g., 4 of 6 peremptory challenges were
used to strike black Jjurors. Batson [v.
Kentucky], 476 U.s. [79] 97, 106 S.Ct.
[1712] 1723 [(1986)].

"'3. The past conduct of the state's
attorney in using peremptory challenges to
strike all Dblacks from the Jjury wvenire.
Swain[ v. Alabama, 380 U.S. 202, 85 S.Ct.
824, 13 L.Ed.2d 759 (1965)].

"'4, The type and manner of the
state's attorney's questions and statements
during voir dire, including nothing more
than desultory voir dire. Batson, 476 U.S.

17
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at 97, 106 S.Ct. at 1723; Wheeler, 22 Cal.
3d at 281, 583 P.2d at 764, 148 Cal. Rptr.
at 905.

"'5. The type and manner of questions
directed to the challenged juror, including
a lack of questions, or a lack of
meaningful questions. Slappy v. State, 503
So. 2d 350, 355 (Fla. Dist. Ct. App. 1987);
People v. Turner, 42 Cal. 3d 711, 726 P.2d
102, 230 Cal. Rptr. 656 (1986); People v.
Wheeler, 22 Cal.3d 258, 583 P.2d 748, 764,
148 Cal. Rptr. 890 (1978).

"'6. Disparate treatment of members
of the jury venire with  the same
characteristics, or who answer a question
in the same or similar manner; e.g., in
Slappy, a black elementary school teacher
was struck as being potentially too liberal
because of his job, but a white elementary
school teacher was not challenged. Slappy,
503 So. 2d at 352 and 355.

"'7. Disparate examination of members
of the venire; e.g., in Slappy, a question
designed to provoke a certain response that
is likely to disqualify a Jjuror was asked
to black jurors, but not to white jurors.
Slappy, 503 So. 2d at 355.

"'8. Circumstantial evidence of intent
may be proven by disparate impact where all
or most of the challenges were used to
strike blacks from the jury. Batson, 476
U.S. at 93, 106 S.Ct. at 1721; Washington
v. Davis, 426 U.S. [229] at 242, 96 S.Ct.
[2040] at 2049 [(1976)].

"'9. The state used peremptory
challenges to dismiss all or most black

18
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jurors. See Slappy, 503 So. 2d at 354,
Turner, supra.’

"[526 So. 2d at 622-23.]1'"

Kelley v. State, So. 3d at

We have reviewed the wvoir dire examination of the
prospective jurors, which consists of over 700 pages of the
record and the l4-page juror questionnaires. After reviewing
the questionnaires and the extensive voir dire examination, we
can easily discern why the State struck prospective jurors
c.p., C.A., A.H., K.L., and E.B. Juror C.P. indicated that
she had a nephew who had been prosecuted in the same county
for murder; prospective juror A.H. stated during voir dire
that he had been arrested and prosecuted but acquitted by a
jury of the offense of animal cruelty; prospective juror C.A.
stated that he was a full-time college student and had a job
that paid an hourly wage and that he did not wish to serve as
a juror; prospective juror E.B. stated that he was neutral
toward the death penalty and that he was not sure if the State
should be allowed to impose the death penalty; and prospective
juror K.L. said that she was in the medical field and was a

member of the American Society of Clinical Pathologists.

19
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All the above reasons are race-neutral reasons for
removing a prospective juror. "[S]trikes based on previous
criminal charges, prosecution, or convictions of the
veniremember or a family member of the veniremember are not

racially discriminatory...." Thomas v. State, 611 So. 2d 416,

418 (Ala. Crim. App. 1992). "A juror's indication that he or
she does not wish to serve is a wvalid race-neutral reason."”

Gobble v. State, 104 So. 3d 920, 949 (Ala. Crim. App. 2010).

"[M]ixed views on or reservations concerning the death penalty
are a race-neutral reason for a strike of a prospective

Jjuror." Woolf v. State, [Ms. CR-10-1082, May 2, 2014} So.

3d , (Ala. Crim. App. 2014). "Occupation 1is a

permissible reason to defend against a Batson challenge. ..."

Hall v. Luebbers, 341 F.3d 706, 713 (8th Cir. 2003).

The record fails to raise an inference of discrimination
in the jury- selection process; therefore, we find no plain
error 1in regard to this Batson claim. Russell 1is due no
relief on this claim.

IV.
Russell next argues that the circuit court erred in

allowing to be admitted all the evidence seized as a result of

20
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a warrantless search of his house. There was no objection to
the introduction of any evidence secured as a result of the
search of Russell's house; therefore, we review this claim for
plain error. See Rule 45A, Ala. R. App. P.

The State asserts that the police were wvalidly in
Russell's home to perform a welfare check on its occupants and
that the items seized from the house were lawfully admitted
into evidence.

As stated above, police entered Russell's house after
receiving a 911 emergency call from Webber and Barnes. Before
calling 911, Webber had entered the garage and had noticed
that the air bags on Russell's Cadillac Escalade had deployed.
Russell's family had tried to reach him for hours. Police had
been to the residence earlier that day after the Escalade had
been in an accident, and they had been unable to get the
occupants to answer the door. Webber had twice been to
Russell's residence that day and could get no one in the house
to acknowledge her presence. Webber testified that she and
Barnes called emergency 911 because she was concerned for

Katherine's safety.

21
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"[O]fficers may conduct a warrantless search if they
believe that their lives or the lives of others are at risk."

A.A.G. v. State, 668 So. 2d 122, 128 (Ala. Crim. App. 1995).

"One exigency obviating the requirement of a
warrant 1is the need to assist persons who are
seriously injured or threatened with such injury.
'""The need to protect or preserve 1life or avoid
serious injury 1is Jjustification for what would be
otherwise illegal absent an exigency or emergency."'
[Mincey V. Arizona, 437 U.S. 385] at 392,
[(1978)] (quoting Wayne v. United States, 318 F.2d
205, 212 (C.A.D.C. 1963) (Burger, J.)); see also
[Michigan v.] Tyler, [436 U.S. 499] at 509,
[(1978)]. Accordingly, law enforcement officers may
enter a home without a warrant to render emergency
assistance to an injured occupant or to protect an
occupant from imminent injury. Mincey, supra, at
392; see also Georgia v. Randolph, [547 U.S. 103] at
118 [(2006)] ('[I]t would be silly to suggest that
the police would commit a tort by entering ... to
determine whether violence (or threat of violence)
has just occurred or 1is about to (or soon will)
occur')."”

Brigham City, Utah v. Stuart, 547 U.S. 398, 403 (2006). The

United States Supreme Court has referred to this as the
"emergency aid exception" to the warrant requirement. ee

Michigan v. Fisher, 558 U.S. 45, 47 (2009).

The United States Court of Appeals for the Eleventh
Circuit has stated:
"Following the reasoning of the Supreme Court,

numerous federal and state courts have upheld
warrantless emergency entries and searches based on

22
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endangerment to life. See, e.g., United States wv.
Hughes, 993 F.2d 1313 (7th Cir. 1993) (report of
woman and child in danger in crack house); United
States v. Gillenwaters, 890 F.2d 679 (4th Cir. 1989)
(stabbing victim); United States v. Martin, 781 F.2d
671 (9th Cir. 1985) (explosion in apartment); Mann
v. Cannon, 731 F.2d 54 (lst Cir. 1984) (open access
to controlled substances by children); United States
v. Riccio, 726 F.2d 638 (10th Cir. 1984) (medical
aid to defendant shot by police); United States v.
Jones, 635 F.2d 1357 (8th Cir. 1980) (report of
gunshots); United States v. Barone, 330 F.2d 543 (2d
Cir. 1964) (screams in the night); United States v.
Searle, 974 F. Supp. 1433 (M.D. Fla. 1997) (report
of gunshots); United States v. Herndon, 390 F. Supp.
1017 (S.D. Fla. 1975) (report of gunshots); United
States wv. Hogue, 283 F. Supp. 846 (N.D. Ga. 1968)
(report of dead body); Johnson v. State, 386 So. 2d
302 (Fla. App. 1980) (report of dead body); State v.

Carlson, 548 N.W.2d 138 (ITowa 1996) (missing
person); State v. Butler, 676 S.W.2d 809 (Mo. 1984)
(en banc) (gunshot wvictim); State v. Mackins, 47

N.C. App. 168, 266 S.E.2d 694 (1980) (gunshots);
State v. Max, 263 N.W.2d 685 (S.D. 1978) (gunshots).

"Although this Court has not directly addressed
emergency searches based on endangerment to life, we
have on at least two occasions generally endorsed
the validity of such searches. See United States v.
Brand, 556 F.2d 1312 (5th Cir. 1977) (noting
defendant's concession that police officer who
assisted ambulance attendants with medical emergency
legally entered home); United States v. Green, 474
F.2d 1385 (5th Cir. 1973) (indicating deputy fire
marshal could validly search apartment to determine
cause of fire where ascertaining cause was necessary
to assure fire was completely extinguished).
Furthermore, upholding warrantless searches in such
situations 1s consistent with our Jjurisprudence
concerning the exigent circumstances exception.
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"Based on the foregoing, we conclude emergency
situations involving endangerment to 1life fall
squarely within the exigent circumstances exception.
It is difficult to imagine a scenario in which
immediate police action is more justified than when
a human 1life hangs in the balance. Although the
Fourth Amendment protects the sanctity of the home,
its proscription against warrantless searches must
give way to the sanctity of human life. When the
police reasonably believe an emergency exists which
calls for an immediate response to protect citizens
from imminent danger, their actions are no less
constitutional merely because the exigency arises on
the wooden doorsteps of a home rather than marble
stairs of a public forum."

United States wv. Holloway, 290 F.3d 1331, 1337 (l1llth Cir.

2002) .
The Alabama Supreme Court has recognized this exception
to the warrant requirement.

"The United States Supreme Court has held that
'""[t]lhe need to protect or preserve life or avoid
serious injury 1s Justification for what would be
otherwise illegal absent an exigency or emergency."'
Mincey v. Arizona, 437 U.S. 385, 392-93, 98 S.Ct.
2408, 57 L.Ed.2d 290 (1978) (gquoting Wayne v. United
States, 318 F.2d 205, 212 (D.C. Cir. 1963)). For
example, law-enforcement officers can enter a
residence without a warrant to render emergency
assistance to an injured person or to protect a
person from immediate injury. Mincey, 437 U.S. at
392, 98 S.Ct. 2408. Moreover, the state of mind of
the law-enforcement officer is immaterial 'as long
as the circumstances, viewed objectively, Justify

[the officer's] action.' Scott v. United States,
436 U.S. 128, 138, 98 s.Ct. 1717, 56 L.Ed.2d 168
(1978) ."
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State v. Clayton, 155 So. 3d 290, 298 (Ala. 2014).

In State v. Clayton, the Alabama Supreme Court adopted a

three-pronged test when evaluating whether a warrantless entry
of a home is lawful based on an officer's belief that an
occupant's life is in danger.
"TIn United States v. Rhiger, 315 F.3d 1283, 1288
(10th Cir. 2003), the United States Court of Appeals

for the Tenth Circuit noted that it had, in an
earlier decision, determined that the

"'""pbasic aspects of the 'exigent
circumstances' exception [with
regard to the manufacturing of
methamphetamine] are that (1) law
enforcement officers must have
reasonable grounds to Dbelieve
that there is immediate need to
protect their lives or others or
their property or that of others,
(2) the search must not Dbe
motivated by an intent to arrest
and seize the evidence, and (3)
there must Dbe some reasonable
basis, approaching probable cause
to associate an emergency with
the area or place to be
searched.™"'

" (Quoting United States v. Wicks, 995 F.2d 964, 970

(10th Cir. 1993).) See also People wv. Doll, 21
N.Y.3d 665, 998 N.E.2d 384, 975 N.Y.S.2d 721
(2013) ."

155 So. 3d at 301. "'The need to protect or preserve life or

avoid serious 1njury 1s Jjustification for what would be
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otherwise illegal absent an exigency or emergency.'" Mincey v.

Arizona, 437 U.S. 385, 392 (1978), quoting Wayne v. United

States, 115 U.S. App. D.C. 234, 241, 318 F.2d 205, 212 (1963).

See also State v. Matthews, 665 N.W.3d 28, 34 (N.D. 2003) ("A

911 call reporting an emergency can be enough to support a
warrantless search under the exigent circumstances exception,
particularly when the caller identifies himself or herself.");

United States v. Quezada, 448 F.3d 1005, 1007 (8th Cir. 20006)

("A police officer may enter a residence without a warrant as
a community caretaker where the officer has a reasonable
belief that an emergency exists requiring his or her
attention.").

Here, the three factors discussed in State V.

Clayton were satisfied. Police had reasonable grounds to
believe that the residents in Russell's house were in danger,
police did not act with any motivation to arrest or seize any
evidence, and police knew that Russell's vehicle had been
involved in an accident earlier that day, that the vehicle's
air bags had deployed, and that there was a good deal of
damage to the wvehicle. Here, the warrantless entry into

Russell's house was lawful pursuant to the "emergency aid
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exception" to the warrant requirement. See State v. Clavyton,

supra. Therefore, all the evidence seized from Russell's home
was lawfully admitted. Russell 1is due no relief on this
claim.

V.

Russell next argues that the circuit court erred when it
allowed Dr. Adel Shaker, the medical examiner who performed
Katherine's autopsy, to testify to the condition of
Katherine's entire body at the time she performed the autopsy.

The record shows that Russell made a motion in limine
seeking to exclude autopsy photographs of Katherine's
genitalia because, he said, they implied that Katherine had
been a victim of sexual abuse, an issue never argued at trial.
The circuit court excluded the photographs but held that Dr.
Shaker could testify concerning her complete physical findings
from her autopsy.

Dr. Shaker testified that as part of her external
examination of Katherine's body she documented the following
injuries excluding the head injury: a contusion on
Katherine's chest, a contusion on her left thigh, and two

healed wounds, or scars, on Katherine's hymen. Dr. Shaker
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testified that the contusion on Katherine's chest would be
consistent with a "blunt force trauma 1like an air bag"
deploying and that the "red purple contusion" on Katherine's
left thigh was "difficult to age." Dr. Shaker was asked no
questions concerning the scars to Katherine's hymen.

"A trial court has wide discretion in determining whether
to exclude or to admit evidence, and the trial court's
determination on the admissibility of evidence will not be
reversed 1in the absence of an abuse of that discretion."

Woodward v. State, 123 So. 3d 989, 1014 (Ala. Crim. App.

2011). See also Ex parte Loggins, 771 So. 2d 1093, 1103 (Ala.

2000); Barrett v. State, 918 So. 2d 942, 946 (Ala. Crim. App.

2005); Taylor v. State, 808 So. 2d 1148, 1191 (Ala. Crim. App.

2000) . We cannot say that the circuit court abused its
discretion in admitting Dr. Shaker's testimony.
Morever, Rule 45, Ala. R. App. P., provides:

"No judgment may be reversed or set aside ... on
the ground of misdirection of the jury, the giving
or refusal of special charges or the improper
admission or rejection of evidence, nor for error as
to any matter of pleading or procedure, unless in
the opinion of the court to which the appeal is
taken or application is made, after examination of
the entire cause, it should appear that the error
complained of has probably injuriously affected
substantial rights of the parties."
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In explaining the application of Rule 45, Ala. R. App.

P., this Court in Trimble wv. State, 157 So. 3d 1001, 1005

(Ala. Crim. App. 2014), stated:

"In Chapman v. California, 386 U.S. 18, 87 S.Ct.
824, 17 L.Ed.2d 705 (1967), the ©United States
Supreme Court held that before a court's error in
violating certain constitutional rights can be held
harmless, the appellate court must be able to
declare that the error was harmless beyond a
reasonable doubt. In ExX parte Crymes, 630 So. 2d 125
(Ala. 1993), the Alabama Supreme Court explained:

"'In determining whether the admission
of improper testimony is reversible error,
this Court has stated that the reviewing
court must determine whether the "improper
admission of the evidence ... might have
adversely affected the defendant's right to
a fair trial," and before the reviewing
court can affirm a judgment based upon the
"harmless error" rule, that court must find
conclusively that the trial court's error
did not affect the outcome of the trial or
otherwise prejudice a substantial right of
the defendant.'

"630 So. 2d at 126. See also Ex parte Greathouse,
624 So. 2d 208, 210 (Ala. 1993) (holding that the
proper harmless-error 1inquiry asks, absent the
improperly introduced evidence, 'is it clear beyond
reasonable doubt that the jury would have returned
a verdict of guilty')."

157 So. 3d at 1005.
Dr. Shaker testified to her complete findings on the

condition of Katherine's body Dbut there was no further
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concerning any scars to Katherine's hymen. This was an
isolated reference. Thus, even if we were to conclude that
the circuit court clearly abused its discretion in admitting
Dr. Shaker's testimony, which we do not, any possible error

was harmless beyond a reasonable doubt. See Chapman v.

California, 386 U.S. 18 (1967). Russell is due no relief on

this claim.
VI.

Russell next argues that the circuit court erred in
allowing prior-bad-acts evidence to be admitted during the
testimony of Emily Webber, Russell's former girlfriend, and,
he says, the circuit court compounded that error by not giving

any limiting instruction on the use of that evidence.'

YRule 404 (b), Ala. R. Evid., provides:

"Evidence of other crimes, wrongs, or acts 1is
not admissible to prove the character of a person in
order to show action in conformity therewith. It
may, however, be admissible for other purposes, such
as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence
of mistake or accident.”
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The record shows that on direct examination Webber
testified that Russell drank excessively and that she had left
him because of his drinking but that she moved back in with
him to help raise Katherine. She said that she only stayed

for six months at that time and left again because of

Russell's drinking. On cross-examination, the following
occurred:
"[Defense counsel]: Did you believe when you were

there and do you assert today that the environment
in which young Katherine 1lived was a good
environment as far as the accommodations are
concerned?

" [Webber]: The accommodations were suitable for
Katherine, yes.

"[Defense counsel]: And during the time that you
were there in that year and a half, were you -— or
during the time that Katherine was there and the
three of you lived under the same roof, did vyou
notice the things that Mr. Russell would do with
Katherine in terms of her education, for example?"
(R. 1094-95.)
On redirect, the State was allowed to expound on
Russell's struggle with alcohol and Webber testified that
Russell had driven while intoxicated "on several occasions"

with Katherine in the car, that Webber had f