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James Earl Walker, an inmate on death row at Holman
Correctional Facility, appeals the Houston Circuit Court's
denial of his petition for postconviction relief filed

pursuant to Rule 32, Ala. R. Crim. P.
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In August 2003, Walker was convicted of murdering 87-
year—-old Bessie Lee Thweatt during the course of a burglary,

an offense defined as capital by § 13A-5-40(a) (4), Ala. Code

1975. The Jjury unanimously recommended that Walker be
sentenced to death. The circuit court followed the jury's
recommendation and sentenced Walker to death. On direct

appeal, this Court initially remanded the case to the circuit
court for that court to correct its sentencing order. See

Walker v. State, 932 So. 2d 140 (Ala. Crim. App. 2004). On

return to remand, we affirmed Walker's conviction and sentence

of death. See Walker v. State, 932 So. 2d at 160 (opinion on

return to remand). The Alabama Supreme Court affirmed this

Court's judgment. See Ex parte Walker, 972 So. 2d 737 (Ala.

2007) . On May 21, 2007, this Court issued a certificate of
judgment, thereby making our judgment as to Walker's direct
appeal final. See Rule 41, Ala. R. App. P.

In May 2008, Walker filed a timely petition for
postconviction relief. Walker filed amended petitions in July
2008 (C. 165), February 2009 (C. 752), December 2009 (C.
1326), and March 2010 (C. 1587). In December 2008 and June

2009, the circuit court summarily dismissed some of Walker's
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claims. In January 2010, an evidentiary hearing was held on
the remaining claims. In August 2011, the circuit court
issued a 34-page order denying Walker's postconviction
petition. Walker filed a timely notice of appeal to this
Court.

In its order denying Walker's postconviction petition,
the circuit court set out the following facts surrounding the
murder:

"The victim, Bessie Lee Thweatt, was at home on
the night of January 5, 2000. The 87-year-old woman
lived in the same house in Houston County, Alabama,
for the past 67 years. She was petite in stature
and weighed approximately 112 pounds. She was known
to keep money inside the home and her vehicle. On
that fateful night, [Rex] Beckworth and stepbrother,
James Earl Walker appeared at the Thweatt home. The
outside carport light was broken and the phone lines
to the house were cut. The assailant broke the back
window and entered the home. Mrs. Thweatt's blood
soaked body was later discovered inside her home,
which had been ransacked. She was pronounced dead
at the scene.

"After the murder, Walker and Beckworth went to
Motel 6 where Walker's sister worked. Beckworth was
driving Walker's wvehicle. She (Walker's sister)
rented a room to them in her name at Walker's
request. She saw a .22 caliber rifle in the trunk.
A hunter found a .22 caliber semi-automatic rifle in
the creek at Power Dam Road. He called the Houston
County Sheriff's department and helped retrieve the
gun from the water. A state forensic firearm
examiner determined that bullet fragments taken from
the Thweatt home were .22 caliber. However, the
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bullets were damaged and the firearm expert could
not form an opinion as to a match, although he
indicated they were similar. A .22 caliber casing
was found at the Thweatt home. The firearm examiner
determined that this casing was fired from the .22
caliber rifle pulled from the creek.

"Houston County Sheriffs department
investigators focused their attention on Walker and
Beckworth. They were known to be living in Etowah
County, Alabama. Ron Jones, an officer with the
Hokes Bluff police department, knew both Defendants.
Providing assistance to the Houston County Sheriffs
department, Officer Jones went to [Walker's] mobile
home in June 2000. Defendant Beckworth ran out the
door and Defendant Walker hid underneath the love
seat in a fetal position. Officer Jones took Walker
into custody.

"Once Walker was returned to Houston County from
Etowah County he took investigators to the scene of
the crime. On video he explained how the two
approached the house and that Beckworth broke the
rear window and entered the home through that

window. He claimed that he never entered the home
and later ran from the area when he heard a gun
shot. However, a jail inmate, Tim Byrd, testified

that Walker admitted to him that he (Walker) had
done the killing. Byrd stated that Walker wanted to
clear his conscience.

"Dr. Alfredo Parades, a forensic pathologist
performed the autopsy on Mrs. Thweatt. Dr. Parades
found that the victim was shot at close range due to
gunpowder residue on her face. He also noted there
were numerous lacerations on the face and three
fractures to the cheek. There were a total of nine
injuries from blunt force trauma, which included two
fractures of the skull. Dr. Parades opined that the
victim was alive during the Dblunt force trauma
injuries and these injuries preceded the gunshot
wound to the head. The gunshot wound caused the
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victim's death. Dr. Parades also testified that
Mrs. Thweatt suffered pain.

"The Defense produced four witnesses|[;] perhaps
the most important was Mark Peacock who was the
victim's grandson. He testified that he knew

co-defendant Beckworth from his days as an inmate at
Clio. They were 1incarcerated at the same place.
There were discussions between them about Mrs.
Thweatt keeping money at her home."

(C. 2276-78.)

Standards of Review

Walker appeals the circuit court's denial of his petition
for postconviction relief filed pursuant to Rule 32, Ala. R.
Crim. P. According to Rule 32.3, Ala. R. Crim. P., "[t]lhe
petitioner shall have the burden of pleading and proving by a
preponderance of the evidence the facts necessary to entitle
the petitioner to relief."

"Though we reviewed the claims on [Walker's]
direct appeal for plain error, the plain-error
standard of review does not apply to a
postconviction petition attacking a capital-murder
conviction and death sentence. See Ferguson V.
State, 13 So. 3d 418, 424 (Ala. Crim. App. 2008);
Waldrop v. State, 987 So. 2d 1186 (Ala. Crim. App.
2007); Hall wv. State, 979 So. 2d 125 (Ala. Crim.
App. 2007); Gaddy wv. State, 952 So. 2d 1149 (Ala.
Crim. App. 2006). 'In addition, "[t]lhe procedural
bars of Rule 32 apply with equal force to all cases,
including those in which the death penalty has been
imposed."' Brownlee v. State, 666 So. 2d 91, 93
(Ala. Crim. App. 1995). When reviewing the circuit
court's rulings on the claims raised in [Walker's]
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postconviction petition, we apply an
abuse-of-discretion standard. Gaddy, 952 So. 2d at
1154."

Ray v. State, 80 So. 3d 965, 971 (Ala. Crim. App. 2011).

"[Wlhen the facts are undisputed and an appellate court is
presented with pure questions of law, [this Court's] review in

a Rule 32 proceeding is de novo." Ex parte White, 792 So. 2d

1097, 1098 (Ala. 2001). "[T]his Court may affirm the judgment
of the circuit court for any reason, even if not for the

reason stated by the circuit court."™ Acra v. State, 105 So.

3d 460, 464 (Ala. Crim. App. 2012).

Many of the claims raised by Walker concern allegations
that his counsel's performance at his capital-murder trial was
ineffective. "The right to counsel requires more than the
presence of a lawyer; it necessarily requires the right to
effective assistance. However, the right does not provide a
right to errorless counsel, but rather to objectively

reasonable representation." Lopez v. State, 343 S.w.3d 137,

142 (Tex. Crim. App. 2011). "A defense attorney 1is not
ineffective solely because his client is sentenced to death."”

Payne v. State, 791 So. 2d 383, 405 (Ala. Crim. App. 1999).
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The United States Supreme Court 1in Strickland wv.

Washington, 466 U.S. 668 (1984), held that to prevail on a

claim of ineffective assistance of counsel a petitioner must
establish: (1) that counsel's performance was deficient and
(2) that the petitioner was prejudiced by the deficient
performance.

"Judicial scrutiny of counsel's performance must
be highly deferential. It is all too tempting for a
defendant to second-guess counsel's assistance after
conviction or adverse sentence, and it is all too
easy for a court, examining counsel's defense after
it has proved unsuccessful, to conclude that a
particular act or omission of counsel was
unreasonable. A fair assessment of attorney
performance requires that every effort be made to
eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel's
challenged conduct, and to evaluate the conduct from
counsel's perspective at the time. Because of the
difficulties inherent in making the evaluation, a
court must indulge a strong presumption that
counsel's conduct falls within the wide range of
reasonable professional assistance; that is, the
defendant must overcome the presumption that, under
the circumstances, the challenged action 'might be
considered sound trial strategy.' There are
countless ways to provide effective assistance in
any given case. Even the Dbest criminal defense
attorneys would not defend a particular client in
the same way."

Strickland, 466 U.S. at 689 (citations omitted).

"The purpose of ineffectiveness review is not to
grade counsel's performance. See Strickland [v.
Washington], [466 U.S. 668,] 104 S.Ct. [2052] at
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2065 [(1984)]; see also White wv. Singletary, 972
F.2d 1218, 1221 (11th Cir. 1992) ('"We are not
interested in grading lawyers' performances; we are
interested in whether the adversarial process at

trial, in fact, worked adequately.'). We recognize
that '[rlepresentation 1is an art, and an act or
omission that is unprofessional in one case may be
sound or even brilliant in another.' Strickland,

104 S.Ct. at 2067. Different lawyers have different
gifts; this fact, as well as differing circumstances
from case to case, means the range of what might be
a reasonable approach at trial must be broad. To
state the obvious: the trial lawyers, in every case,
could have done something more or something
different. So, omissions are inevitable. But, the
issue 1s not what is possible or 'what is prudent or
appropriate, but only what is constitutionally
compelled.' Burger v. Kemp, 483 U.S. 776, 107 S.Ct.
3114, 3126, 97 L.Ed.2d 638 (1987)."

Chandler wv. United States, 218 F.3d 1305, 1313 (11lth Cir.

2000) (footnote omitted).

"An ambiguous or silent record is not sufficient to
disprove the strong and continuing presumption.
Therefore, 'where the record is incomplete or
unclear about [counsel]'s actions, we will presume
that he did what he should have done, and that he

exercised reasonable professional judgment. '
Williams [v. Head,] 185 F.3d [1223,] 1228 [(1l1lth

Cir. 1999)]; see also Waters [v. Thomas,] 46 F.3d

[1506,] 1516 [(llth Cir. 1995)] (en banc) (noting

that even though testimony at habeas evidentiary

hearing was ambiguous, acts at trial indicate that

counsel exercised sound professional judgment) ."
Chandler, 218 F.3d at 1314 n. 15.

Walker was represented at the guilt and penalty phase of

his capital-murder trial by Michael Crespi and David Hogg.

8
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Before the final sentencing hearing, Crespi and Hogg withdrew
and Charles Decker was appointed to represent Walker. Crespi
and Hogg testified at the postconviction evidentiary hearing.
Both parties stipulated that Decker currently "suffers from a
serious degenerative brain illness called frontal temporal

dementia" and, thus, was unable to testify at that hearing.

(R. 795.)

Walker first argues that the circuit court erred in
denying him relief on his claim that his trial counsel were
ineffective because, he says, they failed to investigate and
prepare an effective cross-examination of the State's key
witness -- Timothy Byrd -- a former cell mate of Walker's who
testified that Walker had told him that he was the one who
killed Thweatt.

A.

First, Walker argues that his trial counsel failed to
find valuable impeachment evidence to adequately cross-examine
Byrd.

Initially, the State argues that this «claim 1is

procedurally barred in this postconviction proceeding because,
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it says, the claim was raised and addressed by this Court on
Walker's direct appeal. See Rule 32.2(a) (4), Ala. R. Crim.
P. The State asserted this ground of preclusion 1in 1its
response to Walker's fourth amended postconviction petition.
(C. 974 and 1990.)

On direct appeal, Walker argued that he was denied the
effective assistance of counsel because, he said, his trial
counsel did not adequately prepare to cross-examine Timothy
Byrd. On direct appeal, this Court stated the following
concerning this issue:

"The last witness the State called was Timothy
Byrd, who had been incarcerated 1in the Houston
County Jail with [Walker] after the wvictim was
murdered and to whom [Walker] had allegedly made a
statement about his involvement in the murder.
Before Byrd testified, defense counsel objected on
the ground that the veniremembers had not Dbeen
questioned  about him during the voir dire
proceedings and on the ground that [defense counsel]
had not been given notice of the statement [Walker]
allegedly made to him. However, after the
prosecutor showed lead defense counsel his initials
and a date on Byrd's statement, lead defense counsel
agreed that the State had provided the statement in
discovery.

w
.

", ..[D]efense counsel asked for time until the
next morning to determine how to deal with the
situation. In conjunction therewith, defense counsel
asked to have Byrd available for further

10
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cross—examination the next day; immediate access to
Jjail records regarding Byrd and [Walker]; a chance
to talk to [Walker] after the day's proceedings and
before he was returned to the jail; and access to
letters or written communications from Byrd to the
district attorney regarding providing information
about other inmates. The trial court granted the
requests.

"The next morning, lead defense counsel recalled
Byrd and questioned him extensively about his prior
convictions; whether he had known [Walker] before
they were incarcerated in the Houston County Jail
and whether they had had an argument over the
telephone and a subsequent physical altercation;
whether he had repeatedly tried to get  his
sentence (s) reduced; whether, in conjunction
therewith, he had written letters to the circuit
clerk, a circuit judge, and the district attorney;
whether he had ©previously offered to provide
information about other inmates on at least two
other occasions; and whether he had been given
medication for mental problems.

"During the hearing on [Walker's] motion for a
new trial, lead defense counsel testified that he
did not feel like he was able to prepare adequately
for Byrd's testimony and that he did not have time
to locate witnesses who might have contradicted
Byrd's testimony. However, he admitted that the
trial was recessed until the next morning; that he
and co-counsel reviewed the circuit clerk's files on
Byrd and found extensive correspondence between Byrd
and the circuit clerk and a circuit judge; and that
the district attorney gave them documents that
related to the situation with Byrd. Co-counsel also
testified, stating that the trial court gave them a
recess for the balance of a day to prepare for
further examination of Byrd; that he had the circuit
clerk's office search for letters from Byrd; that he
reviewed documents that were produced by the circuit
clerk's office and the district attorney's office;

11
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and that he contacted the jail, but did not learn
anything of wvalue. Co-counsel also testified that
he did not use any confidential information that he
had obtained in representing Byrd during the trial."

Walker, 932 So. 2d at 149-50. Ultimately, this Court held
that Walker's trial counsel's actions were deficient but that
Walker had not been prejudiced by that deficient performance:

"[A]lthough defense counsel had not ©prepared
initially for Byrd's testimony, there is not any
indication that that initial 1lack of preparation
prejudiced [Walker]. During his initial
cross—-examination of Byrd, lead defense counsel
thoroughly questioned him about his motive for
testifying against [Walker] and about whether he had
offered to testify against other inmates. The trial
court then gave counsel extra time to investigate
Byrd and to prepare to examine him further. During
that time, counsel obtained records from the circuit
clerk's office, the district attorney's office, and
the sheriff's department/jail, which they
subsequently used in questioning Byrd. The next
morning, lead defense counsel questioned Byrd
extensively about a prior argument and/or
altercation with [Walker]; his motive for
testifying; his prior convictions; his prior offers
to testify against other inmates; and his repeated
attempts to get his sentence(s) reduced. Under
these circumstances, we do not find that [Walker]
was prejudiced by the initial lack of preparation.

w
.

"Because [Walker] was not prejudiced by his
attorneys' initial lack of preparation ..., he 1is
not entitled to relief under Strickland."

12
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932 So. 2d at 150-51. This claim was raised and addressed by
this Court on direct appeal; therefore, pursuant to Rule
32.2(a) (4), Ala. R. Crim. P., it is procedurally barred in
this postconviction proceeding.

The circuit court, like this Court on direct appeal, also
found that Walker was due no relief on this claim because, it
determined, he could establish no prejudice. The circuit
court made the following findings of fact:

"Mr. Crespi received a copy of discovery from the
State denoting that Byrd would be called as a
witness, however this copy was overlooked by Mr.
Crespi who was oblivious to the fact that Bryd would
testify for the State. Nonetheless, the Court
recessed at that point to allow Mr. Crespi time to
conduct an adequate investigation into Byrd's
statement. With the substantial amount of time
given by the Court to Mr. Crespi to investigate
Byrd's statement he was able to find correspondence
that Byrd had addressed to court officials, he
obtained Byrd's personal information (from the court
clerk's file); and additional information from law
enforcement sources. Mr. Crespi identified other
actions he would have taken had he not overlooked
the fact that Byrd was testifying; however
'"[h]indsight is not always 20/20, but hindsight is
always 1ineffective 1in evaluating performance of
trial counsel.' Tarver v. State, 629 So. 2d 14, 19
(Ala. Crim. App. 1993).

"Mr. Crespi was given additional time by the
Court to investigate Byrd's testimony. Because of
this Mr. Crespi had a reasonable opportunity to find

13
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witnesses with information to impeach Byrd's
testimony. [Walker] offers that Otis Chapman
should have been interviewed or offered by counsel
as [a] witness]|[]. Mr. Chapman's testimony would
have served very little service, if any, in helping
to impeach Byrd's testimony. Mr. Chapman testified
that the extent of his relationship with [Walker]
was one of only being cellmates, and that Timothy
Byrd was actually closer to [Walker].

w
.

"[Walker] seems to rely heavily upon the opinion
that Byrd was a snitch, and would have the Court
base its decision upon the same meritless
allegation. Mr. Crespli was able to review discovery
information that was provided to him during the time
that the Court granted him to investigate Byrd's
testimony. Mr. Crespi was able to cross-examine
Byrd thoroughly concerning his proposed sentence
reduction request made to several court officials,
in which no deals of reduction were granted."

(C. 2280-82.) The circuit court's findings are supported by
the record.

In his fourth amended postconviction petition, Walker
alleged that his trial counsel were ineffective for failing to
impeach Byrd's credibility because, he said, counsel failed to
locate and call several witnesses. However, on appeal, Walker

argues that his trial counsel were ineffective for failing to

14
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locate only his former cell mates —-- Chris Tudor and Otis
Chapman.?

As the State correctly asserts in its brief, Walker did
not allege in his postconviction petition that his trial
counsel were ineffective for failing to call Chris Tudor to
impeach Byrd's credibility. Therefore, any claim as to Tudor

is not properly before this Court.? See Hooks v. State, 21

So. 3d 772, 795 (Ala. Crim. App. 2008).

At the postconviction hearing, Otis Chapman, who was then
incarcerated at Bullock Correctional Facility, testified that
he had been in the Houston County jail in 2000 and in 2001 and
that he had been in a four-person cell with Byrd and Walker
for a portion of that time. He said that Byrd had a

reputation for being a liar and a snitch and that Byrd and

'Walker raised other issues concerning this claim in his
postconviction petition, but he does not raise those issues in
his brief to this Court. "[W]e will address only those issues
presented in [Walker's] brief; the other issues are deemed
abandoned." See Holloway v. State, 971 So. 2d 729, 731 (Ala.
Crim. App. 2006).

Tudor did testify at the postconviction evidentiary
hearing concerning the "good deeds" that Walker had done.
However, he did not testify about Byrd's credibility. Indeed,
Tudor testified on cross-examination that he had never met
Byrd. (R. 556.)

15



CR-11-0241

Walker had had a physical altercation and Byrd then "went to
another cell." (R. 429.) On cross-examination, Chapman
admitted that he had been convicted of rape, sodomy, arson,
and assault.

After reviewing trial counsel's cross-examination of
Byrd, as detailed in this Court's opinion on direct appeal, we
agree with the circuit court that the exclusion of Chapman's
testimony had very little impact on the proceedings; thus,
Walker was not prejudiced. Walker failed to satisfy the

Strickland standard in regard to this claim and is therefore

due no relief.
B.

Walker next argues that one of his trial attorneys had an
irreconcilable conflict of interest that resulted in the
denial of his right to counsel. Specifically, he argues that,
because Hogg had previously represented Byrd in an unrelated
case, Hogg had an actual conflict of interest in his
representation of Walker. He further argues that he was not

required to satisfy the Strickland standard and that, as to

this claim, prejudice is presumed.

16
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The circuit court made the following findings of fact
concerning this claim:

"The possible conflict of interest concerning Mr.
Hogg's past representation of Byrd was addressed by
the Court, and upon this Walker decided to proceed
with his present counsel of Mr. Crespi and Mr. Hogg.
In addition, Mr. Crespi, not Mr. Hogg was lead
counsel and he alone (Crespi) conducted the cross-
examination of Byrd. In a claim alleging
ineffective assistance of counsel, 'a defendant must
show that his counsel's earlier representation of
the witness was substantially and particularly
related to counsel's later representation of
[Walker], or that counsel actually learned
particular confidential information during prior
representation of the witness that was relevant to

[Walker's] case.' Williams v. State, 574 So. 2d
876, 878 (Ala. Crim. App. 1990). Here, Mr. Crespi
handled Byrd as a witness not Mr. Hogg, thus there
was no relation between Mr. Hogg's prior
representation of Byrd and his subsequent

representation of Walker; neither was there
relevancy of Byrd's attorney-client privilege 1in
[Walker's] case."
(C. 2281-82.) Initially, we note that this issue was
raised and addressed on direct appeal; therefore, it 1is
procedurally barred in this postconviction proceeding. See
Rule 32.2(a) (4), Ala. R. Crim. P.
Moreover, this Court has stated that "prejudice 1is

presumed when a defendant establishes that his attorney had an

actual conflict of interest that adversely affected the

attorney's performance." Byrdsong v. State, 822 So. 2d 470,

17
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474 (Ala. Crim. App. 2000). On direct appeal, this Court
implicitly found that the presumed-prejudice standard did not
apply; rather, we found that Walker had failed to prove
prejudice. We said:

"[Tlhe record does not indicate that [Walker] was
prejudiced by the fact that co-counsel had
previously represented Byrd. Although co-counsel
could not provide confidential information from his
files, lead defense counsel was able to gain much of
the same information from the documents that were
produced by the circuit clerk's office, the district

attorney's office, and the sheriff's
department/jail. Furthermore, as the trial court
noted, lead defense counsel conducted the

examination of Byrd. Therefore, we do not find that
[Walker] was prejudiced in this regard.

"Because [Walker] was not prejudiced by
co-counsel's previous representation of Byrd, he is
not entitled to relief under Strickland."

Walker, 932 So. 2d at 150.
Accordingly, in this postconviction proceeding, Walker
was required to prove prejudice to prevail on this claim.

"To prove that an actual conflict adversely affected
his counsel's performance, a defendant must make a

factual showing 'that his counsel actively
represented conflicting interests,' Cuyler v.
Sullivan, 446 U.S. [335] at 350, 100 S.Ct. [1708] at
1719 [(1980)], '"and must demonstrate that the

attorney 'made a choice between possible alternative
courses of action, such as eliciting (or failing to
elicit) evidence helpful to one client but harmful
to the other.'"' Barham v. United States, 724 F.2d
1529, 1532 (11th Cir.) (quoting United States wv.

18
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Mers, 701 F.2d 1321, 1328 (l1lth Cir. 1983), cert.
denied, 467 U.s. 1230, 104 s.Ct. 2687, 81 L.Ed.2d
882 (1984)."

Molton v. State, 651 So. 2d 663, 669 (Ala. Crim. App. 1994).

Hogg testified at the hearing on Walker's motion for a
new trial that he had not used any confidential information
that he had gained through his representation of Byrd. Also,
Crespil conducted Byrd's cross—-examination. Walker failed to
establish any prejudice concerning Hogg's prior representation

of Byrd; therefore, he failed to satisfy the Strickland

standard and is due no relief.
IT.

Walker next argues that the circuit court erred in
denying relief on his claim that his trial counsel were
ineffective during the hearing on his motion to suppress his
statements to police because, he says, counsel failed to make
compelling arguments in support of that motion. Walker makes
two different arguments in support of this claim.

The record shows that Crespi filed a pretrial motion to
suppress Walker's statements to police. In that motion, he
argued that there had been no probable cause to arrest Walker

and, thus, that Walker's statements were inadmissible and that

19
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the police had failed to comply with the provisions of Miranda

v. Arizona, 384 U.S. 436 (1966).

A.

Walker first asserts that his trial counsel were
ineffective for failing to argue that his statements to police
were coerced because, he says, police implied that he would
get vyouthful offender status, implied that there was
nonexistent evidence that linked him to the murder, and told
him that he should confess to resolve his mother's outstanding
arrest warrants.

The circuit court made the following findings of fact in
regard to this claim:

"This claim is unfounded and is not supported by

the record, nor does [Walker] offer any specific

evidence or legal authority to support  his

contention that improper intimidation and
manipulation tactics were used, to meet the standard

of ineffective assistance of counsel under

Strickland [v. Washington, 466 U.S. 668 (1984)].
Furthermore, trial counsel had an opportunity to

cross—-examine Lt. [Donald] Valenza, and Officers
Mark Johnson and Keith Cook concerning the tactics
used during [Walker's] confession. Lastly, 'the

cases 1indicate that government agents may wvalidly
make some representation to defendant or may discuss

cooperation without rendering the resulting
confession involuntary.' Jackson v. State, 562 So.
2d 1373, 1383 (Ala. Crim. App. 1990). As stated

above, the record reflects that [Walker] voluntarily
gave his statement without any intimidation and

20
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manipulation tactics by law enforcement. The
tactics used by the officers were proper being that
[Walker] did not request an attorney. Nor were

there any threats made to [Walker] to secure his
statement, under oath Valenza testified that neither
he, nor his officers threatened [Walker].

"[Walker's claim that] trial counsel ineffectively
argued that [Walker's] statements were coerced.

"[Walker] would rely on '...[tlhe slightest
menace or threat, or any hope engendered or
encouraged that [Walker's] case will be lightened,
ameliorated, or more favorably dealt with if he will
confess ... 1s enough to exclude the confession
thereby superinduced.' Williams v. State, 780 So.
2d 673, 676 (Ala. 2000) (gquoting Womack v. State,
[281 Ala. 499, 507,] 205 So. 2d [579] at 587 (Ala.
1967)) . However, Womack goes on to say that,
'unless 1t is shown by clear and full proof that the
confession was voluntarily made after all trace of
hope or fear had been fully withdrawn or explained
away and the mind of the prisoner made as free from
bias and intimidation as if no attempt had ever been

made to obtain such confessions.' Womack, [281 Ala.
at 507,] 205 So. 2d at 587 (quoting Owen v. State,
78 Ala. 425, 428 (Ala. 1885)). The issue of

coercion (discussed above) concerning [Walker's]
statement was found to have no merit, and the same
is true for counsel's alleged ineffective arguing
tactics of the statement given by [Walker]. Even
more, trial counsel questioned Lt. Donald Valenza
whether he 'told Walker that things would go better
with the [district attorney] if he talked to you'
and 'it would help with the District Attorney if he
talked with you.' When these allegations were
denied by Valenza trial counsel went even further
and attempted to impeach Valenza by directing him to
the transcript of [Walker's] statement stating 'it
is going to help the case.' Trial counsel even
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questioned Valenza concerning the circumstances in
which the statements were given, more specifically,
whether [Walker] asked for a lawyer on June 22 after
the recorder was turned off and getting the warrant
of his mother lifted. More importantly, this Court
after careful consideration, denied trial counsel's
motion to suppress [Walker's] statement based on the
grounds which the motion was raised. From the
record it 1is seen that the examination of the
witness during the suppression hearing was
consistent with trial counsel's strategy to show
that [Walker's] statement was not voluntary, thus
trial counsel 'exercised reasonable professional
judgment.' Grayson [v. Thompson], 257 F.[3d] [1216]
at 1218 [(1l1lth Cir. 2001)7]. In addition, [Walker]
was properly given his Miranda rights, he was aware
of his right to counsel, he understood his rights
and his statement was secured without threats or
menace from law enforcement officers.”

C. 2284-87.) The circuit court's findings are supported by
the record.

Crespil testified at the postconviction hearing that he
had been admitted to the Alabama State Bar in 1973,° that he
had been a circuit Jjudge from 1987 to 1999, that he was
appointed to represent Walker in June 2000, that he had worked
on death-penalty cases before being appointed to Walker's

case, that he was lead counsel on the case, and that he had

*"'When courts are examining the performance of an
experienced trial counsel, the presumption that his conduct
was reasonable is even stronger.'" Ray v. State, 80 So. 3d
965, 977 n. 2 (Ala. Crim. App. 2011), quoting Chandler v.
United States, 218 F.3d 1305, 1316 (11th Cir. 2000).
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billed 235 hours for his out-of-court work on the case. He
testified that he had filed a motion to suppress Walker's
statements to police. In the motion, he argued that there was
no probable cause to arrest Walker and, thus, that Walker's
subsequent statements to police were unlawful and that

Walker's Miranda v. Arizona, 384 U.S. 436 (1966), rights had

been violated. (R. 49.) Crespi said that he had no strategic
reason for not raising the issues that Walker raised in his
postconviction petition and that, in preparing for the
suppression hearing, he had considered the statements that had
Walker made to him during their interviews. (R. 123.)

At the postconviction hearing, Hogg testified that Crespi
had handled the motion to suppress, that he had reviewed
Walker's statements and had made a summary of objectionable
conduct by the police, that he had given that summary to
Crespi, and that Crespi did not cross-examine the police
officers using Hogg's summary.

The record also shows that Lt. Donald Velenza of the
Etowah  County Sheriff's Department testified at the
suppression hearing at Walker's trial. He said that he had

interviewed Walker a total of four times, that the first
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interview occurred on June 22, 2000, that he gave Walker his
Miranda rights at that time, that Walker agreed to talk to
police, that Walker did not appear to be under the influence
of any drug, that Walker was not threatened to make a
statement, and that the statement was recorded. Lt. Valenza
testified that he interviewed Walker a second time on June 23,
2000, at the offices of the Etowah County Sheriff's
Department. He said that Walker was given his rights, that
Walker signed a waiver-of-rights form, that Walker was not
threatened in order to secure his statement, that Walker was
not offered "any hope of renumeration or reward to get him to
make a statement,”" and that Walker's statement was recorded.
He next spoke to Walker, Lt. Valenza said, on June 27, 2000,
at the offices of the Etowah County Sheriff's Department. He
said that he advised Walker of his rights, that Walker did not
appear to be under the influence of any drug, that Walker was
offered no reward, that Walker indicated that he understood
his rights, that Walker did not ask for an attorney, and that
the interview was tape-recorded. Lt. Valenza further
testified that the last time that he spoke with Walker was on

June 28, 2000, when Walker was taken to the crime scene and
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retraced his and Beckworth's steps on the night of the murder.
He said that Walker's statement was videotaped, that he read
Walker his Miranda rights on the tape, that Walker was not
under the influence of any drug, that Walker was not
threatened, and that Walker was not offered any reward or
inducement to secure his statements.

At trial, Crespi cross—-examined Lt. Valenza about what
statements were made on June 22, 2000, before the tape
recorder was turned on, about his statement to Walker that "I
can tell you right now it is going to help the case," and
about whether Walker asked for a lawyer after the tape was
turned off following that first interview. The following

occurred during cross—-examination:

"[Defense counsel]: At the time vyou had your
interview on the 22, where exactly was James Earl
Walker?

"[Lt. Valenza]: Incarcerated in the Etowah County
Jail.

"[Defense counsel]: Did that interview take place in
a cell?

"[Lt. Valenza]: No. I don't recall us being in a
cell.

"[Defense counsel]: Where did it take place?
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"[Lt. Valenzal]: We spoke outside in a Dbasketball
court area one time. I can't remember if that is
where it was recorded or downstairs. As far as
going in a cell, I don't recall going in a cell.

"[Defense counsel]: In the course of the interview
on the 22, didn't you also talk with Mr. Walker
about getting a warrant, outstanding warrant against
his mother?

"[Lt. Valenzal]: I talked about it. I am not sure
what date it was. We had an outstanding warrant
against his mother.

"[Defense counsell]: From down here 1in Houston
County? Correct?

"[Lt. Valenza]: That 1is correct.

"[Defense counsel]: And, there was a discussion
about having that lifted to come see him in jail?
Correct?

"[Lt. Valenzal]: No. I think it was discussed having
it lifted, because one of the main reasons we got on
her to find him was we knew they wouldn't be far
away from each other. He asked to speak to his
mother and I made that arrangement.

"[Defense counsel]: That was part of your
discussions relative to his statement? Correct?

"[Lt. Valenza]: Do what?

"[Defense counsel]: It was part of the discussion
you had with him concerning whether he was going to
give a statement. Isn't that true?
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(R.

Sheriff's Department testified to facts similar to those that

"[Lt. Valenzal: I think if you will read a few
lines, whichever statement that is in, a few lines
down from that --

"[Defense counsel]: Okay.

w
.

"[Defense counsel]: You told him it was more likely
than not that they would 1lift the warrant? Correct?
About a third of the way down?

"[Lt. Valenzal]: Hang on just a second. Okay. Are
you talking about where it says: 'You are still
going to try to help me mama like that?'

"[Defense counsel]: Yes.

"[Lt. Valenza]: Just below that?

"[Defense counsel]: A little bit farther down from
there.
"[Lt. Valenza]: Yes. Can you —-- the part where I am

saying: 'I will go back, I will call like I said.'

"[Defense counsel]: Yes, sir. And --
"[Lt. Valenza]: And, I also say: 'T am not
promising you nothing. I have never promised you

nothing from the beginning.'"

77-80.) Investigator Keith Cook of the Houston County

were brought out in Lt. Valenza's examination.

suppress a confession or statement,

In reviewing a circuit court's ruling on a motion to
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articulated by the Alabama Supreme Court in McLeod v. State,

718 So. 2d 727 (Ala. 1998):

"For a confession, or an inculpatory statement,
to be admissible, the State must prove by a
preponderance of the evidence that it was voluntary.
Ex parte Singleton, 465 So. 2d 443, 445 (Ala. 1985).
The initial determination 1is made by the trial
court. Singleton, 465 So. 2d at 445. The trial
court's determination will not be disturbed unless
it is contrary to the great weight of the evidence
or is manifestly wrong. Marschke v. State, 450 So.
2d 177 (Ala. Crim. App. 1984).

"The Fifth Amendment to the Constitution of the
United States provides in pertinent part: 'No person

shall be compelled in any criminal case to be a
witness against himself....' Similarly, § 6 of the
Alabama Constitution of 1901 provides that 'in all
criminal prosecutions, the accused ... shall not be
compelled to give evidence against himself.' These
constitutional guarantees ensure that no involuntary
confession, or other inculpatory statement, 1is
admissible to convict the accused of a criminal
offense. Culombe wv. Connecticut, 367 U.S. 568, 81
S.Ct. 1860, 6 L.Ed.2d 1037 (1961); Hubbard v. State,
283 Ala. 183, 215 So. 2d 261 (1968).

"It has long been held that a confession, or any
inculpatory statement, 1s involuntary 1f it 1is
either coerced through force or induced through an
express or 1implied promise of leniency. Bram vVv.
United States, 168 U.S. 532, 18 S.Ct. 183, 42 L.Ed.
568 (1897). In Culombe, 367 U.S. at 602, 81 S.Ct. at
1879, the Supreme Court of the United States
explained that for a confession to be voluntary, the
defendant must have the capacity to exercise his own
free will in choosing to confess. If his capacity
has been impaired, that is, 'if his will has been
overborne' by coercion or inducement, then the
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confession 1s involuntary and cannot be admitted
into evidence. Id. (emphasis added).

"The Supreme Court has stated that when a court
is determining whether a confession was given
voluntarily it must consider the 'totality of the
circumstances.' Boulden v. Holman, 394 U.S. 478,
480, 89 S.Ct. 1138, 1139-40, 22 L.Ed.2d 433 (1969);
Greenwald v. Wisconsin, 390 U.S. 519, 521, 88 S.Ct.
1152, 1154, 20 L.Ed.2d 77 (1968); see Beecher wv.
Alabama, 389 U.Ss. 35, 38, 88 s.ct. 189, 191, 19
L.Ed.2d 35 (1967). Alabama courts have also held
that a court must consider the totality of the
circumstances to determine if the defendant's will
was overborne by coercion or inducement. See Ex
parte Matthews, 601 So. 2d 52, 54 (Ala.) (stating
that a court must analyze a confession by looking at
the totality of the circumstances), cert. denied,
505 U.s. 1206, 112 S.Ct. 2996, 120 L.Ed.2d 872
(1992); Jackson wv. State, 5062 So. 2d 1373, 1380
(Ala. Crim. App. 1990) (stating that, to admit a
confession, a court must determine that the
defendant's will was not overborne by pressures and
circumstances swirling around him); Eakes v. State,
387 So. 2d 855, 859 (Ala. Crim. App. 1978) (stating
that the true test to be employed is 'whether the
defendant's will was overborne at the time he
confessed') (emphasis added) ."

718 So. 2d at 729 (footnote omitted).
In discussing the Supreme Court's decision 1in Mcleod,
this Court has stated:

"The Court in Mcleod [v. State, 718 So. 2d 727
(Ala. 1998),] focused on the 'totality of the
circumstances' surrounding McLeod's confession
rather than merely the interrogator's statement.
McLeod, 718 So. 2d at 729. Under this analysis,
implied and/or vague promises, absent coercive
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conditions and given a defendant whose personal
characteristics do not make him unusually
susceptible to inducement, are not sufficient to
render a confession involuntary. McLeod, 718 So. 2d
at 724.

"'A statement made by a law
enforcement agent to an accused that the
accused's cooperation would be passed on to
judicial authorities and would probably be
helpful to him is not a sufficient
inducement so as to render a subsequent
incriminating statement involuntary.'

"United States wv. Davidson, 768 F.2d 1266, 1271
(11th Cir. 1985), citing United States v. Ballard,
586 F.2d 1060, 1063 (5th Cir. 1978).

"Under the 'overborne' standard expressed in
MclLeod and used by federal courts, the statement
made by [law enforcement] was not coercive. When
determining the admissibility of a confession, this
Court must look at the entire circumstances, not
only the behavior of the interrogators in creating
pressure, but also the defendant's experience with

the criminal justice system and personal
characteristics. McLeod, 718 So. 2d at 729; Ex
parte Gaddy, 698 So. 2d [1150] at 1154, 1155 [ (Ala.
1997) 7. The appellant in this case had broad

experience with the criminal justice system; he had
either an eighth- or ninth-grade education; and the
record does not reflect that he had any mental
deficiencies. These factors indicate that the
appellant was even less susceptible to inducement
than was McLeod, who had had little or no previous
experience with the c¢riminal Jjustice system.
Furthermore, the statement made by [law enforcement]
offered no specific reward for confessing and was
analogous to statements that the defendant's
cooperation 'would probably be helpful' permitted in
Davidson. There was no evidence that [law
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enforcement] used any means of intimidation or any
other improper methods of interrogation. [The law
enforcement officer] was merely giving his opinion
to the appellant regarding the appropriateness of
his confessing. Given the totality of the
circumstances, the State met its burden of proving
that the appellant's confession was voluntary."

Craig v. State, 719 So. 2d 274, 278-79 (Ala. Crim. App. 1998).

"[T]rickery is not automatically coercion. Indeed,
the police commonly engage 1n such ruses as
suggesting to a suspect that a confederate has just
confessed or that police have or will secure
physical evidence against the suspect. While the
line between ruse and coercion is sometimes blurred,
confessions procured by deceits have been held
voluntary in a number of situations."

United State v. Byram, 145 F.3d 405, 408 (lst Cir. 1998). "A

misrepresentation which prompts inculpatory statements is only
one factor to be considered in determining the voluntariness

of the resulting statements." People v. Kashney, 111 I11. 2d

454, 466, 95 I11. Dec. 835, 840, 490 N.Ed.2d 688, 693 (19806).
"Trickery or deception does not make a statement involuntary
unless the method [is] calculated to produce an untruthful

confession or was offensive to due process." Creager wv.

State, 952 S.wW.2d 852, 856 (Tex. Crim. App. 1997). See also

C.T. Drechsler, Admissibility of Confession as Affected by its
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Inducement Through Artifice, Deception, Trickery, or Fraud, 99

A.L.R. 2d 772 (1965).

"'[C]lourts have found waivers to be voluntary
even 1in cases where officers employed deceitful

tactics.' Soffar v. Cockrell, 300 F.3d 588, 596
(5th Cir. 2002) (en banc). See also [Colorado v.]
Spring, 479 U.S. [564] at 575-77, 107 S.Ct. 851
[ (1987)]; United States v. Tapp, 812 F.2d 177, 179
(5th Cir. 1987). '"[T]rickery or deceit 1is only

prohibited to the extent it deprives the suspect "of
knowledge essential to his ability to understand the
nature of his rights and the consequences of

abandoning them."' Soffar, 300 F.3d at 596 (quoting
Moran [v. Burbine], 475 U.S. [412] at 424, 106 S.Ct.
1135 [(1986)]). See also [United States v.] Farlevy,
607 F.3d [1294] at 1327 [(llth Cir. 2010)]. 'Of
course, trickery can sink to the level of coercion,
but this is a relatively rare phenomenon.' United
States v. Flemmi, 225 F.3d 78, 91 n. 5 (1lst Cir.
2000) . 'Generally, courts have held statements

involuntary because of police trickery only when
other aggravating circumstances were also present.'
Farley, 607 F.3d at 1328 (citing [United States v.]
Castaneda-Castaneda, 729 F.2d [1360] at 1363 [(Fla.
1984) 1) . For example, 'statements have been held
involuntary where the deception took the form of a
coercive threat ... or where the deception goes
directly to the nature of the suspect's rights and
the consequences of waiving them.' Id. at 1328-29
(citations omitted) ."

United States v. Degaule, 797 F. Supp. 2d 1332, 1380 (N.D. Ga.

2011) .
After examining Walker's statements, we find no evidence

that police offered Walker any promises or inducements to
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secure his statements. Walker was not promised that he would
be given youthful offender status, nor was he promised that
police would 1lift his mother's arrest warrant. Indeed, trial
counsel cross-examined Lt. Valenza about statements he had
made to Walker concerning his mother's arrest warrants. As
Lt. Valenza said, he made no promises to Walker. Based on the
totality of the circumstances, we find that Walker's
statements to police were voluntary. "Because the substantive
claim underlying the claim of ineffective assistance of

counsel has no merit, counsel could not be ineffective for

failing to raise this issue." Lee v. State, 44 So. 3d 1145,
1173 (Ala. Crim. App. 2009). Walker is due no relief on this
claim.

B.

Walker next argues that his trial counsel were
ineffective for failing to argue that his statements should
have been suppressed because of the lengthy delay between his
arrest and his presentment to a magistrate.

The trial record shows that Walker was arrested on June
20, 2000, on unrelated outstanding warrants, that he was held

without bond, that he was formally charged with capital-murder
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on June 29, 2000, and that he was brought before a magistrate
on June 29, 2000.

The circuit court made the following findings concerning
this claim:

"[Walker] claims that this 'undue delay' stems from
his arrest on June, 20, 2000, and was not presented
for his initial appearance until June 29, 2000, thus
being in wviolation of Ala. R. Crim. P. 4.3(b).
However, [Walker] does not offer sound evidence to
support this claim, besides trial counsel did not

raise this issue. The Alabama Rules of Criminal
Procedure state that an arrested person shall not be
held for more [than] '...seventy-two (72) hours

after arrest, unless the charge upon which the
person was arrested i1is not a bailable offense !
Ala. R. Crim. P. 4.3(b) (3). (Emphasis added.)
[Walker's] arrest report indicated that he was
arrested on numerous warrants and that he was being
held for 'no bond.' Walker has failed to meet his
burden of proof proving he was prejudiced by his
trial counsel's performance under Strickland [v.
Washington], 466 U.S. [668, ] 687 [(1984), ] or
offering any evidence that had he been presented
before a judge in Etowah County he would have been
released. Even more, [Walker] was returned to
Houston County on June 28, 2000, and brought before
a judge for his initial appearance on June 29, 2000,
well within the 72 hours expressed in the Alabama
Rules of Criminal Procedure."

(C. 2288.)

In Bush v. State, 695 So. 2d 70 (Ala. Crim. App. 1995),

this Court recognized that a delay in presenting a defendant

to a magistrate is one factor to assess when determining the
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voluntariness of a confession made during the delay, but we
held that it is not the determinative factor.

"'"[W]e follow the majority view and hold that a
delay 1in presenting one arrested without a warrant
to a Jjudge for a probable cause hearing 1is one
circumstance to be considered in determining the
voluntariness of a statement given during the

delay.' Hammond v. State, 497 So. 2d [558] at 565
[ (Ala. Crim. App. 1986)]. We have reviewed the
totality of the circumstances surrounding the
appellant's Sstatements to [law enforcement]

concerning the pistol, including the circumstance of
pretrial detention, and we find that they were
voluntarily made, after proper Miranda warnings. We
find no evidence of promises, threats, improper
inducements, or coercion in the procurement of the
statements. We find no evidence that the single
factor of delay in providing the appellant with a
probable cause determination before a Jjudge or
magistrate affected the voluntariness of  his
statements about the pistol. We conclude that those
statements were not the product of any unlawful
detention."

0695 So. 2d at 124. Other states have reached this same

conclusion. See People v. Mitchell, 366 Ill. App. 3d 1044,

1049, 304 1I11. Dec. 823, 829, 853 N.E.2d 900, 906
(2006) ("While there is no separate remedy for violation of the
presentment rule, Illinois courts have held that the delay is
a factor to be considered when determining whether the

confession was voluntary."); Marr v. State, 134 Md. App. 152,

166, 759 A.2d 327, 334 (2000) ("[T]he delay in bringing the
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defendant before a judicial officer after an arrest is 'only
one factor, among others, to be considered by the court in
deciding the voluntariness and admissibility of a

confession."); Wright v. State, 633 A.2d 329, 334 (Del. 1993)

("Each case must be judged on its own facts and among the
factors to be considered are the length of the delay and the

atmosphere surrounding the detention."); Byrd v. United

States, 618 A.2d 596, 598 (D.C. 1992) ("[W]e have held that a

valid waiver of Miranda rights also constitutes a waiver of

the right to prompt presentment before a court."); and Bovyd v.
State, 811 S.w.2d 105, 125 (Tex. Crim. App. 1991) ("[A]

violation of the requirement that a defendant be taken before
a magistrate without delay will not invalidate a confession
which was voluntarily given after a defendant received his
Miranda rights.").

As this Court held in Part IIA. of this opinion, Walker's
statements to police were voluntary. The delay in presenting
Walker to a magistrate, on unrelated charges, did not render
Walker's statements involuntary. Because the substantive

claim has no merit, trial counsel was not ineffective for
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failing to raise this issue. See Lee v. State, supra. Walker

is due no relief on this claim.

IIT.

Walker next argues that his trial counsel were
ineffective for failing to present exculpatory evidence, for
failing to interview a defense witness before trial, for
failing to object to prosecutorial misconduct, and for
conceding Walker's guilt on the burglary charge. We will
address each claim individually.

A.

First, Walker argues that his trial counsel were
ineffective for failing to investigate and present the
testimony of Joseph Farrar and Sherry Bowman because, he says,
their testimony amounted to exculpatory evidence.

The circuit court made the following findings concerning
this claim:

"[Walker] claims that Mr. [Joseph] Farrar, Ms.

[Sherry] Bowman, and Mr. [David] Pitts should have

been called as witnesses to present exculpatory

evidence, and because of this [Walker's] Sixth
Amendment [rights were] violated and it
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'substantially prejudiced Mr. Walker's defense

.'"[*] The extent of testimony Ms. Bowman and Mr.
Pitts had to offer was reportedly having seen
different cars near the victim's residence. Mr.
Farrar reportedly saw two men in a car outside his
house while it was being burglarized, and ... he did
not recognize the men shown to him by investigators.
However, Mr. Farrar did testify that the men in the
car were two white males; furthermore, he did not
testify that ([Walker] was one of the males he saw

outside of his home. None of the testimony [of]
either of the witnesses would have been
exculpatory[;] if anything, Mr. Farrar's testimony

supported the notion that [Walker] was outside his
home and burglarized it."

(C. 2289.)

Bowman testified at the postconviction hearing, stating
that on January 9, 2000, she observed a "big car" outside
Thweatt's house. The car, she said, could have been a Lincoln
Town car. (Walker's car was a smaller car -- a Chevrolet
Celebrity.) Farrar testified that his house in Peidmont was
burglarized in December 1999 and that a rifle was stolen.
(That rifle was identified as the murder weapon.) He said
that he saw two white young men in a car outside his residence

at the time of the burglary but that he could not identify

‘On  appeal, Walker raises no 1issue concerning his
counsel's failure to present Pitts's testimony. Accordingly,
this issue 1is deemed abandoned on appeal. See Holloway V.
State, 971 So. 2d 729, 731 (Ala. Crim. App. 2006).
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them from the photographs he had been shown.’ (Walker's
photograph was one of the photographs that Farrar had been
shown.) Farrar also testified that he saw the two men through
his truck window for only about 30 seconds and that he did not
recognize the faces of those two men.

Neither Crespi nor Hogg were asked about Bowman or
Farrar, so the record 1s silent as to why those two
individuals were not called to testify at Walker's trial or if
counsel was even aware of their testimony. "It is extremely
difficult, if not impossible, to prove a claim of ineffective
assistance of counsel without questioning counsel about the
specific claim, especially when the claim is based on specific
actions or inactions that occurred outside the record."

Broadnax wv. State, 130 So. 3d 1232, 1255 (Ala. Crim. App.

2013) .

"'An ambiguous or silent record is not sufficient to
disprove the strong and continuing presumption [of
effective representation]. Therefore "where the
record 1is incomplete or unclear about [counsel]'s
actions, we will presume that he did what he should
have done, and that he exercised —reasonable

°In his amended petition, Walker alleged that Farrar could
have testified that Walker was not one of the men he saw in
front of his house when it was burglarized.
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professional judgment."' Chandler v. United States,
218 F.3d 1305, 1314 n. 15 (11th Cir. 2000) (en banc)
(quoting Williams v. Head, 185 F.3d 1223, 1228 (11lth
Cir. 1999))."

Grayson v. Thompson, 257 F.3d 1194, 1218 (1lth Cir. 2001). In

the absence of a record concerning counsel's actions, we must
presume that those actions were reasonable.

Moreover, we do not agree with Walker's characterization
of this evidence. "Exculpatory evidence" 1is defined as
"[e]vidence tending to establish a criminal defendant's

innocence." Black's Law Distionary 675 (10th ed. 2014).

Farrar testified at the postconviction hearing that he could
not identify any person from the photographs he had been
shown. On cross-examination, Farrar said that he saw two
white young men -- he did not say that one of the men in the
car was not Walker. Bowman merely testified that she observed
a large car outside Thweatt's house on January 9, 2000.° We
fail to see how either statement constituted "exculpatory"

evidence.

°The State argued at trial that Thweatt was murdered the
evening of January 5, 2000. Because she 1lived alone,
Thweatt's body was not discovered until January 10, 2000.
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Also, Crespi testified at the postconviction hearing that
he attended Beckworth's trial. In that trial, testimony was
presented that Beckworth had told police that, in "late
December 1999, he and Walker broke into a house and stole a

.22 caliber rifle." Beckworth v. State, 946 So. 2d 490, 498

(Ala. Crim. App. 2005). Counsel was aware that Beckworth had
told police that he and Walker had stolen the .22 caliber
rifle used in the homicide.

Based on the facts in this case we, cannot say that
Walker's trial counsel was ineffective for failing to present
the testimony of Bowman and Farrar. Walker failed to satisfy

the Strickland standard in regard to this claim and is,

therefore, due no relief.
B.

Walker next argues that his trial counsel were
ineffective for failing to interview Mark Peacock, Thweatt's
grandson and a former cell mate of Beckworth's, before calling
him as a defense witness at Walker's trial. Walker appears to
argue that his trial counsel's failure to interview Peacock

constituted per se ineffective assistance of counsel and that
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counsel's failure to interview Peacock resulted 1in an
emotional outburst by Peacock while testifying.

The circuit court made the following findings concerning
this claim:

"Because Crespi's decision to call Mark Peacock as

a witness did not go as planned still does not
support the allegation of ineffective assistance of

counsel. 'The fact that trial counsel's strategy
was unsuccessful in no way demonstrates that they
were ineffective.' Lee v. State, [44 So. 3d 1145

(Ala. Crim. App. 2009)]."
(R. 2291.)

On Walker's direct appeal, this Court stated the
following concerning Peacock's testimony:

"One of [the victim's] grandsons, Mark Peacock,
a convicted felon who was incarcerated at the time
of trial, testified that he knew Beckworth and that
he had spoken with him as they passed time together
when they both had 'a lot of time' on their hands,
approximately three years before the trial. Peacock
had mentioned to Beckworth that his grandmother had
farmland around her house and a red 1977 Thunderbird
automobile in her vyard; Beckworth had indicated to
Peacock that he was familiar with the area where
[the victim] lived. Peacock also acknowledged that
he informed Beckworth, '[M]y grandmother probably
has more money than she knows what to do with.'"

Beckworth, 946 So. 2d at 496-97.
The record of Walker's trial shows that the following

occurred when Crespi questioned Peacock:
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"[Defense counsel]: Now, 1in the course of your
acquaintance with Mr. Beckworth, you and he talked
from time to time? Is that correct?

"[Peacock]: Yes.

"[Defense counsel]: Now, let me make sure I
understand one thing about places. You didn't meet
him at the Locksley Work Release, but did you have
any contact with him at Locksley Work Release?

"[Peacock]: No, sir.

"[Defense counsel]: Was your contact purely 1in
Geneva County with him?

"[Peacock]: I Dbelieve so. Yes. I never met
Beckworth on the street before.

"[Defense counsel]: Yes, sir.
"[Peacock]: I never knowed ([sic] him other than in
incarceration or a brief moment. And, I definitely

don't know that fellow right there.

"[Defense counsel]: Okay. Now, let's clear that up.
You looked off to your right, what fellow right

there --
"[Peacock]: I am referring to the guy that killed
my grandmamma. You are asking me all these

questions about my personal life and --

"[Defense counsel]: Yes, sir. All right.
"[Peacock]: You know, he ain't shed no thing, he
ain't shed no tears; y'all seen him crying or any
kind of remorse? He 1is supposed to kill my
grandmamma . "
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(Trial R. 1097-98.) Defense counsel then approached the bench
and requested that the circuit court admonish the witness not
to volunteer information, that the court strike the witness's
nonresponsive comments, and that the court grant a mistrial.
The circuit court admonished the jury to disregard Peacock's
remarks.

At the postconviction evidentiary hearing, Crespi
testified that he decided to call Peacock as a defense witness
based on Peacock's testimony at Beckworth's trial -- testimony
that Crespi had witnessed. During Walker's cross-examination
of Crespi, the following occurred:

"[Assistant Attorney General]: Opposing counsel

mentioned you called Mark Peacock as a witness
during the Defense's case, correct?

"[Crespi]: Yes, sir.

"[Assistant Attorney General]l: And you've already
stated that vyou were present during Beckworth's
trial?

"[Crespi]: I do remember his testimony. Yes, sir.
"[Assistant Attorney General]: Okay. And vyou

testified that your decision to call Mr. Peacock
during Walker's trial was based on his testimony
during Beckworth's trial, correct?

"[Crespi]: That's correct.

44



CR-11-0241

"[Assistant Attorney General]: And would you not
agree that Mr. Peacock's testimony during the
Beckworth trial would be consistent with vyour
overall strategy in Walker's case that the idea for
the crime was Beckworth's, and that Walker didn't
intend to commit murder?
"[Crespi]: That is correct, sir."
(R. 110-11.)
"A claim of failure to interview a witness may sound
impressive 1in the abstract, but it <cannot establish

ineffective assistance when the person's account is otherwise

fairly known to defense counsel." United States v. Decoster,

624 F.2d 196, 209 (D.C. 1976).

"'There is ... no per se rule that failure to
interview witnesses constitutes ineffective
assistance. Ineffective assistance cases turn on
their individual facts.' Sanders v. Trickey, 875

F.2d 205, 209 (8th Cir. 1989).

"'""[The] failure to conduct a pretrial
investigation and interview witnesses 1is
not a per se sixth amendment violation."
Code v. Montgomery, 799 F.2d 1481, 1484
(11th Cir. 1986). A counsel's decision to
not investigate "must be directly assessed

for reasonableness in all the
circumstances, applying a heavy measure of
deference to counsel's judgments."
Strickland [v. Washington], 466 U.S. [668]
at 691 [(1984)]. Also, the question of
deficient performance "is not what 1is
possible or 'what is prudent or
appropriate, but only what is
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constitutionally compelled.'" Payne v.
Allen, 539 F.3d 1297, 1315 (11th Cir. 2008)
(quoting Burger v. Kemp, 483 U.S. 776, 794,
107 s.Ct. 3114, 97 L.Ed.2d 638 (1987))."

"Hall v. Thomas, 623 F. Supp. 2d 1302, 1318 (M.D.

Ala. 2009)."
Benjamin v. State, [Ms. CR-10-1832, December 20, 2013] @ So.
3d ,  (Ala. Crim. App. 2013). See also Sanders v.
Trickey, 875 F.2d 205, 209 (8th Cir. 1989) ("There 1is,

however, no per se rule that failure to interview witnesses

constitutes ineffective assistance."); and United States v.

Glick, 710 F.2d 639, 644 (10th Cir. 1983) ("An attorney's
decision not to interview witnesses and to rely on other
sources of information, if made 1n the exercise of
professional  judgment, is not ineffective counsel.").
Walker's counsel was not per se ineffective for failing to
interview Peacock before trial.

Walker also argues that 1f counsel had interviewed
Peacock he would not have engaged in his emotional outburst.
However, defense counsel is not responsible for unresponsive

comments made by a witness. See Baumruk v. State, 364 S.W.3d

518, 535 (Mo. 2012) ("'Defense counsel cannot be ineffective

for attempting to impeach the state's witness and receiving a
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nonresponsive statement.'"); State v. Foust, 105 Ohio St. 3d

137, 159, 823 N.E.2d 836, 862 (2004) ("It is not ineffective
assistance to fail to anticipate a nonresponsive answer to

some questions."); Douglas v. State, 951 P.2d 651, 679 (Okla.

Crim. App. 1997) ("Counsel cannot be held ineffective for
Appellant's voluntary non-responsive comment which put his

character in issue."); Commonwealth v. Boyles, 407 Pa. Super.

343, 357, 595 A.2d 1180, 1187 (1991) ("We will not deem
counsel to be 1ineffective when a defense witness gives
nonresponsive and unhelpful answers to proper questions.");

and Lewis v. State, 767 S.W.2d 49, 53 (Mo. Ct. App. 1989)

("Just as a lawyer cannot be labeled ineffective because a
witness unexpectedly changes his testimony on the witness
stand ... he cannot be so labeled when a witness makes an
unexpected and nonresponsive answer that contains inadmissible
evidence.").

Crespi testified that his strategy was to show that
Beckworth was the leader and instigator of the events that
lead to Thweatt's death and that Peacock's testimon