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JOINER, Judge. 

Anthony Lee S t a n l e y a ppealed h i s c o n v i c t i o n and sentence 

of death f o r the i n t e n t i o n a l murder of Henry Smith, made 

c a p i t a l because i t was committed d u r i n g the course of a f i r s t -

degree ro b b e r y . See § 13A-5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975. T h i s 
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Court a f f i r m e d h i s c o n v i c t i o n but remanded the case f o r the 

t r i a l c o u r t " t o amend i t s s e n t e n c i n g o r d e r t o c l a r i f y i t s 

f i n d i n g s r e g a r d i n g the j u d i c i a l o v e r r i d e of the j u r y ' s 

recommendation of l i f e imprisonment w i t h o u t p a r o l e " and " t o 

reweigh the a g g r a v a t i n g c i r c u m s t a n c e s and the m i t i g a t i n g 

c i r c u m s t a n c e s and r e s e n t e n c e S t a n l e y . " S t a n l e y v. S t a t e , [Ms. 

CR-06-2236, Apr. 29, 2011] ___ So. 3d ___ , ___ ( A l a . Crim. 

App. 2011) ("Stanley I " ) . The t r i a l c o u r t c o m p l i e d w i t h our 

i n s t r u c t i o n s , and, on r e t u r n t o remand, t h i s Court on August 

26, 2011, a f f i r m e d the t r i a l c o u r t ' s amended s e n t e n c i n g o r d e r . 

S t a n l e y v. S t a t e , [Ms. CR-06-2236, Aug. 26, 2011] So. 3d 

___ ( A l a . Crim. App. 2011) ( o p i n i o n on r e t u r n t o remand) 

("Stanley I I " ) . 

The Alabama Supreme Co u r t , i n an o r d e r d a t e d August 17, 

2012, summarily v a c a t e d our judgment i n S t a n l e y I I and 

remanded the case " w i t h i n s t r u c t i o n s t h a t [the Court of 

C r i m i n a l Appeals] a l l o w the p a r t i e s t o b r i e f the i s s u e s r a i s e d 

by the t r i a l c o u r t ' s amended s e n t e n c i n g o r d e r , and then 

address those i s s u e s by f u r t h e r o p i n i o n . " Ex p a r t e S t a n l e y 

(No. 1110298). In compliance w i t h the Supreme C o u r t ' s 

i n s t r u c t i o n s , we o r d e r e d b r i e f i n g on the amended s e n t e n c i n g 
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o r d e r . The p a r t i e s completed b r i e f i n g on November 28, 2012. 

We now address the i s s u e s S t a n l e y has r a i s e d r e g a r d i n g the 

amended s e n t e n c i n g o r d e r , and we a g a i n r e v i e w the amended 

s e n t e n c i n g o r d e r and a f f i r m S t a n l e y ' s sentence of death. 

D i s c u s s i o n 

In i t s o r i g i n a l s e n t e n c i n g o r d e r and a g a i n i n i t s amended 

s e n t e n c i n g o r d e r , the t r i a l c o u r t found t h a t the S t a t e 

s u f f i c i e n t l y p r o v ed the e x i s t e n c e of t h r e e a g g r a v a t i n g 

c i r c u m s t a n c e s : (1) t h a t S t a n l e y had been p r e v i o u s l y c o n v i c t e d 

of a f e l o n y i n v o l v i n g the use or t h r e a t of v i o l e n c e t o the 

p e r s o n ; (2) t h a t S t a n l e y committed the c a p i t a l o f f e n s e of 

i n t e n t i o n a l murder w h i l e he was an a c c o m p l i c e i n the 

commission o f , or an attempt t o commit, or f l i g h t a f t e r 

c o m m i t t i n g or a t t e m p t i n g t o commit, a f i r s t - d e g r e e r o b b e r y ; 

and (3) t h a t S t a n l e y committed a c a p i t a l o f f e n s e t h a t was 

e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l when compared t o o t h e r 

c a p i t a l o f f e n s e s . See §§ 13A-5-47(d); 13A-5-49(2), ( 4 ) , and 

(8) ; 13A-5-50, A l a . Code 1975; and S t a n l e y I , So. 3d a t 

As t o the s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s , the t r i a l 

c o u r t i n i t s o r i g i n a l s e n t e n c i n g o r d e r c o n s i d e r e d the 
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s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s and found none t o e x i s t . 

See §§ 13A-5-47(d) and 13A-5-51, A l a . Code 1975; S t a n l e y I , 

So. 3d a t . The t r i a l c o u r t r e i t e r a t e d i n i t s amended 

s e n t e n c i n g o r d e r t h a t i t found no s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e s . 

As t o the t r i a l c o u r t ' s f i n d i n g s c o n c e r n i n g the 

n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s , i n i t s second amended 

s e n t e n c i n g o r d e r the t r i a l c o u r t s t a t e d t h a t S t a n l e y p r e s e n t e d 

e v i d e n c e r e g a r d i n g h i s f a m i l y h i s t o r y and h i s a l c o h o l and drug 

abuse. S t a n l e y p r e s e n t e d the t e s t i m o n y of a m i t i g a t i o n 

s p e c i a l i s t and of h i s p a r e n t s and h i s o l d e r s i s t e r c o n c e r n i n g 

t h e i r remorse about the d i f f i c u l t i e s of h i s c h i l d h o o d , of the 

e f f e c t s on S t a n l e y of drug and a l c o h o l use, and of the 

improvement i n S t a n l e y ' s b e h a v i o r s i n c e h i s i n c a r c e r a t i o n . 

The t r i a l c o u r t s t a t e d t h a t , a l t h o u g h S t a n l e y p r e s e n t e d t h i s 

e v i d e n c e i n m i t i g a t i o n , i t d i d not f i n d and c o n s i d e r t h i s 

e v i d e n c e t o be e v i d e n c e of a n o n s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e . See §§ 13A-5-47(d) and 13A-15-52, A l a . Code 

1975. 

The t r i a l c o u r t , i n i t s amended s e n t e n c i n g o r d e r , 

c o n s i d e r e d and found t h a t the j u r y ' s recommendation of a 
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sentence of l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 

p a r o l e was a n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e , and i t 

a s s i g n e d the j u r y ' s a d v i s o r y v e r d i c t s i g n i f i c a n t w e i g h t . See 

§ 13A-5-47(e), A l a . Code 1975; § 13A-15-52, A l a . Code 1975; Ex  

p a r t e Tomlin, 909 So. 2d 283, 286 ( A l a . 2003); Ex p a r t e  

C a r r o l l , 852 So. 2d 833, 836 ( A l a . 2002); Ex p a r t e T a y l o r , 808 

So. 2d 1215 ( A l a . 2001). The t r i a l c o u r t then s t a t e d i t s 

reasons f o r g i v i n g the j u r y ' s recommendation the c o n s i d e r a t i o n 

i t gave i t , n o t i n g s p e c i f i c a l l y t h a t the j u r y ' s v o t e i n f a v o r 

of l i f e imprisonment was 8 t o 4. 

T h e r e a f t e r , the t r i a l c o u r t reweighed the a g g r a v a t i n g 

c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s and a g a i n 

s e ntenced S t a n l e y t o death. 

The t r i a l c o u r t s t a t e d i n i t s amended s e n t e n c i n g o r d e r 

t h a t i t "adopt[ed] a l l p o r t i o n s of i t s o r i g i n a l Order of Court 

on I m p o s i t i o n of Sentence i n t h i s cause d a t e d June 19, 2007, 

as i f f u l l y s e t out h e r e i n , u n l e s s amended i n t h i s Order." 

(RTR, C. 219.) 

In h i s b r i e f on r e t u r n t o remand, S t a n l e y i d e n t i f i e s f i v e 

i s s u e s . 

I . 
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As noted, i n i t s amended s e n t e n c i n g o r d e r , the t r i a l 

c o u r t found t h a t the j u r y ' s recommendation of a sentence of 

l i f e imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e was a 

n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e , and the t r i a l c o u r t 

t h e r e f o r e a s s i g n e d the j u r y ' s a d v i s o r y v e r d i c t s i g n i f i c a n t 

w e i g h t . The t r i a l c o u r t , i n r e j e c t i n g the j u r y ' s 

recommendation, s t a t e d s p e c i f i c a l l y : 

"The c o u r t understands and a p p r e c i a t e s the 
s i g n i f i c a n c e of the j u r y ' s recommendation, g i v e s i t 
s i g n i f i c a n t w e i g h t , and, as mentioned, has 
c o n s i d e r e d t h i s m i t i g a t i n g c i r c u m s t a n c e . The c o u r t 
does note though t h a t the v o t e of the j u r y was 8-4 
or 66.66% i n f a v o r of l i f e w i t h o u t p a r o l e . 

"The c o u r t f u r t h e r understands and a p p r e c i a t e s 
t h a t such a v e r d i c t , i n Alabama, i s a d v i s o r y f o r the 
t r i a l c o u r t and t h a t the f i n a l d e c i s i o n , as r e l a t e s 
to s e n t e n c i n g , l i e s w i t h the t r i a l c o u r t . 

" T h i s c o u r t , a c c o r d i n g l y , has r e v i e w e d t e s t i m o n y 
g i v e n d u r i n g the g u i l t , p e n a l t y , and s e n t e n c i n g 
phases of the t r i a l ; Alabama law p e r t a i n i n g t o 
s e n t e n c i n g ; the a g g r a v a t i n g and m i t i g a t i n g 
c i r c u m s t a n c e s o u t l i n e d i n the c o u r t ' s o r i g i n a l 
s e n t e n c i n g o r d e r and i n t h i s o r d e r . 

" I n a d d i t i o n , the Court would s t a t e t h a t a t the 
time the j u r y took t h i s case under advisement they 
had j u s t h e a r d e m o t i o n a l t e s t i m o n y , d u r i n g the 
p e n a l t y phase, from [ S t a n l e y ' s ] f a m i l y , i n c l u d i n g 
h i s p a r e n t s and o l d e r s i s t e r . T h i s f a m i l i a l 
t e s t i m o n y i n c l u d e d remorse over [ S t a n l e y ' s ] 
c h i l d h o o d , the s o c i a l e f f e c t s drug and a l c o h o l usage 
had on [ S t a n l e y ] ; how c a r i n g [ S t a n l e y ] was and had 
become; improvement i n [ S t a n l e y ' s ] b e h a v i o r s i n c e 
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i n c a r c e r a t e d and i n g e n e r a l , how h a r d t h i s has been 
on t h e i r f a m i l y . 

"The j u r y had a l s o h e a r d t e s t i m o n y from 
m i t i g a t i o n s p e c i a l i s t , Dr. J . Davis M a r t i n , who 
l i k e w i s e t e s t i f i e d as t o [ S t a n l e y ' s ] t r o u b l e d youth, 
and t h a t , ' i f [ S t a n l e y ] i s sentenced t o death t h a t 
[ S t a n l e y ' s p a r e n t s ' ] h e a l t h would d e t e r i o r a t e v e r y 
t r a u m a t i c a l l y and q u i c k l y ... so not o n l y would 
[ S t a n l e y ] be put t o death, the whole f a m i l y u n i t 
would e s s e n t i a l l y break a p a r t . ' 

" I t was ind e e d , gut-wrenching t e s t i m o n y , and the 
c o u r t can f u l l y u n d e r s t a n d a j u r y f e e l i n g compassion 
f o r the S t a n l e y f a m i l y . 

" N e v e r t h e l e s s , the c o u r t f i n d s t h a t the t h r e e 
(3) a g g r a v a t i n g c i r c u m s t a n c e s i t has found t o e x i s t 
f a r outweigh the n o n s t a t u t o r y m i t i g a t i n g 
c i r c u m s t a n c e even though i t e x i s t s i n the form of a 
j u r y v e r d i c t . 

" F u r t h e r , the Court f i n d s t h a t many people l i v e 
i n f a r worse f a m i l y c i r c u m s t a n c e s than what 
[ S t a n l e y ] e x p e r i e n c e d ; t h a t many peop l e have 
s u f f e r e d from the ravages of drug and a l c o h o l abuse 
such as [ S t a n l e y ] ; t h a t many peop l e have grown up i n 
s o c i a l l y e c o n o m i c a l l y i m p o v e r i s h e d c o n d i t i o n s such 
as [ S t a n l e y ] ; y e t , few, i n d e e d v e r y few, go on t o 
commit a c a p i t a l murder crime of the n a t u r e 
[ S t a n l e y ] committed. 

" F u r t h e r , the c o u r t f i n d s no c r e d i b l e e v i d e n c e 
t h a t any of these f a c t o r s i n f l u e n c e d the commission 
of the crime [ S t a n l e y ] committed. 

"The c o u r t cannot fathom the h o r r o r and t e r r o r 
the v i c t i m e x p e r i e n c e d from the b r u t a l i t y [ S t a n l e y ] 
p e r p e t r a t e d on him. As t h i s c o u r t s t a t e d i n i t s 
o r i g i n a l s e n t e n c i n g o r d e r , t o - w i t : 

"'By any s t a n d a r d a c c e p t a b l e t o 
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c i v i l i z e d s o c i e t y , t h i s crime was e x t r e m e l y 
gruesome and b a r b a r i c . I t was p e r p e t u a t e d 
w i t h a h e a r t l e s s i n f l i c t i o n of b r u t a l i t y 
and w i t h u t t e r i n d i f f e r e n c e t o the 
s u f f e r i n g of the v i c t i m and w i t h a t o t a l 
d i s r e g a r d of human l i f e . The c o u r t 
r e c o g n i z e s t h a t a l l c a p i t a l o f f e n s e s are 
h e i n o u s , a t r o c i o u s and c r u e l t o some 
e x t e n t , but the degree of h e i n o u s n e s s , 
a t r o c i o u s n e s s and c r u e l t y w h i c h 
c h a r a c t e r i z e s t h i s o f f e n s e exceeds t h a t 
which i s common t o a l l c a p i t a l o f f e n s e s . ' 

" I t i s d i f f i c u l t f o r t h i s c o u r t t o imagine any 
case more d e s e r v i n g of the death p e n a l t y . The 
s e n s e l e s s b a r b a r i c and a n i m a l i s t i c n a t u r e of t h i s 
crime p r o v i d e s a major reason t h i s c o u r t b e l i e v e s a 
j u r y o v e r r i d e not o n l y i s j u s t i f i e d but n e c e s s a r y 
under the c i r c u m s t a n c e s and f o r j u s t i c e t o p r e v a i l . 

" T h i s c o u r t does not make t h i s d e c i s i o n l i g h t l y 
b ut w i t h a g r e a t d e a l of thought and d e l i b e r a t i o n 
b u t t r e s s e d by a s t r o n g sense of b e h a v i o r any 
c i v i l i z e d s o c i e t y can w i t h s t a n d . 

" T h e r e f o r e , a f t e r c o n s i d e r a t i o n of a l l the 
m a t t e r s t h a t were p r e s e n t e d t o t h i s c o u r t , the 
t e s t i m o n y h e a r d a t t r i a l and a t the s e n t e n c i n g 
h e a r i n g b e f o r e t h i s c o u r t , b o t h i n a g g r a v a t i o n and 
m i t i g a t i o n and a f t e r the a n a l y s i s of the a g g r a v a t i n g 
and m i t i g a t i n g c i r c u m s t a n c e s s e t out i n the c o u r t ' s 
o r i g i n a l s e n t e n c i n g o r d e r and t h i s amended 
s e n t e n c i n g o r d e r and f o r the reasons s t a t e d i n t h i s 
o r d e r , the Court does now f i n d t h a t the a g g r a v a t i n g 
c i r c u m s t a n c e s outweigh the m i t i g a t i n g c i r c u m s t a n c e s , 
and the Court does hereby o v e r r i d e the j u r y ' s 
recommendation of l i f e w i t h o u t p a r o l e and does a f f i x 
[ S t a n l e y ' s ] punishment a t death by l e t h a l 
i n j e c t i o n . " 

(RTR. C. 216-18.) 
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S t a n l e y argues, i n I s s u e I of h i s b r i e f , t h a t "the t r i a l 

c o u r t ' s o v e r r i d e of the j u r y ' s l i f e v e r d i c t i n t h i s case 

f a i l e d t o comply w i t h Alabama Supreme Court p r e c e d e n t s 

g o v e r n i n g j u d i c i a l o v e r r i d e . " ( S t a n l e y ' s b r i e f , p. 10.) 

S p e c i f i c a l l y , S t a n l e y contends t h a t the o v e r r i d e i s i n 

c o n f l i c t w i t h Ex p a r t e T a y l o r , 808 So. 2d 1215 ( A l a . 2001); Ex  

p a r t e C a r r o l l , 852 So. 2d 833 ( A l a . 2002); and Ex p a r t e  

Tomlin, 909 So. 2d 283 ( A l a . 2003) . The r u l e from those 

c a s e s , a c c o r d i n g t o S t a n l e y , i s t h a t " t r i a l c o u r t s s h o u l d g i v e 

d e f e r e n c e t o j u r y l i f e v o t e s and o v e r r i d e o n l y when t h e r e are 

o b j e c t i v e reasons t o q u e s t i o n the r e l i a b i l i t y of the j u r y ' s 

f a c t - f i n d i n g (whether t h a t i s because the j u r y d i d not have 

access t o a l l r e l e v a n t i n f o r m a t i o n or j u r o r s were unable t o 

f o l l o w t h e i r o a t h s ) . " ( S t a n l e y ' s b r i e f , p. 12.) 

S t a n l e y argues t h a t the t r i a l c o u r t f a i l e d t o comply w i t h 

T a y l o r , C a r r o l l , and Tomlin because, he says, "the t r i a l c o u r t 

p r o v i d e d no j u s t i f i c a t i o n f o r o v e r r i d e o t h e r than i t s mere 

disagreement w i t h the j u r y ' s w e i g h i n g of the a g g r a v a t i n g and 

m i t i g a t i n g c i r c u m s t a n c e s , and thus i m p r o p e r l y reduced the 

j u r y ' s r o l e t o a n u l l i t y . " ( S t a n l e y ' s r e p l y b r i e f , p. 2.) We 

d i s a g r e e . 
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In T a y l o r , the Alabama Supreme Court h e l d t h a t , based on 

the r e q u i r e m e n t s of § 13A-5-47(d) and ( e ) , 1 A l a . Code 1975, 

"the t r i a l judge must s t a t e s p e c i f i c reasons f o r g i v i n g the 

j u r y ' s recommendation the c o n s i d e r a t i o n he gave i t . " 808 So. 

2d a t 1219. As i n d i c a t e d i n the quoted p o r t i o n of the amended 

s e n t e n c i n g o r d e r , the t r i a l c o u r t s t a t e d the " s p e c i f i c reasons 

f o r g i v i n g the j u r y ' s recommendation the c o n s i d e r a t i o n [the 

1 S e c t i o n 13A-5-47(d) and (e) p r o v i d e : 

"(d) Based upon the e v i d e n c e p r e s e n t e d a t t r i a l , 
the e v i d e n c e p r e s e n t e d d u r i n g the sentence h e a r i n g , 
and the p r e - s e n t e n c e i n v e s t i g a t i o n r e p o r t and any 
e v i d e n c e s u b m i t t e d i n c o n n e c t i o n w i t h i t , the t r i a l 
c o u r t s h a l l e n t e r s p e c i f i c w r i t t e n f i n d i n g s 
c o n c e r n i n g the e x i s t e n c e or n o n e x i s t e n c e of each 
a g g r a v a t i n g c i r c u m s t a n c e enumerated i n S e c t i o n 
13A-5-49, each m i t i g a t i n g c i r c u m s t a n c e enumerated i n 
S e c t i o n 13A-5-51, and any a d d i t i o n a l m i t i g a t i n g 
c i r c u m s t a n c e s o f f e r e d p u r s u a n t t o S e c t i o n 13A-5-52. 
The t r i a l c o u r t s h a l l a l s o e n t e r w r i t t e n f i n d i n g s of 
f a c t s summarizing the crime and the defendant's 
p a r t i c i p a t i o n i n i t . 

"(e) In d e c i d i n g upon the sentence, the t r i a l 
c o u r t s h a l l determine whether the a g g r a v a t i n g 
c i r c u m s t a n c e s i t f i n d s t o e x i s t outweigh the 
m i t i g a t i n g c i r c u m s t a n c e s i t f i n d s t o e x i s t , and i n 
d o i n g so the t r i a l c o u r t s h a l l c o n s i d e r the 
recommendation of the j u r y c o n t a i n e d i n i t s a d v i s o r y 
v e r d i c t , u n l e s s such a v e r d i c t has been waived 
p u r s u a n t t o S e c t i o n 13A-5-46(a) or 13A-5-46(g). 
While the j u r y ' s recommendation c o n c e r n i n g sentence 
s h a l l be g i v e n c o n s i d e r a t i o n , i t i s not b i n d i n g upon 
the c o u r t . " 
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t r i a l c o u r t ] gave i t , " T a y l o r , 808 So. 2d a t 1219, and the 

t r i a l c o u r t t h e r e f o r e c o m p l i e d w i t h T a y l o r . Among o t h e r 

t h i n g s , the t r i a l c o u r t n oted t h a t the S t a n l e y f a m i l y had 

g i v e n "gut-wrenching" and " e m o t i o n a l " t e s t i m o n y e x p r e s s i n g 

remorse over S t a n l e y ' s c h i l d h o o d and the e f f e c t s t h a t drug and 

a l c o h o l usage had had on S t a n l e y . F u r t h e r , the t r i a l c o u r t 

d e s c r i b e d as "gut-wrenching" and " e m o t i o n a l " t e s t i m o n y 

i n d i c a t i n g t h a t a death sentence would l i k e l y cause a 

" t r a u m a t i c " and " q u i c k " d e t e r i o r a t i o n of S t a n l e y ' s p a r e n t s ' 

h e a l t h and cause the S t a n l e y f a m i l y t o " e s s e n t i a l l y break 

a p a r t . " The t r i a l c o u r t , however, d i s a g r e e d w i t h the j u r y ' s 

c o n c l u s i o n t h a t t h i s e v i d e n c e was m i t i g a t i n g . 2 S p e c i f i c a l l y , 

the t r i a l c o u r t n oted " t h a t many people l i v e i n f a r worse 

f a m i l y c i r c u m s t a n c e s than what [ S t a n l e y ] e x p e r i e n c e d ; t h a t 

many peo p l e have s u f f e r e d from the ravages of drug and a l c o h o l 

abuse such as [ S t a n l e y ] ; t h a t many people have grown up i n 

s o c i a l l y e c o n o m i c a l l y i m p o v e r i s h e d c o n d i t i o n s such as 

[ S t a n l e y ] ; y e t , few, in d e e d v e r y few, go on t o commit a 

c a p i t a l murder crime of the n a t u r e [ S t a n l e y ] committed." 

2 I n P a r t IV, we address S t a n l e y ' s arguments r e g a r d i n g the 
t r i a l c o u r t ' s r e f u s a l t o f i n d t h i s e v i d e n c e t o be m i t i g a t i o n 
e v i d e n c e . 
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A d d i t i o n a l l y , the t r i a l c o u r t s t a t e d t h a t i t "[found] no 

c r e d i b l e e v i d e n c e t h a t any of these f a c t o r s i n f l u e n c e d the 

commission of the crime [ S t a n l e y ] committed." 3 

In C a r r o l l , the Alabama Supreme Court s t a t e d : 

"We take t h i s o p p o r t u n i t y t o f u r t h e r e x p l a i n the 
e f f e c t of a j u r y ' s recommendation of l i f e 
imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e . 
Such a recommendation i s t o be t r e a t e d as a  
m i t i g a t i n g c i r c u m s t a n c e . The weight t o be g i v e n  
t h a t m i t i g a t i n g c i r c u m s t a n c e s h o u l d depend upon the  
number of j u r o r s recommending a sentence of l i f e  
imprisonment w i t h o u t p a r o l e , and a l s o upon the  
s t r e n g t h of the f a c t u a l b a s i s f o r such a  
recommendation i n the form of i n f o r m a t i o n known t o  
the j u r y , such as c o n f l i c t i n g e v i d e n c e c o n c e r n i n g 
the i d e n t i t y of the ' t r i g g e r m a n ' or a recommendation 
of l e n i e n c y by the v i c t i m ' s f a m i l y ; the j u r y ' s 
recommendation may be o v e r r i d d e n based upon 
i n f o r m a t i o n known o n l y t o the t r i a l c o u r t and not t o 
the j u r y , when such i n f o r m a t i o n can p r o p e r l y be used 
t o undermine a m i t i g a t i n g c i r c u m s t a n c e . " 

C a r r o l l , 852 So. 2d a t 836 (emphasis added). In T omlin, the 

Alabama Supreme Court h e l d t h a t a 12-0 j u r y recommendation of 

l i f e imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e was 

e n t i t l e d t o " g r e a t w e i g h t . " 909 So. 2d a t 286. Here, the 

t r i a l c o u r t c o m p l i e d w i t h C a r r o l l and Tomlin (1) by f i n d i n g 

3 I n P a r t V, we address S t a n l e y ' s c o n t e n t i o n t h a t the t r i a l 
c o u r t ' s statement i n t h i s r e g a r d i s i n c o n f l i c t w i t h Tennard  
v. D r e t k e , 542 U.S. 274 (2004), and Smith v. Texas, 543 U.S. 
37 (2004). 
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t h a t the j u r y ' s recommendation was "a n o n - s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e , ... and the c o u r t does c o n s i d e r i t , " and (2) by 

a s s i g n i n g the j u r y ' s recommendation " s i g n i f i c a n t w e i g h t " based 

on the 8-4 v o t e i n f a v o r of l i f e imprisonment w i t h o u t the 

p o s s i b i l i t y of p a r o l e . 

U l t i m a t e l y , the t r i a l c o u r t found t h a t the t h r e e 

a g g r a v a t i n g c i r c u m s t a n c e s f a r outweighed the one m i t i g a t i n g 

c i r c u m s t a n c e (the j u r y ' s a d v i s o r y v e r d i c t ) . (RTR C. 217.) 

The t r i a l c o u r t d i d not f i n d c o m p e l l i n g the m i t i g a t i n g 

e v i d e n c e S t a n l e y p r e s e n t e d . In c o n t r a s t , the t r i a l c o u r t 

found t h a t S t a n l e y ' s crime was " e x t r e m e l y gruesome and 

b a r b a r i c " and "was p e r p e t r a t e d w i t h a h e a r t l e s s i n f l i c t i o n of 

b r u t a l i t y and w i t h u t t e r i n d i f f e r e n c e t o the s u f f e r i n g of the 

v i c t i m and w i t h a t o t a l d i s r e g a r d of human l i f e . " (RTR C. 

218.) 

S t a n l e y has not demonstrated t h a t the t r i a l c o u r t ' s 

d e c i s i o n i s i n c o n f l i c t w i t h T a y l o r , Tomlin, or C a r r o l l . 

Moreover, S t a n l e y ' s case i s f a c t u a l l y d i s t i n g u i s h a b l e from 

Tomlin and C a r r o l l , i n which the Supreme Court r e v e r s e d the 

t r i a l c o u r t ' s o v e r r i d e of the j u r y ' s recommendation of l i f e 

imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e . In Tomlin, 
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the j u r y ' s recommendation was 12-0 i n f a v o r of l i f e 

imprisonment, and o n l y one a g g r a v a t i n g c i r c u m s t a n c e e x i s t e d - ¬

t h a t "'[Tomlin] committed murder i n the f i r s t degree wherein 

two human b e i n g s were i n t e n t i o n a l l y k i l l e d by the defendant by 

a s e r i e s of a c t s . ' " 909 So. 2d a t 285 ( q u o t i n g the t r i a l 

c o u r t ' s o r d e r ) . F u r t h e r , the t r i a l c o u r t j u s t i f i e d the 

o v e r r i d e based on an i m p e r m i s s i b l e f a c t o r - - i . e . , t h a t " ' [ t ] h e 

o t h e r p e r p e t r a t o r i n t h i s crime ... was c o n v i c t e d ... and 

s e ntenced t o d e a t h . ' " 909 So. 2d a t 287 ( q u o t i n g the t r i a l 

c o u r t ' s o r d e r ) . In C a r r o l l , the j u r y ' s recommendation was 10¬

2 i n f a v o r of l i f e imprisonment. L i k e Tomlin, C a r r o l l 

i n v o l v e d one a g g r a v a t i n g c i r c u m s t a n c e - - t h a t the murder had 

taken p l a c e d u r i n g a robbery--and the t r i a l c o u r t j u s t i f i e d 

the o v e r r i d e based, i n p a r t , on an i m p e r m i s s i b l e f a c t o r : 

C a r r o l l ' s i n c a r c e r a t i o n f o r y o u t h f u l - o f f e n d e r a d j u d i c a t i o n s . 

C a r r o l l , 852 So. 2d a t 835-36. 

In the p r e s e n t case, however, the j u r y ' s recommendation 

was 8-4 i n f a v o r of l i f e imprisonment w i t h o u t the p o s s i b i l i t y 

of p a r o l e . F u r t h e r , as noted, t h e r e were t h r e e a g g r a v a t i n g 

c i r c u m s t a n c e s , i n c l u d i n g the a g g r a v a t i n g c i r c u m s t a n c e " [ t ] h a t 

the c a p i t a l o f f e n s e [ S t a n l e y ] committed was e s p e c i a l l y 
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he i n o u s , a t r o c i o u s , or c r u e l compared t o o t h e r c a p i t a l 

o f f e n s e s " (RTR C. 216)--a p o i n t the t r i a l c o u r t emphasized i n 

i t s o r d e r o v e r r i d i n g the j u r y ' s a d v i s o r y v e r d i c t . F i n a l l y , 

t h e r e i s no i n d i c a t i o n t h a t the t r i a l c o u r t j u s t i f i e d i t s 

o v e r r i d e based on any i m p e r m i s s i b l e f a c t o r . T h e r e f o r e , 

C a r r o l l and Tomlin are d i s t i n g u i s h a b l e from t h i s case. 

I I . 

S t a n l e y argues, i n Issue I I of h i s b r i e f , t h a t "the t r i a l 

c o u r t ' s o v e r r i d e based on the p r e s e n t a t i o n of c l a s s i c 

m i t i g a t i o n e v i d e n c e negated the j u r y ' s c o n s i d e r a t i o n of 

m i t i g a t i o n i n v i o l a t i o n [of] the E i g h t h and F o u r t e e n t h 

Amendments." ( S t a n l e y ' s b r i e f , p. 17.) S t a n l e y contends: 

"The o n l y j u s t i f i c a t i o n t h a t the t r i a l c o u r t gave 
f o r d i s c o u n t i n g the j u r y ' s v e r d i c t i s t h a t the j u r y 
c o n s i d e r e d c l a s s i c m i t i g a t i n g evidence--'remorse 
over [ S t a n l e y ' s ] c h i l d h o o d , the s o c i a l a f f e c t s drug 
and a l c o h o l usage had on [ S t a n l e y ] ; how c a r i n g 
[ S t a n l e y ] was and had become; improvement i n 
[ S t a n l e y ' s ] b e h a v i o r s i n c e i n c a r c e r a t e d and i n 
g e n e r a l , how h a r d t h i s had been on [ S t a n l e y ' s ] 
f a m i l y ' - - a n d may have u n d e r s t a n d a b l y responded t o 
t h i s m i t i g a t i n g e v i d e n c e w i t h 'compassion.' By 
r e j e c t i n g the j u r y ' s v e r d i c t because i t c o n s i d e r e d 
m i t i g a t i n g e v i d e n c e , the judge u n c o n s t i t u t i o n a l l y 
negated the j u r y ' s c o n s i d e r a t i o n of m i t i g a t i o n . 

" I f the j u r y ' s v e r d i c t can be e n t i t l e d t o l e s s 
w eight because i t c o n s i d e r e d l e g i t i m a t e m i t i g a t i n g 
e v i d e n c e , then the j u r y ' s c o n s i d e r a t i o n of t h i s 
e v i d e n c e was i n e f f e c t e x c l u d e d from the s e n t e n c i n g 
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d e t e r m i n a t i o n . At a minimum, ' i t was as i f the 
t r i a l judge had i n s t r u c t e d a j u r y t o d i s r e g a r d the 
m i t i g a t i n g e v i d e n c e [ S t a n l e y ] p r o f f e r e d on h i s 
b e h a l f , ' Eddings [v. Oklahoma], 455 U.S. [104,] a t 
114 [ ( 1 9 8 2 ) ] , which would u n q u e s t i o n a b l y be 
u n c o n s t i t u t i o n a l . " 

T h i s argument i s w i t h o u t m e r i t . The t r i a l c o u r t d i d not 

ex c l u d e m i t i g a t i n g e v i d e n c e from the j u r y ' s c o n s i d e r a t i o n , nor 

d i d any a c t i o n of the t r i a l c o u r t have the e f f e c t of e x c l u d i n g 

such e v i d e n c e from the j u r y ' s c o n s i d e r a t i o n . 

As we d i s c u s s i n more d e t a i l i n P a r t IV, the t r i a l c o u r t 

has the a u t h o r i t y under Alabama law t o d i s a g r e e w i t h the 

j u r y ' s s e n t e n c i n g recommendation i n a c a p i t a l case, i n c l u d i n g 

the a u t h o r i t y (1) t o d i s a g r e e w i t h the j u r y ' s c o n c l u s i o n t h a t 

c e r t a i n e v i d e n c e i s m i t i g a t i n g under the p a r t i c u l a r f a c t s of 

the case and (2) t o d i s a g r e e w i t h the weight the j u r y a s s i g n s 

a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s under the p a r t i c u l a r 

f a c t s of the case. Here, the t r i a l c o u r t d i s a g r e e d w i t h the 

j u r y ' s l i f e - i m p r i s o n m e n t - w i t h o u t - t h e - p o s s i b i l i t y - o f - p a r o l e 

recommendation because the " e m o t i o n a l " and "gut-wrenching" 

n a t u r e of the m i t i g a t i n g e v i d e n c e ( r e g a r d i n g S t a n l e y ' s 

u p b r i n g i n g , h i s drug and a l c o h o l usage, and how S t a n l e y ' s 

crime and h i s i n c a r c e r a t i o n had a d v e r s e l y a f f e c t e d the S t a n l e y 

f a m i l y ) had, i n the t r i a l c o u r t ' s view, caused the j u r y t o 
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a t t r i b u t e more weight t o the m i t i g a t i n g e v i d e n c e than was 

a p p r o p r i a t e , g i v e n the p a r t i c u l a r l y e g r e g i o u s n a t u r e of the 

a g g r a v a t i n g c i r c u m s t a n c e s . The t r i a l c o u r t ' s disagreement 

w i t h the j u r y f o r those reasons i s not p r o h i b i t e d by Alabama 

law. See, e.g., T a y l o r , 808 So. 2d a t 1219 ( a f f i r m i n g 

o v e r r i d e where, i n the t r i a l c o u r t ' s o p i n i o n , the defendant's 

crimes were "'abominably a g g r a v a t e d and, a t b e s t , o n l y f a i n t l y 

m i t i g a t e d ' " ; i n d i s c o u n t i n g the j u r y ' s c o n c l u s i o n r e g a r d i n g 

the m i t i g a t i n g e v i d e n c e , the t r i a l c o u r t found t h a t " ' [ w ] h i l e 

the j u r o r s i n t h i s case were c o o p e r a t i v e , harmonious, 

d i l i g e n t , and a t t e n t i v e , some j u r o r s ' o u t b u r s t s of emotion 

a f t e r t h e y found the defendant g u i l t y of c a p i t a l murder 

i n d i c a t e d t h a t they were overwhelmed by t h e i r impending duty 

t o c o n s i d e r the death p e n a l t y as r e q u i r e d by l a w " ) ; 4 S c o t t v. 

4 S t a n l e y p o i n t s out t h a t the t r i a l c o u r t here found i n i t s 
o r i g i n a l s e n t e n c i n g o r d e r t h a t "the elements of p a s s i o n , 
p r e j u d i c e or o t h e r a r b i t r a r y f a c t o r s were not p r e s e n t i n the 
j u r y ' s v e r d i c t which a f f i x e d punishment a t l i f e imprisonment 
w i t h o u t p a r o l e . " (C. 273.) S t a n l e y argues t h a t T a y l o r i s 
t h e r e f o r e d i s t i n g u i s h a b l e . We d i s a g r e e . A l t h o u g h the t r i a l 
c o u r t i n T a y l o r s t a t e d t h a t some of the j u r o r s had " o u t b u r s t s 
of emotion" a f t e r the v e r d i c t of g u i l t y was e n t e r e d , the t r i a l 
c o u r t d i d not e x p r e s s l y f i n d t h a t the j u r y ' s s e n t e n c i n g 
recommendation i n t h a t case was the r e s u l t of " p a s s i o n , 
p r e j u d i c e , or o t h e r a r b i t r a r y f a c t o r s . " In S t a n l e y ' s case, i t 
was not i n c o n s i s t e n t f o r the t r i a l c o u r t t o f i n d t h a t the 
j u r y ' s recommendation was not the r e s u l t of " p a s s i o n , 
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S t a t e , [Ms. CR-08-1747, Oct. 5, 2012] So. 3d , ( A l a . 

Crim. App. 2012) ( a f f i r m i n g the t r i a l c o u r t ' s o v e r r i d e of the 

j u r y ' s recommendation of l i f e imprisonment w i t h o u t the 

p o s s i b i l i t y of p a r o l e where the o v e r r i d e was based, i n p a r t , 

on the " e m o t i o n a l " n a t u r e of the m i t i g a t i n g e v i d e n c e the j u r y 

h e a r d ) . 

I I I . 

S t a n l e y argues, i n Is s u e I I I of h i s b r i e f , t h a t "the 

t r i a l c o u r t f a i l e d t o a d e q u a t e l y c o n s i d e r and make f i n d i n g s 

r e g a r d i n g many of the n o n - s t a t u t o r y m i t i g a t i n g f a c t o r s 

p r e s e n t e d i n v i o l a t i o n of s t a t e and f e d e r a l law." ( S t a n l e y ' s 

b r i e f , p. 21.) S t a n l e y a s s e r t s t h a t the t r i a l c o u r t f a i l e d t o 

make " c l e a r " f i n d i n g s r e g a r d i n g the f o l l o w i n g : 

(1) S t a n l e y began u s i n g drugs as a c h i l d and r e c e i v e d 
i n p a t i e n t drug t r e a t m e n t f o r s i x weeks as a teenager; 

(2) S t a n l e y ' s drug use l i k e l y s e r i o u s l y a f f e c t e d h i s 
b r a i n development; 

p r e j u d i c e , or o t h e r a r b i t r a r y f a c t o r s " even though the j u r y ' s 
recommendation was l i k e l y i n f l u e n c e d by " e m o t i o n a l " and "gut-
wrenching" t e s t i m o n y . Indeed, the t r i a l c o u r t ' s amended 
s e n t e n c i n g o r d e r r e c o g n i z e s t h a t compassion was a r e a s o n a b l e 
( i . e . , not an a r b i t r a r y ) response t o the m i t i g a t i n g e v i d e n c e 
the j u r y heard; as our o p i n i o n d i s c u s s e s , however, i t a l s o was 
re a s o n a b l e f o r the t r i a l c o u r t t o d i s a g r e e w i t h the j u r y ' s 
w e i g h i n g of evi d e n c e of a g g r a v a t i n g and m i t i g a t i n g 
c i r c u m s t a n c e s . 
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(3) S t a n l e y ' s drug a d d i c t i o n i n c l u d e d becoming a d d i c t e d 
t o p a i n m e d i c a t i o n a f t e r he broke h i s neck and back i n a 
ca r a c c i d e n t ; 

(4) S t a n l e y had been u s i n g c r a c k c o c a i n e almost 
c o n t i n u o u s l y f o r the s i x months b e f o r e he k i l l e d Smith; 

(5) S t a n l e y had been u s i n g c r a c k c o c a i n e f o r f o u r days 
w i t h o u t e a t i n g or s l e e p i n g when he k i l l e d Smith; 

(6) S t a n l e y had d r a m a t i c a l l y changed f o r the b e t t e r 
s i n c e he stopped u s i n g drugs a f t e r h i s a r r e s t , which, 
S t a n l e y says, shows he had the p o t e n t i a l f o r 
r e h a b i l i t a t i o n through drug t r e a t m e n t ; 

(7) S t a n l e y had c l o s e r e l a t i o n s h i p s w i t h h i s f a m i l y , and 
h i s e x e c u t i o n would n e g a t i v e l y a f f e c t h i s f a m i l y ; 

(8) S t a n l e y had been a t t a c h e d t o h i s g r a n d f a t h e r and had 
devoted f i v e years t o c a r i n g f o r him b e f o r e h i s 
g r a n d f a t h e r ' s death; 

(9) S t a n l e y had a h i s t o r y , b e g i n n i n g i n h i s c h i l d h o o d , 
of d e p r e s s i o n , a n x i e t y , and h y p e r t e n s i o n ; 

(10) S t a n l e y had l o s t c o n s c i o u s n e s s on two o c c a s i o n s , 
" p o t e n t i a l l y i n d i c a t i n g a c o n c u s s i o n or o t h e r b r a i n 
i n j u r y " ; 

(11) " S t a n l e y would be a good peer c o u n s e l o r f o r o t h e r 
p r i s o n e r s " ; and 

(12) S t a n l e y was t a l e n t e d a t w r i t i n g p o e t r y . 

( S t a n l e y ' s b r i e f , pp. 21-25.) 

As S t a n l e y acknowledges, the t r i a l c o u r t made f i n d i n g s 

r e g a r d i n g s e v e r a l of the s p e c i f i c f a c t s l i s t e d above. In 

p a r t i c u l a r , the t r i a l c o u r t made s p e c i f i c f i n d i n g s r e g a r d i n g 
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S t a n l e y ' s f a m i l y h i s t o r y , and, as a p a r t of t h a t f a m i l y 

h i s t o r y , the t r i a l c o u r t i n c l u d e d v a r i o u s f a c t s about 

S t a n l e y ' s l i f e : S t a n l e y grew up i n an i m p o v e r i s h e d home; 

S t a n l e y ' s p a r e n t s ' r e l a t i o n s h i p w i t h each o t h e r was v o l a t i l e , 

and h i s p a r e n t s were v i o l e n t t o each o t h e r ; S t a n l e y began 

d r i n k i n g a t an e a r l y age; S t a n l e y e s s e n t i a l l y r a i s e d h i m s e l f 

from an e a r l y age; S t a n l e y had s u f f e r e d many e f f e c t s from drug 

and a l c o h o l use; and S t a n l e y had been c a r i n g b e f o r e the crime, 

and h i s b e h a v i o r had improved s i n c e h i s i n c a r c e r a t i o n . (RTR 

C. 215-17.) 

In Ex p a r t e Lewis, 24 So. 3d 540 ( A l a . 2009), the Alabama 

Supreme Court s t a t e d : 

"In C l a r k v. S t a t e , 896 So. 2d 584 ( A l a . Crim. 
App. 2000), the Court of C r i m i n a l Appeals conducted 
a p r o p e r r e v i e w of a t r i a l c o u r t ' s f a i l u r e t o f i n d 
t h a t p r o f f e r e d e v i d e n c e c o n s t i t u t e d a m i t i g a t i n g 
c i r c u m s t a n c e , s t a t i n g , i n p e r t i n e n t p a r t : 

"'The s e n t e n c i n g o r d e r shows t h a t the 
t r i a l c o u r t c o n s i d e r e d a l l of the 
m i t i g a t i n g e v i d e n c e o f f e r e d by C l a r k . The 
t r i a l c o u r t d i d not l i m i t or r e s t r i c t C l a r k 
i n any way as t o the evi d e n c e he p r e s e n t e d 
or the arguments he made r e g a r d i n g 
m i t i g a t i n g c i r c u m s t a n c e s . In i t s 
s e n t e n c i n g o r d e r , the t r i a l c o u r t addressed 
each s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e 
l i s t e d i n § 13A-5-51, A l a . Code 1975, and 
i t d e t e r m i n e d t h a t none of those 
c i r c u m s t a n c e s e x i s t e d under the evi d e n c e 
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p r e s e n t e d . A l t h o u g h the t r i a l c o u r t d i d  
not l i s t and make f i n d i n g s as t o the  
e x i s t e n c e or n o n e x i s t e n c e of each 
n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e 
o f f e r e d by C l a r k , as noted above, such a  
l i s t i n g i s not r e q u i r e d , and the t r i a l  
c o u r t ' s not making such f i n d i n g s i n d i c a t e s  
o n l y t h a t the t r i a l c o u r t found the o f f e r e d  
e v i d e n c e not t o be m i t i g a t i n g , not t h a t the  
t r i a l c o u r t d i d not c o n s i d e r t h i s e v i d e n c e . 
C l e a r l y , the t r i a l c o u r t c o n s i d e r e d C l a r k ' s 
p r o f f e r e d e v i d e n c e of m i t i g a t i o n but 
con c l u d e d t h a t the evi d e n c e d i d not r i s e t o 
the l e v e l of a m i t i g a t i n g c i r c u m s t a n c e . The 
t r i a l c o u r t ' s f i n d i n g s i n t h i s r e g a r d are 
su p p o r t e d by the r e c o r d . 

"'Because i t i s c l e a r from a re v i e w of 
the e n t i r e r e c o r d t h a t the t r i a l c o u r t 
u n d e r s t o o d i t s duty t o c o n s i d e r a l l the 
m i t i g a t i n g e v i d e n c e p r e s e n t e d by C l a r k , 
t h a t the t r i a l c o u r t d i d i n f a c t c o n s i d e r 
a l l such e v i d e n c e , and t h a t the t r i a l  
c o u r t ' s f i n d i n g s are s u p p o r t e d by the  
ev i d e n c e , we f i n d no e r r o r , p l a i n or 
o t h e r w i s e , i n the t r i a l c o u r t ' s f i n d i n g s 
r e g a r d i n g the s t a t u t o r y and n o n s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e s . ' 

"896 So. 2d a t 652-53 (emphasis added)." 

Ex p a r t e L e w i s , 24 So. 3d a t 545. As Lewis and C l a r k 

e s t a b l i s h , a t r i a l c o u r t i s not r e q u i r e d t o make an i t e m i z e d 

l i s t of the evi d e n c e i t f i n d s does not r i s e t o the l e v e l of 

n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s . 

In i t s amended s e n t e n c i n g o r d e r , the t r i a l c o u r t 

acknowledged t h a t S t a n l e y p r e s e n t e d e v i d e n c e r e g a r d i n g h i s 
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f a m i l y h i s t o r y and h i s a l c o h o l and drug abuse; s p e c i f i c a l l y , 

the t r i a l c o u r t c i t e d the t e s t i m o n y from a m i t i g a t i o n 

s p e c i a l i s t and from S t a n l e y ' s p a r e n t s and h i s o l d e r s i s t e r 

c o n c e r n i n g t h e i r remorse about the d i f f i c u l t i e s of h i s 

c h i l d h o o d , the e f f e c t s of h i s drug and a l c o h o l use, and of the 

improvement i n S t a n l e y ' s b e h a v i o r s i n c e h i s i n c a r c e r a t i o n . 

The t r i a l c o u r t , however, s t a t e d t h a t , a l t h o u g h S t a n l e y 

p r e s e n t e d e v i d e n c e of h i s f a m i l y h i s t o r y and h i s a l c o h o l and 

drug use and abuse i n m i t i g a t i o n , i t d i d not f i n d and c o n s i d e r 

t h i s t o be n o n s t a t u t o r y m i t i g a t i n g e v i d e n c e . See §§ 13A-5-

47(d) and 13A-15-52, A l a . Code 1975. 

" ' I t i s not r e q u i r e d t h a t the e v i d e n c e 
s u b m i t t e d by the accused as a n o n - s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e be weighed as a 
m i t i g a t i n g c i r c u m s t a n c e by the s e n t e n c e r , 
i n t h i s case, the t r i a l c o u r t ; a l t h o u g h 
c o n s i d e r a t i o n o f a l l m i t i g a t i n g 
c i r c u m s t a n c e s i s r e q u i r e d , the d e c i s i o n of 
whether a p a r t i c u l a r m i t i g a t i n g 
c i r c u m s t a n c e i s proven and the weight t o be 
g i v e n i t r e s t s w i t h the s e n t e n c e r . Cochran 
v. S t a t e , 500 So. 2d ^ ^ .tate, 500 So. 2d 1161 ( A l a . Crim. App. 

), a f f ' d i n p e r t i n e n t p a r t , remanded on 
o t h e r p a r t , 500 So. 2d 1179 ( A l a . 1985), 
a f f ' d on r e t u r n t o remand, 500 So. 2d 1188 
( A l a . Cr. App.), a f f ' d 500 So. 2d 1064 
( A l a . 1986), c e r t . d e n i e d , 481 U.S. 1033, 
107 S. Ct. 1965, 95 L. Ed. 2d 537 (1987).' 

"Haney v. S t a t e , 603 So. 2d 368, 389 ( A l a . Crim. 
App. 1991), a f f ' d , 603 So. 2d 412 ( A l a . 1992). See 
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a l s o Lewis v. S t a t e , 24 So. 3d 480, 531, ( A l a . Crim. 
App. 2006); Yeomans v. S t a t e , 898 So. 2d 878, 904 
905 ( A l a . Crim. App. 2004)." 

Spencer v. S t a t e , 58 So. 3d 215, 255 ( A l a . Crim. App. 2008) 

( o p i n i o n on r e t u r n t o second remand). 

B e f o r e i t reweighed the a g g r a v a t i n g and m i t i g a t i n g 

c i r c u m s t a n c e s i n i t s amended s e n t e n c i n g o r d e r on remand, the 

t r i a l c o u r t had determined t h a t the t e s t i m o n y r e g a r d i n g 

S t a n l e y ' s f a m i l y h i s t o r y d i d not c o n s t i t u t e m i t i g a t i n g 

e v i d e n c e . Thus, i n d e t e r m i n i n g t h a t no n o n s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e s e x i s t e d o t h e r than the j u r y ' s 

recommendation of l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 

p a r o l e , the t r i a l c o u r t c l e a r l y c o n s i d e r e d a l l the e v i d e n c e 

p r e s e n t e d by S t a n l e y . 5 S t a n l e y has not demonstrated t h a t he 

i s e n t i t l e d t o r e l i e f on t h i s c l a i m . See L e w i s , s u p r a ; 

Spencer, s u p r a ; C l a r k , s u p r a . 

IV. 

In Issue IV of h i s b r i e f , S t a n l e y argues t h a t "the t r i a l 

c o u r t ' s r e f u s a l t o f i n d and c o n s i d e r u n d i s p u t e d m i t i g a t i n g 

5Because the t r i a l c o u r t c o n s i d e r e d the e v i d e n c e S t a n l e y 
o f f e r e d , the cases S t a n l e y c i t e s r e g a r d i n g a c o u r t ' s f a i l u r e 
t o c o n s i d e r m i t i g a t i n g e v i d e n c e are i n a p p o s i t e . See S t a n l e y ' s 
b r i e f , p. 25. 
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c i r c u m s t a n c e s c o n f l i c t s w i t h s t a t e and f e d e r a l law." 

( S t a n l e y ' s b r i e f , p. 26.) In L o c k e t t v. Ohio, 438 U.S. 586 

(1978), the U n i t e d S t a t e s Supreme Court h e l d t h a t i n a c a p i t a l 

case, the s e n t e n c e r - - t h e t r i a l c o u r t i n t h i s case--may not "be 

p r e c l u d e d from c o n s i d e r i n g , as a m i t i g a t i n g f a c t o r , any a s p e c t 

of a defendant's c h a r a c t e r or r e c o r d and any of the 

c i r c u m s t a n c e s of the o f f e n s e t h a t the defendant p r o f f e r s as a 

b a s i s f o r a sentence l e s s than d e a t h . " 438 U.S. a t 604. See 

a l s o Eddings v. Oklahoma, 455 U.S. 104, 113-14 (1982) ( n o t i n g 

t h a t "the S t a t e may not by s t a t u t e p r e c l u d e the s e n t e n c e r from 

c o n s i d e r i n g any m i t i g a t i n g f a c t o r " ) . 

In Thompson v. S t a t e , [Ms. CR-05-0073, Feb. 17, 2012] 

So. 3d , ( A l a . 2012), t h i s C ourt s t a t e d : 

"'"While L o c k e t t [v. Ohio, 438 U.S. 586 (1978),] and 
i t s progeny r e q u i r e c o n s i d e r a t i o n of a l l e v i d e n c e 
s u b m i t t e d as m i t i g a t i o n , whether the e v i d e n c e i s  
a c t u a l l y found t o be m i t i g a t i n g i s i n the d i s c r e t i o n  
of the s e n t e n c i n g a u t h o r i t y . " ' Ex p a r t e S l a t o n , 680 
So. 2d 909, 924 ( A l a . 1996) ( q u o t i n g Bankhead v.  
S t a t e , 585 So. 2d 97, 108 ( A l a . Crim. App. 1989)). 
'The weight t o be a t t a c h e d t o the ... m i t i g a t i n g 
e v i d e n c e i s s t r i c t l y w i t h i n the d i s c r e t i o n of the 
s e n t e n c i n g a u t h o r i t y . ' Smith v. S t a t e , 908 So. 2d 
273, 298 ( A l a . Crim. App. 2000). 

"'"[T]he s e n t e n c i n g a u t h o r i t y i n Alabama, 
the t r i a l judge, has u n l i m i t e d d i s c r e t i o n 
t o c o n s i d e r any p e r c e i v e d m i t i g a t i n g 
c i r c u m s t a n c e s , and he can a s s i g n 
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a p p r o p r i a t e weight t o p a r t i c u l a r m i t i g a t i n g 
c i r c u m s t a n c e s . The U n i t e d S t a t e s 
C o n s t i t u t i o n does not r e q u i r e t h a t s p e c i f i c 
w e i g h t s be a s s i g n e d t o d i f f e r e n t 
a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s . 
Murry v. S t a t e , 455 So. 2d 53 ( A l a . Cr. 
App. 1983), r e v ' d on o t h e r grounds, 455 So. 
2d 72 ( A l a . 1984). T h e r e f o r e , the t r i a l 
judge i s f r e e t o c o n s i d e r each case 
i n d i v i d u a l l y and determine whether a 
p a r t i c u l a r a g g r a v a t i n g c i r c u m s t a n c e 
outweighs the m i t i g a t i n g c i r c u m s t a n c e s or 
v i c e v e r s a . Moore v. Balkcom, 716 F.2d 
1511 (11th C i r . 1983) . The d e t e r m i n a t i o n 
of whether the a g g r a v a t i n g c i r c u m s t a n c e s 
outweigh the m i t i g a t i n g c i r c u m s t a n c e s i s 
not a n u m e r i c a l one, but i n s t e a d i n v o l v e s 
the g r a v i t y of the a g g r a v a t i o n as compared 
t o the m i t i g a t i o n . " ' 

"Bush v. S t a t e , 695 So. 2d 70, 94 ( A l a . Crim. App. 
1995) ( q u o t i n g C l i s b y v. S t a t e , 456 So. 2d 99, 102 
( A l a . Crim. App. 1983)). See a l s o Douglas v. S t a t e , 
878 So. 2d 1246, 1260 ( F l a . 2004) ('We conclude t h a t 
the t r i a l c o u r t d i d not abuse i t s d i s c r e t i o n i n 
g i v i n g l i t t l e weight t o the m i t i g a t i n g f a c t s 
r e l a t i n g t o [the defendant's] a b u s i v e c h i l d h o o d . ' ) ; 
Hines v. S t a t e , 856 N.E.2d 1275, 1282-83 (Ind. App. 
2006) ('The t r i a l c o u r t i s not o b l i g e d t o weigh or 
c r e d i t m i t i g a t i n g f a c t o r s the way a defendant 
s u g g e s t s . . . . [or] t o a f f o r d any weight t o [the  
defendant's] c h i l d h o o d h i s t o r y as a m i t i g a t i n g  
f a c t o r i n t h a t [the defendant] never e s t a b l i s h e d why  
h i s p a s t v i c t i m i z a t i o n l e d t o h i s c u r r e n t  
b e h a v i o r . ' ) . " 

(Emphasis added.) 

T h i s C o u r t , i n n o t i n g t h a t e v i d e n c e of a d i f f i c u l t f a m i l y 

background might--but a l s o might not--be c o n s i d e r e d a 
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m i t i g a t i n g c i r c u m s t a n c e , has s t a t e d : 

"Evidence of a d i f f i c u l t c h i l d h o o d has been 
c h a r a c t e r i z e d as a 'double-edged' sword. See Bacon  
v. Lee, 225 F.3d 470, 481 (4th C i r . 2000). 
' [ E ] m p h a s i z i n g a c l i e n t ' s d e p r i v e d c h i l d h o o d does 
not have a v e r y b e n e f i c i a l impact on a northwest 
F l o r i d a j u r y , g i v e n the f a c t t h a t many j u r o r s have 
had d i f f i c u l t l i v e s , but have not t u r n e d t o c r i m i n a l 
conduct.' Card v. Dugger, 911 F.2d 1494, 1511 (11th 
C i r . 1990). What one j u r o r f i n d s t o be m i t i g a t i o n 
another j u r o r may f i n d a g g r a v a t i n g . ' [ M ] i t i g a t i o n 
may be i n the eye of the b e h o l d e r . ' S t a n l e y v.  
Zant, 697 F.2d 955, 969 (11th C i r . 1983)." 

Davis v. S t a t e , 44 So. 3d 1118, 1141 ( A l a . Crim. App. 2009). 

S t a n l e y ' s argument i s t h a t a t r i a l c o u r t ' s f a i l u r e t o 

f i n d a m i t i g a t i n g c i r c u m s t a n c e based on c e r t a i n m i t i g a t i n g 

e v i d e n c e n e c e s s a r i l y means t h a t the t r i a l c o u r t d i d not 

c o n s i d e r t h a t m i t i g a t i n g e v i d e n c e . S t a n l e y thus c o n f l a t e s 

the concept of c o n s i d e r i n g m i t i g a t i n g e v i d e n c e w i t h f i n d i n g 

t h a t a m i t i g a t i n g c i r c u m s t a n c e a c t u a l l y e x i s t s i n a p a r t i c u l a r 

case. T h i s argument has been r e j e c t e d . See, e.g., Ex p a r t e  

H a r t , 612 So. 2d 536, 542 ( A l a . 1992) ("Lockett does not 

r e q u i r e t h a t a l l e v i d e n c e o f f e r e d as m i t i g a t i n g e v i d e n c e be 

found t o be m i t i g a t i n g . L o c k e t t p r o v i d e s t h a t a s t a t e may not 

e x c l u d e e v i d e n c e t h a t the defendant c l a i m s i s m i t i g a t i n g . 

T h i s does not mean t h a t a l l e v i d e n c e o f f e r e d by the defendant  

as m i t i g a t i n g must be found t o be m i t i g a t i n g and c o n s i d e r e d as 
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such i n the s e n t e n c i n g p r o c e s s . " (emphasis added)); Ex p a r t e  

Ferguson, 814 So. 2d 970, 976 ( A l a . 2001); Ex p a r t e Trawick, 

698 So. 2d 162, 177 ( A l a . 1997); Ex p a r t e S l a t o n , 680 So. 2d 

909, 924 ( A l a . 1996); Spencer, 58 So. 3d a t 257. 

Here, a l t h o u g h the t r i a l c o u r t s p e c i f i c a l l y n o ted t h a t i t 

c o n s i d e r e d S t a n l e y ' s f a m i l y h i s t o r y - - i n c l u d i n g a l l the v a r i o u s 

e v i d e n c e d i s c u s s e d i n more d e t a i l i n P a r t I I I such as 

S t a n l e y ' s drug and a l c o h o l use and h i s c h i l d h o o d p o v e r t y - - t h e 

t r i a l c o u r t u l t i m a t e l y found t h a t t h i s e v i d e n c e d i d not 

c o n s t i t u t e a m i t i g a t i n g c i r c u m s t a n c e under the p a r t i c u l a r 

f a c t s of t h i s case. 

S t a n l e y a s s e r t s t h a t " t h e r e was no f a c t u a l d i s p u t e about 

the e x i s t e n c e of these c i r c u m s t a n c e s . " ( S t a n l e y ' s r e p l y 

b r i e f , p. 13.) The t r i a l c o u r t ' s s t a t e d reasons f o r 

c o n c l u d i n g t h a t t h i s e v i d e n c e , under the p a r t i c u l a r 

c i r c u m s t a n c e s , was not m i t i g a t i n g were (1) S t a n l e y ' s s i s t e r s 

f a c e d the same d i f f i c u l t f a m i l y background but went on t o l i v e 

s u c c e s s f u l l i v e s , and (2) as the m i t i g a t i o n s p e c i a l i s t 

t e s t i f i e d , many i n d i v i d u a l s come from bad f a m i l y backgrounds 

but do not commit c a p i t a l murder. (RTR C. 215.) Thus, the 

t r i a l c o u r t had evi d e n c e b e f o r e i t t h a t c a l l e d i n t o q u e s t i o n 
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whether the ev i d e n c e S t a n l e y p r e s e n t e d was i n f a c t m i t i g a t i n g . 

See, e.g., Thompson, s u p r a ; D a v i s , s u p r a . 

S t a n l e y has not demonstrated t h a t the t r i a l c o u r t e r r e d 

as t o t h i s i s s u e . 

V. 

S t a n l e y argues t h a t the t r i a l c o u r t ' s statement t h a t 

t h e r e was "no c r e d i b l e e v i d e n c e t h a t any of these f a c t o r s 

i n f l u e n c e d the commission of the crime [ S t a n l e y ] committed" 

(RTR C. 218) c o n f l i c t s w i t h Tennard v. Dr e t k e , 542 U.S. 274, 

287 (2004), and Smith v. Texas, 543 U.S. 37, 45 (2004). We 

d i s a g r e e . 

In Tennard, the U n i t e d S t a t e s Supreme Court a d d r e s s e d a 

" t h r e s h o l d ' s c r e e n i n g t e s t ' " a p p l i e d by the U n i t e d S t a t e s 

C ourt of Appeals f o r the F i f t h C i r c u i t t o a c l a i m a l l e g i n g 

t h a t a p a r t i c u l a r c a p i t a l - s e n t e n c i n g scheme p r o v i d e d an 

inadequate v e h i c l e t o c o n s i d e r m i t i g a t i n g e v i d e n c e under Penry  

v. Lynaugh, 492 U.S. 302 (1989) (a "Penry c l a i m " ) . Under the 

F i f t h C i r c u i t ' s t e s t , the c o u r t i n i t i a l l y d e t e rmined whether 

the p a r t i c u l a r e v i d e n c e was " c o n s t i t u t i o n a l l y r e l e v a n t " ; i f 

the e v i d e n c e was not " c o n s t i t u t i o n a l l y r e l e v a n t , " the c o u r t 

would not r e v i e w a Penry c l a i m . The U n i t e d S t a t e s Supreme 
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Court h e l d t h a t the F i f t h C i r c u i t ' s " s c r e e n i n g t e s t " was 

u n c o n s t i t u t i o n a l . 6 

6 S p e c i f i c a l l y , the U n i t e d S t a t e s Supreme Court s t a t e d : 

" D e s p i t e p a y i n g l i p s e r v i c e t o the p r i n c i p l e s 
g u i d i n g i s s u a n c e of a [ c e r t i f i c a t e of a p p e a l a b i l i t y ] 

the F i f t h C i r c u i t ' s a n a l y s i s proceeded a l o n g a 
d i s t i n c t l y d i f f e r e n t t r a c k . R ather than examining 
the D i s t r i c t C o u r t ' s a n a l y s i s of the Texas c o u r t 
d e c i s i o n , i t i n v o k e d i t s own r e s t r i c t i v e g l o s s on 
[Penry v. Lynaugh, 492 U.S. 302 (1989) ('Penry I ' ) ] : 

" ' I n r e v i e w i n g a Penry c l a i m , we must 
determine whether the m i t i g a t i n g e v i d e n c e 
i n t r o d u c e d a t t r i a l was c o n s t i t u t i o n a l l y 
r e l e v a n t and beyond the e f f e c t i v e r e a c h of 
the j u r y To be c o n s t i t u t i o n a l l y 
r e l e v a n t , "the e v i d e n c e must show (1) a 
u n i q u e l y severe permanent handicap w i t h 
which the defendant was burdened through no 
f a u l t of h i s own, ... and (2) t h a t the 
c r i m i n a l a c t was a t t r i b u t a b l e t o t h i s 
s e vere permanent c o n d i t i o n . " ' [Tennard v.  
C o c k r e l l , 284 F.3d 591, 595 (5th C i r . 
2002)] ( q u o t i n g Davis v. S c o t t , 51 F.3d 
457, 460-461 (C.A.5 1995)). 

" T h i s t e s t f o r ' c o n s t i t u t i o n a l r e l e v a n c e , ' 
c h a r a c t e r i z e d by the S t a t e a t o r a l argument as a 
t h r e s h o l d ' s c r e e n i n g t e s t , ' ... appears t o be 
a p p l i e d u n i f o r m l y i n the F i f t h C i r c u i t t o Penry 
c l a i m s . ... Only a f t e r the c o u r t f i n d s t h a t c e r t a i n 
m i t i g a t i n g e v i d e n c e i s ' c o n s t i t u t i o n a l l y r e l e v a n t ' 
w i l l i t c o n s i d e r whether t h a t e v i d e n c e was w i t h i n 
'"the ' e f f e c t i v e r e a c h ' of the j u r [ y ] . " ' In 
Tennard v. C o c k r e l l , [284 F.3d 591 (5th C i r . 2002),] 
the F i f t h C i r c u i t c o n c l u d e d t h a t Tennard was 
' p r e c l u d e d from e s t a b l i s h i n g a Penry c l a i m ' because 
h i s low IQ e v i d e n c e bore no nexus t o the crime, and 
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In S t a n l e y ' s case, the t r i a l c o u r t ' s statement t h a t t h e r e 

was "no c r e d i b l e e v i d e n c e t h a t any of these f a c t o r s i n f l u e n c e d 

the commission of the crime [ S t a n l e y ] committed" i s not i n 

c o n f l i c t w i t h Tennard or Smith. The t r i a l c o u r t ' s amended 

s e n t e n c i n g o r d e r makes c l e a r t h a t i t c o n s i d e r e d a l l the 

evi d e n c e o f f e r e d by S t a n l e y , i n c l u d i n g h i s f a m i l y 

c i r c u m s t a n c e s , h i s background, and h i s b e h a v i o r s i n c e b e i n g 

i n c a r c e r a t e d . As d i s c u s s e d above, however, the t r i a l c o u r t 

c o n c l u d e d t h a t t h i s e v i d e n c e , under the p a r t i c u l a r 

c i r c u m s t a n c e s , was not m i t i g a t i n g because (1) S t a n l e y ' s 

s i s t e r s f a c e d the same d i f f i c u l t f a m i l y background but went on 

to l i v e s u c c e s s f u l l i v e s , and (2) as the m i t i g a t i o n s p e c i a l i s t 

so d i d not move on t o the ' e f f e c t i v e r e a c h ' 
q u e s t i o n . 284 F.3d, a t 597. 

"The F i f t h C i r c u i t ' s t e s t has no f o u n d a t i o n i n 
the d e c i s i o n s of t h i s C o u r t . N e i t h e r Penry I nor i t s 
progeny s c r e e n e d m i t i g a t i n g e v i d e n c e f o r 
' c o n s t i t u t i o n a l r e l e v a n c e ' b e f o r e c o n s i d e r i n g 
whether the j u r y i n s t r u c t i o n s comported w i t h the 
E i g h t h Amendment." 

542 U.S. a t 283-84 ( c i t a t i o n s o m i t t e d ) . In Smith, the U n i t e d 
S t a t e s Supreme Court r e j e c t e d a s i m i l a r " c o n s t i t u t i o n a l 
r e l e v a n c e " t e s t because i t " d i d not p r o v i d e the j u r y w i t h an 
adequate v e h i c l e f o r e x p r e s s i n g a 'reasoned moral response' t o 
a l l of the ev i d e n c e r e l e v a n t t o the defendant's c u l p a b i l i t y . " 
543 U.S. a t 46 ( q u o t i n g Penry v. Johnson, 532 U.S. 782, 796 
(2001)). 
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t e s t i f i e d , many i n d i v i d u a l s come from bad f a m i l y backgrounds 

but do not commit c a p i t a l murder. (RTR C. 215.) With t h a t 

c o n t e x t i n m i n d - - i . e . , h a v i n g a l r e a d y d e termined t h a t those 

f a c t s were not m i t i g a t i n g i n S t a n l e y ' s c a s e - - t h e t r i a l c o u r t 

l a t e r n o ted t h a t S t a n l e y had not o f f e r e d any " c r e d i b l e 

e v i d e n c e t h a t any of the s e f a c t o r s i n f l u e n c e d the commission 

of the crime [ S t a n l e y ] committed." Thus, the t r i a l c o u r t ' s 

statement, even assuming S t a n l e y ' s r e a d i n g of Tennard and 

Smith i s c o r r e c t , does not i n d i c a t e t h a t the t r i a l c o u r t 

a p p l i e d a " r e l e v a n c e " t e s t i n c o n f l i c t w i t h Tennard or Smith. 

V I . 

In accordance w i t h § 13A-5-53, A l a . Code 1975, we 

address the p r o p r i e t y of S t a n l e y ' s death sentence. 

S t a n l e y was c o n v i c t e d of murdering Smith d u r i n g the 

commission of a robb e r y i n the f i r s t degree, an o f f e n s e 

d e f i n e d as c a p i t a l by § 13A-5-40(a)(2), A l a . Code 1975. The 

r e c o r d r e f l e c t s t h a t S t a n l e y ' s sentence was not imposed under 

the i n f l u e n c e of p a s s i o n , p r e j u d i c e , or any o t h e r a r b i t r a r y 

f a c t o r . See § 13A-5-53(b)(1), A l a . Code 1975. 

As noted above, the t r i a l c o u r t found t h a t the 

a g g r a v a t i n g c i r c u m s t a n c e s outweighed the one m i t i g a t i n g 
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c i r c u m s t a n c e - - t h e j u r y ' s a d v i s o r y v e r d i c t . In S t a n l e y I , we 

h e l d t h a t the t r i a l c o u r t ' s f i n d i n g s as t o the s t a t u t o r y 

a g g r a v a t i n g c i r c u m s t a n c e s 

c i r c u m s t a n c e s were p r o p e r . 

s e n t e n c i n g o r d e r on r e t u r n 

and s t a t u t o r y m i t i g a t i n g 

A f t e r r e v i e w i n g the amended 

to remand and a f t e r f u l l y 

c o n s i d e r i n g the arguments made by the p a r t i e s i n t h e i r b r i e f s 

on r e t u r n t o remand, we h o l d t h a t the t r i a l c o u r t ' s f i n d i n g s 

as t o the n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s are a l s o 

p r o p e r and are s u p p o r t e d by the r e c o r d . The t r i a l c o u r t , 

which a s s i g n e d " s i g n i f i c a n t w e i g h t " t o the j u r y ' s 

recommendation of l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 

p a r o l e i n i t s w e i g h i n g p r o c e s s , a c t e d w i t h i n i t s d i s c r e t i o n i n 

o v e r r i d i n g the j u r y ' s a d v i s o r y v e r d i c t . 

S e c t i o n 13A-5-53(b)(2), A l a . Code 1975, r e q u i r e s t h i s 

C o urt t o weigh the a g g r a v a t i n g c i r c u m s t a n c e s and the 

m i t i g a t i n g c i r c u m s t a n c e s i n d e p e n d e n t l y t o determine the 

p r o p r i e t y of S t a n l e y ' s sentence of death. S e c t i o n 13A-5-48, 

A l a . Code 1975, p r o v i d e s : 

"The p r o c e s s d e s c r i b e d i n S e c t i o n s 
13A-5-46(e)(2), 13A-5-46(e)(3) and S e c t i o n 
13A-5-47(e) of w e i g h i n g the a g g r a v a t i n g and 
m i t i g a t i n g c i r c u m s t a n c e s t o determine the sentence 
s h a l l not be d e f i n e d t o mean a mere t a l l y i n g of 
a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s f o r the 
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purpose of n u m e r i c a l comparison. I n s t e a d , i t s h a l l 
be d e f i n e d t o mean a p r o c e s s by which c i r c u m s t a n c e s 
r e l e v a n t t o sentence are m a r s h a l l e d and c o n s i d e r e d 
i n an o r g a n i z e d f a s h i o n f o r the purpose of 
d e t e r m i n i n g whether the p r o p e r sentence i n view of 
a l l the r e l e v a n t c i r c u m s t a n c e s i n an i n d i v i d u a l case 
i s l i f e imprisonment w i t h o u t p a r o l e or d e a t h . " 

"The d e t e r m i n a t i o n of whether the a g g r a v a t i n g 

c i r c u m s t a n c e s outweigh the m i t i g a t i n g c i r c u m s t a n c e s i s not a 

n u m e r i c a l one, but i n s t e a d i n v o l v e s the g r a v i t y of the 

a g g r a v a t i o n as compared t o the m i t i g a t i o n . " Ex p a r t e C l i s b y , 

456 So. 2d 105, 108-09 ( A l a . 1984). " [ W ] h i l e the e x i s t e n c e of 

an a g g r a v a t i n g or m i t i g a t i n g c i r c u m s t a n c e i s a f a c t 

s u s c e p t i b l e t o p r o o f , the r e l a t i v e weight of each i s not; the 

p r o c e s s of w e i g h i n g , u n l i k e f a c t s , i s not s u s c e p t i b l e t o p r o o f 

by e i t h e r p a r t y . " Lawhorn v. S t a t e , 581 So. 2d 1159, 1171 

( A l a . Crim. App. 1990). As noted, the t r i a l c o u r t gave the 

m i t i g a t i n g c i r c u m s t a n c e l i t t l e weight i n l i g h t of the 

a g g r a v a t i n g c i r c u m s t a n c e s p r e s e n t i n t h i s case. "The weight 

to be a t t a c h e d t o the a g g r a v a t i n g and the m i t i g a t i n g e v i d e n c e 

i s s t r i c t l y w i t h i n the d i s c r e t i o n of the s e n t e n c i n g 

a u t h o r i t y . " Smith v. S t a t e , 908 So. 2d 273, 298 ( A l a . Crim. 

App. 2000). We agree w i t h the t r i a l c o u r t ' s f i n d i n g s . An 

independent w e i g h i n g of the a g g r a v a t i n g c i r c u m s t a n c e s and the 
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m i t i g a t i n g c i r c u m s t a n c e i n d i c a t e s t h a t death i s the p r o p e r 

sentence. 

As r e q u i r e d by § 13A-5-53(b)(3), A l a . Code 1975, t h i s 

C o urt must determine whether S t a n l e y ' s sentence was 

d i s p r o p o r t i o n a t e or e x c e s s i v e when compared t o p e n a l t i e s 

imposed i n s i m i l a r c a s e s . The sentence of death i n t h i s case 

i s n e i t h e r e x c e s s i v e nor d i s p r o p o r t i o n a t e t o the p e n a l t i e s 

imposed i n s i m i l a r c a s e s , c o n s i d e r i n g b o t h the crime and the 

defendant. See, e.g., R e v i s v. S t a t e , 101 So. 3d 247 ( A l a . 

Crim. App. 2011), c e r t . d e n i e d (No. 1110584, Aug. 17, 2012), 

101 So. 3d 247 ( A l a . 2012); M c M i l l a n v. S t a t e , [Ms. CR-08-

1954, Nov. 5, 2010] So. 3d ( A l a . Crim. App. 2010); 

Yancey v. S t a t e , 65 So. 3d 452 ( A l a . Crim. App. 2009) ( o p i n i o n 

on r e t u r n t o remand); M i l l s v. S t a t e , 62 So. 3d 553 ( A l a . 

Crim. App. 2008); Yeomans v. S t a t e , 898 So. 2d 878 ( A l a . Crim. 

App. 2004); S t a l l w o r t h v. S t a t e , 868 So. 2d 1128 ( A l a . Crim. 

App. 2001); Reeves v. S t a t e , 807 So. 2d 18 ( A l a . Crim. App. 

2000); Hardy v. S t a t e , 804 So. 2d 247 ( A l a . Crim. App. 1999); 

West v. S t a t e , 793 So. 2d 870 ( A l a . Crim. App. 2000); Gaddy v.  

S t a t e , 698 So. 2d 1100 ( A l a . Crim. App. 1995); Bush v. S t a t e , 

695 So. 2d 70 ( A l a . Crim. App. 1995); Payne v. S t a t e , 683 So. 
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2d 440 ( A l a . Crim. App. 1995); P e o p l e s v. S t a t e , 510 So. 2d 

554 ( A l a . Crim. App. 1986) ( a l l murder committed d u r i n g the 

course of a r o b b e r y ) . 

F i n a l l y , t h i s Court p r e v i o u s l y p r e t e r m i t t e d a p l a i n - e r r o r 

r e v i e w of S t a n l e y ' s s e n t e n c i n g p r o c e e d i n g , pending the t r i a l 

c o u r t ' s r e t u r n t o our remand o r d e r . Because the t r i a l c o u r t 

has c o m p l i e d w i t h t h i s C o u r t ' s d i r e c t i o n on remand as t o the 

s e n t e n c i n g o r d e r , we have now r e v i e w e d S t a n l e y ' s s e n t e n c i n g 

p r o c e e d i n g s p u r s u a n t t o Rule 45A, A l a . R. App. P. As t h a t 

r u l e r e q u i r e s , we have s e a r c h e d the e n t i r e p r o c e e d i n g s f o r any 

p l a i n e r r o r or d e f e c t t h a t has or p r o b a b l y has a d v e r s e l y 

a f f e c t e d any of S t a n l e y ' s s u b s t a n t i a l r i g h t s . We conclude 

t h a t t h e r e i s no p l a i n e r r o r i n the s e n t e n c i n g t h a t a d v e r s e l y 

a f f e c t e d S t a n l e y ' s r i g h t s . 

A c c o r d i n g l y , f o r the f o r e g o i n g r e a s o n s , S t a n l e y ' s 

sentence of death i s due t o be, and i s hereby, a f f i r m e d . 

AFFIRMED AS TO SENTENCING. 

Windom, P.J., and Welch, K e l l u m , and Burke, J J . , concur. 
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