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Montez S p r a d l e y appeals h i s c a p i t a l - m u r d e r c o n v i c t i o n , 

h i s c o n v i c t i o n f o r i n t i m i d a t i n g a w i t n e s s , and h i s r e s u l t i n g 

s e n t e n c e s . S p r a d l e y was c o n v i c t e d o f murder made c a p i t a l 

because he shot and k i l l e d Marlene J a s o n d u r i n g the course of 

a robbe r y , see § 13A-5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975, and of 
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i n t i m i d a t i n g a w i t n e s s , see § 13A-10-123, A l a . Code 1975. The 

j u r y , by a v o t e of 10 t o 2, recommended t h a t S p r a d l e y be 

s e ntenced to l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 

p a r o l e . The c i r c u i t c o u r t then o r d e r e d and r e c e i v e d a 

p r e s e n t e n c e r e p o r t . A f t e r h o l d i n g a j u d i c i a l s e n t e n c i n g 

h e a r i n g , the c i r c u i t c o u r t r e j e c t e d the j u r y ' s recommendation 

and sentenced S p r a d l e y to death f o r h i s c a p i t a l - m u r d e r 

c o n v i c t i o n and t o 20 y e a rs i n p r i s o n f o r h i s c o n v i c t i o n f o r 

i n t i m i d a t i n g a w i t n e s s . 

On J a n u a r y 9, 2004, Marlene Jason's body was found l y i n g 

on the s i d e of a road i n Birmingham. Nancy Dempsey, a nurse 

and p a r t - t i m e p i z z a - d e l i v e r y employee, t e s t i f i e d t h a t on t h a t 

e v e n i n g she was d e l i v e r i n g p i z z a s on Second Way Northwest when 

she d i s c o v e r e d J a son's body. Dempsey c o u l d not d e t e c t a 

p u l s e , and she t e l e p h o n e d emergency 911. Dr. Gary Simmons, 

a m e d i c a l examiner w i t h the J e f f e r s o n County C o r o n e r / M e d i c a l 

Examiner O f f i c e , t e s t i f i e d t h a t J a s o n had s u f f e r e d b l u n t - f o r c e 

trauma and t h a t she had d i e d as a r e s u l t of a gunshot wound t o 

her head. 

The l e a d i n v e s t i g a t o r , Det. Don Edge w i t h the J e f f e r s o n 

County S h e r i f f ' s O f f i c e , t e s t i f i e d t h a t when he a r r i v e d a t the 
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scene, he found J a s o n on the ground near her c a r . Jason's c a r 

was p a r k e d on the s t r e e t i n f r o n t of her house and was s t i l l 

r u n n i n g . The t r u n k of the c a r was open. A .40 c a l i b e r s h e l l 

c a s i n g was found near Jason's body. Jason's purse was not i n 

her c a r or i n her house, so Det. Edge c o n t a c t e d Jason's 

c r e d i t - c a r d company t o see i f t h e r e had been a c t i v i t y on any 

of her accounts a f t e r her death. Det. Edge t e s t i f i e d t h a t 

Jason's USAA M a s t e r c a r d had been used on F r i d a y , J a n u a r y 9, 

2004, a f t e r her death, a t the Roger J o l l y Chevron, and a g a i n 

on Sunday a t v a r i o u s s e r v i c e s t a t i o n s around town. Det. Edge 

f u r t h e r t e s t i f i e d t h a t L t . P h i l l i p Green went t o the v a r i o u s 

l o c a t i o n s where Ja s o n ' s M a s t e r c a r d had been used t o see i f 

t h e r e was any s e c u r i t y - c a m e r a f o o t a g e from the times t h a t the 

c a r d had been used. 1 A c c o r d i n g t o Det. Edge, L t . Green 

s e c u r e d f o o t a g e from two l o c a t i o n s where the c a r d had been 

used -- E n s l e y Seafood and Cowboy's s e r v i c e s t a t i o n . Det. 

Edge t e s t i f i e d t h a t one v i d e o t a p e d e p i c t e d another p o l i c e 

o f f i c e r , O f f i c e r Steve Bashears, a r r i v i n g a t E n s l e y Seafood. 

Det. Edge spoke w i t h O f f i c e r Bashears and r e a d O f f i c e r 

B a shears's r e p o r t . O f f i c e r B a s h e a r s ' s r e p o r t i n d i c a t e d t h a t 

1 L t . Green d i d not t e s t i f y a t S p r a d l e y ' s t r i a l . 
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M e l v i n Henderson and Orlando Rankin t o l d O f f i c e r Bashears t h a t 

on J a n u a r y 11, 2004, a male i n a green C a d i l l a c a u t o m o b i l e was 

t r y i n g t o s e l l them g a s o l i n e u s i n g a c r e d i t c a r d . P o l i c e 

i d e n t i f i e d the v e h i c l e t h a t the person s e l l i n g g a s o l i n e was 

d r i v i n g , b u t c o u l d not i d e n t i f y the i n d i v i d u a l . S e v e r a l 

months l a t e r , p o l i c e l o c a t e d the C a d i l l a c a u t o m o b i l e and 

determined t h a t i t was owned by A n t o n i o A t k i n s . A c c o r d i n g t o 

Det. Edge, A t k i n s t o l d o f f i c e r s t h a t S p r a d l e y used a c r e d i t 

c a r d t o purchase g a s o l i n e on J a n u a r y 11, 2004. 

Matthew B r y a n t t e s t i f i e d t h a t he had been i n c a r c e r a t e d i n 

the J e f f e r s o n County j a i l a t the same time as S p r a d l e y and 

t h a t S p r a d l e y t a l k e d t o him about murdering a woman i n Center 

P o i n t . B r y a n t s t a t e d t h a t he was i n j a i l on a charge of 

c a p i t a l murder i n c o n n e c t i o n w i t h h i s f a t h e r ' s death and t h a t 

he f a c e d the death p e n a l t y . A c c o r d i n g t o B r y a n t , S p r a d l e y 

t o l d him t h a t S p r a d l e y and A t k i n s f o l l o w e d the woman from 

E a s t b r o o k M a l l and approached her from b e h i n d w h i l e she was 

u n l o a d i n g her v e h i c l e . S p r a d l e y choked her and shot h er. 

B r y a n t s t a t e d t h a t S p r a d l e y t o l d him t h a t because the woman 

had no money, S p r a d l e y got A t k i n s t o s e l l g a s o l i n e u s i n g her 

c r e d i t c a r d . B r y a n t e x p l a i n e d t h a t " [ e ] v e r y time t h a t 
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[Sprad l e y ] does something l i k e [ t h a t ] , he g e t s a c l o v e r 

t a t t o o e d on him; f o u r - l e a f c l o v e r . " (R. 298.) B r y a n t 

s p e c i f i c a l l y i d e n t i f i e d a t a t t o o d e p i c t i n g a c l o v e r l e a f and 

a l e p r e c h a u n as the t a t t o o S p r a d l e y t o l d him he got a f t e r he 

murdered J a s o n . S p r a d l e y had s e v e r a l c l o v e r - l e a f t a t t o o s on 

h i s arms b u t the photographs showed o n l y one c l o v e r - l e a f 

t a t t o o w i t h a l e p r e c h a u n . 

A t k i n s , a f r i e n d of S p r a d l e y , t e s t i f i e d t h a t on J a n u a r y 

11, 2004, he was a t h i s grandmother's house when S p r a d l e y came 

by the house t o t a l k t o him. A t k i n s s a i d t h a t he and S p r a d l e y 

went t o a Chevron s e r v i c e s t a t i o n near h i s grandmother's house 

and S p r a d l e y put g a s o l i n e i n A t k i n s ' s green C a d i l l a c 

a u t o m o b i l e w h i l e A t k i n s was "under the hood." (R. 332.) 

A c c o r d i n g t o A t k i n s , he knew t h a t S p r a d l e y used a c r e d i t c a r d 

t o pay f o r the g a s o l i n e f o r h i s c a r because n e i t h e r of them 

had any cash; however, he d i d not know where S p r a d l e y got the 

c r e d i t c a r d and he d i d not see the c r e d i t c a r d . A t k i n s 

f u r t h e r t e s t i f i e d t h a t a f t e r they got g a s o l i n e , they went t o 

E n s l e y Seafood and S p r a d l e y got i n t o a b l u e C h e v r o l e t 

a u t o m o b i l e . 
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A t k i n s s a i d t h a t he was w o r k i n g a l a t e s h i f t a t a 

McDonald's f a s t - f o o d r e s t a u r a n t a t the time of the murder. 

He s a i d t h a t b e f o r e t r i a l he was approached on the s t r e e t by 

an unknown i n d i v i d u a l and was t h r e a t e n e d i f he t e s t i f i e d 

a g a i n s t S p r a d l e y . 

O f f i c e r Steve Bashears of the Birmingham P o l i c e 

Department t e s t i f i e d t h a t on J a n u a r y 11, 2004, he was 

d i s p a t c h e d t o E n s l e y Seafood to respond t o a c o m p l a i n t from 

the owner, V i e t Van Doe, t h a t someone was s t e a l i n g g a s o l i n e . 

O f f i c e r Bashears t e s t i f i e d t h a t Van Doe t o l d him t h a t Van Doe 

thought t h a t Orlando Rankin and M e l v i n Henderson were s t e a l i n g 

g a s o l i n e and t h a t Henderson had s a i d t h a t "a p e r s o n was 

o f f e r i n g t o f i l l t h e i r tanks up w i t h gas f o r f i v e d o l l a r s . " 2 

(R. 361.) 

M e l v i n Henderson t e s t i f i e d t h a t he was c u r r e n t l y i n 

Draper C o r r e c t i o n a l F a c i l i t y s e r v i n g a 22-year sentence f o r 

r obbery. The p r o s e c u t o r q u e s t i o n e d him c o n c e r n i n g p u r c h a s i n g 

g a s o l i n e u s i n g a c r e d i t c a r d on J a n u a r y 11, 2004, but 

Henderson r e f u s e d t o answer any q u e s t i o n s . Henderson s a i d , " I 

2Van Doe d i d not t e s t i f y a t S p r a d l e y ' s t r i a l . 
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don't want t o be i n v o l v e d i n i t " and t h a t he was a f r a i d of 

bo t h the S t a t e and S p r a d l e y . (R. 321-22.) 

O f f i c e r Randy M a r t i n e z of the Birmingham P o l i c e 

Department t e s t i f i e d t h a t he met A l i s h a Booker when she f i l e d 

a c o m p l a i n t a g a i n s t S p r a d l e y a l l e g i n g t h a t he had p h y s i c a l l y 

a s s a u l t e d h er. M a r t i n e z s a i d t h a t when Booker came t o the 

West P r e c i n c t of the Birmingham P o l i c e Department on December 

21, 2005, she had been beaten, and one of her eyes was 

b l o o d s h o t and s w o l l e n . She t o l d him t h a t she and S p r a d l e y had 

had an argument and t h a t he had s l a p p e d her, had h i t her 

s e v e r a l t i m e s , and had choked h e r . O f f i c e r M a r t i n e z r e a d the 

f o l l o w i n g from h i s r e p o r t : " [ S p r a d l e y ] then s t a t e d he was mad 

because she was t a l k i n g t o a p o l i c e d e t e c t i v e and he [thought] 

she [was] t r y i n g t o send him t o j a i l . " (R. 369.) 

Booker, S p r a d l e y ' s e x - g i r l f r i e n d a t the time of t r i a l and 

the mother of t h r e e of h i s c h i l d r e n , t e s t i f i e d t h a t S p r a d l e y 

c o n f e s s e d t o her t h a t he and a f r i e n d k i l l e d J a s o n and took 

her c r e d i t c a r d because she had no money i n her p u r s e . She 

s a i d t h a t S p r a d l e y t o l d her t h a t they " f e l t s t u p i d " f o r 

k i l l i n g J a son because they d i d not get much of a n y t h i n g e x c e p t 

c r e d i t c a r d s . (R. 406.) Booker f u r t h e r t e s t i f i e d t h a t 
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S p r a d l e y b e a t her and s a i d he would k i l l her because she had 

t a l k e d t o a law-enforcement o f f i c e r about the murder. 

The j u r y c o n v i c t e d S p r a d l e y of c a p i t a l murder and of 

i n t i m i d a t i n g a w i t n e s s . A s e p a r a t e s e n t e n c i n g h e a r i n g was 

h e l d , and the j u r y recommended, by a v o t e of 10 t o 2, t h a t 

S p r a d l e y be sentenced t o l i f e imprisonment w i t h o u t the 

p o s s i b i l i t y of p a r o l e . The c i r c u i t c o u r t sentenced S p r a d l e y 

to 20 y e ars on h i s c o n v i c t i o n f o r i n t i m i d a t i n g a w i t n e s s . The 

c i r c u i t c o u r t r e j e c t e d the j u r y ' s recommendation on the 

c a p i t a l - m u r d e r c o n v i c t i o n and s e n t e n c e d S p r a d l e y t o death. 

T h i s a p p e a l f o l l o w e d . See § 13A-5-55, A l a . Code 1975. 

Because S p r a d l e y has been sentenced t o death, a c c o r d i n g 

t o R u l e 45A, A l a . R. App. P., t h i s C ourt must s e a r c h the 

r e c o r d f o r " p l a i n e r r o r . " Rule 45A s t a t e s : 

"In a l l cases i n which the d e a t h p e n a l t y has 
been imposed, the C o u r t of C r i m i n a l Appeals s h a l l 
n o t i c e any p l a i n e r r o r or d e f e c t i n the p r o c e e d i n g s 
under r e v i e w , whether or not brought t o the 
a t t e n t i o n of the t r i a l c o u r t , and take a p p r o p r i a t e 
a p p e l l a t e a c t i o n by reason t h e r e o f , whenever such 
e r r o r has or p r o b a b l y has a d v e r s e l y a f f e c t e d the 
s u b s t a n t i a l r i g h t of the a p p e l l a n t . " 

(Emphasis added.) 

In Ex p a r t e Brown, 11 So. 3d 933 ( A l a . 2008), the Alabama 

Supreme Co u r t e x p l a i n e d : 
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"'"To r i s e t o the l e v e l of p l a i n e r r o r , the 
c l a i m e d e r r o r must not o n l y s e r i o u s l y a f f e c t a 
defendant's ' s u b s t a n t i a l r i g h t s , ' but i t must a l s o 
have an u n f a i r p r e j u d i c i a l impact on the j u r y ' s 
d e l i b e r a t i o n s . " ' Ex p a r t e B r y a n t , 951 So. 2d 724, 
727 ( A l a . 2002) ( q u o t i n g Hyde v. S t a t e , 778 So. 2d 
199, 209 ( A l a . Crim. App. 1998)). In U n i t e d S t a t e s  
v. Young, 470 U.S. 1, 15, 105 S. Ct. 1038, 84 L. Ed. 
2d 1 (1985), the U n i t e d S t a t e s Supreme C o u r t , 
c o n s t r u i n g the f e d e r a l p l a i n - e r r o r r u l e , s t a t e d : 

"'The Rule a u t h o r i z e s the C o u r t s of Appeals 
t o c o r r e c t o n l y " p a r t i c u l a r l y e g r e g i o u s 
e r r o r s , " U n i t e d S t a t e s v. Frady, 456 U.S. 
152, 163 (1982), those e r r o r s t h a t 
" s e r i o u s l y a f f e c t the f a i r n e s s , i n t e g r i t y 
or p u b l i c r e p u t a t i o n of j u d i c i a l 
p r o c e e d i n g s , " U n i t e d S t a t e s v. A t k i n s o n , 
297 U.S. [157], a t 160 [ ( 1 9 3 6 ) ] . In o t h e r 
words, the p l a i n - e r r o r e x c e p t i o n t o the 
con t e m p o r a n e o u s - o b j e c t i o n r u l e i s t o be 
"used s p a r i n g l y , s o l e l y i n those 
c i r c u m s t a n c e s i n which a m i s c a r r i a g e of 
j u s t i c e would o t h e r w i s e r e s u l t . " U n i t e d  
S t a t e s v. Frady, 456 U.S., a t 163, n. 14.' 

"See a l s o Ex p a r t e Hodges, 856 So. 2d 936, 947-48 
( A l a . 2003) ( r e c o g n i z i n g t h a t p l a i n e r r o r e x i s t s 
o n l y i f f a i l u r e t o r e c o g n i z e the e r r o r would 
' s e r i o u s l y a f f e c t the f a i r n e s s or i n t e g r i t y of the 
j u d i c i a l p r o c e e d i n g s , ' and t h a t the p l a i n - e r r o r 
d o c t r i n e i s t o be 'used s p a r i n g l y , s o l e l y i n those 
c i r c u m s t a n c e s i n which a m i s c a r r i a g e of j u s t i c e 
would o t h e r w i s e r e s u l t ' ( i n t e r n a l q u o t a t i o n marks 

o m i t t e d ) ) . " 

11 So. 3d a t 938. "The s t a n d a r d of rev i e w i n r e v i e w i n g a 

c l a i m under the p l a i n - e r r o r d o c t r i n e i s s t r i c t e r than the 

s t a n d a r d used i n r e v i e w i n g an i s s u e t h a t was p r o p e r l y r a i s e d 
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i n the t r i a l c o u r t or on a p p e a l . " See H a l l v. S t a t e , 820 So. 

2d 113, 121 ( A l a . Crim. App. 1999). A l t h o u g h S p r a d l e y ' s 

f a i l u r e t o o b j e c t w i l l not b a r t h i s C o u r t from r e v i e w i n g any 

i s s u e , i t w i l l weigh a g a i n s t any c l a i m of p r e j u d i c e . See D i l l  

v. S t a t e , 600 So. 2d 343, 352 ( A l a . Crim. App. 1991). 

I . 

S p r a d l e y argues t h a t the c i r c u i t c o u r t e r r e d i n a d m i t t i n g 

two S t a t e e x h i b i t s , a DVD and a CD, w i t h o u t r e q u i r i n g the 

S t a t e t o e s t a b l i s h a p r o p e r f o u n d a t i o n f o r t h e i r a d m i t t a n c e . 

T h i s Court agrees. 

S p e c i f i c a l l y , S p r a d l e y c h a l l e n g e s the a d m i s s i o n of 

S t a t e ' s e x h i b i t s 49 and 50 -- v i d e o r e c o r d i n g s from two 

s e r v i c e s t a t i o n s -- because the S t a t e f a i l e d t o l a y a p r o p e r 

f o u n d a t i o n . S t a t e ' s e x h i b i t 49 i s a DVD copy of s u r v e i l l a n c e 

f o o t a g e from E n s l e y Seafood t h a t was made two days a f t e r the 

murder. S t a t e ' s e x h i b i t 50 i s a CD t h a t c o n s i s t s of n i n e 

s t i l l photographs p u r p o r t e d l y c o p i e d from s u r v e i l l a n c e f o o t a g e 

from Cowboy's t h a t was made the same day. The c o p i e s were 

o f f e r e d and a d m i t t e d d u r i n g Det. Edge's t e s t i m o n y . The 

f o l l o w i n g o c c u r r e d : 

" [ P r o s e c u t o r ] : [Det.] Edge, I'm g o i n g t o show you 
what's been marked as S t a t e ' s E x h i b i t 49. Do you 
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r e c o g n i z e t h a t p a r t i c u l a r v i d e o , t h a t p a r t i c u l a r 
d i s k ? 

"[Det. Edge]: I r e c o g n i z e i t as one of them. 

" [ P r o s e c u t o r ] : Okay. And i s t h i s , i n f a c t , the 
v i d e o t h a t was c o l l e c t e d from the E n s l e y Seafood, 
over on the 6800 b l o c k of F i r s t Avenue North? 

"[Det. Edge]: I'm not sure of the e x a c t a d d r e s s , but 
i t ' s F i r s t Avenue N o r t h , yes. 

" [ P r o s e c u t o r ] : But i t i s E n s l e y Seafood? 

"[Det. Edge]: Yes, s i r . 

" [ P r o s e c u t o r ] : And have you had a chance t o view 
t h i s p a r t i c u l a r v i d e o ? 

"[Det. Edge]: Yes, I have. 

" [ P r o s e c u t o r ] : A l l r i g h t . A l l r i g h t . And i s t h a t 
the v i d e o t h a t you used d u r i n g the course of your 
i n v e s t i g a t i o n , i n o r d e r t o t r y t o i d e n t i f y anyone or 
a n y t h i n g t h a t was i n v o l v e d i n the death of Marlene 
Jason? 

"[Det. Edge]: Yes, s i r . 

" [ P r o s e c u t o r ] : A l l r i g h t . 

" [ P r o s e c u t o r ] : S t a t e would move t o 
i n t r o d u c e S t a t e ' s E x h i b i t 49. 

"[Defense c o u n s e l ] : Your Honor, we would 
o b j e c t a t t h i s time, because the p r o p e r 
p r e d i c a t e has not been l a i d , i n t h a t the 
c h a i n of e v i d e n c e has not been e s t a b l i s h e d 
c o n c e r n i n g t h i s tape. 

"The C o u r t : A l l r i g h t . What's your 
response, [ p r o s e c u t o r ] ? 

11 
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" [ P r o s e c u t o r ] : W e l l , Judge, I t h i n k i f t h i s 
i s the i n f o r m a t i o n t h a t the [Det. Edge] 
used d u r i n g the course of h i s 
i n v e s t i g a t i o n , t o t r y t o develop 
i n f o r m a t i o n , I t h i n k he would be a b l e t o 
t e s t i f y t h a t t h i s i s , i n f a c t , the 
i n f o r m a t i o n he used. I f he's got a v i d e o , 
and he used t h a t p a r t i c u l a r v i d e o , a g a i n , 
d u r i n g the course of h i s i n v e s t i g a t i o n , he 
would c e r t a i n l y be a b l e t o t e s t i f y t h a t 
t h a t i s , i n f a c t , the one he used. 

"The C o u r t : Okay. O v e r r u l e d , i t ' s 
a d m i t t e d . " 

(R. 470-71.) 

D u r i n g the d i s c u s s i o n c o n c e r n i n g S t a t e ' s E x h i b i t number 

50, the f o l l o w i n g o c c u r r e d : 

" [ P r o s e c u t o r ] : A l l r i g h t . I w i l l show you what's 
been marked as S t a t e ' s E x h i b i t 50. Take a l o o k a t 
t h a t , p l e a s e . Do you r e c o g n i z e S t a t e ' s E x h i b i t 50? 

"[Det. Edge]: Yes, s i r . 

" [ P r o s e c u t o r ] : What i s t h a t ? 

"[Det. Edge]: That's a copy of the Cowboy's CD. 

" [ P r o s e c u t o r ] : Okay, and t h a t ' s the v i d e o t h a t you 
r e l i e d on d u r i n g the course of your i n v e s t i g a t i o n ? 

"[Det. Edge]: Yes, s i r , the v i d e o . 

" [ P r o s e c u t o r ] : Okay. And d i d you make — were you 
a b l e t o make any d e t e r m i n a t i o n s -- or i d e n t i f y any 
i n d i v i d u a l s on t h a t p a r t i c u l a r CD? 

"[Det. Edge]: There was one i n d i v i d u a l t h a t l o o k s 
e x t r e m e l y c l o s e t o Montez S p r a d l e y , on the i n s i d e . 

12 
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" [ P r o s e c u t o r ] : Okay. 

"[Det. Edge]: But o t h e r -- as f a r as the o u t s i d e , 
c h a r g i n g , no. 

" [ P r o s e c u t o r ] : Okay. A l l r i g h t . 

" [ P r o s e c u t o r ] : S t a t e would move t o 
i n t r o d u c e S t a t e ' s E x h i b i t 50. 

"[Defense c o u n s e l ] : We would o b j e c t , Your 
Honor, on the same o b j e c t i o n s -¬
"The C o u r t : O v e r r u l e d . " 

(R. 475-76.) 

I n i t i a l l y , t h i s C o u r t notes t h a t "an o b j e c t i o n t h a t a 

p r o p e r f o u n d a t i o n o r p r e d i c a t e has not been made i s s p e c i f i c 

enough t o put the t r i a l c o u r t on n o t i c e t h a t c o u n s e l i s 

c h a l l e n g i n g the p r o s e c u t o r ' s p r o c e d u r e f o r p r e s e n t i n g the 

e v i d e n c e . " Wyatt v. S t a t e , 620 So. 2d 77, 79 ( A l a . Crim. App. 

1992). A c c o r d i n g l y , S p r a d l e y p r e s e r v e d t h i s i s s u e f o r t h i s 

C o u r t ' s r e v i e w . 

F u r t h e r , t h i s C o u r t has e x p l a i n e d t h a t " ' [ t ] h e p r o p e r 

f o u n d a t i o n r e q u i r e d f o r the a d m i s s i o n of a sound r e c o r d i n g [or 

a v i d e o r e c o r d i n g ] i n t o e v i d e n c e depends on the c i r c u m s t a n c e s 

of the case i n which the a d m i s s i o n i s sought.'" M i t c h e l l v. 

S t a t e , [Ms. CR-06-0827, August 27, 2010] So. 3d , 

( A l a . Crim. App. 2010) ( q u o t i n g Smith v. S t a t e , 727 So. 2d 
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147, 167 ( A l a . Crim. App. 1998)). When d i s c u s s i n g t h e s e 

r e q u i r e m e n t s , the Alabama Supreme Co u r t has s t a t e d : 

"There are two t h e o r i e s upon which photographs, 
motion p i c t u r e s , v i d e o t a p e s , sound r e c o r d i n g s , and 
the l i k e are a n a l y z e d f o r a d m i s s i o n i n t o e v i d e n c e : 
the ' p i c t o r i a l communication' or ' p i c t o r i a l 
t e s t i m o n y ' t h e o r y and the ' s i l e n t w i t n e s s ' t h e o r y . 
Wigmore [on E v i d e n c e ] , s u p r a , § 790 [(1970 & Supp. 
1 9 9 1 ) ] ; [2] McCormick [on E v i d e n c e , s u p r a , § 214 
[(1992 ] ; and Schroeder, [Alabama Evidence,] supra § 
11-3 [(1987 & Supp. 198 8 ) ] . The ' p i c t o r i a l 
communication' t h e o r y i s t h a t a photograph, e t c . , i s 
merely a g r a p h i c p o r t r a y a l or s t a t i c e x p r e s s i o n of 
what a q u a l i f i e d and competent w i t n e s s sensed a t the 
time i n q u e s t i o n . Wigmore, s u p r a , § 790, and 
McCormick, su p r a , § 214. The ' s i l e n t w i t n e s s ' 
t h e o r y i s t h a t a photograph, e t c . , i s a d m i s s i b l e , 
even i n the absence of an o b s e r v i n g o r s e n s i n g 
w i t n e s s , because the p r o c e s s o r mechanism by which 
the photograph, e t c . , i s made ensures r e l i a b i l i t y 
and t r u s t w o r t h i n e s s . In essence, the p r o c e s s o r 
mechanism s u b s t i t u t e s f o r the w i t n e s s ' s senses, and 
because the p r o c e s s o r mechanism i s e x p l a i n e d b e f o r e 
the photograph, e t c . , i s a d m i t t e d , the t r u s t p l a c e d 
i n i t s t r u t h f u l n e s s comes from the p r o p o s i t i o n t h a t , 
had a w i t n e s s been t h e r e , the w i t n e s s would have 
sensed what the photograph, e t c . , r e c o r d s . Wigmore, 
su p r a , § 790, and McCormick, su p r a , § 214. 

"A r e a s o n a b l e r e a d i n g of V o u d r i e [v. S t a t e , 387 
So. 2d 248 ( A l a . Crim. App. 1 9 8 0 ) ] , Carraway [v.  
S t a t e ] , [583 So. 2d 993 ( A l a . Crim. App. 1991)] 
M o l i n a [v. S t a t e ] , [533 So. 2d 701 ( A l a . Crim. App. 
1988)] and the more r e c e n t caselaw of the Court of 
C r i m i n a l Appeals l e a d s us t o conclude t h a t the Court 
of C r i m i n a l A p p eals i s of the o p i n i o n t h a t the 
' p i c t o r i a l communication' and ' s i l e n t w i t n e s s ' 
t h e o r i e s are m u t u a l l y e x c l u s i v e t h e o r i e s , r a t h e r 
than a l t e r n a t i v e t h e o r i e s . The p r o p e r f o u n d a t i o n 
r e q u i r e d f o r a d m i s s i o n i n t o e v i d e n c e of a sound 
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r e c o r d i n g o r o t h e r medium by which a scene or event 
i s r e c o r d e d (e.g., a photograph, motion p i c t u r e , 
v i d e o t a p e , e t c . ) depends upon the p a r t i c u l a r 
c i r c u m s t a n c e s . I f t h e r e i s no q u a l i f i e d and 
competent w i t n e s s who can t e s t i f y t h a t the sound 
r e c o r d i n g or o t h e r medium a c c u r a t e l y and r e l i a b l y 
r e p r e s e n t s what he or she sensed a t the time i n 
q u e s t i o n , then the ' s i l e n t w i t n e s s ' f o u n d a t i o n must 
be l a i d . Under the ' s i l e n t w i t n e s s ' t h e o r y , a 
w i t n e s s must e x p l a i n how the p r o c e s s or mechanism 
t h a t c r e a t e d the i t e m works and how the p r o c e s s o r 
mechanism ensures r e l i a b i l i t y . When the ' s i l e n t 
w i t n e s s ' t h e o r y i s used, the p a r t y s e e k i n g t o have 
the sound r e c o r d i n g o r o t h e r medium a d m i t t e d i n t o 
e v i d e n c e must meet the seven-prong V o u d r i e t e s t . 
R e w r i t t e n t o have more g e n e r a l a p p l i c a t i o n , the 
V o u d r i e s t a n d a r d r e q u i r e s : 

"(1) a showing t h a t the d e v i c e or p r o c e s s o r 
mechanism t h a t produced the i t e m b e i n g o f f e r e d as 
ev i d e n c e was ca p a b l e of r e c o r d i n g what a w i t n e s s 
would have seen o r hear d had a w i t n e s s been p r e s e n t 
a t the scene or event r e c o r d e d , 

"(2) a showing t h a t the o p e r a t o r of the d e v i c e 
or p r o c e s s or mechanism was competent, 

"(3) e s t a b l i s h m e n t of the a u t h e n t i c i t y and 
c o r r e c t n e s s of the r e s u l t i n g r e c o r d i n g , photograph, 
v i d e o t a p e , e t c . , 

"(4) a showing t h a t no changes, a d d i t i o n s , or 
d e l e t i o n s have been made, 

"(5) a showing of the manner i n which the 
r e c o r d i n g , photograph, v i d e o t a p e , e t c . , 
p r e s e r v e d , 

was 

"(6) i d e n t i f i c a t i o n of the s p e a k e r s , or persons 
p i c t u r e d , and 
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"(7) f o r c r i m i n a l cases o n l y , a showing t h a t any 
statement made i n the r e c o r d i n g , tape, e t c . , was 
v o l u n t a r i l y made w i t h o u t any k i n d of c o e r c i o n o r 
improper inducement.[ 3] 

"On the o t h e r hand, when a q u a l i f i e d and 
competent w i t n e s s can t e s t i f y t h a t the sound 
r e c o r d i n g or o t h e r medium a c c u r a t e l y and r e l i a b l y 
r e p r e s e n t s what the w i t n e s s sensed a t the time i n 
q u e s t i o n , then the f o u n d a t i o n r e q u i r e d i s t h a t f o r 
the ' p i c t o r i a l communication' t h e o r y . Under t h i s 
t h e o r y , the p a r t y o f f e r i n g the i t e m must p r e s e n t 
s u f f i c i e n t e v i d e n c e t o meet the ' r e l i a b l e 
r e p r e s e n t a t i o n ' s t a n d a r d , t h a t i s , the w i t n e s s must 
t e s t i f y t h a t the w i t n e s s has s u f f i c i e n t p e r s o n a l 
knowledge of the scene or events p i c t u r e d o r the 
sounds r e c o r d e d and t h a t the i t e m o f f e r e d a c c u r a t e l y 
and r e l i a b l y r e p r e s e n t s the a c t u a l scene or sounds." 

Ex p a r t e F u l l e r , 620 So. 2d 675, 678 ( A l a . 1993). 

S u r v e i l l a n c e v i d e o t a p e s may be a d m i s s i b l e under the 

p i c t o r i a l - c o m m u n i c a t i o n t h e o r y or the s i l e n t - w i t n e s s t h e o r y . 

See I v e r y v. S t a t e , 686 So. 2d 495 ( A l a . Crim. App. 1996). 

Here, " [ s ] i n c e none of the o f f i c e r s were p r e s e n t a t the s i t e 

w h i l e the cameras r e c o r d e d [the defendant's] a c t i v i t i e s [and 

no o t h e r w i t n e s s t e s t i f i e d t h a t the v i d e o s a c c u r a t e l y 

r e f l e c t e d what they saw] ... , the ' s i l e n t - w i t n e s s ' t h e o r y i s 

a p p r o p r i a t e . " Straughn v. S t a t e , 876 So. 2d 492, 502 ( A l a . 

3Because n e i t h e r e x h i b i t c o n t a i n s any statement by 
S p r a d l e y , compliance w i t h t h i s s t e p was not n e c e s s a r y . 
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Crim. App. 2003). See a l s o Ex p a r t e R i e b e r , 663 So. 2d 999 

( A l a . 1995). 

In P r e s s l e y v. S t a t e , 770 So. 2d 115 ( A l a . Crim. App. 

1999), t h i s C o u r t a p p l i e d the req u i r e m e n t s n e c e s s a r y f o r 

i n t r o d u c i n g a v i d e o under the s i l e n t - w i t n e s s t h e o r y : 

"[The p o l i c e o f f i c e r ] then i d e n t i f i e d the e x h i b i t as 
the v i d e o t a p e he had removed from the s u r v e i l l a n c e 
VCR a t the pawnshop, t e s t i f i e d t h a t i t was kept i n 
h i s s o l e c u s t o d y , e x cept f o r a day when i t was 
r e l e a s e d t o the FBI, and t e s t i f i e d t h a t i t was i n 
the same c o n d i t i o n a t t r i a l , and t h a t t h e r e had been 
no changes on the v i d e o t a p e , as when he f i r s t viewed 
the v i d e o t a p e . I t was a f t e r t h i s t e s t i m o n y t h a t the 
t r i a l c o u r t a d m i t t e d the s u r v e i l l a n c e v i d e o t a p e i n t o 
e v i d e n c e . 

"By c a l l i n g a w i t n e s s w i t h e x p e r t i s e i n 
s u r v e i l l a n c e camera systems, the S t a t e p r o p e r l y 
e s t a b l i s h e d t h a t the pawnshop's s u r v e i l l a n c e system 
was i n p r o p e r w o r k i n g o r d e r and capable of r e c o r d i n g 
a c c u r a t e l y what was happening i n the area of the 
pawnshop i t was f o c u s e d on. [The p o l i c e o f f i c e r ' s ] 
t e s t i m o n y i n d i c a t e d t h a t the v i d e o t a p e r e c o r d i n g was 
c o r r e c t and a u t h e n t i c . T h e r e f o r e , the S t a t e p r o p e r l y 
s a t i s f i e d the elements o f the V o u d r i e t e s t as 
a r t i c u l a t e d by the Alabama Supreme Court i n Ex p a r t e  
R i e b e r , s u p r a . " 

777 So. 2d a t 132-33. See a l s o Washington v. S t a t e , 406 Md. 

642, 653, 961 A.2d 1110, 1116 (2008) ("Courts have a d m i t t e d 

s u r v e i l l a n c e tapes and photographs made by s u r v e i l l a n c e 

equipment t h a t o p e r a t e s a u t o m a t i c a l l y when 'a w i t n e s s 

t e s t i f i e s t o the type of equipment or camera used, i t s g e n e r a l 
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r e l i a b i l i t y , the q u a l i t y of the r e c o r d e d p r o d u c t , the p r o c e s s 

by which i t was f o c u s e d , o r the g e n e r a l r e l i a b i l i t y of the 

e n t i r e s y s t em.'"); Logue v. S t a t e , 529 So. 2d 1064, 1068 ( A l a . 

Crim. App. 1988) ("The purpose of l a y i n g a p r o p e r f o u n d a t i o n 

f o r the a d m i s s i o n of a tape r e c o r d i n g i s t o show t h a t the 

[ d e p i c t i o n on the tape] was a c c u r a t e l y r e c o r d e d and 

pr e s e r v e d . " ) 

Here, the S t a t e f a i l e d t o p r e s e n t any t e s t i m o n y t o 

s a t i s f y the s i l e n t - w i t n e s s t h e o r y . The r e c o r d i s t o t a l l y 

d e v o i d of any of the req u i r e m e n t s d i s c u s s e d i n Ex p a r t e  

F u l l e r , 620 So. 2d a t 678. The o n l y q u e s t i o n asked of Det. 

Edge was whether he used those r e c o r d i n g s d u r i n g the course of 

h i s i n v e s t i g a t i o n t o dev e l o p a s u s p e c t . The f a c t t h a t a law-

enforcement o f f i c e r viewed r e c o r d i n g s d u r i n g h i s i n v e s t i g a t i o n 

i s not s u f f i c i e n t t o e s t a b l i s h a p r o p e r f o u n d a t i o n f o r the 

admittance of the r e c o r d i n g under e i t h e r the p i c t o r i a l -

communication t h e o r y or the s i l e n t - w i t n e s s t h e o r y . T h e r e f o r e , 

the two r e c o r d i n g s were i m p r o p e r l y a d m i t t e d a t t r i a l because 

the S t a t e f a i l e d t o l a y the p r o p e r f o u n d a t i o n f o r t h e i r 

a d m i s s i o n . 
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F u r t h e r , t h i s C o u r t cannot say t h a t the improper 

a d m i s s i o n of the r e c o r d i n g s was h a r m l e s s . Rule 45, A l a . R. 

Crim. P. Rule 45, A l a . R. App. P., s t a t e s : 

"No judgment may be r e v e r s e d or s e t a s i d e , nor 
new t r i a l g r a n t e d i n any c i v i l or c r i m i n a l case on 
the ground of m i s d i r e c t i o n of the j u r y , the g i v i n g 
or r e f u s a l of s p e c i a l charges or the improper 
a d m i s s i o n o r r e j e c t i o n of e v i d e n c e , nor f o r e r r o r as 
to any m a t t e r of p l e a d i n g or p r o c e d u r e , u n l e s s i n 
the o p i n i o n of the c o u r t t o which the ap p e a l i s 
taken o r a p p l i c a t i o n i s made, a f t e r an e x a m i n a t i o n 
of the e n t i r e cause, i t s h o u l d appear t h a t the e r r o r 
complained of has p r o b a b l y i n j u r i o u s l y a f f e c t e d 
s u b s t a n t i a l r i g h t s of the p a r t i e s . " 

A t the time t h a t S t a t e ' s e x h i b i t number 49 was o f f e r e d 

and a d m i t t e d i n t o e v i d e n c e , Det. Edge t e s t i f i e d t h a t the tape 

showed a green C a d i l l a c a u t o m o b i l e next t o a b l u e C h e v r o l e t 

a u t o m o b i l e a t the g a s o l i n e pump where Jason's c r e d i t c a r d had 

been used. The C a d i l l a c a u tomobile was i d e n t i f i e d as 

b e l o n g i n g t o A t k i n s . Det. Edge t e s t i f i e d t h a t S t a t e ' s e x h i b i t 

50 c o n s i s t e d of s t i l l photographs p u r p o r t e d l y taken from a 

s u r v e i l l a n c e camera a t Cowboy's a t the time t h a t Jason's 

c r e d i t c a r d had been used a t t h a t l o c a t i o n . Det. Edge s a i d 

t h a t the i n d i v i d u a l i n s e v e r a l of the photographs made a t 

Cowboy's a t the time the v i c t i m ' s c r e d i t c a r d had been used a t 

t h a t l o c a t i o n s t r o n g l y resembled the defendant. The 
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r e c o r d i n g s were the o n l y d e m o n s t r a t i v e e v i d e n c e l i n k i n g 

S p r a d l e y t o the use of Jason's c r e d i t c a r d . Moreover, the 

S t a t e ' s e v i d e n c e a g a i n s t S p r a d l e y , a s i d e from Det. Edge's 

t e s t i m o n y r e g a r d i n g h i s i n v e s t i g a t i o n , was n e i t h e r i r o n c l a d 

nor overwhelming. See Ex p a r t e Greathouse, 624 So. 2d 208, 

211 ( A l a . 1993) ( r e c o g n i z i n g t h a t p r e j u d i c i a l e r r o r c o u l d be 

h a r m l e s s , when the e v i d e n c e of the defendant's g u i l t i s 

" v i r t u a l l y i r o n c l a d " ) . F i n a l l y , as d i s c u s s e d i n d e t a i l below, 

m u l t i p l e e r r o r s o c c u r r e d i n S p r a d l e y ' s t r i a l . Based on the 

s t r e n g t h of the S t a t e ' s e v i d e n c e and the c u m u l a t i v e e r r o r s 

t h a t o c c u r r e d i n t h i s case, t h i s C o u r t cannot say t h a t the 

erroneous a d m i s s i o n of the v i d e o r e c o r d i n g s was h a r m l e s s . 4 

I I . 

S p r a d l e y n ext argues t h a t the S t a t e i m p r o p e r l y i n t r o d u c e d 

p r e j u d i c i a l h earsay t e s t i m o n y d u r i n g the d i r e c t e x a m i n a t i o n of 

two p o l i c e o f f i c e r s who i n v e s t i g a t e d Jason's death. See Rule 

802, A l a . R. E v i d . S p e c i f i c a l l y , S p r a d l e y contends t h a t the 

S t a t e i m p r o p e r l y e l i c i t e d t e s t i m o n y from O f f i c e r Steve 

4 N o t h i n g i n the o p i n i o n s h o u l d be r e a d as h o l d i n g t h a t 
S t a t e ' s e x h i b i t s 49 and 50 would not be a d m i s s i b l e i n the 
f u t u r e ; however, the S t a t e must l a y the p r o p e r f o u n d a t i o n f o r 
these e x h i b i t s t o be a d m i t t e d i n t o e v i d e n c e . 
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Bashears and Det. Don Edge e s t a b l i s h i n g t h a t M e l v i n Henderson 

t o l d them t h a t an i n d i v i d u a l a t E n s l e y Seafood o f f e r e d t o use 

a c r e d i t c a r d t o f i l l h i s tank w i t h g a s o l i n e i n exchange f o r 

$5 i n cash. S p r a d l e y a l s o argues t h a t the S t a t e i m p r o p e r l y 

i n t r o d u c e d h e a r s a y t e s t i m o n y from Det. Edge i n d i c a t i n g t h a t 

Jason's c r e d i t c a r d had been used a f t e r her death a t Roger 

J o l l y Chevron and s e v e r a l days a f t e r her death a t v a r i o u s 

l o c a t i o n s around town. Det. Edge l e a r n e d of the times and 

l o c a t i o n s Jason's c a r d had been used through documents 

s u p p l i e d by her c r e d i t - c a r d company, but the S t a t e d i d not 

admit those documents i n t o e v i d e n c e . S p r a d l e y f u r t h e r argues 

t h a t because Det. Edge's t e s t i m o n y r e g a r d i n g the use of 

Jason's c r e d i t c ards was based on documents from the c r e d i t -

c a r d company, Det. Edge l a c k e d any p e r s o n a l knowledge of the 

i n f o r m a t i o n i n those documents and h i s t e s t i m o n y c o n s t i t u t e d 

improper h e a r s a y . See R u l e s 602 and 802, A l a . R. E v i d . 

S p r a d l e y d i d not o b j e c t t o O f f i c e r Bashears's and Det. Edge's 

t e s t i m o n y , b u t a s s e r t s t h a t t h i s C o u r t s h o u l d r e v e r s e h i s 

c o n v i c t i o n d e s p i t e h i s f a i l u r e t o p r e s e r v e these i s s u e s f o r 

r e v i e w because the erroneous a d m i s s i o n of O f f i c e r Bashears's 
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and Det. Edge's t e s t i m o n y r i s e s t o the l e v e l of p l a i n e r r o r . 

Rule 45A, A l a . R. App. P. T h i s Court agrees. 

A t t r i a l , the S t a t e ' s t h e o r y was t h a t S p r a d l e y murdered 

Jason d u r i n g a robbery, took her c r e d i t c a r d , and used the 

c a r d t o purchase g a s o l i n e f o r peo p l e i n exchange f o r cash. To 

prove i t s t h e o r y t h a t Jason's c r e d i t c a r d had been used a f t e r 

her murder, the S t a t e o f f e r e d Det. Edge's t e s t i m o n y t h a t he 

had l e a r n e d through documents p r o v i d e d by the company t h a t 

i s s u e d Jason's c r e d i t c a r d t h a t the c a r d had been "used one 

time F r i d a y n i g h t , ... they c a l l [ ] i t Roger J o l l y Chevron[,] 

and Sunday, f o l l o w i n g ... Jason's death ... [at the Cowboy's 

s e r v i c e s t a t i o n ] (R. 439; 475.) To show t h a t S p r a d l e y 

used Jason's c r e d i t c a r d a t Cowboy's s e r v i c e s t a t i o n , the 

S t a t e a d m i t t e d e x h i b i t 50, a CD c o n s i s t i n g of n i n e s t i l l 

p hotographs t h a t appeared t o d e p i c t S p r a d l e y i n s i d e Cowboy's 

on the day Jason's c r e d i t c a r d was used a t t h a t l o c a t i o n . 

To f u r t h e r e s t a b l i s h i t s t h e o r y , the S t a t e e l i c i t e d 

t e s t i m o n y from Det. Edge i n d i c a t i n g t h a t based on the 

i n f o r m a t i o n he r e c e i v e d from the company t h a t i s s u e d the 

c r e d i t c a r d , Jason's c r e d i t c a r d was a l s o used "Sunday, 

f o l l o w i n g ... Jason's death ... [at] E n s l e y Seafood " (R. 
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439; 475.) In an attempt t o show t h a t S p r a d l e y used Jason's 

c a r d a t E n s l e y Seafood, the S t a t e p r e s e n t e d t e s t i m o n y from 

A n t o n i o A t k i n s i n d i c a t i n g t h a t A t k i n s and S p r a d l e y went t o 

E n s l e y Seafood on January 11, 2004, S p r a d l e y p a i d f o r g a s o l i n e 

f o r A t k i n s ' s c a r w i t h a c r e d i t c a r d , and S p r a d l e y spoke w i t h 

someone i n a b l u e C h e v r o l e t a u t o m o b i l e . The S t a t e a l s o 

a d m i t t e d e x h i b i t 49, a v i d e o r e c o r d i n g . 5 

To e s t a b l i s h t h a t S p r a d l e y attempted to use Jason's 

c r e d i t c a r d a t E n s l e y Seafood t o o b t a i n cash, the S t a t e c a l l e d 

M e l v i n Henderson, the owner of the b l u e C h e v r o l e t a u t o m o b i l e , 

t o t e s t i f y . Henderson, however, r e f u s e d t o t e s t i f y a g a i n s t 

S p r a d l e y . To f i l l the v o i d l e f t by Henderson's r e f u s a l t o 

t e s t i f y , the S t a t e e l i c i t e d t e s t i m o n y from O f f i c e r Bashears 

and Det. Edge t h a t Henderson made a statement to them 

i n d i c a t i n g t h a t someone a t E n s l e y Seafood o f f e r e d t o use a 

c r e d i t c a r d t o f i l l the gas tank of h i s c a r w i t h g a s o l i n e i n 

exchange f o r cash. T h i s t e s t i m o n y was used i n c o n j u n c t i o n 

w i t h A t k i n s ' s t e s t i m o n y and the S t a t e ' s i m p r o p e r l y a d m i t t e d 

e x h i b i t 50. 

5As d i s c u s s e d above, the S t a t e f a i l e d t o l a y the p r o p e r 
f o u n d a t i o n f o r S t a t e ' s e x h i b i t s 49 and 50; t h e r e f o r e , the 
a d m i s s i o n of these e x h i b i t s was improper. 
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I t i s w e l l s e t t l e d t h a t "[a] w i t n e s s may not t e s t i f y t o 

a m a t t e r u n l e s s e v i d e n c e i s i n t r o d u c e d s u f f i c i e n t t o s u p p o r t 

a f i n d i n g t h a t the w i t n e s s has p e r s o n a l knowledge of the 

m a t t e r . " Rule 602, A l a . R. Crim. P. See a l s o Ex p a r t e Brown, 

[Ms. 1091767, June 30, 2011] So. 3d , ( A l a . 2011) 

( r e a f f i r m i n g the requirement t h a t a w i t n e s s have p e r s o n a l 

knowledge of the events t o which t h a t w i t n e s s t e s t i f i e s ) . 

S i m i l a r l y , Rule 802, A l a . R. E v i d . , p r o v i d e s t h a t " [ h ] e a r s a y 

i s not a d m i s s i b l e except as p r o v i d e d by these r u l e s , or by 

o t h e r r u l e s adopted by the Supreme Co u r t of Alabama or by 

s t a t u t e . " "Hearsay" i s d e f i n e d as "a statement, o t h e r than 

one made by the d e c l a r a n t w h i l e t e s t i f y i n g a t the t r i a l or 

h e a r i n g , o f f e r e d i n e v i d e n c e t o prove the t r u t h of the m a t t e r 

a s s e r t e d . " Rule 801, A l a . R. E v i d . 

" I t i s c l e a r t h a t the h e a r s a y r u l e a p p l i e s o n l y t o a 

statement o f f e r e d f o r the t r u t h of i t s c o n t e n t s . " Edwards v. 

S t a t e , 502 So. 2d 846, 848-49 ( A l a . Crim. App. 1986) 

( c i t a t i o n s o m i t t e d ) . In Sawyer v. S t a t e , 598 So. 2d 1035 

( A l a . Crim. App. 1992), t h i s C ourt e x p l a i n e d : 

"'A statement may be a d m i s s i b l e where i t i s not 
o f f e r e d t o prove the t r u t h of whatever f a c t s might 
be s t a t e d , "but r a t h e r t o e s t a b l i s h the reason f o r 
a c t i o n or conduct by the w i t n e s s [when the reason 
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f o r the a c t i o n o r conduct i s r e l e v a n t t o an i s s u e a t 
t r i a l ] . " ' Edwards v. S t a t e , 502 So. 2d 846, 849 
( A l a . Cr. App. 1986) ( q u o t i n g Tucker v. S t a t e , 474 
So. 2d 131, 132 ( A l a . Cr. App. 1984), r e v ' d on o t h e r 
grounds, 474 So. 2d 134 (1985)). The o f f i c e r s 
r e l a t e d i n f o r m a t i o n o b t a i n e d from o t h e r sources t o 
e x p l a i n why they proceeded as they d i d . T h i s was not 
h e a r s a y . See, e.g., Brannon [v. S t a t e ] , 549 So. 2d 
[532] a t 539 [ ( A l a . Crim. App. 1 9 8 9 ) ] ; McCray v.  
S t a t e , 548 So. 2d 573, 576 ( A l a . Cr. App. 1988). 
See, a l s o , M o l i n a v. S t a t e , 533 So. 2d 701, 714 
( A l a . Cr. App. 1988), c e r t . d e n i e d , 489 U.S. 1086, 
109 S. Ct. 1547, 103 L. Ed. 2d 851 (1989); T i l l i s v.  
S t a t e , 469 So. 2d 1367, 1370 ( A l a . Cr. App. 1985)." 

598 So. 2d a t 1038. See a l s o M i l l e r v. S t a t e , 687 So. 2d 

1281, 1285 ( A l a . Crim. App. 1996) ("The o f f i c e r s ' t e s t i m o n y i n 

t h i s case was r e c e i v e d t o show the reasons f o r the o f f i c e r s ' 

a c t i o n s and how t h e i r i n v e s t i g a t i o n f o c u s e d on a s u s p e c t . " ) . 

R e c o g n i z i n g the p o t e n t i a l f o r abuse and the dangers of 

a l l o w i n g o u t - o f - c o u r t statements t o be a d m i t t e d f o r any 

purpose o t h e r than t o prove the t r u t h of the m a t t e r a s s e r t e d , 

the Alabama Supreme Co u r t has c a u t i o n e d : 

"We urge v i g i l a n c e i n e v a l u a t i n g any o f f e r of 
t e s t i m o n y about an o u t - o f - c o u r t d e c l a r a t i o n 'not f o r 
the t r u t h of the m a t t e r a s s e r t e d . ' The 
a d m i s s i b i l i t y of such t e s t i m o n y depends on i t s b e i n g 
r e l e v a n t t o a p r o p e r i s s u e i n the case. The f i r s t 
i n q u i r y s h o u l d be: ' i f the o u t - o f - c o u r t d e c l a r a t i o n 
i s not o f f e r e d f o r i t s t r u t h , i s whatever the 
d e c l a r a t i o n does t e n d t o prove r e a l l y a t i s s u e i n 
the p a r t i c u l a r p r o c e e d i n g s ? ' " 
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Ex p a r t e Melson, 775 So. 2d 904, 907 n. 2. ( A l a . 2000). See  

a l s o Ex p a r t e Toney, 854 So. 2d 37, 40-41 ( A l a . 2002) ("For 

what purpose was B i l l ' s t e s t i m o n y t h a t the agents of the 

Tennessee c a r d e a l e r s h i p i d e n t i f i e d Toney from a photograph 

o f f e r e d i n e v i d e n c e ? We can d i s c e r n no purpose o t h e r than 

p r o v i n g t h a t Toney had i n f a c t been i n Tennessee. That 

t e s t i m o n y had a b s o l u t e l y no o t h e r r e l e v a n c e t o the p r o c e e d i n g . 

F u r t h e r , i f we assume f o r the sake of argument t h a t i t s 

purpose was not t o prove t h a t Toney had been i n Tennessee, 

then t h a t p r o o f would not o t h e r w i s e have been a v a i l a b l e i n the 

e v i d e n c e . " ) ; U n i t e d S t a t e v. S i l v a , 380 F.3d 1018, 1020 (7th 

C i r . 2004) ("A l l o w i n g agents to n a r r a t e the course of t h e i r 

i n v e s t i g a t i o n s , and thus s p r e a d b e f o r e j u r i e s damning 

i n f o r m a t i o n t h a t i s not s u b j e c t t o c r o s s - e x a m i n a t i o n , would go 

f a r toward a b r o g a t i n g the defendant's r i g h t s under the s i x t h 

amendment and the h e a r s a y r u l e . " ) ; Conley v. S t a t e , 620 So. 2d 

180, 182 ( F l a . 1993) ("[T]he i n h e r e n t l y p r e j u d i c i a l e f f e c t of 

a d m i t t i n g i n t o e v i d e n c e an o u t - o f - c o u r t statement r e l a t i n g 

a c c u s a t o r y i n f o r m a t i o n o n l y t o e s t a b l i s h the l o g i c a l sequence 

of events outweighs the p r o b a t i v e v a l u e of such e v i d e n c e . 

Such p r a c t i c e must be a v o i d e d . " ) . Indeed, 
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" [ i ] t w i l l be seen t h a t o n l y i n r a r e i n s t a n c e s 
w i l l the 'conduct' of an i n v e s t i g a t i n g o f f i c e r need 
to be ' e x p l a i n e d ' , as i n p r a c t i c a l l y e v e r y case, the 
motive, i n t e n t , o r s t a t e of mind of such an o f f i c e r 
w i l l not be 'matters c o n c e r n i n g which the t r u t h must 
be found.' A t h e a r t , a c r i m i n a l p r o s e c u t i o n i s 
d e s i g n e d t o f i n d the t r u t h of what a defendant d i d , 
and, on o c c a s i o n , of why he d i d i t . I t i s most 
unusu a l t h a t a p r o s e c u t i o n w i l l p r o p e r l y concern 
i t s e l f w i t h why an i n v e s t i g a t i n g o f f i c e r d i d 
something." 

Teague v. S t a t e , 252 Ga. 534, 536, 314 S.E.2d 910, 912 (1984). 

In t h i s case, Det. Edge's t e s t i m o n y r e l a t i n g t o the times 

when and l o c a t i o n s where Jason's c r e d i t c a r d was used a f t e r 

her murder was not based on h i s p e r s o n a l , f i r s t h a n d knowledge. 

See Rule 602, A l a . R. E v i d . ; Ex p a r t e Brown, [Ms. 1091767, 

June 30, 2011] So. 3d a t ( r e a f f i r m i n g the requirement 

t h a t a w i t n e s s have p e r s o n a l knowledge of the events t o which 

t h a t w i t n e s s t e s t i f i e s ) . I n s t e a d , Det. Edge t e s t i f i e d t o 

statements p r o v i d e d t o him by Jason's c r e d i t - c a r d company. 

See Rule 801, A l a . R. E v i d . F u r t h e r , Det. Edge's t e s t i m o n y 

was n e i t h e r r e l e v a n t t o show nor o f f e r e d t o prove a n y t h i n g 

o t h e r than the t r u t h of the m a t t e r a s s e r t e d , i . e . , t h a t 

Jason's c r e d i t c a r d s were used a f t e r her murder a t s p e c i f i c 

t imes and s p e c i f i c p l a c e s . See Ex p a r t e Melson, 775 So. 2d 

a t 907 n. 2. Because Det. Edge's t e s t i m o n y was based on 
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statements p r o v i d e d t o him by Jason's c r e d i t - c a r d company, h i s 

t e s t i m o n y s h o u l d have been e x c l u d e d p u r s u a n t t o R u l e s 602 and 

802, A l a . R. E v i d . , because he l a c k e d p e r s o n a l knowledge of 

the i n f o r m a t i o n and the t e s t i m o n y was h e a r s a y . 6 

L i k e w i s e , O f f i c e r Bashears's and Det. Edge's t e s t i m o n y 

r e g a r d i n g Henderson's statements t o them was not r e l e v a n t t o 

prove any r e l e v a n t m a t t e r e x c e p t the t r u t h of the m a t t e r 

a s s e r t e d . In f a c t , O f f i c e r Bashears's and Det. Edge's 

t e s t i m o n y r e g a r d i n g Henderson's o u t - o f - c o u r t statement appears 

t o have been a d m i t t e d t o f i l l the v o i d i n the S t a t e ' s case 

l e f t by Henderson's r e f u s a l t o t e s t i f y . A c c o r d i n g l y , the 

t e s t i m o n y r e l a t i n g t o Henderson's o u t - o f - c o u r t statement was 

hea r s a y and was i m p r o p e r l y a d m i t t e d p u r s u a n t t o Rule 802, A l a . 

R. E v i d . 

F urthermore, the erroneous a d m i s s i o n of Det. Edge's and 

O f f i c e r Bashears's t e s t i m o n y was " p a r t i c u l a r l y e g r e g i o u s , " 

" a d v e r s e l y a f f e c t e d [ S p r a d l e y ' s ] s u b s t a n t i a l r i g h t [ s ] , " 

" s e r i o u s l y a f f e c t [ e d ] the f a i r n e s s , i n t e g r i t y o r p u b l i c 

6 A l t h o u g h the document from the c r e d i t - c a r d company may 
f a l l w i t h i n the b u s i n e s s - r e c o r d s e x c e p t i o n t o the he a r s a y 
r u l e , Rule 803(6), A l a . R. E v i d . , the S t a t e d i d not admit the 
document i n t o e v i d e n c e . 
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r e p u t a t i o n of j u d i c i a l p r o c e e d i n g s , " Ex p a r t e Brown, [Ms. 

1091767, June 30, 2011] So. 3d a t ( c i t a t i o n s and 

q u o t a t i o n s o m i t t e d ) , and r e s u l t e d i n "a m i s c a r r i a g e of j u s t i c e 

Waldrop v. S t a t e , 59 So. 3d 60, 61 ( A l a . Crim. App. 

2010) ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . The S t a t e used Det. 

Edge's t e s t i m o n y r e g a r d i n g when and where Jason's c r e d i t c ards 

had been used i n c o n j u n c t i o n w i t h the S t a t e ' s e x h i b i t 50 -¬

ni n e photographs d e p i c t i n g S p r a d l e y i n s i d e Cowboy's on January 

11, 2004, the day Jason's c r e d i t c a r d was used a t t h a t 

l o c a t i o n -- t o prove t h a t S p r a d l e y had used Jason's c r e d i t 

c a r d . F u r t h e r , the S t a t e used Det. Edge's t e s t i m o n y r e g a r d i n g 

when and where Jason's c r e d i t c ards had been used and 

Henderson's o u t - o f - c o u r t statements i n c o n j u n c t i o n w i t h 

S t a t e ' s e x h i b i t 49 -- a v i d e o from E n s l e y Seafood -- and 

A t k i n s ' s t e s t i m o n y t o e s t a b l i s h t h a t S p r a d l e y had Jason's 

c r e d i t c a r d , t h a t he used i t a t E n s l e y Seafood, and t h a t he 

sought t o use i t t o purchase g a s o l i n e f o r peo p l e i n exchange 

f o r cash. 

Without Det. Edge's t e s t i m o n y r e l a t i n g t o when and where 

Jason's c r e d i t c a r d had been used, the t e s t i m o n y e s t a b l i s h i n g 

t h a t S p r a d l e y used a c r e d i t c a r d a t E n s l e y Seafood and the 
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photographs of S p r a d l e y i n s i d e Cowboy's s e r v i c e s t a t i o n were 

me a n i n g l e s s . S i m i l a r l y , w i t h o u t Det. Edge's t e s t i m o n y 

r e l a t i n g t o when and where Jason's c r e d i t c a r d had been used 

and Henderson's o u t - o f - c o u r t statement, A t k i n s ' s t e s t i m o n y 

t h a t S p r a d l e y used a c r e d i t c a r d a t E n s l e y Seafood was 

me a n i n g l e s s . The times and p l a c e s where Jason's c r e d i t c a r d 

had been used c o u p l e d w i t h Henderson's o u t - o f - c o u r t statement 

and S t a t e ' s e x h i b i t s 49 and 50 c o n s t i t u t e d the b u l k of the 

S t a t e ' s e v i d e n c e e s t a b l i s h i n g S p r a d l e y ' s g u i l t . 

As the f o r e g o i n g e s t a b l i s h e s , the improper a d m i s s i o n of 

O f f i c e r Bashears's and Det. Edge's t e s t i m o n i e s must have had 

"an u n f a i r p r e j u d i c i a l impact on the j u r y ' s d e l i b e r a t i o n s . " 

Ex p a r t e B r y a n t , 951 So. 2d 724, 727 ( A l a . 2002) ( c i t a t i o n s 

and q u o t a t i o n s o m i t t e d ) . When c o u p l e d w i t h the i m p r o p e r l y 

a d m i t t e d r e c o r d i n g s from Cowboy's s e r v i c e s t a t i o n and E n s l e y 

Seafood, O f f i c e r Bashears's and Det. Edge's i n a d m i s s i b l e 

t e s t i m o n y c e r t a i n l y a f f e c t e d the j u r y ' s d e c i s i o n . T h e r e f o r e , 

t h i s C o u r t h o l d s t h a t the erroneous a d m i s s i o n of O f f i c e r 

Bashears's and Det. Edge's t e s t i m o n y was p l a i n e r r o r and 

e n t i t l e s S p r a d l e y t o r e l i e f . Rule 45A, A l a . R. App. P. 

I I I . 
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S p r a d l e y next argues t h a t the p r o s e c u t o r committed p l a i n 

e r r o r i n i n t r o d u c i n g e v i d e n c e of a t h i r d - p a r t y t h r e a t t o a 

S t a t e ' s w i t n e s s . S p e c i f i c a l l y , S p r a d l e y c h a l l e n g e s the 

f o l l o w i n g t e s t i m o n y t h a t was a d m i t t e d d u r i n g A t k i n s ' s d i r e c t 

e x a m i n a t i o n : 

" [ P r o s e c u t o r ] : Have you had any t y pes of t h r e a t s 
a g a i n s t you or your f a m i l y about coming here t o 
t e s t i f y today? 

" [ A t k i n s ] : Yeah. 

" [ P r o s e c u t o r ] : And what form have those t h r e a t s been 

i n ? 

" [ A t k i n s ] : I was t o l d not t o come t e s t i f y . 

" [ P r o s e c u t o r ] : And you were t o l d t h a t by who? 

" [ A t k i n s ] : A g a i n s t Montez. 

" [ P r o s e c u t o r ] : I'm s o r r y . 
" [ A t k i n s ] : I was t o l d not t o come t e s t i f y a g a i n s t 
Montez. 

" [ P r o s e c u t o r ] : And who t o l d you not t o come t e s t i f y ? 

" [ A t k i n s ] : Some -- I don't know i f t h e y were f a m i l y 
members or not, but I was approached by someone on 
the s t r e e t , t e l l i n g me not t o . 
II 

" [ P r o s e c u t o r ] : Okay. I'm g o i n g t o back up a l i t t l e 
b i t . I t h i n k I got ahead of m y s e l f . You s t a t e d 
t h a t you r e c e i v e d t h r e a t s . Okay. Where d i d those 
t h r e a t s come from? Who? 
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" [ A t k i n s ] : I don't know h i s name, but I know h i s 
f a c e . 

" [ P r o s e c u t o r ] : Where were you when you r e c e i v e d 
those t h r e a t s ? 

" [ A t k i n s ] : E a s t Lake. 

" [ P r o s e c u t o r ] : Okay. And d i d t h i s p erson come up t o 
you p e r s o n a l l y ? 

" [ A t k i n s ] : Yeah. 

" [ P r o s e c u t o r ] : And what s p e c i f i c a l l y d i d he say t o 
you? 

"[Defense co u n s e l ] : I'm g o i n g t o o b j e c t t o 
hearsay, Your Honor. 

"The C o u r t : Okay. O v e r r u l e d . 

" [ A t k i n s ] : I was t o l d not t o come t o c o u r t and 
t e s t i f y a g a i n s t Montez i n the murder case." 

(R. 335-38.) 

A c c o r d i n g t o S p r a d l e y , the S t a t e committed e r r o r by 

e l i c i t i n g t e s t i m o n y from A t k i n s i n d i c a t i n g t h a t a t h i r d p a r t y 

had t h r e a t e n e d A t k i n s i n an attempt t o p r e v e n t A t k i n s from 

t e s t i f y i n g a g a i n s t S p r a d l e y because the S t a t e f a i l e d t o l i n k 

S p r a d l e y t o the t h r e a t . A t t r i a l , S p r a d l e y made o n l y a 

he a r s a y o b j e c t i o n ; t h e r e f o r e , t h i s Court r e v i e w s t h i s i s s u e 

f o r p l a i n e r r o r o n l y . Davis v. S t a t e , 42 So. 3d 162, 168 

( A l a . Crim. App. 2009) ("The statement of s p e c i f i c grounds of 
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o b j e c t i o n waives a l l grounds not s p e c i f i e d . . . . " ) . See Rule 

45A, A l a . R. App. P. 

Alabama has l o n g h e l d t h a t t h r e a t s made to a w i t n e s s by 

a t h i r d p a r t y are not a d m i s s i b l e u n l e s s the defendant i s 

connected t o the making of the t h r e a t . See Sims v. S t a t e , 146 

A l a . 109, 118, 41 So. 413, 415 (1906) ( h o l d i n g t h a t the S t a t e 

i m p r o p e r l y a d m i t t e d t e s t i m o n y t h a t the defendant's f a t h e r 

attempted t o suppress a w i t n e s s ' s statement because no 

e v i d e n c e was p r e s e n t e d i n d i c a t i n g " t h a t t h i s was done by the 

procurement of the defendant, or w i t h h i s knowledge or 

consent") In A r t h u r v. S t a t e , 575 So. 2d 1165, 1177-80 ( A l a . 

Crim. App. 1990), t h i s C o u r t e x p l a i n e d : 

"'A t h r e a t by a t h i r d p e r s o n a g a i n s t 
a ... w i t n e s s i s r e l e v a n t o n l y i f the 
defendant i s l i n k e d i n some way t o the 
making of the t h r e a t . Thus, e v i d e n c e t h a t 
a w i t n e s s r e c e i v e d an u n s i g n e d l e t t e r 
c o n t a i n i n g a t h r e a t s h o u l d be e x c l u d e d i f 
t h e r e i s no e v i d e n c e t o connect the 
defendant w i t h i t . ' 

"C. T o r c i a , 1 Wharton's C r i m i n a l E v i d e n c e § 157 
(14th ed. 1985) ( f o o t n o t e o m i t t e d ) . 'Evidence of an 
attempt by a non-witness t h i r d p erson t o suppress 
t e s t i m o n y i s a d m i s s i b l e i f , b u t o n l y i f , i t i s shown 
t h a t the p a r t y a g a i n s t whom such e v i d e n c e i s 
o f f e r e d , p r o c u r e d , promoted or approved such 
attempt.' C. Gamble, M c E l r o y ' s Alabama Evidence § 
190.03 (3d ed. 1977) ( f o o t n o t e o m i t t e d ) . See a l s o  
Sims v. S t a t e , 146 A l a . 109, 41 So. 413 (1906); 
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St e w a r t v. S t a t e , 398 So. 2d 369 ( A l a . Cr. App.), 
c e r t . d e n i e d , 398 So. 2d 376 ( A l a . 1981). The 
p r o s e c u t o r made a b s o l u t e l y no attempt t o l i n k , t o 
A r t h u r , the t h r e a t made t o Wicker. In f a c t , a t 
t r i a l , the p r o s e c u t o r c l a i m e d t h a t B r a n t l e y ' s 
t e s t i m o n y had n o t h i n g t o do w i t h A r t h u r d i r e c t l y . " 

F u r t h e r , P r o f e s s o r Gamble and P r o f e s s o r Goodwin w r i t e : 

" Evidence of an attempt by a nonwitness t h i r d 
p e r s o n t o suppress e v i d e n c e i s a d m i s s i b l e i f , b u t 
o n l y i f , i t i s shown t h a t the p a r t y a g a i n s t whom 
such e v i d e n c e i s o f f e r e d e i t h e r p r o c u r e d , promoted 
or approved such attempt. T h i s e v i d e n c e i s , l i k e i n 
the p r e v i o u s s e c t i o n , a d m i s s i b l e under the t h e o r y 
t h a t i t c o n s t i t u t e s an i m p l i e d a d m i s s i o n by the 
p a r t y who p r o c u r e d , promoted o r approved the attempt 
t o s u p p r e s s . " 

C h a r l e s W. Gamble and Robert J . Goodwin, M c E l r o y ' s Alabama  

E v i d e n c e , § 190.03 (6th ed. 2009). See Annot., A d m i s s i b i l i t y  

i n C r i m i n a l Case, on Issue of Defendant's G u i l t , of Evi d e n c e  

t h a t T h i r d Person has Attempted t o I n f l u e n c e a Witness not t o  

T e s t i f y or t o T e s t i f y F a l s e l y , 79 A.L.R. 3d 1156 (1977). See  

a l s o Stewart v. S t a t e , 398 So. 2d 369, 375 ( A l a . Crim. App. 

1981) ( r e c o g n i z i n g t h a t "when the e x e c u t i o n of a t h r e a t or the 

attempt t o suppress e v i d e n c e i s done by a t h i r d p a r t y , then i t 

must be shown t h a t the defendant o f f e r e d , p r o c u r e d , promoted 

or approved such attempt") ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . 

See a l s o Cox v. S t a t e , 422 N.E.2d 357, 361-62 (Ind. C t. App. 

1981) (mere mention of the defendant's name d u r i n g a t h r e a t i s 
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not s u f f i c i e n t t o e s t a b l i s h a nexus t o the d e f e n d a n t ) ; Sims, 

146 A l a . a t 118, 41 So. a t 415 (evidence of a f a m i l y 

r e l a t i o n s h i p between the defendant and the person making the 

t h r e a t i s not enough t o e s t a b l i s h a s u f f i c i e n t nexus to the 

d e f e n d a n t ) . 

Here, the S t a t e f a i l e d t o e s t a b l i s h any c o n n e c t i o n 

between the t h r e a t and S p r a d l e y . A t k i n s d i d not know the 

name of the p e r s o n who t h r e a t e n e d him, and n o t h i n g i n d i c a t e d 

t h a t S p r a d l e y " p r o c u r e d , promoted or approved" the t h r e a t . 

A r t h u r , 575 So. 2d a t 1177. A c c o r d i n g l y , the f a c t t h a t A t k i n s 

had been t h r e a t e n e d by a t h i r d p a r t y was i r r e l e v a n t and 

i n a d m i s s i b l e . 

F u r t h e r , i n t h i s unique case, the improper a d m i s s i o n of 

the t h i r d - p a r t y t h r e a t s e r i o u s l y a f f e c t e d S p r a d l e y ' s 

" s u b s t a n t i a l r i g h t s , " p r o b a b l y had "an u n f a i r p r e j u d i c i a l 

impact on the j u r y ' s d e l i b e r a t i o n s , " and r e s u l t e d i n "a 

m i s c a r r i a g e of j u s t i c e " ; t h e r e f o r e , i t c o n s t i t u t e d p l a i n 

e r r o r . A l b a r r a n v. S t a t e , [Ms. CR-07-2147, J u l y 29, 2011] 

So. 3d , ( A l a . Crim. App. 2011). As d i s c u s s e d above, 

the b u l k of the S t a t e ' s e v i d e n c e a g a i n s t S p r a d l e y was 

i m p r o p e r l y a d m i t t e d . A d d i t i o n a l l y , w i t h no e v i d e n c e 
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i n d i c a t i n g t h a t S p r a d l e y p r o c u r e d the t h r e a t , A t k i n s ' s 

t e s t i m o n y was p r e j u d i c i a l and " i n j e c t [ e d ] [ i n t o the t r i a l ] . .. 

innuendo t h a t ... [ S p r a d l e y ] was b e h i n d the t h r e a t s t o 

[ A t k i n s ] . " A r t h u r , 575 So. 2d a t 1177-78. T h i s innuendo 

most l i k e l y l e f t the j u r y w i t h the u n d e r s t a n d i n g t h a t S p r a d l e y 

was a dangerous pe r s o n of bad c h a r a c t e r , who c o u l d a u t h o r i z e 

a t h r e a t from j a i l . T h i s t e s t i m o n y would a l s o have i n d i c a t e d 

t h a t S p r a d l e y must be g u i l t y , o t h e r w i s e he would not have 

attempted t o p r e v e n t A t k i n s from t e s t i f y i n g . A c c o r d i n g l y , 

t h i s i s s u e e n t i t l e s S p r a d l e y t o r e l i e f . 

IV. 

S p r a d l e y n ext argues t h a t the S t a t e i m p r o p e r l y i n t r o d u c e d 

e v i d e n c e of p r i o r bad a c t s f o r no purpose o t h e r than to show 

h i s bad c h a r a c t e r i n v i o l a t i o n of Rule 404, A l a . R. E v i d . 

S p e c i f i c a l l y , S p r a d l e y argues t h a t the S t a t e e r r o n e o u s l y 

e l i c i t e d t e s t i m o n y from Matthew B r y a n t , S p r a d l e y ' s f e l l o w 

p r i s o n e r , i n d i c a t i n g t h a t S p r a d l e y was on p r o b a t i o n and had 

been i n j a i l f o r v i o l a t i n g the terms of h i s p r o b a t i o n . 

S p r a d l e y d i d not o b j e c t t o B r y a n t ' s t e s t i m o n y ; t h e r e f o r e , t h i s 

C o u r t reviews t h i s i s s u e f o r p l a i n e r r o r o n l y . Rule 45A, A l a . 

R. Crim. P. 
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At t r i a l , the f o l l o w i n g o c c u r r e d d u r i n g the S t a t e ' s 

d i r e c t e x a m i n a t i o n of B r y a n t : 

" [ P r o s e c u t o r ] : Mr. B r y a n t , do you remember the f i r s t 
time t h a t you had a c o n v e r s a t i o n w i t h Montez 
S p r a d l e y c o n c e r n i n g the death of a l a d y i n Center 
P o i n t ? 

" [ B r y a n t ] : Yes, s i r . 

" [ P r o s e c u t o r ] : Do you remember when t h a t 
c o n v e r s a t i o n took p l a c e ? 

" [ B r y a n t ] : I t happened the second time he came i n t o 
the j a i l , s i r . And --

" [ P r o s e c u t o r ] : A l l r i g h t . What about the f i r s t time 
t h a t he came i n t o the j a i l , d i d --

" [ B r y a n t ] : I j u s t t a l k e d t o him a few t i m e s . I f e d 
everybody, I d i d the t r a y s and s t u f f on the f l o o r , 
and -- you know, you run i n t o p e o p l e , and peo p l e 
need t h i n g s , and you h e l p them out. 

" [ P r o s e c u t o r ] : Okay. And the second time you saw  
Montez S p r a d l e y , was t h a t i n the J e f f e r s o n County  
J a i l , as w e l l ? 

" [ B r y a n t ] : Yes, s i r . 

" [ P r o s e c u t o r ] : T e l l us how you and he got t o be 
c o n v e r s a t i o n a l w i t h each o t h e r , p l e a s e . 

" [ B r y a n t ] : He got i n t r o u b l e i n one of the o t h e r 
b l o c k s , and they were a l l g e t t i n g ready t o jump on 
him, so I t a l k e d t o one of the o t h e r o f f i c e r s and 
got him moved over i n the b l o c k w i t h us. I was j u s t 
d o i n g i t because i t was the r i g h t t h i n g t o do. I 
d i d n ' t know a n y t h i n g about him. And so a f t e r t h a t 
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we -- you know, we j u s t s t a r t e d t a l k i n g , you know, 
he come to my c e l l . I t s t a y e d open a l l the time 
because I was a f l o o r worker. So, we would go i n 
t h e r e and s i t around and t a l k , w h i l e everybody e l s e 
was b e i n g l o u d and w a t c h i n g TV and s t u f f , s i r . 

"  

" [ P r o s e c u t o r ] : A l l r i g h t . You mentioned two 
g i r l f r i e n d s , now -¬
" [ B r y a n t ] : yes, s i r . 

" [ P r o s e c u t o r ] : — and you are u s i n g the term 'she.' 

" [ B r y a n t ] : Yes, s i r . 

" [ P r o s e c u t o r ] : So, I need you t o s p e c i f y who you are 
t a l k i n g about, p l e a s e . 

" [ B r y a n t ] : Okay. The g i r l t h a t has the baby -¬

" [ P r o s e c u t o r ] : Okay. 

" [ B r y a n t ] : -- and was pregnant w i t h a nother baby of 
h i s , she was the one t h a t t a l k e d t o the p o l i c e and 
had him r e a r r e s t e d on t h i s case. 

" [ P r o s e c u t o r ] : Okay. A l l r i g h t . And was he i n j a i l 
on t h a t case? 

" [ B r y a n t ] : No, s i r , he was t h e r e on a p r o b a t i o n  
v i o l a t i o n . " 

(R. 291-94 (emphasis added).) 

Rule 404(a), A l a . R. E v i d . , p r o v i d e s t h a t " [ e ] v i d e n c e of 

a person's c h a r a c t e r o r a t r a i t of c h a r a c t e r i s not a d m i s s i b l e 
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f o r the purpose of p r o v i n g a c t i o n i n c o n f o r m i t y t h e r e w i t h 

" S i m i l a r l y , Rule 404(b), A l a . R. E v i d . , s t a t e s : 

"Evidence of o t h e r c r i m e s , wrongs, or a c t s i s not 
a d m i s s i b l e t o prove the c h a r a c t e r of a p e r s o n i n 
o r d e r t o show a c t i o n i n c o n f o r m i t y t h e r e w i t h . I t 
may, however, be a d m i s s i b l e f o r o t h e r purposes, such 
as p r o o f of m o t ive, o p p o r t u n i t y , i n t e n t , 
p r e p a r a t i o n , p l a n , knowledge, i d e n t i t y , o r absence 
of m i s t a k e or a c c i d e n t " 

T h i s Court has e x p l a i n e d t h a t "'Rule 404(b) i s a p r i n c i p l e of 

l i m i t e d a d m i s s i b i l i t y . T h i s means t h a t the o f f e r e d e v i d e n c e 

i s i n a d m i s s i b l e f o r one broad, i m p e r m i s s i b l e purpose, but i s 

a d m i s s i b l e f o r one or more o t h e r l i m i t e d purposes '" 

T a y l o r v. S t a t e , 808 So. 2d 1148, 1165 ( A l a . Crim. App. 2000) 

( q u o t i n g C. Gamble, M c E l r o y ' s Alabama Ev i d e n c e § 69.01(1) (5th 

ed. 1996) (emphasis added)). 

"The Alabama Supreme Co u r t has ' h e l d t h a t the 
e x c l u s i o n a r y r u l e p r e v e n t s the S t a t e from u s i n g 
e v i d e n c e of a defendant's p r i o r bad a c t s t o prove 
the defendant's bad c h a r a c t e r and, t h e r e b y , p r o t e c t s 
the defendant's r i g h t t o a f a i r t r i a l . ' Ex p a r t e  
D r i n k a r d , 777 So. 2d 295, 302 ( A l a . 2000) ( c i t i n g Ex  
p a r t e C o f e r , 440 So. 2d 1121, 1123 ( A l a . 1983)). 
T h i s c o u r t has e x p l a i n e d t h a t '[o]n the t r i a l f o r 
the a l l e g e d commission of a p a r t i c u l a r c r i m e , 
e v i d e n c e of the accused's h a v i n g committed another 
a c t or crime i s not a d m i s s i b l e i f the o n l y p r o b a t i v e 
f u n c t i o n of such e v i d e n c e i s t o prove bad c h a r a c t e r 
and the accused's c o n f o r m i t y t h e r e w i t h . ' Lewis v.  
S t a t e , 889 So. 2d 623, 661 ( A l a . Crim. App. 2003) 
( q u o t i n g C. Gamble, M c E l r o y ' s Alabama Ev i d e n c e § 
69.01(1) (5th ed. 1996)). 
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" ' " ' T h i s e x c l u s i o n a r y r u l e i s 
s i m p l y an a p p l i c a t i o n of the 
c h a r a c t e r r u l e which f o r b i d s the 
S t a t e t o prove the accused's bad 
c h a r a c t e r by p a r t i c u l a r deeds. 
The b a s i s f o r the r u l e l i e s i n 
the b e l i e f t h a t the p r e j u d i c i a l 
e f f e c t of p r i o r crimes w i l l f a r 
outweigh any p r o b a t i v e v a l u e t h a t 
might be g a i n e d from them. Most 
agree t h a t such e v i d e n c e of p r i o r 
c rimes has almost an i r r e v e r s i b l e 
impact upon the minds of the 
j u r o r s . ' " ' 

"Ex p a r t e J a c k s o n , 33 So. 3d 1279, 1284-1285 ( A l a . 
2009) ( q u o t i n g Ex p a r t e A r t h u r , 472 So. 2d 665, 668 
( A l a . 1985), q u o t i n g i n t u r n M c E l r o y ' s s u p r a , § 
69.01(1)) . 

"The S t a t e i s not p r o h i b i t e d from ever 
p r e s e n t i n g e v i d e n c e of a defendant's p r i o r bad a c t s . 
T h i s c o u r t has s t a t e d : 

" ' I f the defendant's commission of 
another crime or misdeed i s an element of 
g u i l t , o r tends t o prove h i s g u i l t 
o t h e r w i s e than by showing of bad c h a r a c t e r , 
then p r o o f of such o t h e r a c t i s a d m i s s i b l e . 
[Some] w e l l - e s t a b l i s h e d e x c e p t i o n s t o the 
e x c l u s i o n a r y r u l e i n c l u d e : (1) r e l e v a n c y t o 
prove i d e n t i t y ; (2) r e l e v a n c y t o prove r e s 
g e s t a e ; (3) r e l e v a n c y t o prove s c i e n t e r ; 
(4) r e l e v a n c y t o prove i n t e n t ; (5) 
r e l e v a n c y t o show motive; (6) r e l e v a n c y t o 
prove system; (7) r e l e v a n c y t o prove 
m a l i c e ; (8) r e l e v a n c y t o r e b u t s p e c i a l 
d e f e n s e s ; and (9) r e l e v a n c y i n v a r i o u s 
p a r t i c u l a r c r i m e s . ' 

" H a r r i s v. S t a t e , 2 So. 3d 880, 907 ( A l a . Crim. App. 
2007) ( i n t e r n a l c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . 
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However, ' [ f ] o r c o l l a t e r a l - a c t e v i d e n c e t o be 
a d m i s s i b l e f o r one of the " o t h e r p u r p o s e s " i n Rule 
404(b), t h e r e must be "'a r e a l and open i s s u e as t o 
one or more of those " o t h e r purposes."'"' Draper v.  
S t a t e , 886 So. 2d 105, 117 ( A l a . Crim. App. 2002) 
( q u o t i n g G i l l e s p i e v. S t a t e , 549 So. 2d 640, 645 
( A l a . Crim. App. 1989), q u o t i n g i n t u r n Bowden v.  
S t a t e , 538 So. 2d 1226, 1227 ( A l a . 198 8 ) ) . " 

Moore v. S t a t e , 49 So. 3d 228, 232-33 ( A l a . Crim. App. 2009). 

F u r t h e r , the Alabama Supreme C o u r t has h e l d t h a t e v i d e n c e 

t h a t a defendant has been a r r e s t e d i n the p a s t c o n s t i t u t e s 

b a d - c h a r a c t e r e v i d e n c e . Ex p a r t e Johnson, 507 So. 2d 1351, 

1357 ( A l a . 1986). In Ex p a r t e Johnson, 507 So. 2d a t 1357, 

the Alabama Supreme Court h e l d t h a t i t was p l a i n e r r o r t o 

admit a f i n g e r p r i n t c a r d t h a t c o n t a i n e d the d e t a i l s of 

Johnson's p r i o r a r r e s t s on the back of the c a r d when the c a r d 

had no r e l e v a n c e except t o show the accused's bad c h a r a c t e r . 

The Court s t a t e d : 

" I n the p r e s e n t case, the copy showing the f r o n t 
of [the f i n g e r p r i n t card] c o n t a i n e d i n f o r m a t i o n 
which c l e a r l y r e v e a l e d the defendant's p a s t c o n t a c t s 
w i t h law enforcement a g e n c i e s . From t h i s the j u r y 
c o u l d have r e a d i l y i n f e r r e d , a t a minimum, t h a t he 
had been a r r e s t e d i n the p a s t . In our view, such an 
i n f e r e n c e would have had an almost i r r e v e r s i b l e 
impact upon the minds of the j u r o r s . " 

507 So. 2d a t 1357. L i k e w i s e , i n Tabb v. S t a t e , 553 So. 2d 

628, 630 ( A l a . Crim. App. 1988), t h i s C o u r t found t h a t p l a i n 
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e r r o r o c c u r r e d when the S t a t e e l i c i t e d t e s t i m o n y i n d i c a t i n g 

t h a t the defendant was a "drug a d d i c t . " T h i s C o u r t noted t h a t 

t h e r e was "no purpose i n the e l i c i t a t i o n of t h i s t e s t i m o n y , 

o t h e r than t o show the bad c h a r a c t e r of the a p p e l l a n t . " I d . 

Th i s C o u r t f u r t h e r found t h a t the t e s t i m o n y was p r e j u d i c i a l 

because i t undermined the defense's c r e d i b i l i t y . I d . a t 631. 

F u r t h e r , i n U n i t e d S t a t e s v. Calhoun, 544 F.2d 291, 296 (6th 

C i r . 1976), the U n i t e d S t a t e s Court of Appeals f o r the S i x t h 

C i r c u i t e x p l a i n e d : 

" P a r o l e suggests t o the j u r y t h a t the crime was 
r e c e n t and t h a t i t was one which r e q u i r e d 
imprisonment. The knowledge t h a t [the defendant] 
was on p a r o l e a t the time of the a l l e g e d o f f e n s e 
c o u l d a l s o arouse an e m o t i o n a l r e a c t i o n among the 
j u r o r s , e s p e c i a l l y those who h a r b o r s t r o n g f e e l i n g s 
about r e c i d i v i s m and the premature r e l e a s e of those 
i n p r i s o n f o r c r i m e s . Thus i n U n i t e d S t a t e s v.  
Poston, 430 F.2d 706 (6th C i r . 1970), we h e l d t h a t 
i t was p r e j u d i c i a l and r e v e r s i b l e e r r o r t o have 
i n t r o d u c e d e v i d e n c e b e f o r e a j u r y t h a t the defendant 
was on p r o b a t i o n a t the time of the a l l e g e d o f f e n s e . 
See, a l s o , U n i t e d S t a t e s v. Smith, 403 F.2d 74 (6th 
C i r . 1968); U n i t e d S t a t e s v. Rudolph, 403 F.2d 805 
(6th C i r . 1968); U n i t e d S t a t e s v. C a l v e r t , 498 F.2d 
409 (6th C i r . 1974); U n i t e d S t a t e s v. H u r s t , 510 
F.2d 1035 (6th C i r . 1975); U n i t e d S t a t e s v. B l a n t o n , 
520 F. 2d 907 (6th C i r . 1975)." 

Here, the S t a t e s p e c i f i c a l l y e l i c i t e d t e s t i m o n y from 

B r y a n t e s t a b l i s h i n g t h a t S p r a d l e y was i n j a i l f o r a p r o b a t i o n 

v i o l a t i o n when he spoke w i t h S p r a d l e y about Jason's murder. 
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B r y a n t ' s t e s t i m o n y r e l a t i n g t o S p r a d l e y ' s p r o b a t i o n v i o l a t i o n 

c o n s t i t u t e d e v i d e n c e of S p r a d l e y ' s bad c h a r a c t e r and 

e s t a b l i s h e d t h a t S p r a d l e y had committed p r i o r bad a c t s . 

Calhoun, 544 F.2d a t 296. F u r t h e r , t h e r e was "no purpose [ f o r 

e l i c i t i n g t h a t ] t e s t i m o n y , o t h e r than t o show [ S p r a d l e y ' s ] 

bad c h a r a c t e r Tabb, 553 So. 2d a t 630. B r y a n t ' s 

t e s t i m o n y t h a t S p r a d l e y was i n j a i l f o r v i o l a t i n g h i s 

p r o b a t i o n a l e r t e d the j u r y t o the f a c t t h a t S p r a d l e y had a 

p r i o r c o n v i c t i o n and t h a t he had committed another bad a c t . 

Consequently, B r y a n t ' s t e s t i m o n y was i n a d m i s s i b l e p u r s u a n t t o 

Rule 404, A l a . R. E v i d . , and s h o u l d have been e x c l u d e d . 

F u r t h e r , i n t h i s unique case, the a d m i s s i o n of B r y a n t ' s 

t e s t i m o n y c o n s t i t u t e d p l a i n e r r o r . Rule 45A, A l a . R. E v i d . 

As d i s c u s s e d above, the b u l k of the S t a t e ' s case c o n s i s t e d of 

e v i d e n c e f o r which the S t a t e f a i l e d t o l a y a p r o p e r f o u n d a t i o n 

or t h a t was i n a d m i s s i b l e hearsay. A c c o r d i n g l y , the S t a t e d i d 

not p r e s e n t overwhelming e v i d e n c e of g u i l t . F u r t h e r , when 

B r y a n t ' s t e s t i m o n y r e l a t i n g t o S p r a d l e y ' s p r o b a t i o n v i o l a t i o n 

i s c o n s i d e r e d i n c o n j u n c t i o n w i t h A t k i n s ' s t e s t i m o n y t h a t 

someone t h r e a t e n e d t o harm him i f he t e s t i f i e d a g a i n s t 

S p r a d l e y , the j u r y s u r e l y must have been l e f t w i t h the 
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i m p r e s s i o n t h a t S p r a d l e y was a dangerous, c a r e e r c r i m i n a l . 

Such an i m p r e s s i o n would have had an "almost i r r e v e r s i b l e 

impact upon the minds of the j u r o r s . " Ex p a r t e Johnson, 507 

So. 2d a t 1357. Consequently, the a d m i s s i o n of B r y a n t ' s 

t e s t i m o n y r e l a t i n g t o S p r a d l e y b e i n g i n j a i l f o r a p r o b a t i o n 

v i o l a t i o n must have had "an u n f a i r p r e j u d i c i a l impact on the 

j u r y ' s d e l i b e r a t i o n s , " Ex p a r t e B r y a n t , 951 So. 2d 724, 727 

( A l a . 2002) ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) , and " a d v e r s e l y 

a f f e c t e d [ S p r a d l e y ' s ] s u b s t a n t i a l r i g h t [ s ] , " Ex p a r t e Brown, 

[Ms. 1091767, June 30, 2011] So. 3d , ( A l a . 2011); 

t h e r e f o r e , i t c o n s t i t u t e s p l a i n e r r o r . Rule 45A, A l a . R. 

Crim. P. 

V. 

When r e v i e w i n g S p r a d l e y ' s c a p i t a l - m u r d e r c o n v i c t i o n , t h i s 

C o u r t uses the p l a i n - e r r o r s t a n d a r d of re v i e w . Rule 45A, A l a . 

R. App. P. However, t h i s s t a n d a r d does not a p p l y t o r e v i e w of 

S p r a d l e y ' s c o n v i c t i o n f o r i n t i m i d a t i n g a w i t n e s s . As the 

Alabama Supreme Court s t a t e d i n Ex p a r t e Woodall, 730 So. 2d 

652 ( A l a . 1998): 

"Because the defendant i n t h i s case was 
sentenced t o death, we have c o m p l i e d w i t h our 
o b l i g a t i o n [to conduct] a p l a i n - e r r o r r e v i e w . 
However, w i t h r e s p e c t t o h i s attempted murder 
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c o n v i c t i o n , f o r which he r e c e i v e d a sentence of l e s s 
than death, we do not b e l i e v e the defendant i s 
e n t i t l e d t o b e n e f i t from our p l a i n e r r o r r e v i e w . We 
have found no Alabama d e c i s i o n d e a l i n g w i t h the 
p a r t i c u l a r s i t u a t i o n p r e s e n t here: a case i n which 
p l a i n e r r o r n e c e s s i t a t e d a r e v e r s a l on a c a p i t a l 
c o n v i c t i o n and death sentence b u t i n which the 
defendant was a l s o s entenced t o a term of 
imprisonment on another c o n v i c t i o n . However, the 
defendant's sentence of imprisonment f o r h i s 
c o n v i c t i o n of attempted murder does not i m p l i c a t e 
the same h e i g h t e n e d degree of concern f o r 
r e l i a b i l i t y t h a t a t t e n d e d h i s sentence of death f o r 
the c a p i t a l c o n v i c t i o n . I t i s w e l l e s t a b l i s h e d t h a t 
where a defendant r e c e i v e s o n l y a p r i s o n sentence 
the p l a i n - e r r o r d o c t r i n e i s not a p p l i c a b l e and an 
a p p e l l a t e c o u r t w i l l not c o n s i d e r an a l l e g e d e r r o r 
t h a t the defendant f a i l e d t o p r e s e r v e by making a 
p r o p e r and t i m e l y o b j e c t i o n i n the t r i a l c o u r t . See  
B i d d i e v. S t a t e , 516 So. 2d 846 ( A l a . 1987); H a r r i s  
v. S t a t e , 347 So. 2d 1363 ( A l a . Cr. App. 1977), 
c e r t . d e n i e d , 347 So. 2d 1368 ( A l a . 1978). Indeed, 
i t has been s a i d t h a t the p l a i n - e r r o r d o c t r i n e 
' a p p l i e s t o death p e n a l t y c a s e s , but not t o o t h e r 
c o n v i c t i o n s . ' Pugh v. S t a t e , 355 So. 2d 386, 389 
( A l a . Cr. App.), c e r t . d e n i e d , 355 So. 2d 392 ( A l a . 
1977) ( c i t a t i o n s omitted) (emphasis added). 

"Had the defendant been c o n v i c t e d and sentenced 
t o a term of imprisonment on the attempted murder 
count but e i t h e r a c q u i t t e d o r sentenced t o l i f e 
imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e on 
the c a p i t a l murder count, the p l a i n - e r r o r d o c t r i n e 
would not have a p p l i e d . Thus, we would not have 
even c o n s i d e r e d the e r r o r upon which we have 
p r e d i c a t e d our r e v e r s a l of h i s c a p i t a l c o n v i c t i o n 
and death sentence: the S t a t e ' s q u e s t i o n i n g of the 
defendant r e g a r d i n g h i s c h a r a c t e r and the subsequent 
i n t r o d u c t i o n of e v i d e n c e of s p e c i f i c i n c i d e n t s 
t e n d i n g t o i n d i c a t e a p r o p e n s i t y f o r v i o l e n c e . No 
o b j e c t i o n t o t h a t q u e s t i o n i n g was r a i s e d a t t r i a l . 
The defendant s h o u l d not be put i n a more f a v o r a b l e 
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p o s i t i o n w i t h r e s p e c t t o our r e v i e w of h i s 
n o n c a p i t a l c o n v i c t i o n s i m p l y because he was a l s o 
found g u i l t y of a c a p i t a l o f f e n s e and was sentenced 
t o death. Thus, we conclude t h a t the defendant's 
f a i l u r e t o o b j e c t t o the S t a t e ' s i n q u i r y i n t o h i s 
c h a r a c t e r o r t o the i n t r o d u c t i o n of e v i d e n c e of the 
t h r e e v i o l e n t i n c i d e n t s p r e c l u d e s t h i s C ourt from 
c o n s i d e r i n g those grounds as the f o u n d a t i o n f o r a 
r e v e r s a l of h i s attempted-murder c o n v i c t i o n , f o r 
which he r e c e i v e d a sentence of l e s s than d e a t h . " 

730 So. 2d a t 765. 7 

S p r a d l e y argues t h a t h i s c o n v i c t i o n f o r i n t i m i d a t i n g a 

w i t n e s s s h o u l d be r e v e r s e d f o r the f o l l o w i n g reasons. 

F i r s t , S p r a d l e y a s s e r t s t h a t the i n d i c t m e n t c h a r g i n g him 

w i t h the o f f e n s e of i n t i m i d a t i n g a w i t n e s s , A l i s h a Booker, was 

d e f e c t i v e . S p e c i f i c a l l y , S p r a d l e y argues t h a t the i n d i c t m e n t 

was vague because i t d i d not i d e n t i f y the u n d e r l y i n g case 

r e l a t e d t o the i n t i m i d a t i o n ; t h a t i t d i d not s p e c i f y the 

o f f i c i a l p r o c e e d i n g t o which Booker had been summoned; and 

t h a t i t d i d not s t a t e the date of the a l l e g e d o f f e n s e . 

7 I n a f o o t n o t e i n S p r a d l e y ' s b r i e f , he argues t h a t t h i s 
C o u r t s h o u l d a p p l y a p l a i n - e r r o r a n a l y s i s t o h i s c o n v i c t i o n 
f o r i n t i m i d a t i n g a w i t n e s s because the two o f f e n s e s were t r i e d 
t o g e t h e r . However, t h i s C o u r t i s bound by the d e c i s i o n s of 
the Alabama Supreme C o u r t . See § 12-3-16, A l a . Code 1975. 
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I n i t i a l l y , t h i s C o u r t notes t h a t S p r a d l e y f a i l e d t o 

p r e s e r v e t h i s i s s u e f o r a p p e l l a t e r e v i e w . In L a n s d e l l v.  

S t a t e , 25 So. 3d 1169, 1182 ( A l a . Crim. App. 2007), t h i s Court 

h e l d t h a t a c h a l l e n g e t o the s u f f i c i e n c y of an i n d i c t m e n t does 

not i m p l i c a t e the j u r i s d i c t i o n of the c i r c u i t c o u r t ; 

t h e r e f o r e , such c l a i m s must be p r e s e r v e d . See a l s o Ex p a r t e  

Seymour, 946 So. 2d 536, 539 ( A l a . 2006) ( h o l d i n g t h a t " [ t ] h e 

v a l i d i t y of [an] i n d i c t m e n t i s i r r e l e v a n t t o whether the 

c i r c u i t c o u r t had j u r i s d i c t i o n over the s u b j e c t m a t t e r of 

t h [ e ] c a s e [ ; t h e r e f o r e , ] [a] d e f e c t i n an i n d i c t m e n t may be 

e r r o r , see Rule 15.2(d), A l a . R. Crim. P. -- or even 

c o n s t i t u t i o n a l e r r o r , see A l a . Const., A r t . I , § 8 -- but the 

d e f e c t does not d i v e s t the c i r c u i t c o u r t of the power t o t r y 

the c a s e " ) ; Ex p a r t e Horton, 456 So. 2d 1120, 1122 ( A l a . 1984) 

( h o l d i n g t h a t c h a l l e n g e s t o the s u f f i c i e n c y of the a l l e g a t i o n s 

i n an i n d i c t m e n t must be r a i s e d a t t r i a l ) ; G a r g i s v. S t a t e , 

998 So. 2d 1092, 1099 ( A l a . Crim. App. 2007) ( h o l d i n g t h a t 

d e f e c t s i n an i n d i c t m e n t are n o n j u r i s d i c t i o n a l and, t h u s , must 

be p r e s e r v e d f o r a p p e l l a t e r e v i e w ) . Here, S p r a d l e y d i d not 

c h a l l e n g e the s u f f i c i e n c y of the i n d i c t m e n t . T h e r e f o r e , he 

f a i l e d t o p r e s e r v e t h i s i s s u e f o r a p p e l l a t e r e v i e w . 
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Moreover, even i f S p r a d l e y had p r e s e r v e d h i s c h a l l e n g e t o 

the i n d i c t m e n t , h i s a l l e g a t i o n s are w i t h o u t m e r i t . The 

i n d i c t m e n t charged S p r a d l e y as f o l l o w s : 

"Montez S p r a d l e y , a l i a s K e v i n S p r a d l e y , whose 
name i s t o the grand j u r y o t h e r w i s e unknown, d i d 
attempt, by use of a t h r e a t d i r e c t e d t o A l i s h a Renea 
Booker, a w i t n e s s o r a pers o n he b e l i e v e d would be 
c a l l e d as a w i t n e s s i n an o f f i c i a l p r o c e e d i n g s , t o -
w i t : S t a t e of Alabama v s . Montez S p r a d l e y , t o induce 
A l i s h a Renae Booker t o absent h e r s e l f from s a i d 
o f f i c i a l p r o c e e d i n g t o which she had been l e g a l l y 
summoned, a v i o l a t i o n of S e c t i o n 13A-10-123 of the 
Alabama C r i m i n a l Code, a g a i n s t t he peace and d i g n i t y 
of t h e S t a t e of Alabama." 

(C. 284.) 

S e c t i o n 13A-10-123, A l a . Code 1975, s t a t e s : 

"(a) A person commits the crime of i n t i m i d a t i n g 
a w i t n e s s i f he a t t e m p t s , by use of a t h r e a t 
d i r e c t e d t o a w i t n e s s o r a person he b e l i e v e s w i l l 
be c a l l e d as a w i t n e s s i n any o f f i c i a l p r o c e e d i n g s , 
t o : 

"(1) C o r r u p t l y i n f l u e n c e the t e s t i m o n y 
of t h a t p e r s o n ; 

"(2) Induce t h a t p e r s o n t o a v o i d l e g a l 
p r o c e s s summoning him t o t e s t i f y ; or 

"(3) Induce t h a t p e r s o n t o absent 
h i m s e l f from an o f f i c i a l p r o c e e d i n g t o 
which he has been l e g a l l y summoned." 

" T h r e a t " i s d e f i n e d as c r i m i n a l c o e r c i o n , which i n t u r n , i s 

d e f i n e d i n § 13A-6-25, A l a . Code 1975, as f o l l o w s : 
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"A p e r s o n commits the crime of c r i m i n a l c o e r c i o n 
i f , w i t h o u t l e g a l a u t h o r i t y , he t h r e a t e n s t o 
c o n f i n e , r e s t r a i n t o cause p h y s i c a l i n j u r y t o the 
t h r e a t e n e d person or a n o t h e r , or t o damage the 
p r o p e r t y or r e p u t a t i o n of the t h r e a t e n e d p e r s o n or 
another w i t h i n t e n t t h e r e b y t o i n d u c e the t h r e a t e n e d 
p e r s o n or another a g a i n s t h i s w i l l t o do an u n l a w f u l 
a c t or r e f r a i n from d o i n g a l a w f u l a c t . " 

In a d d r e s s i n g the r e q u i r e m e n t s f o r an i n d i c t m e n t , § 15-8¬

25, A l a . Code 1975, p r o v i d e s : 

"An i n d i c t m e n t must s t a t e the f a c t s c o n s t i t u t i n g 
the o f f e n s e i n o r d i n a r y and c o n c i s e language, 
w i t h o u t p r o l i x i t y or r e p e t i t i o n , i n such a manner as 
t o e nable a p e r s o n of common u n d e r s t a n d i n g t o know 
what i s i n t e n d e d and w i t h t h a t degree of c e r t a i n t y 
which w i l l enable the c o u r t , on c o n v i c t i o n , t o 
pronounce the p r o p e r judgment." 

In Reese v. S t a t e , 456 So. 2d 341 ( A l a . Crim. App. 1982), 

t h i s Court s t a t e d : 

" I t i s s u f f i c i e n t i n an i n d i c t m e n t t o charge the 
elements of a s t a t u t o r y o f f e n s e i n the words of the 
s t a t u t e . Gayden v. S t a t e , 262 A l a . 468, 80 So. 2d 
501 (1955); W i l d e r v. S t a t e , 401 So. 2d 151 ( A l a . 
Cr. App.), c e r t . d e n i e d , 401 So. 2d 167 ( A l a . 1981). 
The o n l y q u a l i f i c a t i o n t o t h i s r u l e i s t h a t the 
i n d i c t m e n t must a p p r i s e the accused w i t h r e a s o n a b l e 
c e r t a i n t y o f the n a t u r e of the a c c u s a t i o n a g a i n s t 
him, so t h a t he may p r e p a r e h i s defense and then 
p l e a d the judgment of c o n v i c t i o n as a b a r t o any 
subsequent p r o s e c u t i o n f o r the same o f f e n s e . " 

456 So. 2d a t 346. See a l s o Owens v. S t a t e , 825 So. 2d 861 

( A l a . Crim. App. 2001). " [ U ] n d e r our system of p l e a d i n g , 

i n d i c t m e n t s are r a t h e r a statement of l e g a l c o n c l u s i o n s , than 
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of f a c t s . ... [ I ] t i s not r e q u i r e d t h a t an i n d i c t m e n t s e t up 

the p r o o f n e c e s s a r y t o a c o n v i c t i o n . " Smith v. S t a t e , 797 So. 

2d 503, 514 ( A l a . Crim. App. 2000) ( i n t e r n a l c i t a t i o n s and 

q u o t a t i o n s o m i t t e d ) . 

The i n d i c t m e n t c h a r g i n g S p r a d l e y w i t h i n t i m i d a t i n g a 

w i t n e s s t r a c k e d t he language o f the s t a t u t e d e f i n i n g 

i n t i m i d a t i o n of a w i t n e s s . F u r t h e r , § 13A-10-123, A l a . Code 

1975, p r e s c r i b e s w i t h s u f f i c i e n t d e f i n i t e n e s s the e s s e n t i a l 

elements of i n t i m i d a t i n g a w i t n e s s . See Tompkins v. S t a t e , 

898 So. 2d 875, 877 ( A l a . Crim. App. 2004) ("An i n d i c t m e n t [ ] 

t h a t t r a c k s the language of the s t a t u t e i s s u f f i c i e n t i f the 

s t a t u t e p r e s c r i b e s w i t h d e f i n i t e n e s s t he e s s e n t i a l elements of 

the o f f e n s e . " ) . F i n a l l y , the i n d i c t m e n t was s u f f i c i e n t t o put 

S p r a d l e y on n o t i c e of the charged o f f e n s e . 

Because the i n d i c t m e n t c h a r g i n g S p r a d l e y w i t h 

i n t i m i d a t i n g a w i t n e s s t r a c k e d the language o f the s t a t u t e and 

put S p r a d l e y on n o t i c e of the charged o f f e n s e , h i s a l l e g a t i o n 

t h a t the i n d i c t m e n t was u n c o n s t i t u t i o n a l l y vague i s w i t h o u t 

m e r i t . T h e r e f o r e , t h i s i s s u e does not e n t i t l e S p r a d l e y t o 

r e l i e f . 
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S p r a d l e y next argues t h a t t h e r e was a m a t e r i a l v a r i a n c e 

between the i n d i c t m e n t and S t a t e ' s e v i d e n c e . S p e c i f i c a l l y , 

S p r a d l e y argues t h a t a m a t e r i a l v a r i a n c e e x i s t s because the 

i n d i c t m e n t charged S p r a d l e y w i t h a t t e m p t i n g t o " t o indu c e 

A l i s h a Renae Booker t o absent h e r s e l f from s a i d o f f i c i a l 

p r o c e e d i n g t o which she had been l e g a l l y summoned," (C. 284), 

pu r s u a n t t o § 1 3 A - 1 0 - 1 2 3 ( a ) i 3 i , A l a . Code 1975, but the S t a t e 

f a i l e d t o prove t h a t Booker had been l e g a l l y summoned; 

t h e r e f o r e , the S t a t e f a i l e d t o e s t a b l i s h t h a t S p r a d l e y had 

" [ c ] o r r u p t l y i n f l u e n c e [ d ] the t e s t i m o n y of t h a t p e r s o n , " 

p u r s u a n t t o § 13A-10-123(a)11i, A l a . Code 1975. In o t h e r 

words, S p r a d l e y argues t h a t a m a t e r i a l v a r i a n c e e x i s t s because 

the S t a t e charged S p r a d l e y p u r s u a n t t o one s u b s e c t i o n o f § 

13A-10-123(a), A l a . Code 1975, but p r e s e n t e d e v i d e n c e t h a t he 

was g u i l t y p u r s u a n t t o another s u b s e c t i o n of the same s t a t u t e . 

T h i s i s s u e i s not p r e s e r v e d f o r t h i s C o u r t ' s r e v i e w . 

In S h o u l d i s v. S t a t e , 953 So. 2d 1275, 1283 ( A l a . Crim. 

App. 2006), t h i s C ourt h e l d t h a t i s s u e s r e l a t i n g t o a v a r i a n c e 

between an i n d i c t m e n t an the p r o o f p r e s e n t e d a t t r i a l must be 

r a i s e d a t t r i a l . S p e c i f i c a l l y , t h i s C ourt h e l d t h a t " i s s u e s 

as t o a v a r i a n c e between the i n d i c t m e n t and p r o o f ... are not 
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p r e s e r v e d f o r r e v i e w where they are not r a i s e d a t t r i a l . " I d . 

( q u o t i n g B i l e s v. S t a t e , 715 So. 2d 878, 883 ( A l a . Crim. App. 

1997), q u o t i n g i n t u r n Turner v. S t a t e , 610 So. 2d 1198, 1199 

( A l a . Crim. App. 1992)). 

Here, S p r a d l e y f a i l e d t o r a i s e h i s argument r e l a t i n g t o 

a v a r i a n c e i n the c i r c u i t c o u r t . T h e r e f o r e , t h i s i s s u e i s not 

p r e s e r v e d f o r a p p e l l a t e r e v i e w and does not e n t i t l e S p r a d l e y 

t o r e l i e f . 

C. 

In a s i m i l a r argument, S p r a d l e y a s s e r t s t h a t t h e r e was 

i n s u f f i c i e n t e v i d e n c e t o s u p p o r t h i s c o n v i c t i o n f o r 

i n t i m i d a t i n g a w i t n e s s . S p e c i f i c a l l y , he argues t h a t the 

s t a t e f a i l e d t o prove t h a t Booker had been summoned t o a l e g a l 

p r o c e e d i n g a t the time she was t h r e a t e n e d . T h i s argument i s 

w i t h o u t m e r i t . 

The Commentary t o § 13A-10-123, A l a . Code 1975, s t a t e s : 

" S e c t i o n 13A-10-123 may change Alabama law t o 
the e x t e n t t h a t a c t u a l knowledge t h a t the p e r s o n 
sought t o be b r i b e d i s about t o be c a l l e d as a 
w i t n e s s i s no l o n g e r r e q u i r e d Under the 
C r i m i n a l Code, the defendant need o n l y have b e l i e v e d 
t h a t the p e r s o n sought t o be b r i b e d would be 
c a l l e d . " 
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(Emphasis added.) See a l s o Logue v. S t a t e , 529 So. 2d 1064 

( A l a . Crim. App. 1988). L i k e w i s e , i n Johnson v. S t a t e , 932 

So. 2d 979, 982-83 ( A l a . Crim. App. (2005), t h i s C ourt h e l d 

t h a t "§ 13A-10-123, A l a . Code 1975, does not ... r e q u i r e t h a t 

an o f f i c i a l p r o c e e d i n g be pending b e f o r e an accused can be 

c o n v i c t e d o f i n t i m i d a t i n g a w i t n e s s . " That i s , "an o f f i c i a l 

p r o c e e d i n g need not be pending f o r an accused t o be c o n v i c t e d 

o f i n t i m i d a t i n g a w i t n e s s under § 13A-10-123; the o n l y 

r equirement i s t h a t the accused b e l i e v e t h a t the p e r s o n he or 

she i s accused o f i n t i m i d a t i n g w i l l u l t i m a t e l y be c a l l e d as a 

w i t n e s s i n an o f f i c i a l p r o c e e d i n g . " I d . a t 983. Because "an 

o f f i c i a l p r o c e e d i n g need not be pending f o r an accused t o be 

c o n v i c t e d o f i n t i m i d a t i n g a w i t n e s s under § 13A-10-123," A l a . 

Code 1975, i d . , the S t a t e i s not r e q u i r e d t o submit e v i d e n c e 

e s t a b l i s h i n g t h a t the v i c t i m has been summoned t o an o f f i c i a l 

p r o c e e d i n g . I n s t e a d , the S t a t e need o n l y prove " t h a t the 

accused b e l i e v e [ d ] t h a t the person he or she i s accused of 

i n t i m i d a t i n g [ w o u l d ] u l t i m a t e l y be c a l l e d as a w i t n e s s i n an 

o f f i c i a l p r o c e e d i n g . " I d . 

R e g a r d i n g the s u f f i c i e n c y of the e v i d e n c e , t h i s C ourt has 

e x p l a i n e d : 
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"In d e c i d i n g whether t h e r e i s s u f f i c i e n t 
e v i d e n c e t o su p p o r t the v e r d i c t o f the j u r y and the 
judgment of the t r i a l c o u r t , the ev i d e n c e must be 
rev i e w e d i n the l i g h t most f a v o r a b l e t o the 
p r o s e c u t i o n . Cumbo v. S t a t e , 368 So. 2d 871 ( A l a . 
Cr. App. 1978), c e r t . d e n i e d , 368 So. 2d 877 ( A l a . 
1979). C o n f l i c t i n g e v i d e n c e p r e s e n t s a j u r y 
q u e s t i o n not s u b j e c t t o re v i e w on a p p e a l , p r o v i d e d 
the s t a t e ' s e v i d e n c e e s t a b l i s h e s a prima f a c i e case. 
Gunn v. S t a t e , 387 So. 2d 280 ( A l a . Cr. App.), c e r t . 
d e n i e d , 387 So. 2d 283 ( A l a . 1980). The t r i a l 
c o u r t ' s d e n i a l o f a motion f o r a judgment o f 
a c q u i t t a l must be re v i e w e d by d e t e r m i n i n g whether 
t h e r e e x i s t e d l e g a l e v i d e n c e b e f o r e the j u r y , a t the 
time the motion was made, from which the j u r y by 
f a i r i n f e r e n c e c o u l d have found the a p p e l l a n t 
g u i l t y . Thomas v. S t a t e , 363 So. 2d 1020 ( A l a . Cr. 
App. 1978). In a p p l y i n g t h i s s t a n d a r d , the 
a p p e l l a t e c o u r t w i l l determine o n l y i f l e g a l 
e v i d e n c e was p r e s e n t e d from which t he j u r y c o u l d 
have found the defendant g u i l t y beyond a r e a s o n a b l e 
doubt. W i l l i s v. S t a t e , 447 So. 2d 199 ( A l a . C r . 
App. 1983); Thomas v. S t a t e . When the evi d e n c e 
r a i s e s q u e s t i o n s of f a c t f o r the j u r y and such 
e v i d e n c e , i f b e l i e v e d , i s s u f f i c i e n t t o s u s t a i n a 
c o n v i c t i o n , the d e n i a l o f a motion f o r a judgment o f 
a c q u i t t a l by the t r i a l c o u r t does not c o n s t i t u t e 
e r r o r . Young v. S t a t e , 283 A l a . 676, 220 So. 2d 843 
(1969); W i l l i s v. S t a t e . A v e r d i c t of c o n v i c t i o n 
w i l l not be s e t a s i d e on the ground of i n s u f f i c i e n c y 
o f the ev i d e n c e u n l e s s , a l l o w i n g a l l r e a s o n a b l e 
presumptions f o r i t s c o r r e c t n e s s , the preponderance 
of the evi d e n c e a g a i n s t t he v e r d i c t i s so d e c i d e d as 
t o c l e a r l y c o n v i n c e t h i s c o u r t t h a t i t was wrong and 
u n j u s t . Duncan v. S t a t e , 436 So. 2d 883 ( A l a . Cr. 
App. 1983), c e r t . d e n i e d , 464 U.S. 1047 (1984); 
Johnson v. S t a t e , 378 So. 2d 1164 ( A l a . Cr. App.), 
c e r t . quashed, 378 So. 2d 1173 ( A l a . 1979)." 

B r e c k e n r i d g e v. S t a t e , 628 So. 2d 1012, 1018 ( A l a . Crim. App. 

1993). 
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Here, Booker t e s t i f i e d t h a t S p r a d l e y a s s a u l t e d her f o r 

t a l k i n g w i t h law-enforcement o f f i c e r s about the murder case. 

She t e s t i f i e d t h a t S p r a d l e y t o l d her not t o go t o c o u r t 

because she was a s t a r w i t n e s s and w i t h o u t h e r , the S t a t e 

would be unable t o c o n v i c t him. S p r a d l e y a l s o t o l d her he was 

g o i n g t o k i l l her because she was g o i n g t o send him back t o 

p r i s o n . 

Based on Booker's t e s t i m o n y i n d i c a t i n g t h a t S p r a d l e y 

b e l i e v e d she would be a w i t n e s s a g a i n s t him and t h a t S p r a d l e y 

attempted t o suppress her t e s t i m o n y , t h i s C ourt c o n c l u d e s t h a t 

the S t a t e p r e s e n t e d s u f f i c i e n t e v i d e n c e t o s u s t a i n S p r a d l e y ' s 

c o n v i c t i o n f o r i n t i m i d a t i n g a w i t n e s s . T h e r e f o r e , S p r a d l e y i s 

not e n t i t l e d t o any r e l i e f on t h i s i s s u e . 

D. 

S p r a d l e y l a s t l y argues t h a t the S t a t e e r r e d i n f a i l i n g t o 

e l e c t which i n c i d e n t o f i n t i m i d a t i o n s h o u l d have been 

s u b m i t t e d t o the j u r y . S p e c i f i c a l l y , he a s s e r t s t h a t Booker's 

t e s t i m o n y e s t a b l i s h e d t h a t S p r a d l e y t h r e a t e n e d Booker on 

m u l t i p l e o c c a s i o n s ; t h e r e f o r e , the S t a t e s h o u l d have been 

r e q u i r e d t o e l e c t a s p e c i f i c i n c i d e n t t o submit t o the j u r y . 
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S p r a d l e y f a i l e d t o p r e s e r v e t h i s i s s u e f o r a p p e l l a t e 

r e v i e w . He d i d not o b j e c t t o the S t a t e ' s f a i l u r e t o e l e c t a 

s p e c i f i c i n c i d e n t or move the c i r c u i t c o u r t t o r e q u i r e the 

S t a t e t o e l e c t which i n c i d e n t i t was p r e c e d i n g on b e f o r e the 

case was s u b m i t t e d t o the j u r y . "[B]ecause i t does not appear 

from the r e c o r d t h a t [the defendant] r e q u e s t e d t h a t the S t a t e 

e l e c t on which i n c i d e n t ... i t was b a s i n g the r e m a i n i n g 

charge, t h a t c l a i m i s not p r e s e r v e d f o r a p p e l l a t e r e v i e w . See  

P i e r s o n v. S t a t e , 677 So. 2d 830 ( A l a . Crim. App. 1996)." 

S h o u l d i s v. S t a t e , 953 So. 2d 1275, 1280 ( A l a . Crim. App. 

2006). A c c o r d i n g l y , t h i s i s s u e i s not p r e s e r v e d f o r t h i s 

C o u r t ' s r e v i e w and does not e n t i t l e S p r a d l e y t o any r e l i e f . 

For the f o r e g o i n g r e a s o n s , S p r a d l e y ' s c a p i t a l - m u r d e r 

c o n v i c t i o n and h i s sentence o f death a r e r e v e r s e d and t h i s 

cause i s remanded f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . S p r a d l e y ' s c o n v i c t i o n f o r i n t i m i d a t i n g a w i t n e s s and 

h i s sentence of 20 years i n p r i s o n are a f f i r m e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Welch, P.J., and K e l l u m , Burke, and J o i n e r , J J . , concur. 
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