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WELCH, P r e s i d i n g Judge. 

M a r i o Dion Woodward was i n d i c t e d by a Montgomery County 

grand j u r y on two counts of c a p i t a l murder f o r h i s in v o l v e m e n t 

i n the s h o o t i n g d e a t h K e i t h Houts, a C i t y o f Montgomery p o l i c e 

o f f i c e r . Count 1 a l l e g e d t h a t Woodward i n t e n t i o n a l l y k i l l e d 
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O f f i c e r Houts w h i l e Houts was on duty, see § 13A-5-40(a)(5), 

A l a . Code 1975, and count 2 a l l e g e d t h a t Woodward k i l l e d Houts 

by f i r i n g a weapon from i n s i d e a v e h i c l e , see § 13A-5-

4 0 ( a ) ( 1 8 ) , A l a . Code 1975. Woodward was t r i e d b e f o r e a j u r y , 

and the j u r y found him g u i l t y on b o t h counts of c a p i t a l 

murder. F o l l o w i n g a s e n t e n c i n g h e a r i n g , the j u r y recommended, 

by a v o t e of 8-4, t h a t the t r i a l c o u r t impose a sentence of 

l i f e imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e . A 

s e p a r a t e s e n t e n c i n g h e a r i n g was h e l d b e f o r e the t r i a l c o u r t 

and a f t e r t h a t h e a r i n g , the t r i a l c o u r t overrode the j u r y ' s 

v e r d i c t and sentenced Woodward t o death. T h i s a p p e a l f o l l o w s . 

F a c t s 

Montgomery p o l i c e o f f i c e r K e i t h Houts was on p a t r o l i n a 

neighborhood i n n o r t h Montgomery on September 28, 2006, and he 

conducted a t r a f f i c s t o p a t a p p r o x i m a t e l y 12:30 p.m. Shonda 

L a t t i m o r e t e s t i f i e d t h a t she was s i t t i n g on her p o r c h when she 

saw a p o l i c e o f f i c e r b e g i n t o execute a s t o p on a gray Impala 

automobile b e i n g d r i v e n by a b l a c k man w e a r i n g a r e d h a t . 

L a t t i m o r e t e s t i f i e d t h a t she saw the d r i v e r of the Impala 

re a c h down f o r something as the Impala and the p o l i c e c a r , 

w i t h i t s emergency l i g h t s on, passed by the end of her s t r e e t , 
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b e f o r e they went out of s i g h t . Soon a f t e r the c a r s passed out 

of her s i g h t , she h e a r d f o u r or f i v e gunshots f i r e d . 

D u r i n g the t r a f f i c s t o p O f f i c e r Houts e n t e r e d the l i c e n s e 

t a g of the Impala i n t o the m o b i l e d a t a t e r m i n a l i n h i s p a t r o l 

c a r ; the v e h i c l e was r e g i s t e r e d t o M o r r i e S u r l e s . O f f i c e r 

Houts's p a t r o l c a r was equipped w i t h a v i d e o camera t h a t 

r e c o r d e d the events t h a t o c c u r r e d d u r i n g the s t o p . The v i d e o 

r e c o r d i n g was p l a y e d f o r the j u r y . The v i d e o showed t h a t 

Houts got out of h i s p a t r o l c a r and approached the d r i v e r ' s 

s i d e door of the Impala. J u s t as O f f i c e r Houts reached the 

door, the d r i v e r of the Impala f i r e d a gun and s h o t O f f i c e r 

Houts i n the jaw. M e d i c a l t e s t i m o n y e s t a b l i s h e d t h a t the 

b u l l e t e n t e r e d O f f i c e r Houts's neck and s e v e r e d h i s s p i n e , 

c a u s i n g him t o c o l l a p s e i n s t a n t l y . The d r i v e r then reached 

h i s arm out of the v e h i c l e and s h o t O f f i c e r Houts f o u r more 

t i m e s . The d r i v e r f l e d the scene i n the Impala. A l t h o u g h the 

dashboard camera c a p t u r e d the s h o o t i n g on v i d e o t a p e , i t d i d 

not r e v e a l the i d e n t i t y of the a s s a i l a n t because O f f i c e r 

Houts's p a t r o l c a r was p o s i t i o n e d b e h i n d the Impala and 

because the a s s a i l a n t d i d not get out of the v e h i c l e . 
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A l t h o u g h O f f i c e r Houts s u r v i v e d the s h o o t i n g , he never 

r e g a i n e d c o n s c i o u s n e s s , and he d i e d two days l a t e r . 

The p o l i c e d e t ermined t h a t the Impala was r e g i s t e r e d t o 

M o r r i e S u r l e s ( " M o r r i e " ) . M o r r i e t e s t i f i e d t h a t she had 

purchased the Impala f o r her daughter, T i f f a n y S u r l e s 

("Surles") . 

At around 9:30 on the morning of the s h o o t i n g , Woodward 

v i s i t e d a f a m i l y f r i e n d , S h i r l e y P o r t e r f i e l d . A c c o r d i n g t o 

P o r t e r f i e l d , Woodward was d r i v i n g a l i g h t - c o l o r e d Impala, and 

he was we a r i n g b l u e j e a n s , a w h i t e t - s h i r t , and a r e d f l e e c e 

j a c k e t . At a p p r o x i m a t e l y the same time the s h o o t i n g o c c u r r e d , 

Sharon Shephard, a Montgomery An i m a l C o n t r o l o f f i c e r d r i v i n g 

i n the a r e a , saw an Impala b e i n g d r i v e n by a d a r k - s k i n n e d male 

pass by her a t a h i g h r a t e of speed. 

D u r i n g the e v e n i n g on the date the s h o o t i n g o c c u r r e d 

S u r l e s ' s Impala was found burned i n a Montgomery neighborhood. 

T h a l e s s a Shipman t e s t i f i e d t h a t she was a c a p t a i n of the 

"Neighborhood Watch" f o r her s t r e e t . She s a i d t h a t she hea r d 

a l o u d c a r d r i v i n g around the neighborhood on the n i g h t of 

September 28, 2006. The c a r stopped a t her dri v e w a y i n the 

c u l - d e - s a c , then backed up t o an empty l o t l o c a t e d next t o her 
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l o t . She i d e n t i f i e d the c a r as a d a r k - c o l o r e d Dodge Neon. 

Shipman l o o k e d over the fence i n t o the empty l o t and saw a 

l i g h t - c o l o r e d c a r t h e r e , and someone s t a n d i n g b e s i d e t h a t c a r . 

Seconds l a t e r , the l i g h t - c o l o r e d c a r went up i n fla m e s , and 

the p e r s o n who had been s t a n d i n g next t o the b u r n i n g c a r 

jumped i n t o the Neon, and the Neon sped away. Shipman 

c o n t a c t e d law-enforcement a u t h o r i t i e s , and they l a t e r 

i d e n t i f i e d the Impala as b e i n g r e g i s t e r e d t o M o r r i e S u r l e s 

based on the v e h i c l e - i d e n t i f i c a t i o n number. A d d i t i o n a l 

e v i d e n c e e s t a b l i s h e d t h a t a f r i e n d of Woodward's, Joseph 

P r i n g l e , owned a b l a c k Dodge Neon t h a t had a l o o s e m u f f l e r and 

was l o u d . The S t a t e p l a y e d a v i d e o r e c o r d i n g of P r i n g l e ' s 

Neon f o r Shipman, and she i d e n t i f i e d the sound of the c a r as 

the one she had hear d on the n i g h t the c a r was burned i n her 

n e i g h b o r h o o d . A d e t e c t i v e i n v o l v e d i n the murder 

i n v e s t i g a t i o n r e c e i v e d i n f o r m a t i o n about a b l a c k Dodge Neon, 

and on the day of the murder he and h i s p a r t n e r l o c a t e d the 

c a r . Joseph P r i n g l e was i n the d r i v e r ' s s e a t , and another man 

was i n the passenger s e a t ; the t r u n k of the v e h i c l e was open. 

A t h i r d man was s t a n d i n g next t o the c a r , s p e a k i n g t o P r i n g l e ; 

t h a t man was h o l d i n g a gas c a n . 
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T i f f a n y S u r l e s , Woodward's g i r l f r i e n d a t the time of the 

s h o o t i n g , t e s t i f i e d t h a t i n September 2006 she was l i v i n g w i t h 

Woodward i n an apartment t h e y had r e n t e d t o g e t h e r . D u r i n g the 

ev e n i n g of September 27, 2006, S u r l e s and Woodward argued, and 

Woodward l e f t the apartment i n her Impala, and he r e t u r n e d 

l a t e r t h a t n i g h t . S u r l e s t e s t i f i e d t h a t the f o l l o w i n g 

morning, on the day O f f i c e r Houts was sh o t , she was t a k i n g a 

shower when Woodward l e f t the apartment a g a i n . Woodward had 

the keys t o her Impala the n i g h t b e f o r e , and the Impala was 

gone. S u r l e s had d e c i d e d the n i g h t b e f o r e t h a t she was g o i n g 

t o move out of the a p a r t m e n t . A f t e r Woodward l e f t the 

apartment on the morning of the s h o o t i n g S u r l e s t e l e p h o n e d a 

f r i e n d , Wendy Walker, and asked her t o h e l p S u r l e s move out of 

the a p a r t m e n t . Walker and S u r l e s moved S u r l e s ' s p e r s o n a l 

b e l o n g i n g s t o Walker's apartment, and the two women d e c i d e d t o 

d r i v e t o Birmingham t o go s h o p p i n g . Woodward t e l e p h o n e d 

S u r l e s b e f o r e she and Walker l e f t f o r Birmingham, and he 

wanted S u r l e s t o meet h i m . S u r l e s t e s t i f i e d t h a t Woodward met 

them a t Walker's apartment complex and t h a t he got out of a 

s m a l l , dark c a r . Walker t e s t i f i e d t h a t the c a r Woodward got 

out of was a b l a c k Neon. N e i t h e r woman saw S u r l e s ' s I m p a l a . 
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Woodward j o i n e d S u r l e s and Walker i n Walker's v e h i c l e , 

and they drove t o Birmingham. S u r l e s and Walker t e s t i f i e d 

t h a t d u r i n g the t r i p t o Birmingham Woodward s a i d t h a t he had 

"messed up" and t h a t he had shot a p o l i c e o f f i c e r who p u l l e d 

him o v e r . Walker t e s t i f i e d t h a t Woodward spoke on h i s 

c e l l u l a r t e l e p h o n e d u r i n g the t r i p and t h a t she had hear d him 

t e l l someone t o "get r i d h i s g i r l [ ' s ] c a r . " (R. 963.) S u r l e s 

s t a t e d t h a t Woodward t o l d her t h a t he had taken care of her 

c a r . S u r l e s s a i d she d i d not get her c a r back. Walker and 

S u r l e s t e s t i f i e d t h a t Woodward threw something out of Walker's 

v e h i c l e w h i l e they were en r o u t e t o Birmingham. Walker 

t e s t i f i e d t h a t the o b j e c t Woodward threw was a gun. 

Walker and S u r l e s t e s t i f i e d t h a t i n Birmingham they went 

t o the Century P l a z a shopping m a l l . Woodward bought a change 

of c l o t h i n g and then asked the women t o drop him o f f a t a 

b u i l d i n g near the V a l l e y d a l e e x i t of the i n t e r s t a t e . Vernon 

Cunningham t e s t i f i e d t h a t he i s a c q u a i n t e d w i t h Woodward, and 

t h a t Woodward t e l e p h o n e d him on September 28, 2006, and wanted 

t o meet w i t h him. Cunningham a r r a n g e d t o meet w i t h Woodward 

and s a i d two g i r l s dropped Woodward o f f a t the a r r a n g e d 

meeting p l a c e on V a l l e y d a l e Road i n Birmingham l a t e r t h a t day. 
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Cunningham drove Woodward t o Cunningham's house. On the way 

t o Cunningham's house, t h e y stopped a t a g r o c e r y s t o r e ; a 

v i d e o t a p e from the s t o r e ' s s e c u r i t y camera showed t h a t 

Woodward was w e a r i n g b l u e - j e a n s h o r t s , a r e d s w e a t s h i r t , and 

a r e d b a s e b a l l cap w i t h a w h i t e emblem on the f r o n t . A f t e r 

they a r r i v e d a t Cunningham's house, Woodward gave Cunningham 

the s w e a t s h i r t and r e d b a s e b a l l cap he had been w e a r i n g , and 

he t o l d Cunningham t o burn them. Cunningham t e s t i f i e d t h a t he 

burned the items i n h i s outdoor g r i l l , and the p o l i c e found 

remnants of c l o t h i n g i n t h a t g r i l l . Cunningham a l s o t e s t i f i e d 

t h a t Woodward t o l d him t h a t he had shot a p o l i c e o f f i c e r 

d u r i n g a t r a f f i c s t o p . 

Cunningham t e s t i f i e d t h a t Woodward asked f o r a r i d e and 

Cunningham agreed t o take him t o a l o c a l r e s t a u r a n t . R o d e r i c k 

J e t e r p i c k e d Woodward up a t the r e s t a u r a n t and drove Woodward 

t o A t l a n t a , where he dropped Woodward o f f a t a gas s t a t i o n . 

Montgomery p o l i c e d e t e c t i v e s i n t e r v i e w e d numerous 

w i t n e s s e s , and, from the i n f o r m a t i o n t h e y r e c e i v e d , they 

d etermined t h a t Woodward had c o n f e s s e d t o s h o o t i n g O f f i c e r 

Houts and t h a t he was then i n A t l a n t a . 
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Deputy U n i t e d S t a t e s M a r s h a l Joe P a r k e r t e s t i f i e d t h a t a 

be-on-the l o o k o u t , or "BOLO," had been i s s u e d f o r Woodward i n 

the A t l a n t a area and t h a t on the day a f t e r the s h o o t i n g he 

r e c o g n i z e d Woodward w h i l e he was a t a gas s t a t i o n i n A t l a n t a . 

P a r k e r a r r e s t e d Woodward. He f u r t h e r t e s t i f i e d t h a t , a t the 

time of the a r r e s t , Woodward s p o n t a n e o u s l y e x c l a i m e d , "What's 

g o i n g on? I d i d n ' t shoot anybody." (R. 1114.) 

Records c u s t o d i a n s f o r two c e l l u l a r t e l e p h o n e companies 

t e s t i f i e d about c a l l s p l a c e d from Woodward's c e l l u l a r 

t e l e p h o n e s and as t o which towers i n Montgomery and Birmingham 

t h a t the c a l l s were r o u t e d t h r o u g h . That t e s t i m o n y 

e s t a b l i s h e d t h a t Woodward was i n the area where O f f i c e r Houts 

was shot a t the same time the s h o o t i n g took p l a c e . 

F i n a l l y , Agent A l Mattox from the Alabama Bureau of 

I n v e s t i g a t i o n t e s t i f i e d t h a t he had rev i e w e d and attempted t o 

enhance the v i d e o t a p e from O f f i c e r Houts's dashboard camera. 

He t e s t i f i e d t h a t i t appeared from the v i d e o t a p e t h a t the 

perso n who k i l l e d O f f i c e r Houts was a b l a c k male. 

The j u r y r e t u r n e d v e r d i c t s f i n d i n g Woodward g u i l t y on 

both counts, and the case proceeded t o the p e n a l t y phase. 
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At the s e n t e n c i n g h e a r i n g b e f o r e the j u r y , the S t a t e 

attempted t o prove t h r e e s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e s : 

t h a t Woodward had been p r e v i o u s l y c o n v i c t e d o f a f e l o n y 

i n v o l v i n g the use or t h r e a t of v i o l e n c e , § 13A-5-49(2), A l a . 

Code 1975; t h a t Woodward committed the murder t o a v o i d or t o 

p r e v e n t a l a w f u l a r r e s t , § 13A-5-49(5), A l a . Code 1975; and 

t h a t Woodward committed the murder t o d i s r u p t or t o h i n d e r the 

l a w f u l e x e r c i s e of any governmental f u n c t i o n or the 

enforcement of laws, § 13A-5-49(7), A l a . Code 1975. The S t a t e 

p r e s e n t e d e v i d e n c e of Woodward's 1990 c o n v i c t i o n f o r 

manslaughter. 

Woodward d i d not r e l y on any s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e s , § 13A-5-51, A l a . Code 1975, but he d i d seek t o 

e s t a b l i s h n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s as p r o v i d e d i n 

§ 13A-5-52, A l a . Code 1975: t h a t Woodward's c h i l d h o o d was 

d i f f i c u l t , t h a t h i s f a m i l y l o v e d him, and t h a t he l o v e d h i s 

f a m i l y . The defense p r e s e n t e d e v i d e n c e about abuse Woodward 

had s u f f e r e d as a c h i l d . The defense a l s o p r e s e n t e d e v i d e n c e 

about Woodward's in v o l v e m e n t i n the l i v e s of h i s f i v e c h i l d r e n 

who, a t the time of t r i a l , ranged i n age from f o u r y e a r s t o 

ni n e y e a r s . 

10 



CR-08-0145 

The j u r y e n t e r e d s p e c i f i c w r i t t e n f i n d i n g s as t o the 

p r o f f e r e d a g g r a v a t i n g c i r c u m s t a n c e s . The j u r y found two of 

the p r o f f e r e d a g g r a v a t i n g c i r c u m s t a n c e s t o e x i s t , b ut i t 

determined t h a t Woodward d i d not murder O f f i c e r Houts t o a v o i d 

a l a w f u l a r r e s t . The j u r y recommended, by a vot e of 8-4, t h a t 

the t r i a l c o u r t sentence Woodward t o l i f e imprisonment w i t h o u t 

the p o s s i b i l i t y of p a r o l e . 

The t r i a l c o u r t h e l d a s e p a r a t e s e n t e n c i n g h e a r i n g . 

A f t e r c o n s i d e r i n g the e v i d e n c e from the t r i a l , the p r e s e n t e n c e 

i n v e s t i g a t i o n r e p o r t , and a d d i t i o n a l e v i d e n c e p r e s e n t e d a t the 

s e p a r a t e s e n t e n c i n g h e a r i n g , the t r i a l c o u r t sentenced 

Woodward t o death. 

A n a l y s i s 

Woodward r a i s e s 24 i s s u e s i n h i s b r i e f , many of which he 

d i d not f i r s t r a i s e i n the t r i a l c o u r t . Because Woodward was 

sentenced t o death, h i s f a i l u r e t o o b j e c t a t t r i a l does not 

bar a p p e l l a t e r e v i e w of those i s s u e s . Rule 45A, A l a . R. App. 

P., s t a t e s : 

" I n a l l cases i n which the death p e n a l t y has been 
imposed, the Court of C r i m i n a l Appeals s h a l l n o t i c e 
any p l a i n e r r o r or d e f e c t i n the p r o c e e d i n g s under 
r e v i e w , whether or not brought t o the a t t e n t i o n of 
the t r i a l c o u r t , and take a p p r o p r i a t e a p p e l l a t e 
a c t i o n by reason t h e r e o f , whenever such e r r o r has or 
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p r o b a b l y has a d v e r s e l y a f f e c t e d the s u b s t a n t i a l 
r i g h t of the a p p e l l a n t . " 

The Alabama Supreme Court has e x p l a i n e d t h a t the p l a i n -

e r r o r r u l e i s t o be a p p l i e d s p a r i n g l y : 

"The s t a n d a r d of r e v i e w i n r e v i e w i n g a c l a i m under 
the p l a i n - e r r o r d o c t r i n e i s s t r i c t e r than the 
s t a n d a r d used i n r e v i e w i n g an i s s u e t h a t was 
p r o p e r l y r a i s e d i n the t r i a l c o u r t or on a p p e a l . As 
the U n i t e d S t a t e s Supreme Court s t a t e d i n U n i t e d  
S t a t e s v. Young, 470 U.S. 1 (1985), the p l a i n - e r r o r 
d o c t r i n e a p p l i e s o n l y i f the e r r o r i s ' p a r t i c u l a r l y 
e g r e g i o u s ' and i f i t ' s e r i o u s l y a f f e c t [ s ] the 
f a i r n e s s , i n t e g r i t y or p u b l i c r e p u t a t i o n of j u d i c i a l 
p r o c e e d i n g s . ' See Ex p a r t e P r i c e , 725 So. 2d 1063 
( A l a . 1998)." 

Ex p a r t e Brown, 11 So. 3d 933, 935-36 ( A l a . 2008), q u o t i n g 

H a l l v. S t a t e , 820 So. 2d 113, 121-22 ( A l a . Crim. App. 

1 9 9 9 ) ( a d d i t i o n a l c i t a t i o n s o m i t t e d i n Ex p a r t e Brown). 

A l t h o u g h Woodward's f a i l u r e t o o b j e c t a t t r i a l w i l l not 

p r e c l u d e r e v i e w of any a l l e g a t i o n of e r r o r , h i s f a i l u r e t o 

o b j e c t w i l l weigh h e a v i l y a g a i n s t any c l a i m of p r e j u d i c e he 

now makes. See, e.g., P h i l l i p s v. S t a t e , 65 So. 3d 971, 986 

( A l a . Crim. App. 2010); W i l l i a m s v. S t a t e , 601 So. 2d 1062, 

1066 ( A l a . Crim. App. 1991), a f f ' d , 662 So. 2d 929 ( A l a . 

1992). The p r e j u d i c e a l l e g e d must be s u b s t a n t i a l b e f o r e a 

f i n d i n g of p l a i n e r r o r w i l l r e s u l t . Hyde v. S t a t e , 778 So. 2d 

199, 209 ( A l a . Crim. App. 1998) ("To r i s e t o the l e v e l of 

12 
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p l a i n e r r o r , the c l a i m e d e r r o r must not o n l y s e r i o u s l y a f f e c t 

a defendant's ' s u b s t a n t i a l r i g h t s , ' but i t must a l s o have an 

u n f a i r p r e j u d i c i a l impact on the j u r y ' s d e l i b e r a t i o n s . " ) , 

a f f ' d , 778 So. 2d 237 ( A l a . 2000) . F i n a l l y , "the p l a i n - e r r o r 

e x c e p t i o n t o the contemporaneous-objection r u l e i s t o be 'used 

s p a r i n g l y , s o l e l y i n those c i r c u m s t a n c e s i n which a 

m i s c a r r i a g e of j u s t i c e would o t h e r w i s e r e s u l t . ' " U n i t e d  

S t a t e s v. Young, 470 U.S. 1, 15 (1985), q u o t i n g U n i t e d S t a t e s  

v. Frady, 456 U.S. 152, 163 n.14 (1982). 

G u i l t - p h a s e I s s u e s 

I. 

Woodward argues t h a t the t r i a l c o u r t e r r e d when i t 

p r o h i b i t e d the defense from p r e s e n t i n g the t e s t i m o n y of h i s 

former a t t o r n e y , T i f f a n y McCord, d u r i n g h i s c a s e - i n - c h i e f and 

t h a t the t r i a l c o u r t ' s d e c i s i o n r e s u l t e d i n a d e n i a l of h i s 

r i g h t t o p r e s e n t a defense as p r o t e c t e d by the S i x t h Amendment 

and the Due Pro c e s s C l a u s e of the F o u r t e e n t h Amendment t o the 

U n i t e d S t a t e s C o n s t i t u t i o n . Woodward argues t h a t Holmes v.  

South C a r o l i n a , 547 U.S. 319 (2006), p r o v i d e s t h a t the 

e x c l u s i o n of t e s t i m o n y v i o l a t e s a defendant's r i g h t t o p r e s e n t 

a defense i f i t i n f r i n g e s on a "weighty i n t e r e s t of the 

13 
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accused," and i f i t i s a r b i t r a r y or d i s p r o p o r t i o n a t e t o the 

purpose i t i s d e s i g n e d t o s e r v e , t h a t he had a w e i g h t y 

i n t e r e s t i n p r e s e n t i n g McCord's t e s t i m o n y , and t h a t the t r i a l 

c o u r t ' s r u l i n g e x c l u d i n g t h a t t e s t i m o n y was a r b i t r a r y and 

d i s p r o p o r t i o n a t e . 

D u r i n g the S t a t e ' s c a s e - i n - c h i e f Agent Joe P a r k e r of the 

U n i t e d S t a t e s M a r s h a l ' s S e r v i c e t e s t i f i e d t h a t he saw Woodward 

at a gas s t a t i o n i n A t l a n t a , G e o r g i a , and a r r e s t e d him t h e r e . 

P a r k e r t e s t i f i e d t h a t , i m m e d i a t e l y upon b e i n g taken i n t o 

c ustody, Woodward s p o n t a n e o u s l y s a i d , "What's g o i n g on? I 

d i d n ' t shoot anybody." (R. 1114.) On c r o s s - e x a m i n a t i o n the 

defense asked P a r k e r whether Woodward a l s o s a i d t h a t he had 

been i n c o n t a c t w i t h h i s a t t o r n e y and "was l o o k i n g t o t u r n 

h i m s e l f i n . " (R. 1115.) P a r k e r t e s t i f i e d t h a t Woodward d i d 

not make t h a t statement i n f r o n t of him, nor d i d he hear of 

such a statement a f t e r Woodward was taken i n t o custody. 

A f t e r the S t a t e p r e s e n t e d i t s c a s e - i n - c h i e f , Woodward 

n o t i f i e d the t r i a l c o u r t t h a t he i n t e n d e d t o c a l l T i f f a n y 

McCord -- an a t t o r n e y who was r e p r e s e n t i n g Woodward on another 

m a t t e r a t the time of the s h o o t i n g -- t o t e s t i f y t h a t Woodward 

had c o n t a c t e d her b e f o r e h i s a r r e s t , and t h a t "as a r e s u l t of 

14 
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t h a t , she c o n t a c t e d the Montgomery P o l i c e Department t o t r y t o 

make arrangements t o t u r n him i n . " (R. 1233.) The t r i a l 

c o u r t t o l d him t h a t i f he c a l l e d McCord t o t e s t i f y , he would 

waive h i s a t t o r n e y - c l i e n t p r i v i l e g e , and McCord would be 

s u b j e c t t o c r o s s - e x a m i n a t i o n on a l l c o n v e r s a t i o n s she had had 

w i t h Woodward. The defense i n d i c a t e d t h a t i t wanted t o l i m i t 

the q u e s t i o n i n g of McCord f o r the purpose of showing t h a t she 

had had c o n t a c t w i t h Woodward and t h a t she had then c o n t a c t e d 

the Montgomery P o l i c e Department t o f a c i l i t a t e Woodward's 

t u r n i n g h i m s e l f i n . The defense f u r t h e r s t a t e d t h a t P a r k e r ' s 

t e s t i m o n y t h a t Woodward had s a i d " I d i d n ' t shoot anybody" was 

" t o t a l l y i n c r i m i n a t i n g " and t h a t McCord's t e s t i m o n y would show 

t h a t Woodward "was a l r e a d y aware t h a t he was, b a s i c a l l y , 

sought a f t e r . " (R. 1238.) The t r i a l c o u r t s t a t e d t h a t 

P a r k e r ' s t e s t i m o n y about Woodward's statement was not 

p r e j u d i c i a l because the p o l i c e had c o n t a c t e d McCord, S u r l e s , 

and Wendy Walker , 1 "so the f a c t t h a t the p o l i c e were l o o k i n g 

1The t r i a l c o u r t s t a t e d "Wendy W i l l i a m s , " which the c o u r t 
r e p o r t e r i n d i c a t e d was an e r r o r by p l a c i n g " ( s i c ) " a f t e r the 
c o u r t s a i d t h a t name. (R. 1238.) T h e r e f o r e , we presume t h a t 
the t r i a l c o u r t i n t e n d e d t o g i v e the name of the t r i a l 
w i t n e s s , Wendy Walker. 

15 
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f o r him s h o u l d have come as no s u r p r i s e . " (R. 1238.) 2 The 

t r i a l c o u r t s t a t e d t h a t the defense had two problems i f McCord 

t e s t i f i e d : f i r s t , McCord had not been l i s t e d as a w i t n e s s and, 

when the defense s t a t e d i t s i n t e n t i o n t o c a l l h er, McCord 

i n f o r m e d the c o u r t t h a t she knew members of the j u r y ; second, 

the c o u r t a g a i n s t a t e d t h a t i t d i d not b e l i e v e the defense 

c o u l d r e v e a l o n l y p a r t of her c o n v e r s a t i o n s w i t h her c l i e n t , 

"And f o r a l l I know, he c o n f e s s e d t o [McCord] t o o . " (R. 1241¬

42.) The t r i a l c o u r t then d e n i e d Woodward's r e q u e s t t o a l l o w 

him t o c a l l McCord as a w i t n e s s . Woodward d i d not make an 

o f f e r of p r o o f t o e s t a b l i s h what McCord would have t e s t i f i e d 

t o i f the t r i a l c o u r t had p e r m i t t e d the t e s t i m o n y . 

Woodward now argues t h a t McCord's t e s t i m o n y would have 

r e b u t t e d P a r k e r ' s t e s t i m o n y about the statement Woodward made 

when he was taken i n t o c u s t o d y . S p e c i f i c a l l y , Woodward 

argues: 

"Agent P a r k e r ' s t e s t i m o n y t h a t Mr. Woodward s a i d 
'I d i d n ' t shoot anybody' upon h i s a r r e s t c o u l d o n l y 
mean t h a t Mr. Woodward knew t h a t he was b e i n g 
a r r e s t e d f o r s h o o t i n g someone. The o n l y i n f e r e n c e 
the j u r y c o u l d have drawn was t h a t the reason Mr. 

2 A d d i t i o n a l d i s c u s s i o n r e v e a l e d t h a t the d i s t r i c t a t t o r n e y 
had not i n t e n d e d f o r P a r k e r t o t e s t i f y about the statement, 
and she agreed not t o mention the statement i n her c l o s i n g 
argument t o the j u r y . (R. 1241.) 
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Woodward knew t h a t he was b e i n g a r r e s t e d f o r 
s h o o t i n g someone was t h a t he had, i n f a c t , shot 
someone. Ms. McCord's t e s t i m o n y was n e c e s s a r y t o 
r e f u t e t h a t damaging i n f e r e n c e by p r o v i d i n g another 
e x p l a n a t i o n f o r how Mr. Woodward knew t h a t he was 
b e i n g a r r e s t e d f o r s h o o t i n g someone: t h a t Ms. McCord  
had t o l d him t h a t he was sought by law enforcement 
i n c o n n e c t i o n w i t h a s h o o t i n g . " 

(Woodward's b r i e f , a t p. 21.)(Emphasis added.) 

Because Woodward f a i l e d t o make an o f f e r of p r o o f as t o 

the t e s t i m o n y he now c l a i m s he would have e l i c i t e d from 

McCord, the i s s u e was not p r e s e r v e d . 

Rule 103, A l a . R. E v i d . , p r o v i d e s , i n r e l e v a n t p a r t : 

" E r r o r may not be p r e d i c a t e d upon a r u l i n g which 
admits or e x c l u d e s e v i d e n c e u n l e s s a s u b s t a n t i a l 
r i g h t of the p a r t y i s a f f e c t e d , and 

"  

"(2) O f f e r of P r o o f . In case the r u l i n g i s one 
e x c l u d i n g e v i d e n c e , the substance of the ev i d e n c e 
was made known t o the c o u r t by o f f e r or was apparent 
from the c o n t e x t w i t h i n which q u e s t i o n s were asked." 

Rule 1 0 3 ( a ) ( 2 ) , A l a . R. E v i d . 

T h i s Court r e v i e w e d a s i m i l a r i s s u e i n M i l l e r v. S t a t e , 

63 So. 3d 676 ( A l a . Crim. App. 2010), when M i l l e r argued t h a t 

the t r i a l c o u r t e r r e d when i t p r o h i b i t e d him from e l i c i t i n g 

t e s t i m o n y about h i s mental s t a t e from two w i t n e s s e s . We 
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r e j e c t e d M i l l e r ' s c l a i m because he f a i l e d t o make an o f f e r of 

p r o o f , and we e x p l a i n e d : 

"Rule 1 0 3 ( a ) , A l a . R. E v i d . , p r o v i d e s t h a t 
' [ e ] r r o r may not be p r e d i c a t e d upon a r u l i n g which 
... e x c l u d e s e v i d e n c e u n l e s s a s u b s t a n t i a l r i g h t of 
the p a r t y i s a f f e c t e d , and ... the substance of the 
evid e n c e was made known t o the c o u r t by o f f e r or was 
apparent from the c o n t e x t w i t h i n which q u e s t i o n s 
were asked.' The Alabama Supreme Court has 
e x p l a i n e d t h a t '[w]hen the t r i a l c o u r t s u s t a i n s an 
o b j e c t i o n t o a q u e s t i o n t h a t does not on i t s f a c e 
show the e x p e c t e d answer, a p a r t y must make an o f f e r 
of p r o o f and e x p l a i n the r e l e v a n c y of the ex p e c t e d 
answer t o p r e s e r v e e r r o r f o r a p p e l l a t e r e v i e w . ' 
Ensor v. W i l s o n , 519 So. 2d 1244, 1262 ( A l a . 1987) 
( c i t i n g Bessemer E x e c u t i v e A v i a t i o n , I n c . v.  
B a r n e t t , 469 So. 2d 1283 ( A l a . 1985)). ' [ I ] n the 
absence of an o f f e r of p r o o f [ r e g a r d i n g a w i t n e s s ' s 
e x p e c t e d answer], [ a p p e l l a t e c o u r t s ] cannot r e v i e w 
[the e x c l u s i o n of t e s t i m o n y ] . To attempt t o do so 
would n e c e s s i t a t e i m p e r m i s s i b l e s p e c u l a t i o n by t h i s 
C o u r t . ' B u r k e t t v. American Gen. F i n . , I n c . , 607 
So. 2d 138, 140 ( A l a . 1992) ( c i t i n g E n s o r , 519 So. 
2d a t 1262, and C. Gamble, M c E l r o y ' s Alabama  
Evidence § 425.01(4) (4th ed. 1991)). 

"Here, defense c o u n s e l f a i l e d t o p r o f f e r what 
answers Smith and Dr. Goff would have g i v e n i f the 
p r o s e c u t o r ' s o b j e c t i o n had not been s u s t a i n e d . In 
f a c t , he withdrew the q u e s t i o n t o Dr. G o f f . Because 
defense c o u n s e l d i d not p r o f f e r what the w i t n e s s e s ' 
t e s t i m o n y would have been, t h i s Court cannot 
determine t h a t the e x c l u s i o n of the t e s t i m o n y 
a f f e c t e d a ' s u b s t a n t i a l r i g h t ' or was p r e j u d i c i a l . 
Rule 103(a), A l a . R. E v i d . A c c o r d i n g l y , M i l l e r 
f a i l e d t o p r e s e r v e t h i s i s s u e f o r a p p e l l a t e r e v i e w . 
See P e r r y v. S t a t e , 568 So. 2d 873, 874-75 
(Ala.Crim.App.1990) ('[B]ecause [the a p p e l l a n t 
f a i l e d ] t o make an o f f e r of p r o o f as t o the e x p e c t e d 
t e s t i m o n y of the w i t n e s s , t h i s i s s u e i s not 
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p r e s e r v e d f o r r e v i e w . ' ) . T h e r e f o r e , t h i s i s s u e does 
not e n t i t l e M i l l e r t o any r e l i e f . " 

M i l l e r v. S t a t e , 63 So. 2d a t 699. See a l s o F u t r a l v. S t a t e , 

558 So. 2d 991 ( A l a . Crim. App. 1989). 

We do not conclude t h a t the substance of the t e s t i m o n y 

Woodward now a l l e g e s he would have e l i c i t e d from McCord was 

made known t o the c o u r t , nor do we conclude t h a t i t was 

o t h e r w i s e f u l l y apparent from the r e c o r d . The defense s t a t e d 

a t t r i a l t h a t Woodward had c o n t a c t e d McCord b e f o r e he was 

a r r e s t e d and t h a t McCord had then c o n t a c t e d the Montgomery 

p o l i c e , but the r e c o r d does not r e f l e c t t h a t Woodward became 

aware t h a t he was wanted i n c o n n e c t i o n w i t h the s h o o t i n g of 

O f f i c e r Houts o n l y because McCord t o l d him so. Because 

Woodward d i d not make an o f f e r of p r o o f t h a t , i n f a c t , 

Woodward l e a r n e d from McCord t h a t the p o l i c e were l o o k i n g f o r 

him and was not o t h e r w i s e aware t h a t he was wanted i n r e l a t i o n 

t o the s h o o t i n g , the a l l e g e d e r r o r was not p r e s e r v e d . 

Reynolds v. S t a t e , [Ms. CR-07-0443, Oct. 1, 2010] So. 3d 

( A l a . Crim. App. 2010); M i l l e r v. S t a t e , 63 So. 2d 676 

( A l a . Crim. App. 2010). Because Woodward was sentenced t o 

death, however, we must r e v i e w Woodward's c l a i m f o r p l a i n 

e r r o r . Rule 45A, A l a . R. App. P. 

19 



CR-08-0145 

Woodward c l a i m s t h a t the t r i a l c o u r t ' s r u l i n g d e n i e d him 

h i s c o n s t i t u t i o n a l r i g h t t o p r e s e n t a defense. 

" S t a t e s have s u b s t a n t i a l l a t i t u d e under the 
C o n s t i t u t i o n t o d e f i n e r u l e s f o r the e x c l u s i o n of 
e v i d e n c e and t o a p p l y those r u l e s t o c r i m i n a l 
d e f e n d a n t s . See U n i t e d S t a t e s v. S c h e f f e r , 523 U.S. 
303, 308 (1998). T h i s a u t h o r i t y , however, has 
c o n s t i t u t i o n a l l i m i t s . '"Whether r o o t e d d i r e c t l y i n 
the Due P r o c e s s C l a u s e of the F o u r t e e n t h Amendment 
or i n the Compulsory Pr o c e s s or C o n f r o n t a t i o n 
C l a u s e s of the S i x t h Amendment, the C o n s t i t u t i o n 
guarantees c r i m i n a l defendants 'a m e a n i n g f u l 
o p p o r t u n i t y t o p r e s e n t a complete d e f e n s e . ' " ' 
Holmes v. South C a r o l i n a , 547 U.S. 319, 324 (2006) 
( q u o t i n g Crane v. Kentucky, 476 U.S. 683, 690 
(1986), i n t u r n q u o t i n g C a l i f o r n i a v. Trombetta, 467 
U.S. 479, 485 (1984)). 'This r i g h t i s a b r i d g e d by 
e v i d e n c e r u l e s t h a t " i n f r i n g [ e ] upon a w e i g h t y 
i n t e r e s t of the accused" and are " ' a r b i t r a r y ' " or 
" ' d i s p r o p o r t i o n a t e t o the purposes they are d e s i g n e d 
t o s e r v e . ' " ' Holmes, s u p r a , a t 324 ( q u o t i n g 
S c h e f f e r , s u p r a , a t 308, i n t u r n c i t i n g and q u o t i n g 
Rock v. A r k a n s a s , 483 U.S. 44, 58 ( 1 9 8 7 ) ) . " 

C l a r k v. A r i z o n a , 548 U.S. 735, 789-90 (2006). 

T h i s C o u r t , i n c o n s i d e r i n g a defendant's c l a i m t h a t the 

t r i a l c o u r t had e r r e d when i t e x c l u d e d the t e s t i m o n y of a 

proposed defense w i t n e s s , s t a t e d : 

"'The S i x t h Amendment guarantees a defendant's 
r i g h t t o p r e s e n t a defense, i n c l u d i n g the r i g h t t o 
c a l l w i t n e s s e s t o t e s t i f y on h i s b e h a l f . Washington  
v. Texas, 388 U.S. 14, 19 (1967). Commonwealth v.  
Durning, 406 Mass. 485, 495 (1990). A c c o r d T a y l o r  
v. I l l i n o i s , 484 U.S. 400, 408-409 ( [ 1 9 8 8 ] ) . 
"However, the r i g h t t o c a l l w i t n e s s e s i s not 
a b s o l u t e ; i n the f a c e of ' l e g i t i m a t e demands of the 
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a d v e r s a r i a l system,' t h i s r i g h t may be tempered 
a c c o r d i n g t o the d i s c r e t i o n of the t r i a l judge." 
Commonwealth v. Durning, supra a t 495, q u o t i n g 
U n i t e d S t a t e s v. Nobles, 422 U.S. 225, 241 (1975). 
I f a judge e x e r c i s e s h i s or her d i s c r e t i o n t o l i m i t 
the d efendant's r i g h t t o c a l l w i t n e s s e s , the 
r e s t r i c t i o n cannot be a r b i t r a r y . See Washington v.  
Texas, supra a t 23....'" 

Johnson v. S t a t e , 820 So. 2d 842, 859 ( A l a . Crim. App. 2000), 

q u o t i n g Commonwealth v. Drumgold, 668 N.E.2d 300, 313-14 

(1996). 

Our p l a i n - e r r o r r e v i e w of t h i s c l a i m i s hampered by 

Woodward's f a i l u r e t o make an o f f e r of p r o o f . A l t h o u g h 

Woodward argues t h a t the t r i a l c o u r t ' s e x c l u s i o n of McCord's 

t e s t i m o n y d e n i e d him h i s c o n s t i t u t i o n a l r i g h t t o p r e s e n t a 

defense because he l e a r n e d from McCord t h a t the a u t h o r i t i e s 

were s e a r c h i n g f o r him i n c o n n e c t i o n w i t h a s h o o t i n g and h i s 

spontaneous statement t o P a r k e r t h a t he " d i d n ' t shoot 

anybody," t h e r e f o r e , had a n o n i n c u l p a t o r y e x p l a n a t i o n , the 

r e c o r d b e f o r e us c o n t a i n s no e v i d e n c e f o r Woodward's p r e s e n t 

argument, which i s based e n t i r e l y on s p e c u l a t i o n about what 

McCord would have s a i d . T h i s Court s t a t e d i n Dotch v. S t a t e , 

67 So. 3d 936, 961 ( A l a . Crim. App. 2010): 

" S p e c u l a t i o n from a s i l e n t r e c o r d w i l l not s u p p o r t 
a f i n d i n g of p r e j u d i c e . Ex p a r t e Walker, 972 So. 2d 
737, 755 ( A l a . 2007), c e r t . d e n i e d , Walker v. 
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Alabama, 552 U.S. 1077, 128 S.Ct. 806, 169 L.Ed.2d 
608 (2007). A r e v i e w i n g c o u r t can not presume e r r o r 
from a s i l e n t r e c o r d . '"This c o u r t i s bound by the 
r e c o r d and not by a l l e g a t i o n s or arguments i n b r i e f 
r e c i t i n g m a t t e r s not d i s c l o s e d by the r e c o r d . " Webb  
v. S t a t e , 565 So. 2d 1259, 1260 ( A l a . Cr. App. 
1990) . See a l s o A c r e s v. S t a t e , 548 So. 2d 459 
( A l a . Cr. App. 1987). F u r t h e r , we cannot p r e d i c a t e 
e r r o r from a s i l e n t r e c o r d . Owens v. S t a t e , 597 So. 
2d 734 ( A l a . Cr. App. 1992); Woodyard v. S t a t e , 428 
So. 2d 136 ( A l a . Cr. App. 1982), a f f ' d , 428 So. 2d 
138 ( A l a . 1983).' W h i t l e y v. S t a t e , 607 So. 2d 354, 
361 ( A l a . Crim. App. 1992)." 

Quoted i n R e v i s v. S t a t e , [Ms. CR-06-0454, Jan. 13, 2011] 

So. 3d ( A l a . Crim. App. 2011). 

N o t h i n g i n the r e c o r d b e f o r e us s u p p o r t s Woodward's 

p r e s e n t c l a i m t h a t the reason he s p o n t a n e o u s l y t o l d the 

a r r e s t i n g o f f i c e r t h a t he had not shot anyone was t h a t h i s 

defense a t t o r n e y had i n f o r m e d him t h a t he was wanted i n 

c o n n e c t i o n w i t h the s h o o t i n g of O f f i c e r Houts. Woodward's 

a s s e r t i o n about McCord's t e s t i m o n y i s not obvious from the 

f a c e of the r e c o r d , and i t cannot, t h e r e f o r e , r i s e t o the 

l e v e l of p l a i n e r r o r . P l a i n e r r o r has been d e f i n e d as e r r o r 

a f f e c t i n g the defendant's s u b s t a n t i a l r i g h t s , and e r r o r so 

o bvious t h a t the c o u r t ' s f a i l u r e t o n o t i c e i t would s e r i o u s l y 

undermine the fundamental f a i r n e s s of the j u d i c i a l 

p r o c e e d i n g s . See, e.g., K u e n z e l v. S t a t e , 577 So. 2d 474, 
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481-82 ( A l a . Crim. App. 1990), a f f ' d , 577 So. 2d 531 ( A l a . 

1991). In Ex p a r t e Walker, 972 So. 2d 737 ( A l a . 2007), the 

Alabama Supreme Court examined Walker's c l a i m t h a t the t r i a l 

c o u r t had committed p l a i n e r r o r when i t a d m i t t e d a v i d e o t a p e d 

statement Walker had g i v e n because, he s a i d , the statement was 

t a ken subsequent t o an u n l a w f u l a r r e s t and was t h e r e f o r e 

i n a d m i s s i b l e as the f r u i t of the poisonous t r e e . The Alabama 

Supreme Court r e j e c t e d the c l a i m because Walker f a i l e d t o 

p r e s e n t more than an a l l e g a t i o n t h a t t h e r e was no p r o b a b l e 

cause t o s u p p o r t h i s a r r e s t . The Court then s t a t e d : 

" A d d i t i o n a l l y , the a l l e g e d e r r o r i s not p l a i n 
because p l a i n e r r o r must be obvious on the f a c e of 
the r e c o r d . A s i l e n t r e c o r d , t h a t i s a r e c o r d t h a t 
on i t s f a c e c o n t a i n s no e v i d e n c e t o s u p p o r t the 
a l l e g e d e r r o r , does not e s t a b l i s h an obvious e r r o r . 
Our p r e c e d e n t h o l d s t h a t the r e c o r d must at l e a s t 
p r e s e n t an i n f e r e n c e of e r r o r b e f o r e an a p p e l l a t e 
c o u r t w i l l h o l d t h a t r e v e r s i b l e e r r o r o c c u r r e d . " 

Ex p a r t e Walker, 972 So. 2d a t 752. 

As i n Ex p a r t e Walker and the cases on which i t r e l i e d , 

the a l l e g e d e r r o r Woodward a s s e r t s i s not obvious on the f a c e 

of the r e c o r d . The r e c o r d i s s i l e n t as t o Woodward's p r e s e n t 

c l a i m t h a t McCord had i n f o r m e d him t h a t he was wanted by the 

a u t h o r i t i e s i n c o n n e c t i o n w i t h O f f i c e r Houts's s h o o t i n g and 

t h a t t h i s t e s t i m o n y would p r o v i d e a n o n i n c u l p a t o r y e x p l a n a t i o n 
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f o r h i s spontaneous statement t o P a r k e r . The t r a n s c r i p t 

d i s c l o s e s o n l y r e p e a t e d statements from defense c o u n s e l t h a t 

McCord would t e s t i f y t h a t Woodward had c o n t a c t e d h er. 

Moreover, McCord would have been unable t o t e s t i f y whether 

Woodward had been unaware -- p r i o r t o t h e i r c o n v e r s a t i o n -¬

t h a t Montgomery a u t h o r i t i e s wanted t o q u e s t i o n him. That 

would have been i n f o r m a t i o n known o n l y t o Woodward, h i m s e l f , 

and he d i d not t e s t i f y a t t r i a l . Any t e s t i m o n y from McCord 

about what Woodward d i d or d i d not know b e f o r e he t e l e p h o n e d 

her would have been pure s p e c u l a t i o n on her p a r t . Woodward's 

a s s e r t i o n of e r r o r i s based on h i s c u r r e n t s p e c u l a t i o n about 

McCord's t e s t i m o n y -- t h a t she would have t e s t i f i e d t h a t she 

i n f o r m e d him t h a t the p o l i c e s u s p e c t e d him i n the s h o o t i n g of 

O f f i c e r Houts -- and s p e c u l a t i o n based on a s i l e n t r e c o r d does 

not s u p p o r t a f i n d i n g of p l a i n e r r o r . 

A f i n d i n g of p l a i n e r r o r i s unwarranted f o r the 

a d d i t i o n a l reason t h a t the r e c o r d does not e s t a b l i s h t h a t the 

t r i a l c o u r t ' s a l l e g e d e r r o r a d v e r s e l y a f f e c t e d Woodward's 

s u b s t a n t i a l r i g h t s . 

Rule 401, A l a . R. E v i d . , p r o v i d e s : 

" ' R e l e v a n t e v i d e n c e ' means e v i d e n c e h a v i n g any 
tendency t o make the e x i s t e n c e of any f a c t t h a t i s 
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of consequence t o the d e t e r m i n a t i o n of the a c t i o n 
more p r o b a b l e or l e s s p r o b a b l e than i t would be 
w i t h o u t the e v i d e n c e . " 

Rule 402, A l a . R. E v i d . , p r o v i d e s : 

" A l l r e l e v a n t e v i d e n c e i s a d m i s s i b l e , e x c e p t as 
o t h e r w i s e p r o v i d e d by the C o n s t i t u t i o n of the U n i t e d 
S t a t e s or t h a t of the S t a t e of Alabama, by s t a t u t e , 
by these r u l e s , or by o t h e r r u l e s a p p l i c a b l e i n the 
c o u r t s of t h i s S t a t e . E vidence which i s not 
r e l e v a n t i s not a d m i s s i b l e . " 

"The q u e s t i o n of a d m i s s i b i l i t y of ev i d e n c e i s g e n e r a l l y 

l e f t t o the d i s c r e t i o n of the t r i a l c o u r t , and the t r i a l 

c o u r t ' s d e t e r m i n a t i o n on t h a t q u e s t i o n w i l l not be r e v e r s e d 

e x c e p t upon a c l e a r showing of abuse of d i s c r e t i o n . " Ex p a r t e  

L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 2000). 

Woodward a s s e r t e d a t t r i a l o n l y t h a t McCord would t e s t i f y 

t h a t she spoke t o Woodward when he t e l e p h o n e d h er. That 

t e s t i m o n y would have had no p r o b a t i v e v a l u e on the j u r y ' s 

d e t e r m i n a t i o n of the i s s u e whether Woodward had shot O f f i c e r 

Houts. McCord's t e s t i m o n y t h a t Woodward c o n t a c t e d her w h i l e 

he was en r o u t e t o A t l a n t a would not have p r o v i d e d e v i d e n c e , 

or even an i n f e r e n c e , t h a t Woodward became aware t h a t he was 

wanted by the p o l i c e o n l y because McCord had t o l d him so. To 

the c o n t r a r y , a r e a s o n a b l e i m p l i c a t i o n from McCord's t e s t i m o n y 

would have been t h a t Woodward c o n t a c t e d h i s defense a t t o r n e y 
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d u r i n g h i s f l i g h t t o A t l a n t a because he had shot O f f i c e r 

Houts. Because McCord's t e s t i m o n y would not have made the 

e x i s t e n c e of any f a c t of consequence more p r o b a b l e or l e s s 

p r o b a b l e than i t would be w i t h o u t the t e s t i m o n y , the t e s t i m o n y 

would have been i r r e l e v a n t . Rule 402, A l a . R. E v i d . A l t h o u g h 

t h i s was not the t r i a l c o u r t ' s s t a t e d reason f o r r e f u s i n g t o 

a l l o w McCord t o t e s t i f y , we can a f f i r m a t r i a l c o u r t ' s r u l i n g 

a f f i r m f o r a reason o t h e r than the s t a t e d one. See, e.g., 

P e r a i t a v. S t a t e , 897 So. 2d 1161, 1183 ( A l a . Crim. App. 

2003), a f f ' d , 897 So. 2d 1227 ( A l a . 2004). Because the t r i a l 

c o u r t c o u l d have r e f u s e d t o p e r m i t the t e s t i m o n y on the ground 

t h a t i t was i r r e l e v a n t , we h o l d t h a t the t r i a l c o u r t ' s 

judgment was due t o be a f f i r m e d on t h i s a d d i t i o n a l ground, and 

t h a t t h i s ground p r o v i d e s another reason t h a t Woodward i s not 

e n t i t l e d t o r e l i e f on h i s c l a i m of e r r o r . 

The S i x t h Amendment does not empower a defendant t o 

v i o l a t e the r u l e s of e v i d e n c e . T a y l o r v. I l l i n o i s , 484 U.S. 

400 (1988)("The accused does not have an u n f e t t e r e d r i g h t t o 

o f f e r t e s t i m o n y t h a t i s incompetent, p r i v i l e g e d , or o t h e r w i s e 

i n a d m i s s i b l e under the s t a n d a r d r u l e s of e v i d e n c e . " ) . 

C o n t r a r y t o Woodward's a s s e r t i o n on a p p e a l , he c o u l d have no 
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"weighty i n t e r e s t " i n the p r e s e n t a t i o n of i r r e l e v a n t 

t e s t i m o n y , and the t r i a l c o u r t ' s enforcement of the r u l e s of 

evi d e n c e c o u l d not be c o n s i d e r e d a r b i t r a r y . C e r t a i n l y 

Woodward had a S i x t h Amendment r i g h t t o p r e s e n t w i t n e s s e s t h a t 

were m a t e r i a l and f a v o r a b l e t o h i s defense. T a y l o r v.  

S i n g l e t a r y , 122 F.3d 1390 (1997). To e s t a b l i s h m a t e r i a l i t y of 

e x c l u d e d e v i d e n c e , however, Woodward would have had t o show 

t h a t the "evidence [ u n a v a i l a b l e a t t r i a l ] c o u l d r e a s o n a b l y be 

tak e n t o put the whole case i n such a d i f f e r e n t l i g h t as t o 

undermine c o n f i d e n c e i n the v e r d i c t . " 122 F.3d a t 1395, 

q u o t i n g K y l e s v. W h i t l e y , 514 U.S. 419, 434-35 (1995). 

Testimony from McCord t h a t she t o l d Woodward t h a t the p o l i c e 

were l o o k i n g f o r him would not have put the case i n a 

d i f f e r e n t l i g h t . Woodward t o l d t h r e e people t h a t he had shot 

a p o l i c e o f f i c e r d u r i n g a t r a f f i c s t o p . F u r t h e r , Woodward's 

s o l i c i t a t i o n of the a s s i s t a n c e of s e v e r a l p e o p l e i n h i s 

t r a v e l s out of the c i t y and then out of the s t a t e , h i s 

i n s t r u c t i o n t o Cunningham t o burn some of the c l o t h i n g he had 

been we a r i n g , and h i s i n s t r u c t i o n t o another f r i e n d t o d i s p o s e 

of S u r l e s ' s v e h i c l e a l l i n d i c a t e d t h a t he knew the p o l i c e 

would be l o o k i n g f o r him. H i s i n a b i l i t y t o p r e s e n t McCord's 
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t e s t i m o n y t h a t she t o l d him the Montgomery p o l i c e were l o o k i n g 

f o r him d i d not p r e c l u d e him from p u t t i n g on a defense or 

undermine c o n f i d e n c e i n the v e r d i c t s . 

Even assuming t h a t the r e c o r d c o n t a i n e d a p r o f f e r showing 

t h a t McCord would have t e s t i f i e d as Woodward a l l e g e s she would 

have, t h a t i s , even assuming Woodward e s t a b l i s h e d through an 

o f f e r of p r o o f t h a t McCord would have t e s t i f i e d t h a t she t o l d 

Woodward t h a t he was b e i n g sought by the p o l i c e , t h a t 

t e s t i m o n y would not have r e b u t t e d the i n f e r e n c e t h a t 

Woodward's statement t o the a r r e s t i n g o f f i c e r was based on 

g u i l t y knowledge. That Woodward heard from McCord t h a t he was 

wanted by the p o l i c e does not e l i m i n a t e or even d i m i n i s h the 

i n f e r e n c e t h a t Woodward shot O f f i c e r Houts. As the t r i a l 

c o u r t noted, t e s t i m o n y a l r e a d y r e c e i v e d a t t r i a l from t h r e e 

S t a t e ' s w i t n e s s e s e s t a b l i s h e d t h a t Woodward had t o l d them 

e a r l i e r i n the day t h a t he had shot someone. 3 Thus, even i f 

the r e c o r d s u p p o r t e d Woodward's c u r r e n t c l a i m , we would f i n d 

no e r r o r , and c e r t a i n l y no p l a i n e r r o r , i n the t r i a l c o u r t ' s 

d e n i a l of h i s r e q u e s t t o a l l o w McCord t o t e s t i f y , because her 

3 I n f a c t , i t was t h r o u g h i n v e s t i g a t o r s ' q u e s t i o n i n g of 
those same w i t n e s s e s t h a t they l e a r n e d t h a t Woodward was i n 
A t l a n t a . 
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t e s t i m o n y would have been i r r e l e v a n t and i m m a t e r i a l and 

t h e r e f o r e not p r o b a t i v e . 

F i n a l l y , as McCord h e r s e l f noted t o the t r i a l c o u r t when 

Woodward announced h i s i n t e n t t o c a l l her as a w i t n e s s McCord 

had been unaware t h a t she was a p o t e n t i a l w i t n e s s and she knew 

s e v e r a l of the j u r o r s , who had not been asked d u r i n g v o i r d i r e 

about t h e i r r e l a t i o n s h i p w i t h her and whether t h a t would 

p r e v e n t them from b e i n g i m p a r t i a l j u r o r s . 

For a l l the f o r e g o i n g r e a s o n s , Woodward i s not e n t i t l e d 

t o r e l i e f on t h i s c l a i m of e r r o r . 

I I . 

Woodward next argues t h a t the t r i a l c o u r t e r r e d when i t 

p e r m i t t e d Agent A l Mattox, an i n v e s t i g a t o r w i t h the Alabama 

Bureau of I n v e s t i g a t i o n ("the A B I " ) , t o t e s t i f y as an e x p e r t 

t h a t he had viewed the v i d e o taken from O f f i c e r Houts's p a t r o l 

car and t h a t he had determined t h a t the a s s a i l a n t was a b l a c k 

male. Woodward argues t h a t Agent Mattox's i d e n t i f i c a t i o n of 

the race of the s h o o t e r was not a p p r o p r i a t e e x p e r t t e s t i m o n y 

under Rule 702, A l a . R. E v i d . The S t a t e argues t h a t Agent 

Mattox gave b o t h e x p e r t t e s t i m o n y and l a y t e s t i m o n y and t h a t 

h i s i d e n t i f i c a t i o n of the s h o o t e r as a b l a c k male c o n s t i t u t e d 
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o n l y l a y t e s t i m o n y , and t h e r e f o r e was a d m i s s i b l e p u r s u a n t t o 

Rule 701, A l a . R. E v i d . 

B e f o r e the S t a t e p r e s e n t e d Agent Mattox's t e s t i m o n y , 

Woodward argued t o the t r i a l c o u r t t h a t Agent Mattox had 

viewed an enhanced v i d e o t a p e from O f f i c e r Houts's dashboard 

camera and t h a t he s h o u l d not be p e r m i t t e d t o t e s t i f y as t o 

c o n c l u s i o n s "which the j u r y [could] r e a c h j u s t as e a s i l y , " 

p a r t i c u l a r l y t h a t the s h o o t e r was a b l a c k male. (R. 1142.) 4 

Woodward a l s o s t a t e d , "What the ev i d e n c e has e s t a b l i s h e d i s 

[ t h a t the s h o o t e r was] d a r k - s k i n n e d from what we've hear d 

a l r e a d y . And t h a t v i d e o i s not g o i n g t o d e f i n i t i v e l y 

determine t h a t i t ' s a b l a c k male." (R. 1142.) He argued t h a t 

Agent Mattox would t e s t i f y t h a t he had enhanced the v i d e o t a p e 

from the p a t r o l c a r and " ' t h i s i s what I e y e b a l l e d , ' " and 

" [ h ] i s a b i l i t y t o e y e b a l l what's on the v i d e o i s not b e t t e r 

than any o t h e r w i t n e s s or any j u r o r . " (R. 1144.) The t r i a l 

c o u r t s t a t e d t h a t the S t a t e c o u l d use Agent Mattox's 

PowerPoint p r e s e n t a t i o n t o emphasize the p o i n t s i t was t r y i n g 

t o make and t h a t defense c o u n s e l c o u l d cross-examine Agent 

4The S t a t e c o r r e c t l y notes t h a t two w i t n e s s e s had a l r e a d y 
t e s t i f i e d t h a t the d r i v e r of the Impala they saw i n the area 
a t the time of the s h o o t i n g was a b l a c k male. (R. 786, 833.) 
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Mattox on whether the c o n c l u s i o n s he drew from the v i d e o were 

v a l i d . Woodward then r e q u e s t e d t h a t the t r i a l c o u r t i n s t r u c t 

the j u r y t h a t i t , and not Agent Mattox, was the f i n d e r of 

f a c t s , and the t r i a l c o u r t agreed t o do so. 

Agent Mattox then t e s t i f i e d t h a t he was a employed by 

the ABI i n the Bomb Squad and T e c h n i c a l S e r v i c e s U n i t . Agent 

Mattox s t a t e d t h a t he was the s u p e r v i s o r of the T e c h n i c a l 

S e r v i c e s U n i t and t h a t he h a n d l e d a l l the l a r g e - s c a l e 

s u r v e i l l a n c e and was r e s p o n s i b l e f o r the enhancement of 

v i d e o s , t h a t i s , a t t e m p t i n g t o c l e a r up v i d e o s so they c o u l d 

be seen. Agent Mattox t e s t i f i e d about the t r a i n i n g he 

r e c e i v e d i n v i d e o enhancement and about the t e c h n i q u e s used t o 

enhance v i d e o s . The S t a t e p r o f f e r e d Agent Mattox as an e x p e r t 

i n v i d e o enhancement, and the t r i a l c o u r t s t a t e d t h a t Agent 

Mattox c o u l d o f f e r h i s o p i n i o n s as an e x p e r t . Agent Mattox 

t e s t i f i e d t h a t the i n - c a r dashboard camera i n O f f i c e r Houts's 

p a t r o l c ar had a v i d e o t a p e , and he downloaded the tape onto 

the computer h a r d d r i v e of an I n t e r g r a p h v i d e o - a n a l y s t system 

f o r s t o r a g e and s a f e k e e p i n g , so t h a t the o r i g i n a l v i d e o was 

not damaged or d e s t r o y e d . Agent Mattox s a i d t h a t the computer 

system made i t p o s s i b l e t o view the v i d e o frame by frame and 
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p r o v i d e d f o r a d d i t i o n a l m a g n i f i c a t i o n and a l t e r a t i o n of the 

l i g h t c o n t r a s t f o r c l a r i f i c a t i o n of the images but t h a t i t d i d 

not a l t e r the v i d e o i t s e l f . Agent Mattox had p r e p a r e d a 

PowerPoint p r e s e n t a t i o n of the v i d e o enhancement t o a s s i s t him 

i n h i s e x p l a n a t i o n t o the j u r y . Woodward s t a t e d t h a t he 

o b j e c t e d on the grounds he had s t a t e d b e f o r e Agent Mattox 

t e s t i f i e d , and the t r i a l c o u r t i n s t r u c t e d the j u r y as f o l l o w s : 

" L a d i e s and gentlemen, l e t me t e l l you t h i s : The 
PowerPoint p r e s e n t a t i o n i n and of i t s e l f , t h a t ' s not 
ev i d e n c e . That's j u s t something the p r o s e c u t i o n i s 
o f f e r i n g i n t o e v i d e n c e t o h e l p them make c e r t a i n 
p o i n t s t o you. J u s t because the PowerPoint 
p r e s e n t a t i o n says one t h i n g , t h a t doesn't mean t h a t 
you have t o agree t o i t . And the S t a t e s t i l l has 
i t s burden of p r o o f t o prove t o you what th e y say 
the tape shows. And you're not bound by any 
w i t n e s s ' s c o n c l u s i o n as t o what the S t a t e -- what 
the tape -- shows. You, c e r t a i n l y , can r e l y on your 
own independent e v a l u a t i o n and re v i e w of the tape. 
And you can draw whatever c o n c l u s i o n s you want t o 
draw from t h a t tape. In o t h e r words, you don't have 
t o go w i t h what they say the tape says. R e l y on i t 
based on your own o b s e r v a t i o n . " 

(R. 1196-97.) 

F o l l o w i n g the t r i a l c o u r t ' s i n s t r u c t i o n about the 

PowerPoint p r e s e n t a t i o n , defense c o u n s e l s t a t e d , "Thank you, 

Your Honor." (R. 1197.) 

Agent Mattox then t e s t i f i e d t h a t the Montgomery P o l i c e 

Department had r e q u e s t e d t h a t he attempt t o determine s e v e r a l 
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p i e c e s of i n f o r m a t i o n from the v i d e o t a p e : the t a g number of 

the v e h i c l e ; the make, model, year, and c o l o r of the v e h i c l e ; 

the i d e n t i t y of the person i n s i d e the v e h i c l e ; whether the gun 

was f i r e d w i t h the s h o o t e r ' s r i g h t hand or l e f t hand; the 

make, model, and c a l i b e r of the weapon used i n the s h o o t i n g ; 

the number of sh o t s f i r e d ; the d u r a t i o n of the s h o o t i n g ; the 

t r a j e c t o r y of the s h e l l c a s i n g s ; the c o l o r of the s h e l l 

c a s i n g s ; and any a c t i o n s O f f i c e r Houts took as he approached 

the v e h i c l e . 

Agent Mattox t e s t i f i e d t h a t he was a b l e t o determine the 

t a g number on the v e h i c l e and t h a t the v e h i c l e was a 

C h e v r o l e t ; he c o u l d not determine the make or model of the 

c a r . Agent Mattox s a i d t h a t the d r i v e r of the v e h i c l e was the 

s h o o t e r and t h a t he had f i r e d the gun w i t h h i s r i g h t hand. 

Agent Mattox found no ev i d e n c e t o i n d i c a t e t h a t t h e r e was a 

second occupant i n the v e h i c l e . Agent Mattox s a i d he was a b l e 

t o conclude t h a t the s h o o t e r was a b l a c k male. Agent Mattox 

determined t h a t the d r i v e r had f i r e d a l a r g e - f r a m e , 

s e m i a u tomatic p i s t o l , but he c o u l d not determine the make, 

model, or c a l i b e r of the weapon. He was a b l e t o determine 

t h a t f i v e s h o t s were f i r e d , and the sh o t s had been f i r e d i n 
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2.89 seconds. F i n a l l y , Agent Mattox t e s t i f i e d , " I c o n c l u d e d 

— and you can see from the v i d e o -- t h a t [ O f f i c e r Houts] never 

took any a c t i o n s t h a t would have been i n response t o any type 

of t h r e a t he p e r c e i v e d from ... i n s i d e the v e h i c l e . " (R. 

1204.) 

Woodward argues t h a t the t r i a l c o u r t e r r e d when i t 

p e r m i t t e d Agent Mattox t o o f f e r h i s e x p e r t o p i n i o n t h a t the 

s h o o t e r was a b l a c k male. Woodward argues t h a t Agent Mattox 

c l a i m e d t o base h i s i d e n t i f i c a t i o n on the s h o o t e r ' s 

"mannerisms, movement, c h a r a c t e r t r a i t s [and] p h y s i c a l t r a i t s " 

(R. 1220), and t h a t t h i s i d e n t i f i c a t i o n was not a p r o p e r 

s u b j e c t f o r e x p e r t o p i n i o n and, even i f i t was, Agent Mattox 

was not q u a l i f i e d as an e x p e r t t o make a r a c i a l 

i d e n t i f i c a t i o n . "Mattox's t e s t i m o n y amounted t o l i t t l e more 

than an a s s e r t i o n t h a t because the a s s a i l a n t shot a p o l i c e 

o f f i c e r , he must have been a b l a c k male," and the t e s t i m o n y 

v i o l a t e d Woodward's r i g h t s under the E q u a l - P r o t e c t i o n and Due-

P r o c e s s C l a u s e s of the U n i t e d S t a t e s C o n s t i t u t i o n . 

(Woodward's b r i e f , a t p. 28.) A l t h o u g h Woodward o b j e c t e d a t 

t r i a l b e f o r e Agent Mattox t e s t i f i e d and argued t h a t Agent 

Mattox's a b i l i t y t o draw c o n c l u s i o n s from the enhanced v i d e o 
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was no b e t t e r than the j u r y ' s , he now argues f o r the f i r s t 

time t h a t Agent Mattox's t e s t i m o n y was r a c i a l l y d i s c r i m i n a t o r y 

and t h a t i t v i o l a t e d h i s r i g h t s t o due p r o c e s s and e q u a l 

p r o t e c t i o n . Because Woodward o b j e c t s on grounds not r a i s e d a t 

t r i a l , we r e v i e w t h a t p o r t i o n of the c l a i m f o r p l a i n e r r o r 

o n l y . 

"The q u e s t i o n of a d m i s s i b i l i t y of e v i d e n c e i s g e n e r a l l y 

l e f t t o the d i s c r e t i o n of the t r i a l c o u r t , and the t r i a l 

c o u r t ' s d e t e r m i n a t i o n on t h a t q u e s t i o n w i l l not be r e v e r s e d 

except upon a c l e a r showing of abuse of d i s c r e t i o n . " Ex p a r t e  

L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 2000) . Rule 702, A l a . R. 

E v i d . , p r o v i d e s : " I f s c i e n t i f i c , t e c h n i c a l , or o t h e r 

s p e c i a l i z e d knowledge w i l l a s s i s t the t r i e r of f a c t t o 

u n d e r s t a n d the e v i d e n c e or t o determine a f a c t i n i s s u e , a 

w i t n e s s q u a l i f i e d as an e x p e r t by knowledge, s k i l l , 

e x p e r i e n c e , t r a i n i n g , or e d u c a t i o n , may t e s t i f y t h e r e t o i n the 

form of an o p i n i o n or o t h e r w i s e . " 5 Thus, the focus of the 

r u l e i s not whether the s u b j e c t m a t t e r of the t e s t i m o n y i s 

w i t h i n the common knowledge or u n d e r s t a n d i n g of the j u r o r s , 

5 R u l e 702, A l a . R. E v i d . , has been amended. The 
amendment, e f f e c t i v e January 1, 2012, keeps t h i s p r o v i s i o n i n 
s u b s e c t i o n (a) and adds s u b s e c t i o n s (b) and ( c ) . 
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but whether the e x p e r t ' s o p i n i o n or t e s t i m o n y w i l l a s s i s t the 

t r i e r of f a c t i n u n d e r s t a n d i n g the ev i d e n c e or d e c i d i n g an 

i s s u e of f a c t . The S t a t e o f f e r e d Agent Mattox as an e x p e r t i n 

v i d e o enhancement, and Agent Mattox t e s t i f i e d as t o the 

p r o c e s s he used t o enhance the v i d e o t a p e from O f f i c e r Houts's 

p a t r o l c a r ; he t e s t i f i e d about the photographs and the 

enhanced v i d e o he p r e p a r e d d u r i n g t h a t p r o c e s s ; and he 

t e s t i f i e d about the c o n c l u s i o n s and o b s e r v a t i o n s he made as a 

r e s u l t of t h a t p r o c e s s . Agent Mattox was not t e s t i f y i n g as a 

r a c i a l - i d e n t i f i c a t i o n e x p e r t . Agent Mattox's t e s t i m o n y about 

h i s c o n c l u s i o n s r e g a r d i n g the race of the pers o n who shot 

O f f i c e r Houts i s no d i f f e r e n t than the t e s t i m o n y about any of 

the o t h e r c o n c l u s i o n s he reached as a r e s u l t of the 

enhancement of the v i d e o and h i s r e p e a t e d v i e w i n g of the 

enhanced v i d e o and the photographs he made from the v i d e o . 

A l l of Agent Mattox's o p i n i o n s were o f f e r e d t o a s s i s t the 

t r i e r s of f a c t i n u n d e r s t a n d i n g the evi d e n c e or i n d e t e r m i n i n g 

i s s u e s of f a c t and were, t h e r e f o r e , p e r m i s s i b l e . For example, 

Agent Mattox t e s t i f i e d about the l i c e n s e t a g number of the 

v e h i c l e , about the number of sh o t s f i r e d and the d i r e c t i o n i n 

which the c a s i n g s were e j e c t e d , about the c o l o r of the 
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c a s i n g s , and t h a t the s h o o t e r was r i g h t - h a n d e d . A l t h o u g h the 

j u r y , t o o , would have been a b l e t o (and did) " e y e b a l l " the 

enhanced v i d e o and the photographs t o make those 

d e t e r m i n a t i o n s , Woodward does not now argue -- and we would 

not f i n d -- t h a t the t r i a l c o u r t abused i t s d i s c r e t i o n when i t 

p e r m i t t e d Agent Mattox t o t e s t i f y about the d e t a i l s he 

observed and about h i s c o n c l u s i o n s on these m a t t e r s because, 

we conclude, Agent Mattox's t e s t i m o n y a s s i s t e d the j u r y i n 

u n d e r s t a n d i n g the ev i d e n c e or i n d e t e r m i n i n g a f a c t i n i s s u e . 

Woodward a l s o does not argue on appea l t h a t the t r i a l c o u r t 

e r r e d when i t p e r m i t t e d Agent Mattox t o t e s t i f y as t o the make 

of the v e h i c l e , even though Agent Mattox was not q u a l i f i e d as 

an e x p e r t i n v e h i c l e i d e n t i f i c a t i o n ; nor does Woodward argue 

t h a t the t r i a l c o u r t abused i t s d i s c r e t i o n when i t p e r m i t t e d 

Agent Mattox t o t e s t i f y about the type of gun used i n the 

s h o o t i n g , even though Agent Mattox was not p r o f f e r e d as a 

weapons e x p e r t ; nor does Woodward argue t h a t the t r i a l c o u r t 

abused i t s d i s c r e t i o n when i t p e r m i t t e d Agent Mattox t o 

t e s t i f y t h a t O f f i c e r Houts's a c t i o n s d i d not i n d i c a t e t h a t he 

was r e s p o n d i n g t o any type of t h r e a t he p e r c e i v e d from anyone 

i n the v e h i c l e , even though Agent Mattox was not an e x p e r t i n 
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human b e h a v i o r or p s y c h o l o g y . Even i f Woodward had made those 

arguments, we would conclude t h a t t h e r e had been no abuse of 

d i s c r e t i o n i n the a d m i s s i o n of t h a t t e s t i m o n y because i t , t o o , 

h e l p e d the j u r y t o u n d e r s t a n d the e v i d e n c e or t o determine a 

f a c t i n i s s u e . The same i s t r u e of Agent Mattox's t e s t i m o n y 

as t o h i s o p i n i o n about the r a c e of the s h o o t e r . That 

t e s t i m o n y was based on Agent Mattox's r e p e a t e d v i e w i n g s of the 

d i g i t i z e d and enhanced v i d e o , as was the t e s t i m o n y about a l l 

the o t h e r c o n c l u s i o n s and o p i n i o n s he gave a t t r i a l . There i s 

no i n d i c a t i o n from the r e c o r d t h a t t e s t i m o n y about the race of 

the a s s a i l a n t was o f f e r e d or used by the p r o s e c u t i o n t o 

i n f l a m e the j u r y or t o cause undue p r e j u d i c e based on r a c e , or 

f o r a purpose o t h e r than any of the remainder of Agent 

Mattox's t e s t i m o n y . A l l the t e s t i m o n y was o f f e r e d t o a s s i s t 

the j u r y i n u n d e r s t a n d i n g the e v i d e n c e or t o determine a f a c t 

i n i s s u e . 

Furthermore, i t i s i m p o r t a n t t o note t h a t on c r o s s -

e x a m i n a t i o n Woodward v i g o r o u s l y c h a l l e n g e d Agent Mattox's 

o p i n i o n t h a t the a s s a i l a n t was a b l a c k male, and he c h a l l e n g e d 

o t h e r c o n c l u s i o n s Agent Mattox reached, i n c l u d i n g whether the 

a s s a i l a n t was a l o n e i n the v e h i c l e . (R. 1216-20.) 
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F i n a l l y , the t r i a l c o u r t e m p h a t i c a l l y i n s t r u c t e d the j u r y 

t h a t i t was the u l t i m a t e f i n d e r of f a c t and t h a t the j u r y was 

not bound by Agent Mattox's o p i n i o n s about what the v i d e o t a p e 

showed. J u r o r s are presumed t o f o l l o w the t r i a l c o u r t ' s 

i n s t r u c t i o n s . See, e.g., Ex p a r t e B e l i s l e , 11 So. 3d 323, 333 

( A l a . 2008) ("[A]n a p p e l l a t e c o u r t 'presume[s] t h a t the j u r y 

f o l l o w s the t r i a l c o u r t ' s i n s t r u c t i o n s u n l e s s t h e r e i s 

e v i d e n c e t o the c o n t r a r y . ' " ( q u o t i n g Cochran v. Ward, 935 So. 

2d 1169, 1176 ( A l a . 2 0 0 6 ) ) ) . N o t h i n g i n the r e c o r d i n t h i s 

case i n d i c a t e s t h a t the j u r y d i d not f o l l o w the t r i a l c o u r t ' s 

i n s t r u c t i o n . 

Thus, we f i n d no abuse of d i s c r e t i o n or e r r o r i n the 

a d m i s s i o n of Agent Mattox's t e s t i m o n y and c e r t a i n l y no 

v i o l a t i o n of e q u a l - p r o t e c t i o n or due-process r i g h t s as 

Woodward has b e l a t e d l y argued. The r e c o r d does not c o n t a i n 

even an i n f e r e n c e , much l e s s e v i d e n c e , s u p p o r t i n g Woodward's 

c l a i m t h a t the S t a t e engaged i n any form of r a c i a l b i a s or 

d i s c r i m i n a t i o n when i t p r e s e n t e d Agent Mattox's t e s t i m o n y . 

F i n a l l y , even i f the t r i a l c o u r t e r r e d when i t p e r m i t t e d 

Agent Mattox's t e s t i m o n y about the race of the d r i v e r of the 

Impala, the e r r o r would have been harmless because 
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ey e w i t n e s s e s had a l r e a d y t e s t i f i e d t h a t the d r i v e r was a b l a c k 

man. Rule 4 5A, A l a . R. App. P. 

I I I . 

Woodward next argues t h a t the t r i a l c o u r t committed 

s e v e r a l e r r o r s r e l a t e d t o the S t a t e ' s p r e s e n t a t i o n of 

t e s t i m o n y and d e m o n s t r a t i v e e v i d e n c e about c e l l u l a r - t e l e p h o n e 

c a l l s he a l l e g e d l y made near the time of O f f i c e r Houts's 

murder. 

Pete DeLeon, a c u s t o d i a n of r e c o r d s a t A l l t e l W i r e l e s s , 

t e s t i f i e d about c a l l r e c o r d s , i n c l u d i n g c e l l - t o w e r 

i n f o r m a t i o n , f o r t h r e e d i f f e r e n t a c c o u n t s . Woodward had two 

ac c o u n t s , but the r e c o r d s i n d i c a t e d t h a t T i f f a n y S u r l e s was 

the u s e r of the c e l l phone a s s o c i a t e d w i t h one of Woodward's 

ac c o u n t s . The t h i r d r e c o r d DeLeon t e s t i f i e d about was Wendy 

Walker's. DeLeon i d e n t i f i e d two maps: one map c o n t a i n e d o n l y 

the l o c a t i o n f o r A l l t e l ' s c e l l towers and t h a t map was c r e a t e d 

by e n g i n e e r s ; DeLeon t e s t i f i e d t h a t he c r e a t e d a second map 

t h a t showed the l o c a t i o n of the c e l l towers t h a t were " h i t " 

from Woodward's c e l l phone on the day of the s h o o t i n g . The 

l o c a t i o n s of the c e l l towers were c o n s i s t e n t w i t h Woodward's 

b e i n g i n the area where w i t n e s s S h i r l e y P o r t e r f i e l d had 

[ s u b s t i t u t e d p. 40] 
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t e s t i f i e d she had seen him on the morning of the s h o o t i n g , 

d r i v i n g a l i g h t - c o l o r e d Impala. DeLeon t e s t i f i e d t h a t A l l t e l 

r e c o r d s d i d not p e r m i t even a r a d i o - f r e q u e n c y ("RF") e n g i n e e r 

t o p i n p o i n t the e x a c t l o c a t i o n of the pers o n u s i n g the c e l l 

phone; the r e c o r d s o n l y p r o v i d e d i n f o r m a t i o n about the c e l l 

towers t h a t were used d u r i n g a c a l l . 

J e n n i f e r S c h e i d , a c u s t o d i a n of r e c o r d s f o r S p r i n t 

N e x t e l , t e s t i f i e d about c a l l r e c o r d s , i n c l u d i n g c e l l - t o w e r 

i n f o r m a t i o n , f o r t h r e e a c c o u n t s : one account was a p r e p a i d 

phone; one s u b s c r i b e r was P a u l Lewis but the r e g i s t e r e d u s e r ' s 

name on t h a t account was Joe and was c o n s i s t e n t w i t h b e i n g 

used by Joseph P r i n g l e ; and the f i n a l account was B r i t t n e 

Deramus's. She s a i d the r e c o r d s were the type kept i n the 

o r d i n a r y course of b u s i n e s s f o r S p r i n t N e x t e l . S c h e i d 

t e s t i f i e d w i t h o u t o b j e c t i o n t h a t S t a t e ' s E x h i b i t 63 c o n s i s t e d 

of maps d i s p l a y i n g the l o c a t i o n s of S p r i n t N e x t e l ' s c e l l - p h o n e 

towers, based on the l a t i t u d e and l o n g i t u d e r e a d i n g s i n the 

company's database. She s t a t e d t h a t the maps f a i r l y and 

a c c u r a t e l y r e p r e s e n t e d the c e l l - s i t e l o c a t i o n s of S p r i n t 

N e x t e l , and t h a t they would a i d i n her e x p l a n a t i o n t o the j u r y 

about the c a l l s made on the day of the murder. The maps were 

a d m i t t e d w i t h o u t o b j e c t i o n . 

[ s u b s t i t u t e d p. 41] 
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S c h e i d t e s t i f i e d w i t h o u t o b j e c t i o n t h a t one of the 

r e c o r d s d i s p l a y e d o u t g o i n g phone c a l l s from the p r e p a i d phone 

at 12:36 p.m. and a g a i n a t 12:38 p.m. t o a number t h a t o t h e r 

e v i d e n c e e s t a b l i s h e d was T i f f a n y S u r l e s ' s c e l l - p h o n e number. 

Those c a l l s were p l a c e d u s i n g the tower l o c a t e d i n downtown 

Montgomery, S c h e i d t e s t i f i e d -- a g a i n w i t h o u t o b j e c t i o n from 

Woodward. S c h e i d t e s t i f i e d about phone c a l l s made from the 

p r e p a i d phone t h a t a f t e r n o o n , one of which went t h r o u g h a 

tower l o c a t e d on I-65 n o r t h of Montgomery and another used a 

tower l o c a t e d i n A t l a n t a , G e o r g i a . A d d i t i o n a l t e s t i m o n y was 

r e c e i v e d about o t h e r c a l l s made t h a t day; some of the c a l l s 

went through a tower t h a t was c l o s e t o Cen t u r y P l a z a m a l l i n 

Birmingham. 

A f t e r S c h e i d t e s t i f i e d t h a t one of the c a l l s went through 

a tower l o c a t e d on I n t e r s t a t e 65 the p r o s e c u t o r asked her 

whether the c e l l phone customer had been t r a v e l i n g n o r t h on 

the i n t e r s t a t e a t the time . Defense c o u n s e l o b j e c t e d t h a t the 

q u e s t i o n was beyond Schei d ' s e x p e r t i s e , and he s a i d , "They can 

t a l k about towers where the c e l l phone went through but not 

the p h y s i c a l l o c a t i o n of any person making the c a l l , improper 

f o u n d a t i o n p r e d i c a t e . " (R. 1159.) The S t a t e withdrew the 
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q u e s t i o n . The S t a t e l a t e r p o i n t e d a t a c e l l - p h o n e tower on 

one of the maps and asked S c h e i d , " I f t h e r e had been t e s t i m o n y 

s a y i n g t h a t t h i s phone had been used g o i n g up I-65, would t h a t 

be c o n s i s t e n t w i t h an i n d i v i d u a l b e i n g c l o s e t o t h i s c e l l ¬

phone tower?" (R. 1160-61.) Defense c o u n s e l o b j e c t e d on the 

ground t h a t the w i t n e s s was l i m i t e d t o t e s t i f y i n g about which 

towers were used d u r i n g c e r t a i n c a l l s , and the t r i a l c o u r t 

o v e r r u l e d t h a t o b j e c t i o n . 

On c r o s s - e x a m i n a t i o n defense c o u n s e l s t a t e d t o S c h e i d 

t h a t she had "some l e v e l of e x p e r t i s e , o b v i o u s l y , t o c e l l 

phones and towers and t h a t k i n d of t h i n g , " and S c h e i d agreed. 

(R. 1165.) Defense c o u n s e l then s t a t e d t o S c h e i d t h a t she was 

not an "RF e n g i n e e r , " and S c h e i d agreed, then t e s t i f i e d t h a t 

an RF e n g i n e e r i s someone who works w i t h the a c t u a l towers. 

S c h e i d f u r t h e r agreed when defense c o u n s e l s a i d t h a t an RF 

e n g i n e e r t y p i c a l l y comes i n t o determine the a c t u a l l o c a t i o n 

of a person making a phone c a l l , and when he f u r t h e r s t a t e d t o 

the w i t n e s s , "And t h a t ' s why you were o n l y a b l e t o t e l l the 

j u r y about what towers were used but not, b a s i c a l l y , where the 

pers o n was, the approximate area where the c a l l s o r i g i n a t e d 

from?" (R. 1166.) Defense c o u n s e l then asked S c h e i d a s e r i e s 
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of q u e s t i o n s about the c o n f i g u r a t i o n s of c e l l - p h o n e towers and 

she answered those q u e s t i o n s , but when defense c o u n s e l asked 

about the c o n f i g u r a t i o n s of the antennas on the c e l l - p h o n e 

towers, S c h e i d t e s t i f i e d t h a t an e n g i n e e r would know t h a t 

i n f o r m a t i o n . S c h e i d t e s t i f i e d t h a t her company's c e l l - p h o n e 

towers have two or t h r e e " s e c t o r s , " which she s a i d " r e f e r s t o 

which s i d e of the tower the c a l l was h i t t i n g o f f o f . " (R. 

1169.) S c h e i d was a b l e t o i d e n t i f y from the r e c o r d s a d m i t t e d 

i n t o e v i d e n c e which s e c t o r a c a l l had been r o u t e d t h r o u g h ; 

however, she a l s o t e s t i f i e d t h a t an RF e n g i n e e r might be a b l e 

t o b e t t e r determine the l o c a t i o n of a c a l l e r by knowing which 

s e c t o r a c a l l used. Woodward p r o v i d e d S c h e i d w i t h a map he 

had c r e a t e d , and i t p u r p o r t e d t o r e p r e s e n t c a l l s made from 

Woodward's phone on the day of the murder. When the S t a t e 

o b j e c t e d t o Woodward's use of the map because he had not l a i d 

a p r o p e r f o u n d a t i o n f o r i t , Woodward argued t h a t S c h e i d was 

w e l l q u a l i f i e d t o answer some q u e s t i o n s from the map, 

" c o n s i d e r i n g a l l the maps she's been l o o k i n g a t t h a t [were] 

j u s t l i k e t h i s . " (R. 1172.) Woodward a l s o s t a t e d , "And, 

Judge, the s e c t o r l a y o u t i s n ' t c r u c i a l t o the t e s t i m o n y . I t 

j u s t h e l p s -- e n a b l e s -- her t o e x p l a i n -- " (R. 1173.) 
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A f t e r r e v i e w i n g the r e c o r d s from S p r i n t N e x t e l t h a t had been 

a d m i t t e d i n t o e v i d e n c e S c h e i d then s t a t e d t h a t the 12:36 p.m. 

phone c a l l from Woodward's phone came from a d i f f e r e n t s e c t o r 

than d i d the 12:38 p.m. c a l l he made. 

S c h e i d t e s t i f i e d on c r o s s - e x a m i n a t i o n t h a t a c e l l - p h o n e 

c a l l u s u a l l y i s r o u t e d through the c l o s e s t tower w i t h the 

s t r o n g e s t s i g n a l , but t h a t i f t h e r e was a problem w i t h the 

c l o s e s t tower or i f a tower was a t maximum c a p a c i t y , the c e l l ¬

phone handset would then use another nearby tower or the tower 

p r o v i d i n g the next s t r o n g e s t s i g n a l . 

Woodward r a i s e s t h r e e c l a i m s r e g a r d i n g t h i s e v i d e n c e , and 

we address each i n t u r n . 

A. Woodward f i r s t argues: "Because the S t a t e d i d not 

p r e s e n t l i v e t e s t i m o n y from the e n g i n e e r s who c r e a t e d the c e l l 

phone r e c o r d s and maps, the t r i a l c o u r t e r r e d i n a d m i t t i n g the 

r e c o r d s and maps." (Woodward's b r i e f , a t p. 45.) He a s s e r t s 

t h a t the S t a t e ' s p r e s e n t a t i o n of the c e l l - p h o n e e v i d e n c e 

through the t e s t i m o n y of the c u s t o d i a n s of the r e c o r d s 

v i o l a t e d h i s S i x t h Amendment r i g h t t o c o n f r o n t and c r o s s -

examine w i t n e s s e s who had knowledge of the r e c o r d s and maps or 

the r i s k of e r r o r a s s o c i a t e d w i t h them. He c i t e s Melendez-
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Diaz v. M a s s a c h u s e t t s , 557 U.S. , 129 S. Ct. 2527 (2009). 

Woodward d i d not r a i s e t h i s o b j e c t i o n a t t r i a l , so we re v i e w 

i t now o n l y f o r p l a i n e r r o r . A t r i a l c o u r t has wide 

d i s c r e t i o n i n d e t e r m i n i n g whether t o e x c l u d e or t o admit 

e v i d e n c e , and the t r i a l c o u r t ' s d e t e r m i n a t i o n on the 

a d m i s s i b i l i t y of evi d e n c e w i l l not be r e v e r s e d i n the absence 

of an abuse of t h a t d i s c r e t i o n . See, e.g., Hudson v. S t a t e , 

[Ms. CR-09-1913, Aug. 26, 2011] So. 3d ( A l a . Crim. 

App. 2011). We f i n d no abuse of d i s c r e t i o n i n the t r i a l 

c o u r t ' s a d m i s s i o n of the e v i d e n c e ; t h e r e f o r e , we f i n d no p l a i n 

e r r o r . 

The U n i t e d S t a t e s Supreme Court i n Melendez-Diaz h e l d 

t h a t the S i x t h Amendment g e n e r a l l y p r o h i b i t s the i n t r o d u c t i o n 

of a f o r e n s i c l a b o r a t o r y r e p o r t t h a t was c r e a t e d s p e c i f i c a l l y 

t o s e r v e as evi d e n c e i n a c r i m i n a l p r o c e e d i n g i f the defense 

has no o p p o r t u n i t y t o cross-examine the person who made the 

r e p o r t . For the reasons e x p l a i n e d below, Melendez-Diaz does 

not s u p p o r t Woodward's a l l e g a t i o n of e r r o r . 

F i r s t , DeLeon of A l l t e l t e s t i f i e d on c r o s s - e x a m i n a t i o n 

t h a t he c r e a t e d the map t h a t d i s p l a y e d each c a l l made and the 

tower through which the c a l l was r o u t e d . "The a c t u a l c a l l 
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r e c o r d s i n d i c a t e the e x a c t tower t h a t the c a l l went t h r o u g h , " 

DeLeon s a i d . (R. 1133.) DeLeon answered a f f i r m a t i v e l y when 

Woodward asked d u r i n g c r o s s - e x a m i n a t i o n , "[Y]ou don't have t o 

be an e n g i n e e r t o do t h a t p a r t , r i g h t ? " (R. 1131.) The map 

used a t Woodward's t r i a l t h a t d i s p l a y e d the c a l l s made and the 

l o c a t i o n of the towers was not g e n e r a t e d by an e n g i n e e r . 

Furthermore, DeLeon t e s t i f i e d t h a t he had i d e n t i f i e d which 

c e l l - p h o n e tower each c a l l went through, but t h a t he was not 

t e s t i f y i n g about the e x a c t l o c a t i o n of the person h o l d i n g the 

c e l l phone when the c a l l was made. When Woodward q u e r i e d 

whether an RF e n g i n e e r would be r e q u i r e d g i v e an e x p e r t 

o p i n i o n on the e x a c t l o c a t i o n of the per s o n making the phone 

c a l l , DeLeon s t a t e d , "No. The A l l t e l system does not a l l o w an 

e x a c t p i n p o i n t i n g -- " (R. 1132.) T h e r e f o r e , as the S t a t e 

c o r r e c t l y argues, t h e r e i s no b a s i s i n the r e c o r d f o r Woodward 

t o now argue t h a t the A l l t e l maps were c r e a t e d by an e n g i n e e r 

and t h a t he was d e n i e d h i s S i x t h Amendment r i g h t t o q u e s t i o n 

someone knowledgeable about the maps. 

Second, as t o S c h e i d ' s t e s t i m o n y about the S p r i n t N e x t e l 

r e c o r d s and maps, the o n l y r e l e v a n t t e s t i m o n y i n the r e c o r d 

about the c r e a t i o n of the maps i s t h a t the r e c o r d s from which 
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they were g e n e r a t e d were kept i n the o r d i n a r y course of 

b u s i n e s s and t h a t they a c c u r a t e l y r e f l e c t e d the l o c a t i o n s of 

a l l S p r i n t N e x t e l c e l l towers throughout the U n i t e d S t a t e s . 

S c h e i d , t o o , t e s t i f i e d o n l y about the c e l l - p h o n e towers t h a t 

r o u t e d c a l l s from c e r t a i n phones r e l e v a n t t o Woodward's phone 

c a l l s on the day of the murder. Defense c o u n s e l s t a t e d on 

more than one o c c a s i o n d u r i n g t r i a l t h a t S c h e i d was q u a l i f i e d 

t o g i v e i n f o r m a t i o n about the l o c a t i o n of the c e l l - p h o n e 

towers the c a l l s went through. Woodward's argument on appea l 

-- t h a t he was d e n i e d h i s c o n s t i t u t i o n a l r i g h t t o c r o s s -

examine the w i t n e s s e s who g e n e r a t e d the maps -- was not t i m e l y 

r a i s e d , i s c o n t r a r y t o the p o s i t i o n he took a t t r i a l , and i s 

not s u p p o r t e d by the r e c o r d . 

We are aware of the U n i t e d S t a t e s Supreme C o u r t ' s r e c e n t 

d e c i s i o n i n B u l l c o m i n g v. New Mexico, 564 U.S. , 131 S. Ct. 

2705 (2011). The U n i t e d S t a t e s Supreme Court h e l d t h a t the 

S i x t h Amendment does not p e r m i t the p r o s e c u t i o n t o i n t r o d u c e 

a f o r e n s i c - l a b o r a t o r y r e p o r t as e v i d e n c e i n a c r i m i n a l 

p r o c e e d i n g through the i n - c o u r t t e s t i m o n y of a s c i e n t i s t who 

d i d not p e r f o r m or observe the performance of the t e s t or who 

d i d not s i g n the c e r t i f i c a t i o n of the r e s u l t s . The accused 
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has the r i g h t t o be c o n f r o n t e d a t t r i a l by the a n a l y s t who 

c e r t i f i e d the t e s t r e s u l t s u n l e s s t h a t a n a l y s t i s u n a v a i l a b l e 

a t t r i a l and the accused had an o p p o r t u n i t y t o cross-examine 

him p r e t r i a l , the Court h e l d . That case has no a p p l i c a t i o n 

here, e i t h e r , f o r the same reasons d i s c u s s e d w i t h r e g a r d t o 

Melendez-Diaz. B u l l c o m i n g i s d i s t i n g u i s h a b l e i n t h a t one of 

the r e c o r d s c u s t o d i a n s who t e s t i f i e d a t Woodward's t r i a l had 

c r e a t e d the map showing the towers used t o r o u t e the r e l e v a n t 

phone c a l l s and the o t h e r used the c a l l r e c o r d s i n c o u r t t o 

demonstrate the l o c a t i o n of the tower based on d a t a from the 

c a l l r e c o r d s . Woodward cross-examined b o t h w i t n e s s e s 

e x t e n s i v e l y r e g a r d i n g the scope and l i m i t s of t h e i r t e s t i m o n y , 

making i t c l e a r t h a t n e i t h e r w i t n e s s was t e s t i f y i n g about 

Woodward's p r e c i s e l o c a t i o n d u r i n g any of the c a l l s . 

T h e r e f o r e , t h e r e was no v i o l a t i o n of Woodward's S i x t h 

Amendment r i g h t of c o n f r o n t a t i o n . No e r r o r , and c e r t a i n l y no 

p l a i n e r r o r , o c c u r r e d . 

B. In a r e l a t e d argument, Woodward argues t h a t the t r i a l 

c o u r t e r r e d when i t p e r m i t t e d DeLeon and S c h e i d -- bo t h l a y 

w i t n e s s e s -- t o o f f e r t h e i r o p i n i o n s as t o the meaning of the 

c e l l - p h o n e r e c o r d s and maps, r a t h e r than t e s t i f y i n g about 
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ma t t e r s w i t h i n t h e i r p e r s o n a l knowledge. S p e c i f i c a l l y , he 

argues t h a t DeLeon and S c h e i d were e r r o n e o u s l y p e r m i t t e d t o 

t e s t i f y t h a t the c e l l - p h o n e r e c o r d s i n d i c a t e d the l o c a t i o n s of 

the c a l l e r s a t c e r t a i n t i m e s . Woodward c i t e s o n l y two pages 

of the t r a n s c r i p t i n t h i s p o r t i o n of h i s argument. The S t a t e 

c o r r e c t l y notes t h a t Woodward d i d not r a i s e t h i s o b j e c t i o n 

d u r i n g any of DeLeon's t e s t i m o n y ; t h u s , as t o h i s t e s t i m o n y , 

we r e v i e w t h i s c l a i m f o r p l a i n e r r o r . Woodward d i d o b j e c t 

d u r i n g S c h e i d ' s t e s t i m o n y , when the p r o s e c u t o r asked whether, 

i f t h e r e had been t e s t i m o n y t h a t Woodward's phone had been 

used as he t r a v e l e d on I n t e r s t a t e 65, would t h a t be c o n s i s t e n t 

w i t h the c a l l e r b e i n g c l o s e t o a c e r t a i n c e l l - p h o n e tower. 

(R. 1160-61.) Woodward then argued t h a t S c h e i d was not 

q u a l i f i e d t o t e s t i f y about the a r e a the phone was used from, 

and he argued t h a t an e x p e r t ' s o p i n i o n was r e q u i r e d t o answer 

t h a t q u e s t i o n . We r e v i e w the t r i a l c o u r t ' s adverse r u l i n g on 

Woodward's o b j e c t i o n t o S c h e i d ' s t e s t i m o n y f o r an abuse of 

d i s c r e t i o n . See Ex p a r t e L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 

2000) . We f i n d no p l a i n e r r o r i n any of DeLeon's t e s t i m o n y or 

S c h e i d ' s t e s t i m o n y , and we f i n d no abuse of the t r i a l c o u r t ' s 
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d i s c r e t i o n i n i t s r u l i n g on Woodward's o b j e c t i o n t o Scheid ' s 

t e s t i m o n y . 

Rule 701, A l a . R. E v i d . , p r o v i d e s : 

" I f a w i t n e s s i s not t e s t i f y i n g as an e x p e r t , 
the w i t n e s s ' s t e s t i m o n y i n the form of o p i n i o n s or 
i n f e r e n c e s i s l i m i t e d t o those o p i n i o n s or 
i n f e r e n c e s which are (a) r a t i o n a l l y based on the 
p e r c e p t i o n of the w i t n e s s and (b) h e l p f u l t o a c l e a r 
u n d e r s t a n d i n g of the w i t n e s s ' s t e s t i m o n y or the 
d e t e r m i n a t i o n of a f a c t i n i s s u e . " 

Rule 702, A l a . R. E v i d . , 6 p r o v i d e s : 

" I f s c i e n t i f i c , t e c h n i c a l , or o t h e r s p e c i a l i z e d 
knowledge w i l l s u b s t a n t i a l l y a s s i s t the t r i e r of 
f a c t t o u n d e r s t a n d the ev i d e n c e or t o determine a 
f a c t i n i s s u e , a w i t n e s s q u a l i f i e d as an e x p e r t by 
knowledge, s k i l l , e x p e r i e n c e , t r a i n i n g , or e d u c a t i o n 
may t e s t i f y i n the form of an o p i n i o n or o t h e r w i s e . " 

A l t h o u g h our r e s e a r c h has d i s c l o s e d no Alabama case t h a t 

addresses t h i s i s s u e , the Tennessee Court of C r i m i n a l Appeals 

a d d r e s s e d a s i m i l a r i s s u e i n d i c t a when a defendant argued 

t h a t the t r i a l c o u r t had e r r e d i n p e r m i t t i n g a d e t e c t i v e t o 

t e s t i f y as an e x p e r t r e g a r d i n g c e l l - p h o n e towers. S t a t e v. 

Hayes, (No. M2008-02689-CCA-R3-CD, Dec. 23, 2010) (Tenn. Crim. 

App. 2010)(not p u b l i s h e d i n S.W.3d). The Tennessee Court of 

C r i m i n a l A p p eals r e j e c t e d the argument, s t a t i n g : 

6 R u l e 702 was amended e f f e c t i v e January 1, 2012. See 
supra Note 5. 

51 



CR-08-0145 

"The d e t e c t i v e merely t e s t i f i e d t h a t he saw the 
l o c a t i o n s of the c e l l phone towers l i s t e d on the 
c e l l phone r e c o r d s and p l o t t e d those l o c a t i o n s on a 
map. He i n f e r r e d t h a t the defendant t r a v e l e d near 
those towers. D e t e c t i v e F i t z g e r a l d e x p l i c i t l y 
s t a t e d t h a t he was not an e x p e r t i n how the c e l l 
phone towers worked. We conclude t h a t a l a y p e r s o n 
c o u l d p l o t the l o c a t i o n s of the towers on a map and 
draw the same i n f e r e n c e ; t h e r e f o r e , h i s t e s t i m o n y 
d i d not r e q u i r e s p e c i a l i z e d knowledge as 
c o n t e m p l a t e d by Tennessee Rule of Evidence 702, 
which governs e x p e r t t e s t i m o n y , and the t r i a l c o u r t 
d i d not e r r by a l l o w i n g the t e s t i m o n y . " 7 

We agree w i t h the Tennessee c o u r t ' s a n a l y s i s , and we 

adopt i t here. DeLeon and S c h e i d t e s t i f i e d based on t h e i r 

r e v i e w of the r e c o r d s of the c e l l - p h o n e company each worked 

f o r as a r e c o r d s c u s t o d i a n and based on t h e i r p e r s o n a l 

knowledge of the manner i n which those r e c o r d s are g e n e r a t e d 

and r e c o r d e d . N e i t h e r DeLeon's nor Sc h e i d ' s t e s t i m o n y 

r e q u i r e d s p e c i a l i z e d knowledge. The t e s t i m o n y was o f f e r e d t o 

a s s i s t the j u r y t o r e a c h a c l e a r u n d e r s t a n d i n g of the 

w i t n e s s ' s t e s t i m o n y or t o determine a f a c t i n i s s u e , and was 

thus p r o p e r l y o f f e r e d as l a y - w i t n e s s t e s t i m o n y . Furthermore, 

the S t a t e d i d not o f f e r the w i t n e s s e s as e x p e r t s , and the 

t r i a l c o u r t , t h e r e f o r e , d i d not a c c e p t them as e x p e r t s . 

7 R u l e 701 and Rule 702 of the Tennessee Rules of E v i d e n c e 
are s u b s t a n t i v e l y i d e n t i c a l t o Rule 701, A l a . R. E v i d . , and t o 
Rule 702, A l a . R. E v i d . , b e f o r e the amendment t o Rule 702. 
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Moreover, Woodward cross-examined each w i t n e s s , and 

e s t a b l i s h e d through h i s c r o s s - e x a m i n a t i o n t h a t each w i t n e s s 

was a b l e t o e x p l a i n t o the j u r y which c e l l - p h o n e tower a c a l l 

went through when the c a l l was made but was not a b l e t o g i v e 

the e x a c t l o c a t i o n of the c a l l e r when the c a l l was made. (R. 

1131-33, 1166.) 

The w i t n e s s e s d i d not t e s t i f y about the e x a c t l o c a t i o n of 

the c a l l e r a t any time d u r i n g t h e i r t e s t i m o n y , c o n t r a r y t o 

Woodward's a s s e r t i o n on a p p e a l . In f a c t , DeLeon t e s t i f i e d 

t h a t A l l t e l was not a b l e t o p i n p o i n t the l o c a t i o n of a u s e r 

based on c e l l - t o w e r i n f o r m a t i o n . We h o l d t h a t the t r i a l c o u r t 

d i d not abuse i t s d i s c r e t i o n or commit p l a i n e r r o r when i t 

p e r m i t t e d the w i t n e s s e s t o t e s t i f y about the c e l l phone 

r e c o r d s and c e l l towers used d u r i n g c e r t a i n phone c a l l s . 

Woodward i s not e n t i t l e d t o any r e l i e f on t h i s c l a i m of e r r o r . 

C. Woodward next argues t h a t the t r i a l c o u r t abused i t s 

d i s c r e t i o n when i t d e n i e d h i s motion f o r a c o n t i n u a n c e t o 

p r o c u r e the s e r v i c e s of an RF e x p e r t . Woodward argues t h a t 

the t e s t i m o n y of an RF e n g i n e e r would have r e b u t t e d the 

S t a t e ' s argument and would have demonstrated t h a t he was not 

at the crime scene when O f f i c e r Houts was s h o t . 
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" ' " [ I ] n Alabama, our c o u r t s have 
always h e l d i t i s d i s c r e t i o n a r y w i t h the 
t r i a l c o u r t whether i t s h o u l d h a l t or 
suspend the t r i a l t o e n a b l e a p a r t y t o 
secure or produce w i t n e s s i n c o u r t 
And, i n the e x e r c i s e of t h a t d i s c r e t i o n the 
t r i a l c o u r t i s not t o be r e v e r s e d save f o r 
g r o s s abuse of d i s c r e t i o n . " A l o n z o v.  
S t a t e ex r e l . Booth, 283 A l a . 607, 610, 219 
So. 2d 858, 861 (1969). In Ex p a r t e  
Saranthus, 501 So. 2d 1256 ( A l a . 1986), the 
Alabama Supreme Court a d d r e s s e d the i s s u e 
of a p r e t r i a l c o n t i n u a n c e : 

"'"A motion f o r a 
c o n t i n u a n c e i s a d d r e s s e d t o the 
d i s c r e t i o n of the c o u r t and the 
c o u r t ' s r u l i n g on i t w i l l not be 
d i s t u r b e d u n l e s s t h e r e i s an 
abuse of d i s c r e t i o n . F l e t c h e r v.  
S t a t e , 291 A l a . 67, 277 So. 2d 
882 (1973). I f the f o l l o w i n g 
p r i n c i p l e s are s a t i s f i e d , a t r i a l 
c o u r t s h o u l d g r a n t a motion f o r 
c o n t i n u a n c e on the ground t h a t a 
w i t n e s s or e v i d e n c e i s absent: 
(1) the e x p e c t e d e v i d e n c e must be 
m a t e r i a l and competent; (2) t h e r e 
must be a p r o b a b i l i t y t h a t the 
e v i d e n c e w i l l be f o r t h c o m i n g i f 
the case i s c o n t i n u e d ; and (3) 
the moving p a r t y must have 
e x e r c i s e d due d i l i g e n c e t o secure 
the e v i d e n c e . Knowles v. B l u e , 
209 A l a . 27, 32, 95 So. 481, 
485-86 (1923)." 

"'Saranthus, 501 So. 2d a t 1257. "'There 
are no m e c h a n i c a l t e s t s f o r d e c i d i n g when 
a d e n i a l of a c o n t i n u a n c e i s so a r b i t r a r y 
as t o v i o l a t e due p r o c e s s . The answer must 
be found i n the c i r c u m s t a n c e s p r e s e n t i n 
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ev e r y case, p a r t i c u l a r l y i n the reasons 
p r e s e n t e d t o the t r i a l judge a t the time 
the r e q u e s t i s d e n i e d . ' Ungar v. S a r a f i t e , 
376 U.S. 575, 589 (1964)." G l a s s v. S t a t e , 
557 So. 2d 845, 848 ( A l a . Cr. App. 1990). 

"'"The r e v e r s a l of a c o n v i c t i o n 
because of the r e f u s a l of the t r i a l judge 
t o g r a n t a c o n t i n u a n c e r e q u i r e s 'a p o s i t i v e 
d e m o n s t r a t i o n of abuse of j u d i c i a l 
d i s c r e t i o n . ' C l a y t o n v. S t a t e , 45 A l a . 
App. 127, 129, 226 So. 2d 671, 672 (1969)." 
Beauregard v. S t a t e , 372 So. 2d 37, 43 
( A l a . Cr. App. 1979) . A " p o s i t i v e 
d e m o n s t r a t i o n of abuse of j u d i c i a l 
d i s c r e t i o n " i s r e q u i r e d even where the 
r e f u s a l t o g r a n t the co n t i n u a n c e i s 
"somewhat h a r s h " and t h i s Court does not 
"condone l i k e conduct i n f u t u r e s i m i l a r 
c i r c u m s t a n c e s . " Hays v. S t a t e , 518 So.2d 
749, 759 ( A l a . Cr. App. 1985), a f f i r m e d i n 
p a r t , r e v e r s e d on o t h e r grounds, 518 So.2d 
768 ( A l a . 1986).' 

"McGlown v. S t a t e , 598 So. 2d 1027, 1028-29 ( A l a . 
Crim. App. 1992). 

" ' " T r i a l judges n e c e s s a r i l y r e q u i r e a g r e a t 
d e a l of l a t i t u d e i n s c h e d u l i n g t r i a l s . Not 
the l e a s t of t h e i r problems i s t h a t o f 
as s e m b l i n g the w i t n e s s e s , l a w y e r s , and 
j u r o r s a t the same p l a c e a t the same time , 
and t h i s burdens c o u n s e l s a g a i n s t 
c o n t i n u a n c e s except f o r c o m p e l l i n g r e a s o n s . 
Consequently, b r o a d d i s c r e t i o n must be 
g r a n t e d t r i a l c o u r t s on m a t t e r s of 
c o n t i n u a n c e s . " ' 

" P r i c e v. S t a t e , 725 So. 2d 1003, 1061 ( A l a . Crim. 
App. 1997), q u o t i n g M o r r i s v. Slappy, 461 U.S. 1, 
11-12 (1983). See a l s o S u l l i v a n v. S t a t e , 939 So. 
2d 58, 66 ( A l a . Crim. App. 2006) ('"As a g e n e r a l 
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r u l e , c o n t i n u a n c e s are not f a v o r e d , " In re R.F., 656 
So. 2d 1237, 1238 ( A l a . C i v . App. 1995), and " [ o ] n l y 
r a r e l y w i l l [an] a p p e l l a t e c o u r t f i n d an abuse of 
d i s c r e t i o n " i n the d e n i a l of a motion f o r a 
c o n t i n u a n c e . ' ) . " 

Gobble v. S t a t e , [Ms. CR-05-0225, Feb. 5, 2010] So. 3d 

, ( A l a . Crim. App. 2010). 

V i e w i n g the c i r c u m s t a n c e s of t h i s case, d i s c u s s e d below, 

w i t h the f o r e g o i n g g u i d e l i n e s i n mind, we h o l d t h a t the t r i a l 

c o u r t d i d not abuse i t s d i s c r e t i o n when i t d e n i e d Woodward's 

m i d - t r i a l motion f o r a c o n t i n u a n c e . Woodward d i d not s a t i s f y 

any of the t h r e e r e q u i r e m e n t s f o r a c o n t i n u a n c e . 

1. F i r s t , Woodward f a i l e d t o e s t a b l i s h t h a t the 

t e s t i m o n y would have been m a t e r i a l . Woodward argued t h a t he 

needed the s e r v i c e s of an RF e x p e r t who would t e s t i f y t h a t the 

12:36 p.m. phone c a l l he p l a c e d t o S u r l e s a p p r o x i m a t e l y two 

minutes a f t e r the murder " h i t " s e c t o r t h r e e of the c e l l tower, 

w h i l e s e c t o r one was the s e c t o r of the tower c l o s e s t t o where 

the s h o o t i n g o c c u r r e d . T h i s t e s t i m o n y would not have been 

m a t e r i a l because the S t a t e d i d not p r e s e n t t e s t i m o n y about 

which s e c t o r of the c e l l tower the phone c a l l h i t . The 

S t a t e ' s w i t n e s s t e s t i f i e d o n l y t h a t the c a l l went through the 

tower near the crime scene. Testimony by a defense e x p e r t 
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about which s e c t o r of the c e l l tower the c a l l h i t two minutes 

a f t e r the murder o c c u r r e d would not have r e b u t t e d any e v i d e n c e 

the S t a t e a d m i t t e d about the phone c a l l . R a t h e r , because the 

phone c a l l was p l a c e d a p p r o x i m a t e l y two minutes a f t e r the 

murder, the t e s t i m o n y Woodward argued he needed t o p r e s e n t 

would have, i n f a c t , p r o v i d e d a d d i t i o n a l e v i d e n c e t h a t he was 

i n the a r e a where the s h o o t i n g o c c u r r e d w i t h i n minutes a f t e r 

the s h o o t i n g . I m p o r t a n t l y , the S t a t e d i d not p r e s e n t e v i d e n c e 

about Woodward's p r e c i s e p a t h i n the moments a f t e r he l e f t the 

scene of the s h o o t i n g . As the S t a t e c o r r e c t l y argues, the 

t e s t i m o n y Woodward argues he s h o u l d have been a l l o w e d t o 

p r e s e n t would not have c o n t r a d i c t e d the S t a t e ' s t e s t i m o n y 

about the phone c a l l or h i s g e n e r a l l o c a t i o n i m m e d i a t e l y a f t e r 

the s h o o t i n g . The t r i a l c o u r t r e c o g n i z e d t h a t the e v i d e n c e 

would not have been m a t e r i a l . In response t o Woodward's 

argument i n s u p p o r t of the motion t o c o n t i n u e the t r i a l c o u r t 

s t a t e d t h a t Woodward had "more than e s t a b l i s h e d " t h a t the 

t e s t i m o n y about a c e l l tower b e i n g h i t d i d not p i n p o i n t the 

c a l l e r ' s e x a c t l o c a t i o n ; the c o u r t s a i d : " I t h i n k everybody 

understands a l l i t does i s put you i n an a r e a . You're not 

g o i n g t o h i t a c e l l tower i n downtown Montgomery [ i f ] you're 
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c a l l i n g from Birmingham or you're c a l l i n g from E a s t Montgomery 

.... I t h i n k we a l l got t h a t . " (R. 1229-30.) 

As t o the competence of the e v i d e n c e , n o t h i n g i n the 

r e c o r d i n d i c a t e s t h a t a w i t n e s s Woodward might p r e s e n t would 

not be competent t o t e s t i f y about the s e c t o r of the c e l l phone 

tower h i t d u r i n g the c a l l . However, Woodward's f a i l u r e t o 

e s t a b l i s h t h a t the e v i d e n c e was m a t e r i a l means t h a t he has 

f a i l e d t o e s t a b l i s h the f i r s t r e quirement he needed t o 

e s t a b l i s h i n o r d e r t o s u p p o r t h i s motion f o r a c o n t i n u a n c e . 

2. Woodward a l s o f a i l e d t o e s t a b l i s h t h a t t h e r e was a 

p r o b a b i l i t y t h a t the t e s t i m o n y would have been f o r t h c o m i n g i f 

the t r i a l c o u r t had c o n t i n u e d the case. D u r i n g the h e a r i n g on 

the motion t o c o n t i n u e , which was h e l d on a F r i d a y a f t e r n o o n 

d u r i n g the t r i a l , on August 22, 2008, the t r i a l c o u r t asked 

whether Woodward had an e x p e r t "here, ready t o go r i g h t now?" 

(R. 1226.) Woodward r e p l i e d , "We don't have one." (R. 1226.) 

Woodward f u r t h e r e x p l a i n e d "But we f i g u r e d , we would be a b l e 

t o get i t out of [the S t a t e ' s w i t n e s s ] a t c r o s s - e x a m i n a t i o n . 

But we were unable t o o b t a i n our own because of the v e r y , v e r y 

s h o r t t i m e , the time the Court had g r a n t e d t h a t a p p r o v a l f o r 

funds." (R. 1226.) Woodward then s t a t e d t h a t the defense had 
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t o r e q u e s t a c o n t i n u a n c e " t o be a b l e t o o b t a i n t h a t p e r s o n . " 

(R. 1227.) Woodward then s t a t e d t h a t a f t e r the t r i a l c o u r t 

f i l e d a w r i t t e n o r d e r g r a n t i n g funds t o h i r e the c e l l phone 

e x p e r t s , he "made c a l l s t o the a p p r o p r i a t e people t h a t can 

arrange and c o o r d i n a t e one f o r us." (R. 1227.) Woodward s a i d 

he had been unable t o o b t a i n the s e r v i c e s of an e x p e r t between 

the Thursday a f t e r n o o n the c o u r t g r a n t e d the motion f o r funds 

and the f o l l o w i n g week of t r i a l . The t r i a l c o u r t then asked, 

"So are you r e p r e s e n t i n g t o me t h a t t h e r e ' s somebody whose 

ready t o come i n next week and t e s t i f y ? " (R. 1227.) Woodward 

then s t a t e d t h a t "Mr. P i t t s " -- who i s o t h e r w i s e u n i d e n t i f i e d 

i n the r e c o r d -- would be a b l e t o t e s t i f y about the s e c t o r 

i n f o r m a t i o n . Defense c o u n s e l f u r t h e r s t a t e d : "The S t a t e ' s 

w i t n e s s , I b e l i e v e , would be a b l e t o get -- Any RF e n g i n e e r 

would be a b l e t o t e s t i f y t o the f a c t t h a t s e c t o r -- what 

s e c t o r -- t h r e e means." (R. 1227.) F i n a l l y , Woodward s t a t e d 

t h a t he had spoken t o another r e c o r d s c u s t o d i a n a t S p r i n t 

N e x t e l who knew what the s e c t o r d a t a meant, and he then 

r e q u e s t e d e i t h e r a c o n t i n u a n c e " t o get him here or move t o 

e x c l u d e the ev i d e n c e on the c e l l t o w e r s . " (R. 1228.) 
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The r e c o r d does not d i s c l o s e a p r o b a b i l i t y t h a t the 

evid e n c e would have been f o r t h c o m i n g i f the t r i a l c o u r t had 

g r a n t e d a c o n t i n u a n c e . Woodward i n f o r m e d the t r i a l c o u r t t h a t 

he had attempted b e f o r e t r i a l t o o b t a i n the s e r v i c e s of an RF 

e x p e r t but had been unable t o do so i n the time a v a i l a b l e . 

Hi s argument on appea l t h a t i f the t r i a l c o u r t had g i v e n him 

" s l i g h t l y more time, i t [was] v e r y l i k e l y " t h a t he c o u l d have 

o b t a i n e d the s e r v i c e s of an RF e x p e r t , Woodward's b r i e f , a t p. 

53, i s not r e a s o n a b l e , based on Woodward's a l l e g a t i o n s about 

h i s f a i l e d attempts b e f o r e t r i a l t o o b t a i n the s e r v i c e s of an 

RF e x p e r t . 

The S t a t e acknowledged a t t r i a l , however, t h a t Woodward 

had spoken t o Mr. P i t t s and c o u l d have subpoenaed him, t h a t he 

had spoken t o e x p e r t s a t S p r i n t N e x t e l , and t h a t a j u r y member 

was an RF e n g i n e e r " [ s ] o t h e y ' r e not t h a t h a r d t o l o c a t e . " 

(R. 1228.) Even i f Woodward had e s t a b l i s h e d t h i s r equirement 

and had e s t a b l i s h e d t h a t i t was p r o b a b l e t h a t the e v i d e n c e 

would have been f o r t h c o m i n g , h i s f a i l u r e t o e s t a b l i s h the 

r e m a i n i n g r e q u i r e m e n t s would have w a r r a n t e d the t r i a l c o u r t ' s 

d e n i a l of h i s r e q u e s t f o r a c o n t i n u a n c e . 
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3. F i n a l l y , i n o r d e r t o prove t o a t r i a l c o u r t t h a t he 

i s e n t i t l e d t o a co n t i n u a n c e because of the absence of a 

w i t n e s s the moving p a r t y must have e x e r c i s e d due d i l i g e n c e t o 

secure the presence of the w i t n e s s . Woodward d i d not e x e r c i s e 

due d i l i g e n c e . Woodward argues on ap p e a l t h a t the t r i a l c o u r t 

had f a i l e d t o g r a n t h i s motion f o r funds t o r e t a i n an RF 

e x p e r t u n t i l t h r e e b u s i n e s s days b e f o r e t r i a l . He a l s o argued 

when he made h i s motion t o c o n t i n u e t h a t he had i n i t i a t e d h i s 

attempts t o o b t a i n the s e r v i c e s of an RF e n g i n e e r a f t e r he 

r e c e i v e d the t r i a l c o u r t ' s w r i t t e n o r d e r g r a n t i n g him funds t o 

r e t a i n an e x p e r t a few days e a r l i e r . However, as the S t a t e 

c o r r e c t l y argues on appeal and as i t p o i n t e d out t o the t r i a l 

c o u r t when Woodward moved f o r a c o n t i n u a n c e , the t r i a l had 

o r a l l y g r a n t e d Woodward's motion f o r funds weeks b e f o r e t r i a l , 

and Woodward c o u l d have sought and r e t a i n e d an e x p e r t d u r i n g 

t h a t time. 

A p r e t r i a l h e a r i n g was h e l d on J u l y 7, 2008, and d u r i n g 

a d i s c u s s i o n about whether the S t a t e was g o i n g t o p r e s e n t 

t e s t i m o n y from a c e l l - p h o n e e x p e r t Woodward made a motion f o r 

funds t o employ a c e l l - p h o n e e x p e r t . The t r i a l c o u r t g r a n t e d 

the motion. That Woodward had pl a n n e d a t t h a t time t o h i r e a 
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c e l l - p h o n e e x p e r t i s a l s o r e f l e c t e d i n the t r a n s c r i p t of a 

te l e p h o n e c a l l Woodward made from the county j a i l t h a t same 

day. 8 Woodward t o l d h i s f a t h e r d u r i n g t h a t c a l l t h a t h i s 

a t t o r n e y s t o l d him t h a t they were g o i n g t o get a " c e l l - p h o n e 

s p e c i a l i s t " who would attempt t o determine h i s l o c a t i o n when 

c e r t a i n c a l l s were made. Thus, Woodward's r e p r e s e n t a t i o n a t 

t r i a l , on August 22, 2008, t h a t he had had v e r y l i t t l e time t o 

attempt t o h i r e an e x p e r t was i n a c c u r a t e , a t b e s t . 

For a l l the f o r e g o i n g r e a s o n s , we f i n d no abuse of 

d i s c r e t i o n i n the t r i a l c o u r t ' s r e f u s a l t o h a l t or t o suspend 

the t r i a l t o enable Woodward t o attempt t o secure or produce 

an e x p e r t w i t n e s s . Woodward f a i l e d t o meet any of the t h r e e 

r e q u i r e m e n t s n e c e s s a r y t o e s t a b l i s h t h a t he was e n t i t l e d t o a 

co n t i n u a n c e , and he i s not e n t i t l e d t o r e l i e f on appea l as t o 

t h i s i s s u e . 

IV. 

Woodward next argues t h a t the t r i a l c o u r t e r r e d when i t 

a l l o w e d O f f i c e r Houts's widow, A s h l e y Houts, t o t e s t i f y 

e x t e n s i v e l y about her husband's background and h i s c h a r a c t e r 

8A r e c o r d i n g and a t r a n s c r i p t of Woodward's te l e p h o n e c a l l 
were a d m i t t e d i n t o e v i d e n c e a t the s e n t e n c i n g h e a r i n g b e f o r e 
the t r i a l c o u r t . (C. 1260, R. 1722.) 
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and about her l a s t moments w i t h her husband b e f o r e he d i e d . 

Woodward contends t h a t A s h l e y ' s t e s t i m o n y was improper v i c t i m -

impact t e s t i m o n y t h a t i s p r o h i b i t e d d u r i n g the g u i l t phase of 

a c a p i t a l t r i a l . Woodward d i d not r a i s e t h i s o b j e c t i o n d u r i n g 

A s h l e y ' s t e s t i m o n y , and he acknowledges t h a t t h i s c l a i m must 

be r e v i e w e d f o r p l a i n e r r o r . 

" A l t h o u g h the f a i l u r e t o o b j e c t w i l l not p r e c l u d e 

[ p l a i n - e r r o r ] r e v i e w , i t w i l l weigh a g a i n s t any c l a i m of 

p r e j u d i c e . " S a l e v. S t a t e , 8 So. 3d 330, 345 ( A l a . Crim. App. 

2008) . "To r i s e t o the l e v e l of p l a i n e r r o r , the c l a i m e d 

e r r o r must not o n l y s e r i o u s l y a f f e c t a defendant's 

' s u b s t a n t i a l r i g h t s , ' but i t must a l s o have an u n f a i r 

p r e j u d i c i a l impact on the j u r y ' s d e l i b e r a t i o n s . " Hyde v.  

S t a t e , 778 So. 2d 199, 209 ( A l a . Crim. App. 1998), a f f ' d , 778 

So. 2d 237 ( A l a . 2000). 

The Alabama Supreme Court has h e l d t h a t v i c t i m - i m p a c t 

statements 

"are a d m i s s i b l e d u r i n g the g u i l t phase of a c r i m i n a l 
t r i a l o n l y i f the s t a t e m e n t s are r e l e v a n t t o a 
m a t e r i a l i s s u e of the g u i l t phase. Testimony t h a t 
has no p r o b a t i v e v a l u e on any m a t e r i a l q u e s t i o n of 
f a c t or i n q u i r y i s i n a d m i s s i b l e . See C. Gamble, 
M c E l r o y ' s Alabama Evidence § 21.01 (4th ed. 1991), 
c i t i n g , i n t e r a l i a , F i n c h e r v. S t a t e , 58 A l a . 215 
(1877) (a f a c t t h a t i s i n c a p a b l e of a f f o r d i n g any 
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r e a s o n a b l e i n f e r e n c e i n r e f e r e n c e t o a m a t e r i a l f a c t 
or i n q u i r y i n v o l v e d i n the i s s u e cannot be g i v e n i n 
e v i d e n c e ) . I f the statements are not m a t e r i a l and 
r e l e v a n t , they are not a d m i s s i b l e . " 

Ex p a r t e Crymes, 630 So. 2d 125, 126 ( A l a . 1993). 

"[T]he i n t r o d u c t i o n of v i c t i m impact e v i d e n c e d u r i n g the 

g u i l t phase of a c a p i t a l murder t r i a l can r e s u l t i n r e v e r s i b l e 

e r r o r i f the r e c o r d i n d i c a t e s t h a t i t p r o b a b l y d i s t r a c t e d the 

j u r y and kept i t from p e r f o r m i n g i t s duty of d e t e r m i n i n g the 

g u i l t or innocence of the defendant based on the a d m i s s i b l e 

e v i d e n c e and the a p p l i c a b l e law." Ex p a r t e R i e b e r , 663 So. 2d 

999, 1006 ( A l a . 1995) . The Court i n Ex p a r t e R i e b e r a l s o 

s a i d : 

"However, i n Ex p a r t e Crymes, 630 So. 2d 125 ( A l a . 
1993), a p l u r a l i t y of t h i s C ourt h e l d i n a c a p i t a l 
murder case i n which the defendant was sentenced t o 
l i f e imprisonment w i t h o u t p a r o l e t h a t a judgment of 
c o n v i c t i o n can be u p h e l d i f the r e c o r d c o n c l u s i v e l y 
shows t h a t the a d m i s s i o n of the v i c t i m impact 
e v i d e n c e d u r i n g the g u i l t phase of the t r i a l d i d not 
a f f e c t the outcome of the t r i a l or o t h e r w i s e 
p r e j u d i c e a s u b s t a n t i a l r i g h t of the defendant." 

663 So. 2d a t 1005. 

F i r s t , much of A s h l e y ' s t e s t i m o n y was not v i c t i m - i m p a c t 

e v i d e n c e . She e x p l a i n e d t h a t O f f i c e r Houts was w o r k i n g 

o v e r t i m e on the day he was s h o t ; t h a t he always t e l e p h o n e d her 

h a l f w a y t h r o u g h h i s s h i f t but t h a t he d i d not c a l l her t h a t 
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day and she l a t e r found out t h a t he had not c a l l e d her because 

he had been s h o t ; t h a t she went t o the h o s p i t a l t o be w i t h him 

a f t e r he was shot and t h a t he never r e g a i n e d c o n s c i o u s n e s s ; 

and t h a t he d i e d two days a f t e r he was s h o t . A s h l e y a l s o 

i d e n t i f i e d an autopsy photograph of O f f i c e r Houts t o i d e n t i f y 

him. The f o r e g o i n g t e s t i m o n y was r e l e v a n t t o prove the 

c i r c u m s t a n c e s l e a d i n g up t o the crime and t o O f f i c e r Houts's 

death days l a t e r , and i t was r e l e v a n t t o i d e n t i f y O f f i c e r 

Houts as the v i c t i m of the s h o o t i n g . That t e s t i m o n y was 

p r o p e r l y a d m i t t e d . See, e.g., S t a n l e y v. S t a t e , [Ms. CR-06-

2236, A p r i l 29, 2011] So. 3d ( A l a . Crim. App. 2011). 

We agree w i t h Woodward, however, t h a t some of A s h l e y ' s 

t e s t i m o n y was not r e l e v a n t t o any i s s u e i n the case and, 

t h e r e f o r e , was i n a d m i s s i b l e . For example, the S t a t e e l i c i t e d 

t e s t i m o n y t h a t A s h l e y and O f f i c e r Houts met w h i l e t h e y were 

bot h i n the m i l i t a r y and s t a t i o n e d o v e r s e a s ; t h a t O f f i c e r 

Houts had r e c e n t l y p u r c h a s e d an e x e r c i s e machine and t h a t 

b e f o r e he l e f t f o r work on the morning he was shot he had 

j o k e d w i t h A s h l e y about her p u t t i n g the machine t o g e t h e r ; and 

t h a t O f f i c e r Houts donated plasma on a r e g u l a r b a s i s and t h a t 

he and A s h l e y b o t h had a p o l i c y t o g i v e of themselves t o 
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o t h e r s . A l t h o u g h t h i s t e s t i m o n y the S t a t e e l i c i t e d from 

A s h l e y was i r r e l e v a n t , h a v i n g examined the r e c o r d i n i t s 

e n t i r e t y , we conclude t h a t the i r r e l e v a n t p o r t i o n s of A s h l e y ' s 

t e s t i m o n y d i d not o p e rate t o deny Woodward a f a i r t r i a l or 

o t h e r w i s e p r e j u d i c e a s u b s t a n t i a l r i g h t of Woodward's. 

The j u r y was i n s t r u c t e d t h a t i t c o u l d not f i n d Woodward 

g u i l t y u n l e s s the S t a t e p r o v ed h i s g u i l t beyond a r e a s o n a b l e 

doubt. The j u r y was a l s o i n s t r u c t e d not t o a l l o w p r e j u d i c e , 

sympathy, or emotion a f f e c t i t s v e r d i c t . We note, as the 

Alabama Supreme Court d i d i n Ex p a r t e R i e b e r : 

" I t i s presumed t h a t j u r o r s do not l e a v e t h e i r 
common sense a t the courthouse door. I t would 
e l e v a t e form over substance f o r us t o h o l d , based on 
the r e c o r d b e f o r e us, t h a t [Woodward] d i d not 
r e c e i v e a f a i r t r i a l s i m p l y because the j u r o r s were 
t o l d what they p r o b a b l y had a l r e a d y s u s p e c t e d -¬
t h a t [ O f f i c e r Houts] was not a 'human i s l a n d , ' but 
a unique i n d i v i d u a l whose murder had i n e v i t a b l y had 
a p r o f o u n d impact on [ h i s ] c h i l d r e n , spouse, 
p a r e n t s , f r i e n d s , or dependents ( p a r a p h r a s i n g a 
p o r t i o n of J u s t i c e S o u t e r ' s o p i n i o n c o n c u r r i n g i n 
the judgment i n Payne v. Tennessee, 501 U.S. 808, 
838 ( 1 9 9 1 ) ) . " 

663 So. 2d a t 1006. 

A l t h o u g h some of A s h l e y ' s t e s t i m o n y was i r r e l e v a n t , we 

f i n d t h a t i t d i d not a f f e c t the outcome of the t r i a l , t h a t i t 

d i d not p r e j u d i c e Woodward's s u b s t a n t i a l r i g h t s , and t h a t 
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a l l o w i n g i t d i d not r i s e t o the l e v e l of p l a i n e r r o r . 

Woodward i s due no r e l i e f on t h i s c l a i m . 

V. 

Woodward next argues t h a t the t r i a l c o u r t e r r e d when i t 

p e r m i t t e d T i f f a n y S u r l e s t o t e s t i f y t h a t Woodward was i n 

p o s s e s s i o n of her car on the morning of the s h o o t i n g . He says 

t h a t S u r l e s d i d not have p e r s o n a l knowledge of t h a t f a c t , and 

t h a t her t e s t i m o n y was p r e j u d i c i a l because i t went d i r e c t l y t o 

the c r u c i a l q u e s t i o n of whether Woodward was d r i v i n g her c a r 

on the day of the s h o o t i n g . 

S u r l e s t e s t i f i e d t h a t d u r i n g the e v e n i n g of September 27, 

2006, she and her mother went t o church. S u r l e s s a i d she and 

Woodward argued when she r e t u r n e d home because he was supposed 

t o have gone t o church w i t h her but had wanted t o do something 

e l s e t h a t n i g h t . S u r l e s s a i d t h a t "one t h i n g l e d t o a n o t h e r , " 

and Woodward l e f t t h e i r apartment f o r a w h i l e , but r e t u r n e d 

and spent the n i g h t t h e r e . S u r l e s s a i d t h a t on the morning of 

September 28, 2006, w h i l e she was i n the shower, Woodward l e f t 

the apartment. S u r l e s s a i d t h a t Woodward had had the keys t o 

her C h e v r o l e t Impala on the p r e v i o u s e v e n i n g , and t h a t when he 
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l e f t t h a t morning, she d i d not have the keys and Woodward d i d 

not l e a v e the keys. 

S u r l e s t e s t i f i e d t h a t she t e l e p h o n e d Wendy Walker and 

asked Walker t o h e l p her move her b e l o n g i n g s from the 

apartment she shar e d w i t h Woodward. S u r l e s t e s t i f i e d t h a t 

they used Walker's c a r t o move the b e l o n g i n g s because S u r l e s 

d i d not have her own c a r a t the time . The p r o s e c u t o r asked 

S u r l e s where her c a r was, and she s t a t e d , " I guess M a r i o had 

i t . " (R. 851.) Woodward o b j e c t e d and s t a t e d : "She doesn't 

know." (R. 851.) The t r i a l c o u r t o v e r r u l e d the o b j e c t i o n . 

Woodward d i d not move t o s t r i k e S u r l e s ' s answer. 

Woodward's o b j e c t i o n was u n t i m e l y , and i t f a i l e d t o 

p r e s e r v e t h i s i s s u e f o r re v i e w . See, e.g., Roper v. S t a t e , 

695 So. 2d 244, 246 ( A l a . Crim. App. 1996) ("'An o b j e c t i o n t o 

a q u e s t i o n , made a f t e r an answer i s g i v e n , i s not t i m e l y and 

w i l l not p r e s e r v e the i s s u e f o r r e v i e w . ' " ( q u o t i n g S c o t t v.  

S t a t e , 624 So. 2d 230, 234 ( A l a . Crim. App. 1 9 9 3 ) ) ) ; and 

Chambers v. S t a t e , 356 So. 2d 767, 768 ( A l a . Crim. App. 

1978)("The g e n e r a l r u l e i s , t h a t , a f t e r a q u e s t i o n i s asked, 

and a r e s p o n s i v e answer g i v e n , an o b j e c t i o n comes too l a t e , 

and the t r i a l c o u r t w i l l not be put i n e r r o r i n the absence of 
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a motion t o e x c l u d e or s t r i k e , and a l s o an adverse r u l i n g on 

the m o t i o n . " ) . T h e r e f o r e , our r e v i e w of Woodward's argument 

t h a t the t r i a l c o u r t e r r e d when i t p e r m i t t e d S u r l e s t o t e s t i f y 

t h a t she "guessed" Woodward had her c a r on the morning of the 

murder i s f o r p l a i n e r r o r o n l y . Rule 45A, A l a . R. App. P. 

"A w i t n e s s may not t e s t i f y t o a matter u n l e s s e v i d e n c e i s 

i n t r o d u c e d s u f f i c i e n t t o su p p o r t a f i n d i n g t h a t the w i t n e s s 

has p e r s o n a l knowledge of the ma t t e r . Evidence t o prove 

p e r s o n a l knowledge may, but need not, c o n s i s t of the w i t n e s s ' s 

own t e s t i m o n y . " Rule 602, A l a . R. E v i d . " I t i s a l s o w e l l 

s e t t l e d t h a t a w i t n e s s can t e s t i f y t o h i s b e l i e f s , t h o u g h t s , 

or i m p r e s s i o n s where he had the o p p o r t u n i t y t o observe. 

W i l l i a m s v. S t a t e , 375 So. 2d 1257 ( A l a . C r . A p p . ) , c e r t . 

d e n i e d , 375 So. 2d 1271 ( A l a . 1979)." S h e r i d a n v. S t a t e , 591 

So. 2d 129, 133 ( A l a . Crim. App. 1991) . See a l s o W. Schroeder 

and J . Hoffman, Alabama E v i d e n c e , § 6.9 (3d ed. 2006) (a 

w i t n e s s who had an o p p o r t u n i t y t o observe the f a c t s about 

which he t e s t i f i e s may t e s t i f y "even i f h i s t e s t i m o n y i s 

phr a s e d i n such terms as 'I t h i n k ' or 'I b e l i e v e . ' However, 

a w i t n e s s may not engage i n pure s p e c u l a t i o n [and a] w i t n e s s 
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may t e s t i f y t o h i s own b e l i e f s , thoughts or i m p r e s s i o n s i f 

they are based on h i s own k n o w l e d g e . " ) ( f o o t n o t e s o m i t t e d ) . 

Rule 701, A l a . R. E v i d . , p r o v i d e s : 

" I f the w i t n e s s i s not t e s t i f y i n g as an e x p e r t , 
the w i t n e s s ' s t e s t i m o n y i n the form of o p i n i o n s or 
i n f e r e n c e s i s l i m i t e d t o those o p i n i o n s or 
i n f e r e n c e s which are (a) r a t i o n a l l y based on the 
p e r c e p t i o n of the w i t n e s s and (b) h e l p f u l t o a c l e a r 
u n d e r s t a n d i n g of the w i t n e s s ' s t e s t i m o n y or the 
d e t e r m i n a t i o n of a f a c t i n i s s u e . " 

The A d v i s o r y Committee's Notes t o Rule 701 p r o v i d e , i n 

r e l e v a n t p a r t : 

" T r a d i t i o n a l common law, i n c l u d i n g t h a t i n 
Alabama, g e n e r a l l y has p r e c l u d e d a l a y w i t n e s s from 
g i v i n g an o p i n i o n . The law has r e q u i r e d t h a t the 
w i t n e s s p l a c e a l l the f a c t s b e f o r e the t r i e r of 
f a c t , thus p l a c i n g the t r i e r of f a c t i n j u s t as good 
a p o s i t i o n as the w i t n e s s t o draw a c o n c l u s i o n i n 
the m a t t e r . Indeed, i t has been s a i d t h a t 
p e r m i t t i n g a l a y w i t n e s s t o g i v e an o p i n i o n preempts 
the r o l e a s s i g n e d t o the j u r o r s . B o a t w r i g h t v.  
S t a t e , 351 So. 2d 1366 ( A l a . 1977); C. Gamble, 
M c E l r o y ' s Alabama Ev i d e n c e § 127.01(2) (4th ed. 
1991). 

"The r u l e e x c l u d i n g o p i n i o n e v i d e n c e has been 
under c o n s i s t e n t a t t a c k through the y e a r s . 
P r o f e s s o r Morgan argued t h a t i t merely f u r n i s h e s the 
b a s i s f o r b o t h f o o l i s h a p p eals and f o o l i s h 
r e v e r s a l s . E. Morgan, B a s i c Problems of Evidence 
220 (1963) . Dean Wigmore argued f o r i t s t o t a l 
a b o l i t i o n . 7 J . Wigmore, Wigmore on E v i d e n c e § 1929 
(Chadbourn r e v . 1978). C r i t i c i s m of t h i s r u l e 
f i n a l l y l e d t o Fed. R. E v i d . 701, which v e s t s the 
t r i a l c o u r t w i t h d i s c r e t i o n t o p e r m i t l a y w i t n e s s e s 
to g i v e o p i n i o n s but o n l y under c e r t a i n c o n d i t i o n s . 
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"Alabama Rule of E v i d e n c e 701, l i k e i t s 
i d e n t i c a l c o u n t e r p a r t under the F e d e r a l R u l e s of 
Ev i d e n c e , p e r m i t s l a y w i t n e s s e s t o g i v e o p i n i o n s 
whenever two c o n d i t i o n s are met. F i r s t , the o p i n i o n 
must be r a t i o n a l l y based upon the p e r c e p t i o n of the 
w i t n e s s . T h i s i s no more than a r e s t a t e m e n t of the 
' f i r s t h a n d knowledge r u l e , ' found i n A l a . R. E v i d . 
602, t a i l o r e d t o o p i n i o n s . No l a y w i t n e s s may g i v e 
an o p i n i o n based upon f a c t s t h a t the w i t n e s s d i d not 
p e r s o n a l l y observe. Second, a l a y w i t n e s s w i t h 
f i r s t h a n d knowledge may g i v e an o p i n i o n o n l y i f i t 
i s h e l p f u l t o a c l e a r u n d e r s t a n d i n g of the w i t n e s s ' s 
t e s t i m o n y or t o the d e t e r m i n a t i o n of a f a c t i n 
i s s u e . A f a i r amount of d i s c r e t i o n i s v e s t e d i n the 
t r i a l judge r e g a r d i n g the d e t e r m i n a t i o n of whether 
o p i n i o n s are h e l p f u l . I t i s c l e a r , however, t h a t 
o p i n i o n s s h o u l d be e x c l u d e d as not b e i n g h e l p f u l i f 
they are 'meaningless a s s e r t i o n s which amount t o 
l i t t l e more than c h o o s i n g up s i d e s . ' Fed. R. E v i d . 
701 a d v i s o r y committee's no t e . " 

Rule 701, A l a . R. E v i d . , A d v i s o r y Committee's Notes. 

S u r l e s t e s t i f i e d , e s s e n t i a l l y , t h a t she was i n f e r r i n g 

t h a t Woodward took her keys and her c a r on the morning of the 

murder. Her t e s t i m o n y was r a t i o n a l l y based on her f i r s t h a n d 

knowledge t h a t Woodward had used her c a r the n i g h t b e f o r e and 

he kept the keys t h e r e a f t e r , t h a t he had l e f t t h e i r apartment 

the f o l l o w i n g morning, and t h a t her c a r was not a v a i l a b l e when 

she wanted t o move her b e l o n g i n g s from t h e i r apartment. Her 

t e s t i m o n y r e g a r d i n g her i n f e r e n c e was h e l p f u l t o the j u r y ' s 

d e t e r m i n a t i o n of a f a c t i n i s s u e , t h a t i s , whether Woodward 

was d r i v i n g S u r l e s ' s v e h i c l e l a t e r t h a t day when O f f i c e r Houts 
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stopped the Impala. No p l a i n e r r o r o c c u r r e d as the r e s u l t of 

S u r l e s ' s t e s t i m o n y . 

The t r i a l c o u r t has s u b s t a n t i a l d i s c r e t i o n i n d e t e r m i n i n g 

the a d m i s s i b i l i t y of e v i d e n c e , and i t s r u l i n g on the 

a d m i s s i b i l i t y of ev i d e n c e w i l l be r e v e r s e d o n l y when t h e r e has 

been a c l e a r showing of an abuse of t h a t d i s c r e t i o n . See, 

e.g., Ex p a r t e L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 2000) . 

Even i f Woodward had p r e s e r v e d t h i s i s s u e f o r a p p e l l a t e 

r e v i e w , we would have found no abuse i n the t r i a l c o u r t ' s 

d i s c r e t i o n i n the a d m i s s i o n of the t e s t i m o n y here. Woodward 

i s not e n t i t l e d t o any r e l i e f on t h i s c l a i m of e r r o r . 

V I . 

Woodward next argues t h a t the t r i a l c o u r t e r r e d when i t 

a d m i t t e d i n t o e v i d e n c e the v i d e o t a p e from the dashboard camera 

i n O f f i c e r Houts's p a t r o l c a r and t h a t i t e r r e d when i t 

a d m i t t e d the enhanced v e r s i o n of t h a t v i d e o . He argues t h a t 

the S t a t e f a i l e d t o a u t h e n t i c a t e the v i d e o t a p e s and t o 

e s t a b l i s h t h a t t h e y a c c u r a t e l y r e p r o d u c e d the events t h a t 

o c c u r r e d or t h a t the v i d e o t a p e s had not been a l t e r e d . We 

d i s a g r e e . 
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Agent C h r i s Gruhn w i t h the Alabama S t a t e P o l i c e t e s t i f i e d 

t h a t a t the time of O f f i c e r Houts's murder he was a d e t e c t i v e 

w i t h the Montgomery P o l i c e Department. He and h i s p a r t n e r 

responded t o the c a l l t h a t an o f f i c e r had been s h o t , and they 

were the f i r s t o f f i c e r s a t the scene of the s h o o t i n g . Agent 

Gruhn s t a y e d w i t h O f f i c e r Houts u n t i l the paramedics a r r i v e d 

and p r e p a r e d t o t r a n s p o r t O f f i c e r Houts t o the h o s p i t a l . At 

t h a t time, another o f f i c e r , Sergeant Simmons, had a r r i v e d a t 

the scene and mentioned the i n - c a r v i d e o camera, and Agent 

Gruhn s a i d t h a t he went t o Houts's p a t r o l c a r and viewed the 

v i d e o r e c o r d e d by the i n - c a r dash camera. 

Agent Gruhn t e s t i f i e d about the camera system i n p a t r o l 

c a r s : 

" I n s i d e the p a t r o l c a r s , they have a MDT. What 
t h a t i s , i s a M o b i l e Data T e r m i n a l . I t ' s a l a p t o p 
t h a t ' s mounted i n the v e h i c l e . And w i t h t h a t , 
o f f i c e r s can u t i l i z e t h a t when they s t o p a v e h i c l e 
or run a d r i v e r ' s l i c e n s e . They can get r e a l - t i m e 
i n f o r m a t i o n t h a t i s a v a i l a b l e w i t h i n the system, 
d r i v e r ' s l i c e n s e , r e g i s t r a t i o n , t h a t s o r t of t h i n g . " 

(R. 814.) 

Agent Gruhn i d e n t i f i e d photographs of the m o b i l e d a t a 

t e r m i n a l ("MDT") i n O f f i c e r Houts's v e h i c l e and of the s c r e e n 

of t h a t MDT -- d e p i c t i n g the l i c e n s e t a g da t a t h a t was on the 
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s c r e e n when o f f i c e r s a r r i v e d a f t e r the s h o o t i n g . He t e s t i f i e d 

t h a t the MDT was h a r d w i r e d i n t o the v e h i c l e and was " p r e t t y 

s t a n d a r d i n Montgomery P o l i c e Department p a t r o l v e h i c l e s . " 

(R. 816.) Agent Gruhn was asked t o e x p l a i n f u r t h e r how the 

v i d e o system i n the p a t r o l c a r s o p e r a t e d , and he t e s t i f i e d : 

"They're q u i t e s i m p l e . I n s i d e of the p a t r o l c a r 
t h e r e ' s a v i e w i n g m o n i t o r over the r e a r - v i e w m i r r o r . 
The a c t u a l r e c o r d e r i s i n the t r u n k . And i n t h i s 
case, i t ' s a VHS r e c o r d e r . And the camera i s 
mounted. And i t comes out t h r o u g h the w i n d s h i e l d . 
And i t ' s b a s i c a l l y , j u s t a t h r e e - p i e c e , p o r t a b l e , 
VHS camera, a l i t t l e b i t more modern. But i t a l l 
o p e r a t e s o f f of i t s i n t e r n a l system of the c a r ' s 
power." 

(R. 818.) 

Agent Gruhn t e s t i f i e d t h a t the v i d e o can be p l a y e d back 

on the d i s p l a y m o n i t o r , l i k e a VCR. He f u r t h e r s t a t e d t h a t 

O f f i c e r Simmons o p e r a t e d the v i d e o , announced t h a t the v i d e o 

was p l a y i n g , and t h a t i s when Agent Gruhn went t o the p a t r o l 

c a r t o view the v i d e o w i t h O f f i c e r Simmons. Agent Gruhn 

i d e n t i f i e d S t a t e ' s E x h i b i t 16 as the v i d e o tape c o l l e c t e d from 

Houts's v e h i c l e . He s a i d t h a t he had viewed the v i d e o i n 

O f f i c e r Houts's v e h i c l e on the day of the s h o o t i n g , t h a t he 

had r e v i e w e d i t a g a i n s i n c e t h a t day, and t h a t i t was a f a i r 
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and a c c u r a t e r e p r e s e n t a t i o n of the v i d e o t a p e he had viewed on 

the day of the s h o o t i n g . 

K e v i n Murphy t e s t i f i e d t h a t he was the Deputy C h i e f of 

P o l i c e f o r the Montgomery P o l i c e Department and t h a t he had 

been the commander of the P a t r o l D i v i s i o n on the day O f f i c e r 

Houts was sh o t . He t e s t i f i e d about the equipment i n s i d e the 

s t a n d a r d p a t r o l c a r O f f i c e r Houts was d r i v i n g on the day of 

the s h o o t i n g , i n c l u d i n g an MDT u n i t and a v i d e o camera. 

Murphy e x p l a i n e d how the camera o p e r a t e d : 

"The v i d e o camera i s connected t o the b l u e 
l i g h t s . The moment the b l u e l i g h t s come on, the 
v i d e o camera i s programmed t o i n s t a n t l y s t a r t 
r e c o r d i n g . I t r e c o r d s t r a f f i c s t o p s . I t can r e c o r d 
a n y t h i n g . You can p u l l up t o a b u i l d i n g . And i f 
you t u r n on your b l u e l i g h t s , the camera t u r n s on. 
You don't n e c e s s a r i l y have t o have the b l u e l i g h t s 
on t o a c t i v a t e the camera. The o f f i c e r can, a l s o , 
m anually, touch a b u t t o n and s t a r t r e c o r d i n g w i t h o u t 
n e c e s s a r i l y h a v i n g the b l u e l i g h t s on. But i f you 
t u r n the b l u e l i g h t s on, the camera w i l l come on 
a u t o m a t i c a l l y . " 

(R. 1029.) 

Agent A l Mattox of the ABI t e s t i f i e d t h a t he was 

r e q u e s t e d by the U n i t e d S t a t e s A t t o r n e y ' s O f f i c e i n Montgomery 

to view the v i d e o c a p t u r e d by the i n - c a r dashboard camera i n 

O f f i c e r Houts's p a t r o l c a r . Agent Mattox then i d e n t i f i e d 

S t a t e ' s E x h i b i t 16 as the v i d e o he had viewed a c o u p l e of 
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weeks e a r l i e r i n the p r o s e c u t o r ' s o f f i c e and t h a t he b e l i e v e d 

to be the o r i g i n a l v i d e o t a p e from O f f i c e r Houts's v e h i c l e . 

When the S t a t e sought t o i n t r o d u c e the v i d e o t a p e Woodward 

o b j e c t e d , i n r e l e v a n t p a r t , as f o l l o w s : "[The p r o s e c u t o r has] 

f a i l e d t o e s t a b l i s h a p r o p e r f o u n d a t i o n i n t h a t Agent Mattox 

-- C o r p o r a l Mattox has j u s t t e s t i f i e d , he saw i t a t t h e i r 

o f f i c e but doesn't know i f i t ' s the same one or not, t h a t was 

the o r i g i n a l v i d e o . " (R. 1187.) He a l s o o b j e c t e d on the 

ground t h a t the S t a t e had "not e s t a b l i s h e d t h a t i t ' s a f a i r 

and a c c u r a t e d e p i c t i o n of what happened because they've had 

nobody t o show t h a t i t i s . " (R. 1188.) The t r i a l c o u r t 

c o n s i d e r e d the l e g a l r e q u i r e m e n t s f o r the a d m i s s i o n of a tape -

r e c o r d i n g of an event, and i t o v e r r u l e d Woodward's o b j e c t i o n s . 

Woodward now argues t h a t the t r i a l c o u r t e r r e d because, 

he says, the S t a t e f a i l e d t o a u t h e n t i c a t e the v i d e o t a p e by 

p r e s e n t i n g e i t h e r a w i t n e s s t o t e s t i f y t h a t the v i d e o t a p e 

a c c u r a t e l y r eproduced the events he or she had w i t n e s s e d , or 

a w i t n e s s t o t e s t i f y t h a t the v i d e o t a p e had not been a l t e r e d . 

Because the S t a t e f a i l e d t o a u t h e n t i c a t e the v i d e o i n e i t h e r 

of the f o r e g o i n g ways, Woodward c o n t i n u e s , the S t a t e was 

r e q u i r e d t o e s t a b l i s h a p r o p e r c h a i n of custody f o r the 
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v i d e o t a p e , which i t d i d not do. T h e r e f o r e , Woodward 

co n c l u d e s , the v i d e o t a p e s h o u l d not have been a d m i t t e d a t 

t r i a l . 

As we have noted i n p r e v i o u s p o r t i o n s of t h i s o p i n i o n , a 

t r i a l c o u r t i s a f f o r d e d s u b s t a n t i a l d i s c r e t i o n i n d e t e r m i n i n g 

the a d m i s s i b i l i t y of e v i d e n c e , and t h i s C ourt w i l l r e v e r s e a 

c o u r t ' s judgment or e x e r c i s i n g of t h a t d i s c r e t i o n o n l y when 

t h e r e has been a c l e a r showing of an abuse of t h a t d i s c r e t i o n . 

E.g., Ex p a r t e L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 2000). 

Rule 901(a), A l a . R. E v i d . , p r o v i d e s t h a t the 

a u t h e n t i c a t i o n requirement " i s s a t i s f i e d by e v i d e n c e 

s u f f i c i e n t t o su p p o r t a f i n d i n g t h a t the ma t t e r i n q u e s t i o n i s 

what i t s proponent c l a i m s . " Rule 9 0 1 ( b ) ( 1 ) , A l a . R. E v i d . , 

p r o v i d e s t h a t " [ t ] e s t i m o n y t h a t a ma t t e r i s what i t i s c l a i m e d 

t o be" i s s u f f i c i e n t a u t h e n t i c a t i o n "conforming w i t h the 

requ i r e m e n t s of t h i s r u l e . " 

In Ex p a r t e F u l l e r , 620 So. 2d 675 ( A l a . 1993), the 

Alabama Supreme Court e x p l a i n e d the two methods f o r l a y i n g the 

f o u n d a t i o n f o r the a d m i s s i b i l i t y of sound r e c o r d i n g s , 

v i d e o t a p e s , and s i m i l a r e v i d e n c e : 

"The p r o p e r f o u n d a t i o n r e q u i r e d f o r a d m i s s i o n i n t o 
e v i d e n c e of a sound r e c o r d i n g or o t h e r medium by 
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which a scene or event i s r e c o r d e d (e.g., a 
photograph, motion p i c t u r e , v i d e o t a p e , e t c . ) depends 
upon the p a r t i c u l a r c i r c u m s t a n c e s . I f t h e r e i s no 
q u a l i f i e d and competent w i t n e s s who can t e s t i f y t h a t 
the sound r e c o r d i n g or o t h e r medium a c c u r a t e l y and 
r e l i a b l y r e p r e s e n t s what he or she sensed a t the 
time i n q u e s t i o n , then the ' s i l e n t w i t n e s s ' 
f o u n d a t i o n must be l a i d . Under the ' s i l e n t w i t n e s s ' 
t h e o r y , a w i t n e s s must e x p l a i n how the p r o c e s s or 
mechanism t h a t c r e a t e d the i t e m works and how the 
p r o c e s s or mechanism ensures r e l i a b i l i t y . When the 
' s i l e n t w i t n e s s ' t h e o r y i s used, the p a r t y s e e k i n g 
to have the sound r e c o r d i n g or o t h e r medium a d m i t t e d 
i n t o e v i d e n c e must meet the seven-prong V o u d r i e [ v.  
S t a t e , 387 So. 2d 248 ( A l a . Crim. App. 1980),] t e s t . 
R e w r i t t e n t o have more g e n e r a l a p p l i c a t i o n , the 
V o u d r i e s t a n d a r d r e q u i r e s : 

"(1) a showing t h a t the d e v i c e or p r o c e s s or 
mechanism t h a t produced the i t e m b e i n g o f f e r e d as 
e v i d e n c e was capable of r e c o r d i n g what a w i t n e s s 
would have seen or h e a r d had a w i t n e s s been p r e s e n t 
at the scene or event r e c o r d e d , 

"(2) a showing t h a t the o p e r a t o r of the d e v i c e 
or p r o c e s s or mechanism was competent, 

"(3) e s t a b l i s h m e n t of the a u t h e n t i c i t y and 
c o r r e c t n e s s of the r e s u l t i n g r e c o r d i n g , photograph, 
v i d e o t a p e , e t c . , 

"(4) a showing t h a t no changes, a d d i t i o n s , or 
d e l e t i o n s have been made, 

"(5) a showing of the manner i n which the 
r e c o r d i n g , photograph, v i d e o t a p e , e t c . , was 
p r e s e r v e d , 

"(6) i d e n t i f i c a t i o n of the s p e a k e r s , or persons 
p i c t u r e d , and 
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"(7) f o r c r i m i n a l cases o n l y , a showing t h a t any 
statement made i n the r e c o r d i n g , tape, e t c . , was 
v o l u n t a r i l y made w i t h o u t any k i n d of c o e r c i o n or 
improper inducement. 

"On the o t h e r hand, when a q u a l i f i e d and 
competent w i t n e s s can t e s t i f y t h a t the sound 
r e c o r d i n g or o t h e r medium a c c u r a t e l y and r e l i a b l y 
r e p r e s e n t s what the w i t n e s s sensed a t the time i n 
q u e s t i o n , then the f o u n d a t i o n r e q u i r e d i s t h a t f o r 
the ' p i c t o r i a l c ommunication' t h e o r y . Under t h i s 
t h e o r y , the p a r t y o f f e r i n g the i t e m must p r e s e n t 
s u f f i c i e n t e v i d e n c e t o meet the ' r e l i a b l e 
r e p r e s e n t a t i o n ' s t a n d a r d , t h a t i s , the w i t n e s s must 
t e s t i f y t h a t the w i t n e s s has s u f f i c i e n t p e r s o n a l 
knowledge of the scene or events p i c t u r e d or the 
sounds r e c o r d e d and t h a t the i t e m o f f e r e d a c c u r a t e l y 
and r e l i a b l y r e p r e s e n t s the a c t u a l scene or sounds." 

620 So. 2d a t 678. 

The Alabama Supreme Court i n Ex p a r t e F u l l e r e x p l a i n e d 

the b a s i s f o r the " s i l e n t - w i t n e s s " t h e o r y : 

"The ' s i l e n t w i t n e s s ' t h e o r y i s t h a t a photograph, 
e t c . , i s a d m i s s i b l e , even i n the absence of an 
o b s e r v i n g or s e n s i n g w i t n e s s , because the p r o c e s s or 
mechanism by which the photograph, e t c . , i s made 
ensures r e l i a b i l i t y and t r u s t w o r t h i n e s s . I n 
essence, the p r o c e s s or mechanism s u b s t i t u t e s f o r 
the w i t n e s s ' s senses, and because the p r o c e s s or 
mechanism i s e x p l a i n e d b e f o r e the photograph, e t c . , 
i s a d m i t t e d , the t r u s t p l a c e d i n i t s t r u t h f u l n e s s 
comes from the p r o p o s i t i o n t h a t , had a w i t n e s s been 
t h e r e , the w i t n e s s would have sensed what the 
photograph, e t c . , r e c o r d s . " 

620 So. 2d a t 678. 
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Here, the S t a t e r e l i e d on the s i l e n t - w i t n e s s t h e o r y t o 

e s t a b l i s h the p r e d i c a t e f o r a d m i s s i o n of the v i d e o t a p e , and i t 

p r e s e n t e d t e s t i m o n y from Agent Gruhn and Murphy t o e s t a b l i s h 

the r e l i a b i l i t y and t r u s t w o r t h i n e s s of the v i d e o - r e c o r d i n g 

p r o c e s s i n v i d e o system of the p a t r o l c a r , and i t s a t i s f i e d 

the r e q u i r e d V o u d r i e s t a n d a r d s , i n c l u d i n g a showing t h a t the 

v i d e o t a p e had been p r e s e r v e d and t h a t i t had not been 

a l t e r e d . 9 

Because the v i d e o t a p e was p r o p e r l y a u t h e n t i c a t e d by the 

t e s t i m o n y of the law-enforcement o f f i c e r s through the 

" s i l e n t - w i t n e s s t h e o r y " and because the S t a t e e s t a b l i s h e d t h a t 

the v i d e o camera i n the p a t r o l c a r was a r e l i a b l e mechanism 

t h a t was capable of a c c u r a t e l y r e c o r d i n g the s h o o t i n g , the 

S t a t e was not r e q u i r e d t o e s t a b l i s h a c h a i n of cust o d y f o r the 

v i d e o t a p e . H a r r i s o n v. S t a t e , 869 So. 2d 509, 515 ( A l a . Crim. 

App. 2002). The v i d e o t a p e was p r o p e r l y a d m i t t e d a t Woodward's 

t r i a l . 

Woodward has f a i l e d t o show any abuse of the t r i a l 

c o u r t ' s s u b s t a n t i a l d i s c r e t i o n i n the a d m i s s i o n of the 

9The v i d e o t a p e does not c o n t a i n a statement by Woodward, 
so compliance w i t h the seventh r e q u i r e m e n t of V o u d r i e -- a 
showing t h a t any statement made i n the r e c o r d i n g was made 
v o l u n t a r i l y -- was not n e c e s s a r y . 
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v i d e o t a p e t e s t i m o n y . T h e r e f o r e , he i s not e n t i t l e d t o any 

r e l i e f on t h i s c l a i m of e r r o r . 

V I I . 

Woodward next argues t h a t d u r i n g the S t a t e ' s r e b u t t a l 

c l o s i n g argument a t the g u i l t phase the p r o s e c u t o r commented 

on h i s f a i l u r e t o t e s t i f y and i m p l i e d t h a t he had a burden t o 

prove h i s innocence. 

D u r i n g r e b u t t a l c l o s i n g argument the S t a t e began: 

"He wants h i s s c i e n c e but he doesn't. He wants 
to p r e d i c t what I'm g o i n g t o say. He can r e a d my 
mind. L a d i e s and gentlemen, smoke s c r e e n s . That's 
a l l you've h e a r d f o r the l a s t 20 minutes, smoke 
s c r e e n s . He wants to a t t a c k the case but c a n ' t do 
i t , any l o g i c a l , e v i d e n t i a r y way. 

" I s a t t h e r e , and I t r i e d t o t h i n k , l o o k a t t h i s 
case from the r e v e r s e . We spent a l o t of time 
t a l k i n g about what connects the defendant t o the 
c r i m e . What e v i d e n c e , b e f o r e you, from w i t n e s s e s , 
e x h i b i t s , common sense, d i s c o n n e c t the defendant 
from the c r i m e ? What?" 

(R. 1322.) Woodward o b j e c t e d : "We have no burden h e r e . " (R. 

1322.) The t r i a l c o u r t o v e r r u l e d the o b j e c t i o n . 

Woodward's o b j e c t i o n a t t r i a l was t h a t the S t a t e was 

a t t e m p t i n g t o s h i f t the burden of p r o o f t o him, w h i l e h i s 

o b j e c t i o n on a p p e a l a l s o i n c l u d e s a c l a i m t h a t the p r o s e c u t o r 

made a p r o h i b i t e d comment on h i s f a i l u r e t o t e s t i f y . Because 
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Woodward d i d not o b j e c t a t t r i a l on the ground t h a t the 

argument c o n s t i t u t e d a comment on h i s f a i l u r e t o t e s t i f y , we 

r e v i e w t h a t p o r t i o n of the argument f o r p l a i n e r r o r o n l y . 

Q u e s t i o n s about the p r o p r i e t y of c o u n s e l ' s statements i n 

c l o s i n g argument are m a t t e r s f o r the bro a d d i s c r e t i o n of the 

t r i a l c o u r t . See, e.g., Gobble v. S t a t e , [Ms. CR-05-0225, 

Feb. 5, 2010] ___ So. 3d ___ , ___ ( A l a . Crim. App. 

2010) ( q u o t i n g A c k l i n v. S t a t e , 790 So. 2d 975, 1002 ( A l a . 

Crim. App. 2002)). A p r o s e c u t o r may argue e v e r y l e g i t i m a t e 

i n f e r e n c e from the e v i d e n c e "and may examine, c o l l a t e , s h i f t 

and t r e a t the e v i d e n c e i n h i s own way." T a y l o r v. S t a t e , 666 

So. 2d 36, 64 ( A l a . Crim. App. 1994). A p r o s e c u t o r ' s 

arguments are t o be examined i n the c o n t e x t of the complete 

c l o s i n g arguments and i n the c o n t e x t of the e v i d e n c e as a 

whole. The s t a n d a r d of r e v i e w i s not whether the defendant 

was p r e j u d i c e d by a comment, but whether the comment "so 

i n f e c t e d the t r i a l w i t h u n f a i r n e s s as t o make the r e s u l t i n g 

c o n v i c t i o n a d e n i a l of due p r o c e s s . " Darden v. Wainwright, 

477 U.S. 168, 169 (1986). 

The p r o s e c u t o r ' s comment was d i r e c t e d t o the s t r e n g t h of 

the S t a t e ' s case and t o the c o r r e s p o n d i n g weakness i n the 
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defense's t h e o r y of the case, and i t was a f a i r comment based 

on the p r o s e c u t o r ' s i n f e r e n c e s from a l l the e v i d e n c e i n the 

case. The comment d i d not s h i f t the burden of p r o o f , as 

Woodward argued a t t r i a l . See, e.g., Minor v. S t a t e , 914 So. 

2d 372, 423-24 ( A l a . Crim. App. 2004), and cases c i t e d 

t h e r e i n . Thus, the t r i a l c o u r t d i d not abuse i t s c o n s i d e r a b l e 

d i s c r e t i o n when i t o v e r r u l e d Woodward's o b j e c t i o n a t t r i a l . 

We a l s o h o l d t h a t the argument was not a comment on 

Woodward's f a i l u r e t o t e s t i f y , as Woodward argues on a p p e a l . 

See, e.g., A r t h u r v. S t a t e , 711 So. 2d 1031, 1049 ( A l a . Crim. 

App. 1996). We note, t o o , t h a t the t r i a l c o u r t i n s t r u c t e d the 

j u r y t h a t the S t a t e had the burden of p r o o f , t h a t the 

arguments of c o u n s e l were not e v i d e n c e , and t h a t the j u r y was 

not t o draw any adverse i n f e r e n c e s from Woodward's f a i l u r e t o 

t e s t i f y . J u r o r s are presumed t o f o l l o w the t r i a l c o u r t ' s 

i n s t r u c t i o n s . Calhoun v. S t a t e , 932 So. 2d 923, 962 ( A l a . 

Crim. App. 2005). 

No e r r o r , p l a i n or o t h e r w i s e , o c c u r r e d here, and Woodward 

i s not e n t i t l e d t o any r e l i e f on t h i s c l a i m . 

V I I I . 
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Woodward next argues t h a t the t r i a l c o u r t e r r e d t o 

r e v e r s a l when i t r e f u s e d t o i n s t r u c t the j u r y t h a t i t s 

d e c i s i o n s h o u l d not be det e r m i n e d by the number of w i t n e s s e s 

c a l l e d by the p a r t i e s . 

Woodward's f o u r t h w r i t t e n r e q u e s t e d j u r y i n s t r u c t i o n 

s t a t e d : 

"Your d e c i s i o n on the f a c t s of t h i s case s h o u l d 
not be d e t e r m i n e d by the number of w i t n e s s e s 
t e s t i f y i n g f o r or a g a i n s t a p a r t y . You s h o u l d 
c o n s i d e r a l l the f a c t s and c i r c u m s t a n c e s i n ev i d e n c e 
to determine which of the w i t n e s s e s you choose t o 
b e l i e v e or not b e l i e v e . You may f i n d t h a t the 
t e s t i m o n y of a s m a l l e r number of w i t n e s s e s on one 
s i d e i s more c r e d i b l e than the t e s t i m o n y of a 
g r e a t e r number of w i t n e s s e s on the o t h e r s i d e . 

"At a l l t i m e s , the burden of p r o o f remains on 
the S t a t e t o p r e s e n t p r o o f beyond a r e a s o n a b l e 
doubt." 

(C. 941.) 

Du r i n g the charge c o n f e r e n c e the t r i a l c o u r t s t a t e d : 

"Defense number f o u r , I'm not g o i n g t o g i v e t h a t . When no 

w i t n e s s e s have t e s t i f i e d f o r the defendant, i t ' s p r e t t y 

s e l f - e v i d e n t , t h e y ' r e not t o weigh the number of the 

w i t n e s s e s . " (R. 1283.) Woodward o b j e c t e d t o the c o u r t ' s 

f a i l u r e t o g i v e the r e q u e s t e d j u r y i n s t r u c t i o n a f t e r the t r i a l 
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c o u r t charged the j u r y . We f i n d no e r r o r i n the t r i a l c o u r t ' s 

d e c i s i o n . 

"A t r i a l c o u r t has b r o a d d i s c r e t i o n i n 
f o r m u l a t i n g i t s j u r y i n s t r u c t i o n s , p r o v i d i n g they 
are an a c c u r a t e r e f l e c t i o n o f the law and f a c t s o f 
the case. Coon v. S t a t e , 494 So. 2d 184 ( A l a . Crim. 
App. 1986). When r e q u e s t e d charges are e i t h e r 
f a i r l y and s u b s t a n t i a l l y c o v e r e d by the t r i a l 
j u d g e ' s o r a l charge or are c o n f u s i n g , m i s l e a d i n g , 
ungrammatical, not p r e d i c a t e d on a c o n s i d e r a t i o n o f 
the e v i d e n c e , a r g u m e n t a t i v e , a b s t r a c t , or a 
misstatement o f the law, the t r i a l judge may 
p r o p e r l y r e f u s e t o g i v e such charges. Ex p a r t e  
W i l h i t e , 485 So. 2d 787 ( A l a . 1986)." 

Ward v. S t a t e , 610 So. 2d 1190, 1194 ( A l a . Crim. App. 1992). 

T h i s C o u r t has u p h e l d a t r i a l c o u r t ' s r e f u s a l of a 

defendant's r e q u e s t f o r a v i r t u a l l y i d e n t i c a l j u r y charge: 

"The r e f u s a l of defendant's r e q u e s t e d charge 
number 8 was p r o p e r l y w i t h i n the d i s c r e t i o n of the 
t r i a l judge. That charge was: 

"'The weight of the e v i d e n c e i s not 
n e c e s s a r i l y d e t e r m i n e d by the number of 
w i t n e s s e s t e s t i f y i n g on e i t h e r s i d e . The 
j u r y s h o u l d c o n s i d e r a l l the f a c t s and 
c i r c u m s t a n c e s i n ev i d e n c e t o determine 
which of the w i t n e s s e s are worthy of 
g r e a t e r credence. The j u r y may f i n d t h a t 
the t e s t i m o n y of a s m a l l e r number of 
w i t n e s s e s on one s i d e i s more c r e d i b l e than 
the t e s t i m o n y of a g r e a t e r number of 
w i t n e s s e s on the o t h e r s i d e . ' 

" T h i s charge attempts t o e x p r e s s , i n an awkward 
f a s h i o n , the concept t h a t the number of w i t n e s s e s i n 
a c r i m i n a l t r i a l i s not the b a s i s f o r d e t e r m i n i n g 
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the i s s u e of g u i l t s i n c e a f a c t may be e s t a b l i s h e d 
as f i r m l y by the t e s t i m o n y of one w i t n e s s as by the 
t e s t i m o n y of an e n t i r e community. Smith v. S t a t e , 
338 So. 2d 1030 ( A l a . Crim. App. 1976), c e r t . 
d e n i e d , 338 So. 2d 1033 ( A l a . 1976); Mann v. S t a t e , 
20 A l a . App. 540, 103 So. 604 (1925). However, 
d i s p a r i t y i n the number of w i t n e s s e s i s a 
c i r c u m s t a n c e not t o be o v e r l o o k e d , e s p e c i a l l y where 
the w i t n e s s e s have had an e q u a l chance f o r 
o b s e r v a t i o n and are of e q u a l c r e d i b i l i t y and the 
j u r y may p r o p e r l y c o n s i d e r the number of w i t n e s s e s 
t e s t i f y i n g . 88 C.J.S. T r i a l , S e c t i o n 369 (1955); 
23A C.J.S. C r i m i n a l Law, S e c t i o n 1248 (1961). 

"We a l s o f i n d the charge somewhat c o n f u s i n g i n 
t h a t i t d i s c u s s e s the weight of the evi d e n c e and the 
c r e d i b i l i t y of w i t n e s s e s . " 

White v. S t a t e , 410 So. 2d 135, 137 ( A l a . Crim. App. 1981). 

Based on t h i s C o u r t ' s d e c i s i o n i n White, the t r i a l c o u r t 

here c l e a r l y d i d not e r r when i t r e f u s e d t o g i v e Woodward's 

r e q u e s t e d charge. As t h i s C ourt noted i n White, the charge 

was a misstatement of the law and was c o n f u s i n g . See a l s o  

M c M i l l i a n v. S t a t e , 448 So. 2d 463 ( A l a . Crim. App. 

1 9 8 4 ) ( n o t i n g t h a t " d i s p a r i t y i n the number of w i t n e s s e s i s a 

c i r c u m s t a n c e the j u r y may p r o p e r l y c o n s i d e r i n r e a c h i n g i t s 

v e r d i c t " ) . 

Because the t r i a l c o u r t p r o p e r l y r e f u s e d the r e q u e s t e d 

charge, Woodward i s not e n t i t l e d t o any r e l i e f on t h i s c l a i m 

of e r r o r . 
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Pe n a l t y - p h a s e I s s u e s 

IX. 

Woodward next argues t h a t he was d e n i e d h i s E i g h t h 

Amendment r i g h t t o an i n d i v i d u a l i z e d sentence because, he 

says, when d e t e r m i n i n g the a p p r o p r i a t e sentence f o r Woodward, 

the t r i a l c o u r t c o n s i d e r e d the sentences imposed i n o t h e r 

c a p i t a l cases i n v o l v i n g the murder of a p o l i c e o f f i c e r . He 

argues t h a t the t r i a l c o u r t ' s c o n s i d e r a t i o n of o t h e r cases i n 

d e t e r m i n i n g h i s sentence a l s o v i o l a t e d § 13A-5-53(b), A l a . 

Code 1975, because, he says, p r o p o r t i o n a l i t y r e v i e w i s the 

duty of t h i s C ourt and not of a t r i a l c o u r t . Woodward d i d not 

r a i s e t h i s i s s u e i n the t r i a l c o u r t , so we r e v i e w the argument 

f o r p l a i n e r r o r o n l y . 

The law i s c l e a r t h a t a defendant who has been c o n v i c t e d 

of c a p i t a l murder i s e n t i t l e d t o an i n d i v i d u a l i z e d s e n t e n c i n g 

d e t e r m i n a t i o n t h a t i s based on the c i r c u m s t a n c e s of the crime 

committed and on the defendant's c h a r a c t e r . Zant v. Stephens, 

462 U.S. 862 (1983). Alabama law e s t a b l i s h e s t h a t , i n 

d e c i d i n g upon the p r o p e r sentence i n a c a p i t a l - m u r d e r case, 

the t r i a l c o u r t must determine whether the a g g r a v a t i n g 

c i r c u m s t a n c e s i t f i n d s t o e x i s t outweigh the m i t i g a t i n g 
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c i r c u m s t a n c e s i t f i n d s t o e x i s t , and i t must t a k e i n t o 

c o n s i d e r a t i o n the a d v i s o r y v e r d i c t of the j u r y . The sentence 

imposed on an a l l e g e d a c c o m p l i c e has no b e a r i n g on a 

defendant's sentence, and i t s h o u l d not be c o n s i d e r e d by a 

t r i a l c o u r t . C o u l t e r v. S t a t e , 438 So. 2d 336 ( A l a . Crim. 

App. 1982), a f f ' d , 438 So. 2d 352 ( A l a . 1983). The f o r e g o i n g 

p r i n c i p l e s were not v i o l a t e d i n t h i s case. 

A r e v i e w of the t r i a l c o u r t ' s thorough s e n t e n c i n g o r d e r 

and i t s o r a l pronouncement of the death sentence a t the 

c o n c l u s i o n of the f i n a l s e n t e n c i n g h e a r i n g d i s c l o s e s t h a t the 

t r i a l c o u r t ' s sentence was based s o l e l y on the evi d e n c e 

p r e s e n t e d a t bot h phases of the t r i a l and on the t e s t i m o n y and 

evid e n c e p r e s e n t e d a t the f i n a l s e n t e n c i n g h e a r i n g and t h a t i t 

took i n t o account the j u r y ' s a d v i s o r y v e r d i c t . In i t s w r i t t e n 

s e n t e n c i n g o r d e r the t r i a l c o u r t made f i n d i n g s of f a c t , made 

s p e c i f i c f i n d i n g s r e g a r d i n g the a g g r a v a t i n g c i r c u m s t a n c e s and 

the m i t i g a t i n g c i r c u m s t a n c e s , and e x p l a i n e d i t s reasons f o r 

o v e r r i d i n g the j u r y ' s recommended sentence of l i f e 

imprisonment w i t h o u t p a r o l e . There i s no i n d i c a t i o n t h a t the 

t r i a l c o u r t r e l i e d on improper e v i d e n c e i n r e a c h i n g i t s 

s e n t e n c i n g d e t e r m i n a t i o n or t h a t , i n w e i g h i n g the a g g r a v a t i n g 
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c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s , i t c o n s i d e r e d 

the sentence imposed i n any o t h e r cases. To the c o n t r a r y , the 

r e c o r d d i s c l o s e s t h a t Woodward r e c e i v e d the i n d i v i d u a l i z e d 

s e n t e n c i n g t o which he was e n t i t l e d . 

A l t h o u g h we f i n d t h a t Woodward r e c e i v e d an i n d i v i d u a l i z e d 

sentence, we note t h a t the p r o s e c u t i o n i n c o r r e c t l y argued to 

the t r i a l c o u r t i n i t s amended s e n t e n c i n g memorandum t h a t the 

t r i a l c o u r t had a duty under § 13A-5-53(b), A l a . Code 1975, t o 

address whether the a p p e l l a n t ' s sentence was d i s p r o p o r t i o n a t e 

or e x c e s s i v e when compared t o o t h e r sentences i n v o l v e d i n 

s i m i l a r c a s es. The s t a t u t e c l e a r l y p r o v i d e s t h a t r e v i e w of 

the p r o p o r t i o n a l i t y of a death sentence i s t o be performed by 

t h i s C o u r t , s u b j e c t t o r e v i e w by the Alabama Supreme C o u r t . 

A p r o p o r t i o n a l i t y r e v i e w i s not a d u t y f o r the t r i a l c o u r t . 

§ 13A-5-53(b), A l a . Code 1975. See a l s o Ex p a r t e Thomas, 460 

So. 2d 216 ( A l a . 1984); Ex p a r t e Tomlin, 909 So. 2d 283, 286 

( A l a . 2003). However, Woodward d i d not o b j e c t i n the t r i a l 

c o u r t t o the S t a t e ' s erroneous argument i n i t s s e n t e n c i n g 

memorandum, nor d i d he move to s t r i k e the argument. 

Near the end of i t s c l o s i n g argument a t the s e n t e n c i n g 

h e a r i n g b e f o r e the t r i a l c o u r t , the S t a t e mentioned the 
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s e n t e n c i n g memorandum and i t s c i t a t i o n t o o t h e r cases. I t 

argued: 

"Our memorandum b r i e f shows the Court e v e r y case 
we c o u l d f i n d i n which a law enforcement o f f i c e r has 
been k i l l e d i n the S t a t e of Alabama and p r o s e c u t e d 
f o r c a p i t a l murder. There were some 23 cases. Of  
those cases, n e a r l y h a l f -- 10 -- a j u r y recommended  
l i f e w i t h o u t p a r o l e , a judge o v e r r o d e . And not one  
of those cases was r e v e r s e d because of the o v e r r i d e . 
Some were r e v e r s e d -- and we p o i n t e d t h a t out i n our 
memorandum -- because of e r r o r s or u n c e r t a i n t i e s i n 
s e n t e n c i n g o r d e r s and o t h e r t h i n g s . But, c l e a r l y , 
the law of t h i s s t a t e i s t h a t t h i s Court can  
o v e r r i d e . And when you compare our case t o the 
f a c t s of o t h e r cases, t h i s f i t s r i g h t i n . In f a c t , 
o n l y two cases t h a t we c o u l d f i n d where a law 
enforcement o f f i c e r was k i l l e d , i n t e n t i o n a l l y , the 
defendants got l i f e w i t h o u t p a r o l e . One, the 
v i c t i m s came t o the S t a t e and s a i d , S t a t e , r e q u e s t 
l i f e w i t h o u t p a r o l e . The S t a t e d i d . The Judge t o l d 
the j u r y . And they came back, l i f e w i t h o u t p a r o l e . 
The o t h e r one, [case name o m i t t e d ] , a p p a r e n t l y , 
a c c o r d i n g t o the o p i n i o n i n t h i s l a s t p aragraph, 
s t a t e s t h a t they b e l i e v e t h a t the j u r y came back 
l i f e w i t h o u t p a r o l e because of the e v i d e n c e of 
mental d i s e a s e or d e f e c t which i s not p r e s e n t here. 
Those two cases are d i s t i n g u i s h a b l e . " 

(R. 1777-78.)(Emphasis added.) 

As noted above, Woodward d i d not o b j e c t t o the S t a t e ' s 

argument. In f a c t , i n h i s opening statement d u r i n g h i s 

argument t o the t r i a l c o u r t a t the s e n t e n c i n g h e a r i n g Woodward 

s t a t e d : "Your Honor, the defendant would not d i s a g r e e w i t h the 

e n t i r e p r e s e n t a t i o n of [the p r o s e c u t o r ' s ] grounds f o r a j u r y 
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o v e r r i d e . " (R. 1779.) He a l s o argued t h a t s e v e r a l defendants 

who had been c o n v i c t e d of k i l l i n g law-enforcement o f f i c e r s had 

been sentenced t o l i f e imprisonment the p o s s i b i l i t y of p a r o l e . 

L a t e r i n h i s argument t o the t r i a l c o u r t , when d i s c u s s i n g 

cases i n which Alabama's a p p e l l a t e c o u r t s had r e v e r s e d 

judgments i n which the t r i a l judge overrode a j u r y ' s v e r d i c t 

of l i f e imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e and 

imposed a death sentence, Woodward even argued: "And I would 

c h a l l e n g e the S t a t e t o come up w i t h cases where the j u r i e s -¬

where the Judges -- are j u s t i g n o r i n g j u r y v e r d i c t s . " (R. 

1786.) 

Thus, a r e v i e w of the r e c o r d i n d i c a t e s t h a t the S t a t e ' s 

p r i m a r y purpose i n even d i s c u s s i n g o t h e r cases was t o p r o v i d e 

s u p p o r t f o r i t s argument t h a t the t r i a l c o u r t was a u t h o r i z e d 

to o v e r r i d e the j u r y ' s sentence recommendation and s h o u l d do 

so i n Woodward's case; Woodward, t o o , i n h i s argument t o the 

t r i a l c o u r t e n c o u r a g i n g the c o u r t not t o o v e r r i d e the j u r y ' s 

v e r d i c t mentioned o t h e r cases i n v o l v i n g j u r y - v e r d i c t 

o v e r r i d e s . 

I t i s c l e a r t o t h i s C ourt t h a t the t r i a l c o u r t d i d not 

r e l y on e i t h e r p a r t y ' s r e f e r e n c e t o o t h e r cases i n d e t e r m i n i n g 
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of the p r o p e r sentence f o r Woodward. The t r i a l c o u r t s e t 

f o r t h c l e a r l y i t s f i n d i n g s r e g a r d i n g a g g r a v a t i n g c i r c u m s t a n c e s 

and the m i t i g a t i n g c i r c u m s t a n c e s , and i t s d i s c u s s e d i t s 

w e i g h i n g of those f a c t o r s t o re a c h i t s s e n t e n c i n g d e c i s i o n . 

There i s no i n d i c a t i o n t h a t the t r i a l c o u r t r e l i e d on o t h e r 

cases i n r e a c h i n g t h a t s e n t e n c i n g d e t e r m i n a t i o n . A p a r t from 

the f a c t t h a t the r e c o r d d i s c l o s e s no ev i d e n c e i n d i c a t i n g t h a t 

the t r i a l c o u r t r e l i e d on improper f a c t o r s i n d e t e r m i n i n g 

Woodward's sentence, we note, t o o , t h a t t r i a l judges are 

presumed t o know and t o f o l l o w the law. See, e.g., Ex p a r t e  

S l a t o n , 680 So. 2d 909 ( A l a . 1996); B e l i s l e v. S t a t e , 11 So. 

3d 256 ( A l a . Crim. App. 2007), a f f ' d , 11 So. 3d 323 ( A l a . 

2008). We presume t h a t the t r i a l c o u r t d i d not r e l y on 

f a c t o r s o t h e r than those mandated i n the s e n t e n c i n g s t a t u t e . 

We are aware -- as Woodward argues f o r the f i r s t time on 

ap p e a l -- t h a t the t r i a l c o u r t noted a t the c o n c l u s i o n of i t s 

s e n t e n c i n g o r d e r t h a t "a death sentence i n cases i n v o l v i n g the 

murder of a p o l i c e o f f i c e r i s not u n u s u a l or 

d i s p r o p o r t i o n a t e . " (C. 994.) T h i s statement was made a f t e r 

the t r i a l c o u r t had a l r e a d y c l e a r l y s t a t e d t h a t the 

a g g r a v a t i n g c i r c u m s t a n c e s outweighed the m i t i g a t i n g 
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c i r c u m s t a n c e s , i n c l u d i n g the j u r y ' s s e n t e n c i n g recommendation, 

which i s the s t a n d a r d r e q u i r e d f o r the i m p o s i t i o n of a death 

sentence. §§ 13A-5-47(e), 13A-5-48, A l a . Code 1975. See a l s o  

Ex p a r t e C a r r o l l , 852 So. 2d 833 ( A l a . 2002) . I t i s c l e a r t o 

t h i s C o u r t t h a t the t r i a l c o u r t ' s statement t h a t death 

sentences have been imposed i n o t h e r cases i n v o l v i n g the 

murder of a p o l i c e o f f i c e r d i d not c o n s t i t u t e an improper 

p r o p o r t i o n a l i t y r e v i e w . The t r i a l c o u r t ' s statement a l s o does 

not demonstrate t h a t the t r i a l c o u r t ' s w e i g h i n g of the 

a g g r a v a t i n g c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s or 

i t s d e t e r m i n a t i o n of the p r o p e r sentence i n t h i s case was 

based on i t s c o n s i d e r a t i o n of any o t h e r c a s e s . A t most, the 

t r i a l c o u r t ' s statement summarizes arguments made by b o t h the 

S t a t e and Woodward to the e f f e c t t h a t the murder of p o l i c e 

o f f i c e r s had r e s u l t e d i n death sentences f o r the d e f e n d a n t s . 

See S o c k w e l l v. S t a t e , 675 So. 2d 4, 30 ( A l a . Crim. App. 

1 9 9 3 ) ( r e f e r e n c e i n s e n t e n c i n g o r d e r t o extraneous m a t t e r s d i d 

not r e q u i r e r e v e r s a l where s e n t e n c i n g o r d e r d i d not r e f l e c t 

t h a t t r i a l c o u r t c o n s i d e r e d extraneous m a t t e r i n the 

i m p o s i t i o n of s e n t e n c e ) , a f f ' d , 675 So. 2d 38 ( A l a . 1994). In 

a case p r e s e n t i n g c i r c u m s t a n c e s v e r y s i m i l a r t o those here, 
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H a r r i s v. S t a t e , 2 So. 3d 880, 930 ( A l a . Crim. App. 2007), 

t h i s Court found no p l a i n e r r o r . H a r r i s was found g u i l t y of 

c a p i t a l murder f o l l o w i n g the s h o o t i n g deaths of s i x v i c t i m s , 

and the j u r y recommended a sentence of l i f e imprisonment 

w i t h o u t p a r o l e . The t r i a l c o u r t overrode the j u r y ' s a d v i s o r y 

v e r d i c t and, i n i t s s e n t e n c i n g o r d e r , e x p l a i n e d i t s reasons 

f o r i t s d e c i s i o n , i n c l u d i n g a r e v i e w of o t h e r cases: 

"In i t s o r d e r , the t r i a l c o u r t o u t l i n e d i t s reasons 
f o r o v e r r i d i n g the j u r y ' s v e r d i c t recommending a 
sentence of l i f e w i t h o u t p a r o l e . I t added t h a t i t 
had seen no case i n which a defendant had k i l l e d s i x 
v i c t i m s p u r s u a n t t o one scheme or course of conduct. 
I t c i t e d a number of cases w i t h m u l t i p l e v i c t i m s -¬
a l l of which i n v o l v e d fewer than s i x v i c t i m s -- i n 
which the t r i a l c o u r t s overrode the j u r i e s ' 
recommendations f o r l i f e i n p r i s o n w i t h o u t the 
p o s s i b i l i t y of p a r o l e . In each case, t h i s C o u r t 
u p h e l d the t r i a l c o u r t s ' d e c i s i o n s t o o v e r r i d e the 
j u r i e s ' recommendations. As the t r i a l c o u r t p o i n t e d 
out, when compared w i t h the f a c t of s i m i l a r c a s es, 
a t a s k the j u r y c o u l d not und e r t a k e , 'the o n l y 
d i s p r o p o r t i o n a t e sentence i n t h i s case would be t o 
sentence H a r r i s t o l i f e w i t h o u t p a r o l e i n s t e a d of 
death . ' ... " 

H a r r i s v. S t a t e , 2 So. 3d a t 930. F i n d i n g no p l a i n e r r o r i n 

H a r r i s , we l i k e w i s e f i n d no p l a i n e r r o r w i t h the t r i a l c o u r t ' s 

i s o l a t e d statement i n t h i s case. 

The cases Woodward r e l i e s on, i n c l u d i n g Ex p a r t e Tomlin, 

909 So. 2d 283 ( A l a . 2003), and A p i c e l l a v. S t a t e , 945 So. 2d 
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485 ( A l a . Crim. App. 2006), are d i s t i n g u i s h a b l e . In Ex p a r t e  

Tomlin, the t r i a l c o u r t overrode the j u r y ' s recommendation of 

l i f e imprisonment w i t h o u t p a r o l e based on the sentence imposed 

on Tomlin's codefendant. In A p i c e l l a , t h i s Court r e v e r s e d the 

d i s m i s s a l of a p o s t c o n v i c t i o n Rule 32, A l a . R. Crim. P., 

p e t i t i o n and remanded the case f o r f u r t h e r p r o c e e d i n g s based 

on p l e a d i n g s t h a t r e v e a l e d t h a t a t r i a l judge might have based 

h i s o v e r r i d e of a j u r y ' s s e n t e n c i n g recommendation of l i f e 

imprisonment w i t h o u t p a r o l e on the sentence imposed on the 

codefendant. 

In view of the f a c t t h a t Woodward d i d not r a i s e t h i s 

i s s u e i n the t r i a l c o u r t and t h a t n o t h i n g i n the r e c o r d 

i n d i c a t e s t h a t the t r i a l c o u r t c o n s i d e r e d the sentences of 

o t h e r defendants i n w e i g h i n g the a g g r a v a t i n g and m i t i g a t i n g 

c i r c u m s t a n c e s i n o r d e r t o determine the p r o p e r sentence i n 

t h i s case, we f i n d no e r r o r and c e r t a i n l y no e r r o r r i s i n g t o 

the l e v e l of p l a i n e r r o r a d v e r s e l y a f f e c t i n g any of Woodward's 

s u b s t a n t i a l r i g h t s . 

X. 

Woodward next argues t h a t the t r i a l c o u r t ' s a d m i s s i o n and 

c o n s i d e r a t i o n of e x h i b i t s t h a t were not i n t r o d u c e d a t the 
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s e n t e n c i n g h e a r i n g b e f o r e the j u r y and t h a t were not the 

s u b j e c t of a f a c t u a l d i s p u t e i n the p r e s e n t e n c e i n v e s t i g a t i o n 

r e p o r t ("PSI") v i o l a t e d § 13A-5-47, A l a . Code 1975, because, 

he says, t h a t s t a t u t e p e r m i t s a t r i a l c o u r t t o c o n s i d e r o n l y 

the PSI and e v i d e n c e about any p a r t of the PSI t h a t was the 

s u b j e c t of a f a c t u a l d i s p u t e . S p e c i f i c a l l y , Woodward argues 

t h a t the t r i a l c o u r t s h o u l d not have a d m i t t e d i n t o e v i d e n c e or 

c o n s i d e r e d audio r e c o r d i n g s and t r a n s c r i p t s of t e lephone c a l l s 

Woodward made from the j a i l . 

Woodward o b j e c t e d t o the a d m i s s i o n of these e x h i b i t s a t 

the s e n t e n c i n g h e a r i n g b e f o r e the t r i a l c o u r t , but he argued 

o n l y t h a t the e x h i b i t s were i r r e l e v a n t . T h e r e f o r e , he d i d not 

p r e s e r v e f o r r e v i e w the c l a i m he now makes, and we r e v i e w the 

argument f o r p l a i n e r r o r o n l y . We f i n d no e r r o r or p l a i n 

e r r o r . 

S e c t i o n 13A-5-47(b), A l a . Code 1975, p r o v i d e s : 

"Before making the sentence d e t e r m i n a t i o n , the 
t r i a l c o u r t s h a l l o r d e r and r e c e i v e a w r i t t e n 
p r e - s e n t e n c e i n v e s t i g a t i o n r e p o r t . The r e p o r t s h a l l 
c o n t a i n the i n f o r m a t i o n p r e s c r i b e d by law or c o u r t 
r u l e f o r f e l o n y cases g e n e r a l l y and any a d d i t i o n a l 
i n f o r m a t i o n s p e c i f i e d by the t r i a l c o u r t . No p a r t 
of the r e p o r t s h a l l be kept c o n f i d e n t i a l , and the 
p a r t i e s s h a l l have the r i g h t t o respond to i t and t o 
p r e s e n t e v i d e n c e t o the c o u r t about any p a r t of the 
r e p o r t which i s the s u b j e c t of f a c t u a l d i s p u t e . The 
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r e p o r t and any ev i d e n c e s u b m i t t e d i n c o n n e c t i o n w i t h 
i t s h a l l be made p a r t of the r e c o r d i n the case." 

Woodward argues t h a t the s t a t u t e l i m i t s the ev i d e n c e t h a t 

can be a d m i t t e d a t a sentence b e f o r e the judge t o o n l y t h a t 

e v i d e n c e a d d r e s s i n g any p a r t of the PSI t h a t i s the s u b j e c t of 

a f a c t u a l d i s p u t e . He f u r t h e r argues t h a t § 13A-5-45(d), A l a . 

Code 1975, s t a t i n g t h a t p r o b a t i v e , r e l e v a n t e v i d e n c e s h a l l be 

r e c e i v e d a t the s e n t e n c i n g h e a r i n g a p p l i e s o n l y t o the 

s e n t e n c i n g h e a r i n g b e f o r e the j u r y . Woodward does not c i t e t o 

any c o n t r o l l i n g p r e c e d e n t f o r t h i s p r o p o s i t i o n . Our r e s e a r c h 

r e v e a l s o n l y a u t h o r i t y t h a t d i r e c t l y c o n t r a d i c t s Woodward's 

argument. 

F i r s t , the U n i t e d S t a t e s Supreme Court has h e l d t h a t a 

s e n t e n c i n g a u t h o r i t y must c o n s i d e r a l l e v i d e n c e o f f e r e d as 

m i t i g a t i n g , t h a t i s , "any a s p e c t of a defendant's c h a r a c t e r or 

r e c o r d and any of the c i r c u m s t a n c e s of the o f f e n s e t h a t the 

defendant p r o f f e r s as a b a s i s f o r a sentence l e s s than d e a t h . " 

L o c k e t t v. Ohio, 438 U.S. 586, 604 ( 1 9 7 8 ) ( f o o t n o t e o m i t t e d ) . 

See a l s o Eddings v. Oklahoma, 455 U.S. 104, 114 ( 1 9 8 2 ) ( " J u s t 

as the S t a t e may not by s t a t u t e p r e c l u d e the s e n t e n c e r from 

c o n s i d e r i n g any m i t i g a t i n g f a c t o r , n e i t h e r may the s e n t e n c e r 

r e f u s e t o c o n s i d e r , as a matter of law, any r e l e v a n t 
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m i t i g a t i n g e v i d e n c e . " ) . In Alabama the t r i a l judge i s the 

s e n t e n c i n g a u t h o r i t y , and the j u r y ' s a d v i s o r y v e r d i c t i s a 

recommendation t h a t i s not b i n d i n g on the judge. § 13A-5-47 

(a) , ( e ) , A l a . Code 1975; Ex p a r t e C a r r o l l , 852 So. 2d 821, 

826-27 ( A l a . 2001). I f , as Woodward now argues, § 13A-5-47(d) 

e x c l u d e s a l l r e l e v a n t e v i d e n c e e x c e p t t h a t e v i d e n c e c o n c e r n i n g 

a f a c t u a l d i s p u t e i n the PSI, a l o g i c a l e x t e n s i o n of t h a t 

argument i s t h a t no a d d i t i o n a l m i t i g a t i o n p r o f f e r e d by a 

defendant c o u l d be a d m i t t e d i n t o e v i d e n c e a t a s e n t e n c i n g 

h e a r i n g b e f o r e a t r i a l judge u n l e s s t h a t e v i d e n c e , too, 

concerned a f a c t u a l d i s p u t e i n the PSI. Woodward's 

i n t e r p r e t a t i o n of the s t a t u t e c o u l d r e s u l t i n the e x c l u s i o n of 

r e l e v a n t p r o f f e r e d m i t i g a t i o n and c r e a t e r e v e r s i b l e e r r o r 

because i t might deny a s e n t e n c e r r e l e v a n t i n f o r m a t i o n about 

a defendant's c h a r a c t e r or background, i n v i o l a t i o n of L o c k e t t 

and i t s p r o geny. 1 0 

10We acknowledge t h a t i n Boyd v. S t a t e , 746 So. 2d 364, 
398 ( A l a . Crim. App. 1999), t h i s C ourt s t a t e d i n d i c t a t h a t § 
13A-5-47, A l a . Code 1975, does not p r o v i d e f o r the 
p r e s e n t a t i o n of m i t i g a t i o n e v i d e n c e a t a s e n t e n c i n g h e a r i n g 
b e f o r e the t r i a l c o u r t . "Because o b i t e r d i c t u m i s , by 
d e f i n i t i o n , not e s s e n t i a l t o the judgment of the c o u r t which 
s t a t e s the d i c t u m , i t i s not the law of the case e s t a b l i s h e d 
by t h a t judgment. Gray v. Reynolds, 553 So. 2d 79, 81 ( A l a . 
1989)." Ex p a r t e W i l l i a m s , 838 So. 2d 1028, 1031 ( A l a . 2002). 
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Second, Woodward's i n t e r p r e t a t i o n of the s t a t u t e i s 

i n c o n s i s t e n t w i t h the c u r r e n t p r a c t i c e i n c a p i t a l cases i n 

Alabama. Both p a r t i e s a t the s e n t e n c i n g h e a r i n g b e f o r e the 

t r i a l judge i n a c a p i t a l case r o u t i n e l y p r e s e n t a d d i t i o n a l 

t e s t i m o n y not n e c e s s a r i l y r e l a t e d t o the PSI. E.g., Ex p a r t e  

C a r r o l l , 852 So. 2d 833 ( A l a . 2002); M c M i l l a n v. S t a t e , [Ms. 

CR-08-1954, Nov. 5, 2010] So. 3d ( A l a . Crim. App. 

2010); M i t c h e l l v. S t a t e , [Ms. CR-06-0827, Aug. 27, 2010] 

So. 3d , ( A l a . Crim. App. 2010); Washington v. S t a t e , 

[Ms. CR-05-1297, May 30, 2008] So. 3d ( A l a . Crim. App. 

2007) ( o p i n i o n on r e t u r n t o remand), r e v ' d on o t h e r grounds, 

[Ms. 1071607, A p r i l 15, 2011] So. 3d ( A l a . 2011); 

S c o t t v. S t a t e , 937 So. 2d 1065, 1071 ( A l a . Crim. App. 2005) . 

In McGahee v. S t a t e , 885 So. 2d 191 ( A l a . Crim. App. 2003), 

when r e v i e w i n g a c l a i m t h a t c o u n s e l had r e n d e r e d i n e f f e c t i v e 

a s s i s t a n c e when he f a i l e d t o p r e s e n t a d d i t i o n a l t e s t i m o n y a t 

the s e n t e n c i n g h e a r i n g b e f o r e the t r i a l judge, we s t a t e d : 

" T r i a l c o u n s e l c o u l d have c a l l e d more w i t n e s s e s a t the 

p e n a l t y - p h a s e h e a r i n g b e f o r e the t r i a l judge, w i t h the hope 

t h a t the a d d i t i o n a l i n f o r m a t i o n would have c o n v i n c e d the t r i a l 

judge to agree w i t h the j u r y ' s recommendation and t o sentence 
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McGahee to l i f e imprisonment w i t h o u t p a r o l e . " 885 So. 2d a t 

221 ( f o o t n o t e o m i t t e d ) . The U n i t e d S t a t e s Court of Appeals 

f o r the E l e v e n t h C i r c u i t has a l s o r e c o g n i z e d t h a t a d d i t i o n a l 

e v i d e n c e may be a d m i t t e d a t the h e a r i n g b e f o r e the s e n t e n c i n g 

judge. See, e.g., Brownlee v. Haley, 306 F.3d 1043, 1050 

(11th C i r . 2 0 0 2 ) ( " A f t e r the j u r y has r e t u r n e d i t s a d v i s o r y 

v e r d i c t a t the s e n t e n c i n g phase, the t r i a l judge o r d e r s and 

r e c e i v e s a p r e s e n t e n c e i n v e s t i g a t i o n r e p o r t , hears f u r t h e r 

arguments, and may r e c e i v e a d d i t i o n a l e v i d e n c e c o n c e r n i n g the 

a g g r a v a t i n g and m i t i g a t i n g f a c t o r s . " ) . 

F i n a l l y , Woodward's argument -- t h a t the c a p i t a l -

s e n t e n c i n g s t a t u t e a l l o w s b r o a d a d m i s s i o n of a l l e v i d e n c e 

r e l e v a n t t o sentence o n l y a t the s e n t e n c i n g h e a r i n g h e l d 

b e f o r e a j u r y p u r s u a n t t o § 13A-5-45, A l a . Code 1975, w h i l e 

the a d m i s s i o n of e v i d e n c e i n a sentence h e a r i n g b e f o r e the 

t r i a l c o u r t h e l d p u r s u a n t t o § 13A-5-47, A l a . Code 1975, i s 

l i m i t e d t o t h a t e v i d e n c e c o n c e r n i n g f a c t u a l d i s p u t e s i n the 

PSI -- i s i n c o n s i s t e n t w i t h the o v e r a l l t h e o r y of s e n t e n c i n g 

i n c a p i t a l cases i n Alabama. For example, i n Bush v. S t a t e , 

695 So. 2d 70 ( A l a . Crim. App. 1995), a f f ' d , 695 So. 2d 138 

( A l a . 1997), the a p p e l l a n t argued t h a t the t r i a l c o u r t had 
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c o n s i d e r e d improper i n f o r m a t i o n i n the p r e s e n t e n c e r e p o r t when 

i t overrode the j u r y ' s s e n t e n c i n g recommendation. T h i s Court 

determined t h a t the t r i a l c o u r t had p r o p e r l y c o n s i d e r e d 

i n f o r m a t i o n i n the p r e s e n t e n c e r e p o r t and s t a t e d : 

"We are c o n v i n c e d a f t e r r e v i e w i n g the r e c o r d 
t h a t the t r i a l c o u r t ' s use of the p r e s e n t e n c e r e p o r t 
i n d e t e r m i n i n g the a p p e l l a n t ' s sentence was 
c o n s i s t e n t w i t h § 13A-5-45(d), which s t a t e s : 

"'Any e v i d e n c e which has p r o b a t i v e 
v a l u e and i s r e l e v a n t t o sentence s h a l l be 
r e c e i v e d a t the sentence h e a r i n g r e g a r d l e s s 
of i t s a d m i s s i b i l i t y under the e x c l u s i o n a r y 
r u l e s of e v i d e n c e , p r o v i d e d t h a t the 
defendant i s a c c o r d e d a f a i r o p p o r t u n i t y t o 
r e b u t any h e a r s a y s t a t e m e n t s . T h i s 
s u b s e c t i o n s h a l l not be c o n s t r u e d t o 
a u t h o r i z e the i n t r o d u c t i o n of any e v i d e n c e 
s e c u r e d i n v i o l a t i o n of the C o n s t i t u t i o n of 
the U n i t e d S t a t e s or the S t a t e of 
Alabama.'" 

Bush v. S t a t e , 695 So. 2d a t 92. See a l s o Hyde v. S t a t e , 778 

So. 2d 199, 218-19 ( A l a . Crim. App. 1998) ( q u o t i n g b o t h § 13A-

5-45(d) and § 13A-5-47(b), A l a . Code 1975, when d i s c u s s i n g the 

e v i d e n c e used a t a s e n t e n c i n g h e a r i n g b e f o r e the t r i a l c o u r t ) , 

a f f ' d , 778 So. 2d 237 ( A l a . 2000). 

T h e r e f o r e , c o n t r a r y t o Woodward's argument on a p p e a l , § 

13A-5-47(b) does not e x c l u d e from a d m i s s i o n a l l e v i d e n c e a t 
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the s e n t e n c i n g h e a r i n g b e f o r e the t r i a l judge e x c e p t f o r 

e v i d e n c e t h a t concerns a f a c t u a l d i s p u t e i n the PSI. 

F i n d i n g no g e n e r a l p r o h i b i t i o n a g a i n s t e v i d e n c e u n r e l a t e d 

t o a f a c t u a l d i s p u t e i n the PSI, we r e j e c t Woodward's argument 

as t o h i s newly r a i s e d c l a i m on a p p e a l . 

We h o l d , i n the a l t e r n a t i v e , t h a t the audio r e c o r d i n g s 

and t r a n s c r i p t s of t e l e p h o n e c a l l s Woodward made from the 

Montgomery j a i l were r e l e v a n t t o i n f o r m a t i o n c o n t a i n e d i n the 

PSI t h a t was r e l a t e d t o the p r o f f e r e d m i t i g a t i n g c i r c u m s t a n c e s 

-- Woodward's u p b r i n g i n g i n a d y s f u n c t i o n a l f a m i l y and h i s 

r e l a t i o n s h i p w i t h h i s own c h i l d r e n , whom he l o v e d and who 

l o v e d him. The t e l e p h o n e c a l l s i n c l u d e d i n f o r m a t i o n t h a t went 

to the s o u rces of h i s f i n a n c i a l c o n t r i b u t i o n s t o h i s c h i l d r e n 

and t h e i r mothers, and the c a l l s i n c l u d e d i n f o r m a t i o n c a l l i n g 

i n t o q u e s t i o n whether Woodward's f a t h e r had been as a b u s i v e t o 

Woodward as Woodward had p o r t r a y e d . The e v i d e n c e was p r o p e r l y 

a d m i t t e d even under Woodward's c o n s t r i c t e d view of § 13A-5-

47 ( b ) . 

Because we f i n d no p l a i n e r r o r , we h o l d t h a t Woodward i s 

not e n t i t l e d t o any r e l i e f on t h i s c l a i m . 

X I . 
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Woodward next argues t h a t the t r i a l c o u r t committed p l a i n 

e r r o r when, a t the f i n a l s e n t e n c i n g h e a r i n g , i t a d m i t t e d and 

then c o n s i d e r e d the r e p o r t of the c o u r t - o r d e r e d mental 

e v a l u a t i o n of Woodward conducted b e f o r e t r i a l . 

D u r i n g p r e t r i a l p r o c e e d i n g s Woodward f i l e d a n o t i c e of 

h i s i n t e n t t o pursue a p l e a of not g u i l t y by reason of mental 

d i s e a s e or d e f e c t , and the t r i a l c o u r t o r d e r e d Woodward t o 

undergo a m e n t a l - h e a l t h e v a l u a t i o n . Dr. Glen K i n g conducted 

the e v a l u a t i o n and det e r m i n e d t h a t Woodward was competent t o 

s t a n d t r i a l and t h a t , a t the time of the o f f e n s e , Woodward was 

not s u f f e r i n g from a s e r i o u s mental i l l n e s s or d e f e c t t h a t 

r e n d e r e d him i n c a p a b l e of u n d e r s t a n d i n g the n a t u r e and q u a l i t y 

or w r o n g f u l n e s s of h i s a c t i o n s . Woodward d i d not r a i s e an 

i n s a n i t y defense a t t r i a l . 

A t the s e n t e n c i n g h e a r i n g b e f o r e the t r i a l judge the 

S t a t e o f f e r e d Dr. K i n g ' s r e p o r t i n t o e v i d e n c e . The t r i a l 

c o u r t a d m i t t e d the r e p o r t w i t h o u t o b j e c t i o n from Woodward. 

Woodward now argues t h a t the t r i a l c o u r t s h o u l d not have 

a d m i t t e d the r e p o r t i n t o e v i d e n c e because he never p r e s e n t e d 

any e v i d e n c e about h i s mental c o n d i t i o n and the S t a t e had no 

b a s i s f o r the a d m i s s i o n of the r e p o r t . He c i t e s R u l e 
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1 1 . 2 ( b ) ( 2 ) , A l a . R. Crim. P., i n support of h i s argument. 

Woodward a l s o argues t h a t the t r i a l c o u r t ' s a d m i s s i o n and 

c o n s i d e r a t i o n of the r e p o r t v i o l a t e d h i s F i f t h Amendment 

p r i v i l e g e a g a i n s t s e l f - i n c r i m i n a t i o n , and he c i t e s E s t e l l e v. 

Smith, 451 U.S. 454 (1981). S p e c i f i c a l l y , Woodward c l a i m s 

t h a t Dr. K i n g d i d not i n f o r m him t h a t the r e s u l t s of the 

e v a l u a t i o n c o u l d be used a g a i n s t him a t s e n t e n c i n g . Woodward 

a l s o argues t h a t the a d m i s s i o n of Dr. K i n g ' s r e p o r t p r e j u d i c e d 

him because, he says, the t r i a l c o u r t r e l i e d on the r e p o r t i n 

s e n t e n c i n g him t o death. 

Rule 11.2(b), A l a . R. Crim. P., governs the a d m i s s i b i l i t y 

of t e s t i m o n y about statements made by a defendant d u r i n g a 

mental e x a m i n a t i o n . Rule 1 1 . 2 ( b ) ( 2 ) , p r o v i d e s : 

"(2) The r e s u l t s of mental e x a m i n a t i o n s made 
pu r s u a n t t o s u b s e c t i o n (a)(2) of t h i s r u l e 
[ p r o v i d i n g f o r e x a m i n a t i o n of the defendant's mental 
c o n d i t i o n a t the time of the o f f e n s e ] and the 
r e s u l t s of s i m i l a r e x a m i n a t i o n s r e g a r d i n g the 
defendant's mental c o n d i t i o n a t the time of the 
o f f e n s e conducted p u r s u a n t t o Rule 11.4 s h a l l be 
a d m i s s i b l e i n evi d e n c e on the i s s u e of the 
defendant's mental c o n d i t i o n a t the time of the 
o f f e n s e o n l y i f the defendant has not s u b s e q u e n t l y 
withdrawn h i s or her p l e a of not g u i l t y by reason of 
mental d i s e a s e or d e f e c t . Whether the e x a m i n a t i o n 
i s conducted w i t h or w i t h o u t the defendant's 
consent, no statement made by the defendant d u r i n g 
the course of any e x a m i n a t i o n , no t e s t i m o n y by an 
examining p s y c h i a t r i s t or p s y c h o l o g i s t based upon 
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such a statement, and no o t h e r e v i d e n c e d i r e c t l y 
d e r i v e d from the defendant's statement s h a l l be 
a d m i t t e d a g a i n s t the defendant i n any c r i m i n a l 
p r o c e e d i n g , except on an i s s u e r e s p e c t i n g mental 
c o n d i t i o n on which the defendant has t e s t i f i e d . " 

Woodward d i d not t e s t i f y a t t r i a l . A p p l y i n g the p l a i n 

language of Rule 11.2(b) ( 2 ) , we must conclude t h a t e r r o r 

o c c u r r e d i n the a d m i s s i o n of Dr. K i n g ' s f o r e n s i c e v a l u a t i o n 

r e p o r t . See Ex p a r t e B r o w n f i e l d , 44 So. 3d 43 ( A l a . 2009). 

A l t h o u g h the f o r e n s i c e v a l u a t i o n s h o u l d not have been 

a d m i t t e d a t the s e n t e n c i n g h e a r i n g , we must c o n s i d e r whether 

the e r r o r rose t o the l e v e l of p l a i n e r r o r . Woodward's 

f a i l u r e t o o b j e c t weighs h e a v i l y a g a i n s t him i n our r e v i e w f o r 

p l a i n e r r o r . R o b e r t s v. S t a t e , 735 So. 2d 1244 ( A l a . Crim. 

App. 1997). 

"The s t a n d a r d of r e v i e w i n r e v i e w i n g a c l a i m 
under the p l a i n - e r r o r d o c t r i n e i s s t r i c t e r than the 
s t a n d a r d used i n r e v i e w i n g an i s s u e t h a t was 
p r o p e r l y r a i s e d i n the t r i a l c o u r t or on a p p e a l . As 
the U n i t e d S t a t e s Supreme Court s t a t e d i n U n i t e d  
S t a t e s v. Young, 470 U.S. 1 (1985), the p l a i n - e r r o r 
d o c t r i n e a p p l i e s o n l y i f the e r r o r i s ' p a r t i c u l a r l y 
e g r e g i o u s ' and i f i t ' s e r i o u s l y a f f e c t [ s ] the 
f a i r n e s s , i n t e g r i t y or p u b l i c r e p u t a t i o n of j u d i c i a l 
p r o c e e d i n g s . ' See Ex p a r t e P r i c e , 725 So.2d 1063 
( A l a . 1998); Burgess v. S t a t e , 723 So.2d 742 ( A l a . 
Crim. App. 1997), a f f ' d , 723 So.2d 770 ( A l a . 1998); 
Johnson v. S t a t e , 620 So.2d 679, 701 ( A l a . Crim. 
App. 1992), r e v ' d on o t h e r grounds, 620 So.2d 709 
( A l a . 1993), on remand, 620 So.2d 714 ( A l a . Crim. 
App. 1993)." 
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H a l l v. S t a t e , 820 So. 2d 113, 121-22 ( A l a . Crim. App. 1999), 

a f f ' d , 820 So. 2d 152 ( A l a . 2001). 

Woodward cannot e s t a b l i s h t h a t the a d m i s s i o n of Dr. 

K i n g ' s r e p o r t was p l a i n e r r o r . F i r s t , c o n t r a r y t o Woodward's 

a s s e r t i o n on a p p e a l , the s e n t e n c i n g o r d e r does not d i s c l o s e 

t h a t the t r i a l c o u r t r e l i e d on Dr. K i n g ' s r e p o r t i n i t s 

s e n t e n c i n g d e t e r m i n a t i o n , and the s e n t e n c i n g o r d e r does not 

r e f e r t o the r e p o r t or t o any e v i d e n c e d e r i v e d from statements 

Woodward made t o Dr. K i n g d u r i n g h i s e v a l u a t i o n of Woodward. 

T h e r e f o r e , any e r r o r i n the t r i a l c o u r t ' s a l l e g e d improper 

r e l i a n c e on Dr. K i n g ' s r e p o r t was not p l a i n on the fa c e of the 

r e c o r d . Second, a l t h o u g h the S t a t e t w i c e mentioned Dr. K i n g ' s 

r e p o r t i n i t s argument t o the t r i a l c o u r t a t the s e n t e n c i n g 

h e a r i n g , once s t a t i n g t h a t Dr. K i n g ' s r e p o r t p r o ved Woodward 

was a drug d e a l e r and once s t a t i n g t h a t Woodward t o l d Dr. K i n g 

t h a t he stopped a t t e n d i n g s c h o o l because he chose the s t r e e t s 

over s c h o o l , e v i d e n c e of Woodward's drug d e a l i n g and c h o i c e of 

a l i f e on the s t r e e t s i n s t e a d of i n s c h o o l was obvious from 

o t h e r e v i d e n c e p r e s e n t e d a t the t r i a l -- p a r t i c u l a r l y the 

p r e s e n t e n c e r e p o r t and the te l e p h o n e c a l l s Woodward p l a c e d 

w h i l e he was i n j a i l -- and not o n l y from Dr. K i n g ' s r e p o r t . 
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T h e r e f o r e , the i n t r o d u c t i o n of the r e p o r t was not p a r t i c u l a r l y 

e g r e g i o u s and i t d i d not s e r i o u s l y a f f e c t the f a i r n e s s , 

i n t e g r i t y , or p u b l i c r e p u t a t i o n of the j u d i c i a l p r o c e e d i n g s . 

There was no p l a i n e r r o r as t o t h i s i s s u e , and Woodward i s not 

e n t i t l e d t o any r e l i e f on t h i s c l a i m . 

X I I . 

Woodward argues t h a t the t r i a l c o u r t e r r e d when i t 

overrode the j u r y ' s a d v i s o r y sentence and sentenced him t o 

death because, he says, the t r i a l c o u r t d i d not have a p r o p e r 

b a s i s t o o v e r r i d e the j u r y ' s v e r d i c t . S p e c i f i c a l l y , Woodward 

argues t h a t the e v i d e n c e the j u r y d i d not hear and t h a t the 

t r i a l c o u r t r e l i e d on i n s e n t e n c i n g him t o death d i d not 

undermine a m i t i g a t i n g c i r c u m s t a n c e he had p r o f f e r e d . 

Woodward d i d not o b j e c t t o the t r i a l c o u r t ' s s e n t e n c i n g o r d e r 

or the c o u r t ' s f i n d i n g s , so we r e v i e w t h i s i s s u e f o r p l a i n 

e r r o r o n l y . See Rule 45A, A l a . R. App. P. 

S e c t i o n 13A-5-47(e), A l a . Code 1975, commonly r e f e r r e d t o 

as Alabama's j u d i c i a l - o v e r r i d e s t a t u t e , s t a t e s : 

" I n d e c i d i n g upon the sentence, the t r i a l c o u r t 
s h a l l determine whether the a g g r a v a t i n g 
c i r c u m s t a n c e s i t f i n d s t o e x i s t outweigh the 
m i t i g a t i n g c i r c u m s t a n c e s i t f i n d s t o e x i s t , and i n 
d o i n g so the t r i a l c o u r t s h a l l c o n s i d e r the 
recommendation of the j u r y c o n t a i n e d i n i t s a d v i s o r y 
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pu r s u a n t t 
u n l e s s 

o 
13A-5-46(g). While the j u r y ' s recommendation 
c o n c e r n i n g sentence s h a l l be g i v e n c o n s i d e r a t i o n , i t 
i s not b i n d i n g upon the c o u r t . " 

In Ex p a r t e C a r r o l l , 852 So. 2d 833 ( A l a . 2002), the 

Alabama Supreme Court d i s c u s s e d the c o n s i d e r a t i o n due a j u r y ' s 

a d v i s o r y v e r d i c t i n d e c i d i n g the p r o p e r sentence, p u r s u a n t t o 

§ 13A-5-47(e), A l a . Code 1975: 

"We take t h i s o p p o r t u n i t y t o f u r t h e r e x p l a i n the 
e f f e c t of a j u r y ' s recommendation of l i f e 
imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e . 
Such a recommendation i s t o be t r e a t e d as a 
m i t i g a t i n g c i r c u m s t a n c e . The weight t o be g i v e n 
t h a t m i t i g a t i n g c i r c u m s t a n c e s h o u l d depend upon the 
number of j u r o r s recommending a sentence of l i f e 
imprisonment w i t h o u t p a r o l e , and a l s o upon the 
s t r e n g t h of the f a c t u a l b a s i s f o r such a 
recommendation i n the form of i n f o r m a t i o n known t o 

852 So. 2d a t 836 ( f o o t n o t e o m i t t e d ) . 

In o r d e r t o address Woodward's c l a i m r e g a r d i n g the 

j u d i c i a l o v e r r i d e of the j u r y ' s recommendation, we quote 

e x t e n s i v e l y from the c i r c u i t c o u r t ' s thorough s e n t e n c i n g 

o r d e r . The t r i a l c o u r t s t a t e d , i n r e l e v a n t p a r t : 
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" M i t i g a t i n g F a c t o r s 

"The Defendant o f f e r e d no e v i d e n c e c o n c e r n i n g 
the s t a t u t o r y f a c t o r s l i s t e d i n S e c t i o n 13A-5-51, 
and the Court h e a r d no e v i d e n c e t h a t would t e n d t o 
i n d i c a t e t h a t any of the s t a t u t o r y f a c t o r s are 
a p p l i c a b l e . S p e c i f i c a l l y t h i s C ourt f i n d s the 
f o l l o w i n g s t a t u t o r y m i t i g a t i n g f a c t o r s were not 
proven: 1. There was no e v i d e n c e t h a t Defendant has 
no s i g n i f i c a n t h i s t o r y of p r i o r c r i m i n a l a c t i v i t y : 
i n f a c t he has c o n v i c t i o n s f o r Manslaughter and 
[ P o s s e s s i o n of M a r i j u a n a , F i r s t Degree]. 2. There 
was no e v i d e n c e t h a t the o f f e n s e was committed w h i l e 
the Defendant was under the i n f l u e n c e of extreme 
mental or e m o t i o n a l d i s t u r b a n c e . 3. The V i c t i m was 
not a p a r t i c i p a n t i n the Defendant's conduct or 
consented t o i t ; O f f i c e r Houts was s i m p l y d o i n g h i s 
j o b . 4. The Defendant was not an a c c o m p l i c e i n the 
c a p i t a l o f f e n s e committed by another p e r s o n and h i s 
p a r t i c i p a t i o n was not r e l a t i v e l y minor; he a c t e d 
a l o n e . 5. The Defendant d i d not a c t under extreme 
duress or under the s u b s t a n t i a l d o m i n a t i o n of 
another p e r s o n . 6. The c a p a c i t y of the Defendant t o 
a p p r e c i a t e the c r i m i n a l i t y of h i s conduct or t o 
conform h i s conduct t o the r e q u i r e m e n t s of law was 
not s u b s t a n t i a l l y i m p a i r e d ; he has vehemently 
m a i n t a i n e d t h a t he has never s u f f e r e d mental 
i n f i r m i t i e s and a mental e v a l u a t i o n s u p p o r t e d h i s 
c o n t e n t i o n . 7. The age of the defendant a t the time 
of the crime was n e a r l y t h i r t y - t h r e e y e a r s of age. 

"Pursuant t o S e c t i o n 13A-5-52, Defendant d i d 
o f f e r e v i d e n c e of two n o n - s t a t u t o r y m i t i g a t i n g 
f a c t o r s : h i s r e l a t i o n s h i p w i t h h i s c h i l d r e n and h i s 
d y s f u n c t i o n a l f a m i l y . 

"Defendant has f i v e c h i l d r e n by f o u r women. 
Three of the c h i l d r e n and one of t h e i r mothers 
t e s t i f i e d a t the h e a r i n g . The g i s t of the t e s t i m o n y 
was t h a t the Defendant was a good f a t h e r , v i s i t e d 
w i t h h i s c h i l d r e n , p u r c h a s e d c l o t h e s f o r them, and 
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took them p l a c e s . He a l s o encouraged them t o do 
w e l l i n s c h o o l and s t a y out of t r o u b l e . 

There was t e s t i m o n y about Defendant's c h i l d h o o d . 
H i s f a t h e r was i n the A i r Force u n t i l he was 
d i s c h a r g e d f o r d e a l i n g drugs. The f a m i l y s e t t l e d i n 
Montgomery. Defendant's mother t e s t i f i e d t h a t the 
p a r e n t ' s r e l a t i o n s h i p was stormy -- s e v e r a l times 
she moved her c h i l d r e n w i t h her t o D e t r o i t , c i t i n g 
p h y s i c a l and e m o t i o n a l abuse t o her and her 
c h i l d r e n . Defendant's f a t h e r s u p p o r t e d the f a m i l y 
by s e l l i n g drugs u n t i l he s e r v e d f i v e years i n 
f e d e r a l p r i s o n f o r s e l l i n g m a r i j u a n a . The p a r e n t s 
d i v o r c e d soon a f t e r the f a t h e r was r e l e a s e d from 
p r i s o n . Defendant's mother a l s o t e s t i f i e d t h a t when 
Defendant was about f o u r t e e n years o l d , Defendant 
was b a n i s h e d from the home by h i s f a t h e r f o r a vague 
i n c i d e n t i n v o l v i n g the f a m i l y dog. I n c r e d i b l y , 
Defendant was not a l l o w e d t o r e t u r n home even when 
the f a t h e r was sent t o p r i s o n . Defendant's academic 
c a r e e r had a l r e a d y t e r m i n a t e d d e s p i t e the f a c t the 
Defendant earned A's and B's e a r l y i n h i s academic 
c a r e e r . 

"The t h i r d m i t i g a t i n g f a c t o r i s the 8-4 
recommendation of the j u r y f o r l i f e imprisonment 
w i t h o u t the p o s s i b i l i t y of p a r o l e [see S e c t i o n 
l 3 A - 5 - 4 7 ( e ) ] . 

" T h i s Court c o n s i d e r e d a l l the ev i d e n c e o f f e r e d 
i n s u p p o r t of these t h r e e m i t i g a t i n g f a c t o r s and 
f i n d s t h e i r e x i s t e n c e . 

"Weighing the F a c t o r s 

" S e c t i o n 13A-5-47 mandates t h a t t h i s Court 
undertake an independent w e i g h i n g of the a g g r a v a t i n g 
and m i t i g a t i n g f a c t o r s i n d e t e r m i n i n g the 
a p p r o p r i a t e s entence. T u r n i n g f i r s t t o the 
m i t i g a t i n g f a c t o r s , the Court i s underwhelmed by 
Defendant's f a m i l y s i t u a t i o n . Defendant's v e r y 
young c h i l d r e n l i k e him; he bought them c l o t h e s , 
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took them p l a c e s , and was a p o s i t i v e i n f l u e n c e on  
them. What young c h i l d does not adore a p a r e n t ? As 
f o r b e i n g a p r o v i d e r , Defendant appeared t o do a 
bare minimum f o r h i s brood. He d i d not p r o v i d e a 
home f o r any of them or t h e i r mothers. He l i v e d i n 
an apartment w i t h y e t another woman. When h i s 
c h i l d r e n v i s i t e d , t hey met a t Defendant's mother's 
house. Buying c l o t h e s f o r h i s c h i l d r e n on o c c a s i o n 
i s h a r d l y b e i n g a r e s p o n s i b l e p a r e n t . He d i d not 
pay c h i l d s u p p o r t ; the weight of the e v i d e n c e 
i n d i c a t e s t h a t he l a c k e d a l e g i t i m a t e o c c u p a t i o n 
t h a t would p r o v i d e the means t o su p p o r t f a m i l i e s . 

"Counsel f o r Defendant suggested t h a t Defendant  
was a good f a t h e r because he t o l d h i s c h i l d r e n t o  
s t a y i n s c h o o l and make good grades. I f a c t i o n s do,  
inde e d , speak l o u d e r than words, then Defendant made  
a v e r y poor p a r e n t i n g r o l e model. Defendant was 
c o n v i c t e d of p o s s e s s i o n of n e a r l y a pound of 
marihuana. H i s c r i m i n a l h i s t o r y r e v e a l s numerous 
weapons charges as a j u v e n i l e , and h i s time i n 
p r i s o n was r i f e w i t h i n f r a c t i o n s r a n g i n g from 
n a r c o t i c s t o a s s a u l t . 

i n " L i k e w i s e , Defendant's e v i d e n c e of problems  
h i s own c h i l d h o o d does not w i t h s t a n d c l o s e s c r u t i n y . 
H i s mother and s i s t e r p o r t r a y e d Defendant's youth as 
r e p l e t e w i t h b e a t i n g s and v e r b a l abuse from h i s 
f a t h e r . The defense contended t h a t Defendant's 
f a t h e r ' s abuse r u i n e d h i s academic c a r e e r and t h a t 
the f a t h e r e v e n t u a l l y e x p e l l e d Defendant from the 
house. 

"On the o t h e r hand, no documentation of the 
abuse was i n t r o d u c e d . H i s t r u n c a t e d academic c a r e e r 
may w e l l have been the r e s u l t of h i s b r i n g i n g 
weapons t o s c h o o l , not the r e s u l t of f a m i l y i s s u e s . 
D u r i n g an estrangement i n the m a r r i a g e . Defendant's 
mother sent her c h i l d r e n back t o Alabama t o l i v e 
w i t h t h e i r f a t h e r f o r the summer. What k i n d of 
mother sends her c h i l d r e n t o l i v e a l o n e , u n p r o t e c t e d 
w i t h an a b u s i v e man? In a d d i t i o n , i t s t r a i n s l o g i c 
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t o ac c e p t the s t o r y t h a t Defendant's f a t h e r e v i c t e d 
him. Even a f t e r the f a t h e r went o f f t o p r i s o n f o r 
f i v e y e a r s , Defendant's mother t e s t i f i e d t h a t h i s 
i n f l u e n c e was so s t r o n g t h a t Defendant c o u l d not 
r e t u r n home. Yet, a t the s e n t e n c i n g h e a r i n g b e f o r e 
t h i s C o u r t , the p r o s e c u t i o n i n t r o d u c e d e v i d e n c e t h a t 
Defendant's mother r e p o r t e d t h a t Defendant had run 
away from home two years a f t e r the f a t h e r a l l e g e d l y 
e v i c t e d him. 

" F i n a l l y , i n r e c o r d i n g s of t e l e p h o n e 
c o n v e r s a t i o n s from j a i l between Defendant and h i s 
f a t h e r , a p i c t u r e emerged of a concerned p a r e n t who 
rued h i s son's r e j e c t i o n of h i s a d v i c e t o t r a v e l a 
d i f f e r e n t road. The Court acknowledges t h a t these 
c o n v e r s a t i o n s o c c u r r e d l o n g a f t e r the a l l e g e d 
e v i c t i o n and t h a t f a t h e r and son c o u l d have 
r e c o n c i l e d i n the i n t e r i m , but the c o n v e r s a t i o n s do 
not mesh w i t h the p i c t u r e p a i n t e d by the defense a t 
the p e n a l t y phase. While Defendant's c h i l d h o o d was  
not the s t u f f of f a i r y t a l e s , h i s youth appears more  
i d y l l i c than those of o t h e r s he c a l l e d t o t e s t i f y . 
One f r i e n d even d e s c r i b e d him as ' s p o i l e d , ' n o t i n g 
t h a t he l i v e d i n a n i c e house w i t h a swimming p o o l . 
The Court a l s o notes t h a t Defendant's s i b l i n g s have 
managed t o l e a d p r o d u c t i v e l i v e s . 

"Even viewed i n the k i n d e s t p o s s i b l e l i g h t , the  
m i t i g a t i n g e v i d e n c e o f f e r e d by Defendant i s not v e r y  
p e r s u a s i v e . However, when exposed t o the g l a r e of 
a l l the e v i d e n c e , these m i t i g a t i n g f a c t o r s are 
s u b s t a n t i a l l y d i m i n i s h e d . 

"The t h i r d m i t i g a t i n g f a c t o r i s the one which 
g i v e s t h i s Court the most pause: the j u r y ' s 
recommendation of l i f e w i t h o u t the p o s s i b i l i t y of 
p a r o l e by 8-4 v o t e . The Court was g e n u i n e l y 
i m p r e s sed w i t h the j u r y . F o l l o w i n g the e x t e n s i v e 
v o i r d i r e , the Court was c o n v i n c e d , and s t i l l i s , 
t h a t these j u r o r s were i n t e l l i g e n t , c o n s c i e n t i o u s 
c i t i z e n s . 
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"However, t h i s Court has access t o i n f o r m a t i o n 
which the j u r y d i d not hear, r e b u t t i n g the e v i d e n c e 
about the f i r s t two m i t i g a t i n g f a c t o r s . Defendant  
has an e x t e n s i v e c r i m i n a l r e c o r d i n v o l v i n g f i r e a r m s  
and the p o s s e s s i o n of a l a r g e q u a n t i t y of marihuana.  
He accumulated an i m p r e s s i v e l i s t of d i s c i p l i n a r y  
c i t a t i o n s w h i l e i n c a r c e r a t e d . I t i s u n l i k e l y t h a t 
the j u r y would have c o n s i d e r e d Defendant t o be a 
v i a b l e c a n d i d a t e as a r o l e model f o r h i s c h i l d r e n i f 
the j u r o r s had heard t h i s t e s t i m o n y . 

"Moreover, the j u r y was t o l d by Defendant's  
w i t n e s s e s d u r i n g the p e n a l t y phase t h a t Defendant  
was a p r o v i d e r f o r h i s c h i l d r e n and the v a r i o u s  
mothers. Witnesses t e s t i f i e d t h a t Defendant worked  
f o r a r e a l t y company, i n the c o n s t r u c t i o n i n d u s t r y ,  
and f o r h i s f a t h e r . The e v i d e n c e a t the s e n t e n c i n g  
h e a r i n g b e f o r e t h i s C ourt c a s t s a s t r o n g doubt on  
the p o r t r a y a l of Defendant as a r e s p o n s i b l e f a t h e r  
w o r k i n g t o p r o v i d e f o r h i s c h i l d r e n . Defendant has  
never p a i d t a x e s or f i l e d a t a x r e t u r n . There i s no  
r e c o r d w i t h the S t a t e of h i s h a v i n g ever h e l d a  
l e g i t i m a t e j o b . How then does he p r o v i d e f o r h i s  
c h i l d r e n ? A f t e r h i s r e l e a s e from p r i s o n f o r 
M a n s l a u g h t e r , he was c o n v i c t e d of p o s s e s s i n g almost 
a pound of m a r i j u a n a . H i s r e c o r d e d c o n v e r s a t i o n s 
from j a i l p l a y e d a t the s e n t e n c i n g h e a r i n g b e f o r e 
t h i s C ourt l e n d credence t o the b e l i e f t h a t he was  
s t i l l i n v o l v e d i n the n a r c o t i c s t r a d e . 

" F i n a l l y , when the j u r y r e t u r n e d w i t h a v e r d i c t 
of g u i l t y , the Court observed t h a t s e v e r a l of the 
j u r o r s were v i s i b l y d i s t r a u g h t . S i n c e the e v i d e n c e 
of Defendant's g u i l t was overwhelming, the Court 
s u r m i s e s t h a t a t l e a s t some of the j u r o r s were 
daunted by the t a s k which they knew the y would f a c e 
upon a f i n d i n g of g u i l t . Then, d u r i n g the 
s e n t e n c i n g phase, the j u r y heard from Defendant's 
c h i l d r e n . U n q u e s t i o n a b l y , w i s e l y , and a p p a r e n t l y 
e f f e c t i v e l y , defense c o u n s e l was p l a y i n g , i n p a r t , 
to the sympathies of the j u r o r s . In a r g u i n g f o r a 
recommendation of l i f e w i t h o u t p a r o l e , c o u n s e l f o r 
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Defendant asked the j u r y whether they would be a b l e 
to l o o k i n t o the eyes of Defendant's c h i l d r e n a f t e r 
t h e i r d e c i s i o n . I t was a p o w e r f u l , e m o t i o n a l a p p e a l 
to c i t i z e n s who were f a c e d w i t h a most awesome 
d e c i s i o n . " 

(C. 1000-03.)(Emphasis added.) 

Woodward argues t h a t the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t 

Woodward was a poor p a r e n t i n g r o l e model d i d not p r o p e r l y 

undermine the m i t i g a t i n g c i r c u m s t a n c e t h a t Woodward l o v e d h i s 

f a m i l y and t h a t h i s f a m i l y l o v e d him. That m i t i g a t i n g 

c i r c u m s t a n c e , Woodward says, was u n d i s p u t e d . Woodward a l s o 

argues t h a t the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the te l e p h o n e 

c o n v e r s a t i o n s he had w i t h h i s f a t h e r w h i l e Woodward was i n 

j a i l d i d not undermine the m i t i g a t i n g c i r c u m s t a n c e t h a t 

Woodward had had a d i f f i c u l t u p b r i n g i n g . T h i s newly r a i s e d 

c l a i m of e r r o r i s based on an unreasonable p a r s i n g of p o r t i o n s 

of the s e n t e n c i n g o r d e r and not on a c o n s i d e r a t i o n of the 

o r d e r as a whole. I t i s s i g n i f i c a n t t o note a t the o u t s e t 

t h a t the t r i a l c o u r t ' s o v e r r i d e of the j u r y ' s v e r d i c t was 

based on f a r more than the two statements on which Woodward 

now fo c u s e s t h a t were r e l a t e d t o e v i d e n c e the j u r y d i d not 

hear. A f t e r r e v i e w i n g the t r i a l c o u r t ' s v e r y thorough o r d e r , 

we conclude t h a t the t r i a l c o u r t m e t i c u l o u s l y c o m p l i e d w i t h 
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Alabama law r e g a r d i n g o v e r r i d e of a j u r y ' s recommendation and 

t h a t i t s s e n t e n c i n g d e c i s i o n had a p r o p e r b a s i s . In f a c t , the 

t r i a l c o u r t a t the j u d i c i a l s e n t e n c i n g h e a r i n g s t a t e d t h a t i t 

was aware of and had r e a d Ex p a r t e C a r r o l l . (R. 1740-41.) 

The t r i a l c o u r t c o n s i d e r e d the j u r y ' s a d v i s o r y v e r d i c t as 

a m i t i g a t i n g c i r c u m s t a n c e and i t gave the j u r y ' s 

recommendation g r e a t w e i g h t . The c o u r t mentioned e v i d e n c e 

t h a t the j u r y d i d not hear, and i t e x p l a i n e d i n d e t a i l how 

t h a t e v i d e n c e undermined the m i t i g a t i n g e v i d e n c e p r o f f e r e d by 

Woodward -- ev i d e n c e the t r i a l c o u r t had a l r e a d y e x p l a i n e d i t 

a f f o r d e d l i t t l e w e i g h t . Woodward, h i m s e l f , i n h i s c l o s i n g 

argument t o the t r i a l c o u r t a t the h e a r i n g , e x p r e s s e d h i s 

u n d e r s t a n d i n g t h a t the a d d i t i o n a l e v i d e n c e might impact the 

c o u r t ' s s e n t e n c i n g d e t e r m i n a t i o n , and he encouraged the c o u r t 

not t o g i v e t h a t e v i d e n c e any w e i g h t . 1 1 Woodward s t a t e d : 

"The j u r y v o t e f o r l i f e [ i s ] e n t i t l e d t o 
d e f e r e n c e , but we do acknowledge t h a t such a vot e 
may be undermined by the e x i s t e n c e of ev i d e n c e t o 
which the j u r y was not exposed. You've hea r d 
a d d i t i o n a l e v i d e n c e here today t h a t we don't d i s p u t e 
the j u r y d i d n ' t hear. However, a g a i n , Judge, t h i s 
e v i d e n c e does not r i s e t o the l e v e l t o aggravate 

1 1"The weight t o be a t t a c h e d t o the a g g r a v a t i n g and the 
m i t i g a t i n g e v i d e n c e i s s t r i c t l y w i t h i n the d i s c r e t i o n of the 
s e n t e n c i n g a u t h o r i t y . " Smith v. S t a t e , 908 So. 2d 273, 298 
(A l a . Crim. App. 2000). 
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t h i s o f f e n s e or t o i g n o r e the j u r y v e r d i c t and come 
up w i t h a j u r y o v e r r i d e . 

"  

"  

"No e v i d e n c e was w i t h h e l d from the j u r y t h a t 
would a c t u a l l y s erve as a b a s i s f o r o v e r r i d i n g . 
Judge, I would submit t o you, the j u r y c o u l d have  
heard a l l of t h i s , whether or not he was on a c h i l d  
s u p p o r t o r d e r , whether or not he was a good f a t h e r  
or whether or not t h e r e ' s t a x r e c o r d s somewhere i n  
the s t a t e s i n c e the p a s t number of y e a r s . I don't  
t h i n k t h a t would have changed the j u r y ' s mind. 
Those a r e n ' t a g g r a v a t i n g f a c t o r s , r e g a r d l e s s . 
They're f a c t o r s -- They're e x p l a n a t i o n s about the 
defendant's l i f e h i s t o r y and the way he was growing 
up and the way he's been as a f a t h e r or as an 
employee. And t h e y ' r e j u s t t h i n g s t h a t -- We admit,  
Judge, he's not a p e r f e c t f a t h e r or the most  
t a x - p a y i n g , p r o d u c t i v e c i t i z e n . But those a r e n ' t 
reasons when someone's a l r e a d y g o i n g t o get l i f e 
w i t h o u t p a r o l e t o put them on death row." 

(R. 1783-84.) (Emphasis added.) 

The t r i a l c o u r t ' s o r d e r c l e a r l y e x p l a i n s how e v i d e n c e the 

j u r y d i d not hear d i m i n i s h e d the m i t i g a t i n g e v i d e n c e and 

arguments Woodward o f f e r e d . The o r d e r a l s o c l e a r l y i n d i c a t e s 

t h a t the t r i a l c o u r t ' s o v e r r i d e was not based s o l e l y -- or 

even p r i m a r i l y -- on t h a t e v i d e n c e . As demonstrated i n the 

above-quoted p o r t i o n s of the s e n t e n c i n g o r d e r , the t r i a l c o u r t 

p r o v i d e d an adequate b a s i s f o r i t s o v e r r i d e of the j u r y ' s 
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a d v i s o r y v e r d i c t . T h e r e f o r e , Woodward i s not e n t i t l e d t o 

r e l i e f on t h i s c l a i m of e r r o r . 

X I I I . 

Woodward next argues t h a t the t r i a l c o u r t e r r e d when i t 

p e r m i t t e d L o r i Holsomback, the v i c t i m ' s s i s t e r , t o t e s t i f y i n 

r e b u t t a l a t the p e n a l t y phase i n a manner Woodward says t h a t 

exceeded the l i m i t a t i o n s on v i c t i m - i m p a c t t e s t i m o n y . 

S p e c i f i c a l l y , he argues t h a t the t r i a l c o u r t e r r e d when i t 

o v e r r u l e d h i s o b j e c t i o n s t o Holsomback's t e s t i m o n y t h a t her 

daughter "thought Jesus c o u l d d e l i v e r C h r i s t m a s p r e s e n t s t o 

O f f i c e r Houts i n heaven" because, he says, the t e s t i m o n y d i d 

not address any s p e c i f i c l o s s t o the v i c t i m ' s f a m i l y . 

(Woodward's b r i e f , a t p. 106.) He argues, t o o , t h a t the 

evi d e n c e f a i l e d t o r e b u t any ev i d e n c e p r e s e n t e d by the defense 

and t h a t the t e s t i m o n y was unduly p r e j u d i c i a l . 

Holsomback t e s t i f i e d i n r e b u t t a l a t the s e n t e n c i n g 

h e a r i n g b e f o r e the j u r y about the impact O f f i c e r Houts's death 

had on her two o l d e r c h i l d r e n , who had been c l o s e t o t h e i r 

u n c l e . She s t a t e d t h a t a few weeks b e f o r e C h r i s t m a s i n the 

year O f f i c e r Houts was k i l l e d her daughter suggested t h a t t h e y 

buy her u n c l e a C h r i s t m a s p r e s e n t and put i t o u t s i d e so t h a t 
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Jesus might take i t t o O f f i c e r Houts. In response t o 

Woodward's o b j e c t i o n t o t h i s t e s t i m o n y the p r o s e c u t o r s t a t e d : 

"They o f f e r e d i n t o e v i d e n c e a photograph of the 
defendant w i t h c h i l d r e n opening C h r i s t m a s p r e s e n t s . 
They've i n t r o d u c e d e v i d e n c e of what C h r i s t m a s was 
l i k e w i t h o u t him b e i n g t h e r e . That's a l l we're 
t r y i n g t o do through the one w i t n e s s . And i t does 
d i r e c t l y impact her daughter and h e r s e l f . " 

(R. 1622.) 

The t r i a l c o u r t o v e r r u l e d Woodward's o b j e c t i o n . 

Holsomback f u r t h e r t e s t i f i e d t h a t she had t o e x p l a i n t o her 

daughter t h a t they c o u l d not send O f f i c e r Houts a C h r i s t m a s 

p r e s e n t , and t h a t he was not coming back. Holsomback s t a t e d 

t h a t her daughter was then seven years o l d and she " c o u l d n ' t 

u n d e r s t a n d t h a t i t was f o r e v e r . " (R. 1623.) 

T h i s Court has u p h e l d the a d m i s s i o n of s i m i l a r t e s t i m o n y 

o f f e r e d d u r i n g the S t a t e ' s r e b u t t a l case, and we f i n d no e r r o r 

i n the t r i a l c o u r t ' s r u l i n g here, which we have r e v i e w e d f o r 

an abuse of d i s c r e t i o n . In Woods v. S t a t e , 13 So. 3d 1 ( A l a . 

Crim. App. 2007), t h i s C ourt s t a t e d : 

"In Payne v. Tennessee, 501 U.S. 808 (1991), the 
U n i t e d S t a t e s Supreme Court h e l d : 

"'[A] S t a t e may p r o p e r l y conclude t h a t f o r 
the j u r y t o a s s e s s m e a n i n g f u l l y the 
defendant's moral c u l p a b i l i t y and 
b l a m e w o r t h i n e s s , i t s h o u l d have b e f o r e i t 

118 



CR-08-0145 

at the s e n t e n c i n g phase e v i d e n c e of the 
s p e c i f i c harm caused by the defendant. 
"[T]he S t a t e has a l e g i t i m a t e i n t e r e s t i n 
c o u n t e r a c t i n g the m i t i g a t i n g e v i d e n c e which 
the defendant i s e n t i t l e d t o put i n , by 
r e m i n d i n g the s e n t e n c e r t h a t j u s t as the 
murderer s h o u l d be c o n s i d e r e d as an 
i n d i v i d u a l , so too the v i c t i m i s an 
i n d i v i d u a l whose death r e p r e s e n t s a unique 
l o s s t o s o c i e t y and i n p a r t i c u l a r t o h i s 
f a m i l y . " Booth [v. M a r y l a n d ] , 482 U.S. 
[496, 517 (1987)] (White, J . , d i s s e n t i n g ) 
( c i t a t i o n o m i t t e d ) . By t u r n i n g the v i c t i m 
i n t o a " f a c e l e s s s t r a n g e r a t the p e n a l t y 
phase of a c a p i t a l t r i a l , " [South C a r o l i n a 
^ ] G a t h e r s , 490 U.S. [805, 821 (1989)] 
(O'Connor, J . , d i s s e n t i n g ) , Booth d e p r i v e s 
the S t a t e of the f u l l moral f o r c e of i t s 
evi d e n c e and may p r e v e n t the j u r y from 
h a v i n g b e f o r e i t a l l the i n f o r m a t i o n 
n e c e s s a r y t o determine the p r o p e r 
punishment f o r a f i r s t - d e g r e e murder. 

"501 U.S. a t 825. The Supreme Court f u r t h e r s t a t e d : 

"'We thus h o l d t h a t i f the S t a t e 
chooses t o p e r m i t the a d m i s s i o n of v i c t i m 
impact e v i d e n c e and p r o s e c u t o r i a l argument 
on t h a t s u b j e c t , the E i g h t h Amendment 
e r e c t s no per se b a r . A S t a t e may 
l e g i t i m a t e l y conclude t h a t e v i d e n c e about 
the v i c t i m and about the impact of the 
murder on the v i c t i m ' s f a m i l y i s r e l e v a n t 
to the j u r y ' s d e c i s i o n as t o whether or not 
the death p e n a l t y s h o u l d be imposed. There 
i s no reason t o t r e a t such e v i d e n c e 
d i f f e r e n t l y than o t h e r r e l e v a n t e v i d e n c e i s 
t r e a t e d . ' 

"Payne, 501 U.S. a t 827. The Supreme Court 
r e c o g n i z e d t h a t v i c t i m - i m p a c t e v i d e n c e ' i s d e s i g n e d 
to show i n s t e a d each v i c t i m ' s "uniqueness as an 
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i n d i v i d u a l human b e i n g , " whatever the j u r y might 
t h i n k the l o s s t o the community r e s u l t i n g from h i s 
death might be.' Payne, 501 U.S. a t 823. 

"Here, the t e s t i m o n y p r o v i d e d by the o f f i c e r s '  
widows was o f f e r e d t o show t h a t each o f f i c e r ' s death  
caused a unique l o s s t o h i s f a m i l y and t o show the  
impact the murders had on the f a m i l y members. P a r t 
of t h a t t e s t i m o n y , the p o r t i o n about which Woods 
a p p a r e n t l y i s c o m p l a i n i n g here, was e l i c i t e d t o show 
t h a t O f f i c e r Owen was m a r r i e d and had c h i l d r e n and 
g r a n d c h i l d r e n , t h a t O f f i c e r Bennett was m a r r i e d and 
had a c h i l d , and t h a t O f f i c e r C h i s o l m was m a r r i e d 
and had p l a n n e d t o s t a r t a f a m i l y . T h i s t e s t i m o n y  
was o f f e r e d i n r e b u t t a l t o the e v i d e n c e Woods  
o f f e r e d as m i t i g a t i o n -- t h a t he was a f a t h e r of  
t h r e e c h i l d r e n whom he l o v e d v e r y much. T h i s was  
l e g i t i m a t e v i c t i m - i m p a c t e v i d e n c e , which we have  
p r e v i o u s l y h e l d t o be a d m i s s i b l e d u r i n g the p e n a l t y  
phase of a c a p i t a l - m u r d e r t r i a l . See, e.g., B e l i s l e  
v. S t a t e , 11 So.3d 256, 317 ( A l a . Crim. App. 2007). 
The t r i a l c o u r t d i d not abuse i t s d i s c r e t i o n when i t 
p e r m i t t e d the w i t n e s s e s t o t e s t i f y about the v i c t i m s 
and t h e i r f a m i l i e s . 

Woods v. S t a t e , 13 So. 3d a t 35-36 ( f o o t n o t e o m i t t e d ; emphasis 

added). 

As we h e l d i n Woods, and f o r the same rea s o n s , we now 

h o l d t h a t the t r i a l c o u r t d i d not abuse i t s c o n s i d e r a b l e 

d i s c r e t i o n here when i t a d m i t t e d Holsomback's t e s t i m o n y i n 

r e b u t t a l . We note, t o o , t h a t Woodward r e q u e s t e d t h a t the 

t r i a l c o u r t i n s t r u c t the j u r y s p e c i f i c a l l y about v i c t i m - i m p a c t 

e v i d e n c e , and the c o u r t gave t h a t i n s t r u c t i o n . The t r i a l 

c o u r t a l s o i n s t r u c t e d the j u r y t h a t i t s v e r d i c t s h o u l d be 
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based on the ev i d e n c e and the law, and not on p a s s i o n , 

p r e j u d i c e , or any a r b i t r a r y f a c t o r . 

Woodward i s not e n t i t l e d t o r e l i e f on t h i s c l a i m of 

e r r o r . 

XIV. 

Woodward argues t h a t the t r i a l c o u r t e r r e d when i t 

r e f u s e d t o admit i n t o e v i d e n c e a t the sentence h e a r i n g b e f o r e 

the j u r y a v i d e o t a p e of a m i t i g a t i o n s p e c i a l i s t t a l k i n g w i t h 

f o u r of Woodward's c h i l d r e n and two of h i s nephews. He says 

t h a t the v i d e o d e p i c t e d the c h i l d r e n r e c a l l i n g fun e x p e r i e n c e s 

they had had w i t h Woodward and e x p l a i n i n g t h a t they m i s s e d 

him. He f u r t h e r s t a t e s t h a t the e v i d e n c e would have p r o v i d e d 

a "glimpse of f a m i l y members who d i d not t e s t i f y , " a l o n g w i t h 

" e x p r e s s i o n s of a f f e c t i o n f o r Mr. Woodward," and t h a t t h e r e i s 

a s t r o n g p r o b a b i l i t y t h a t the ev i d e n c e might have changed the 

vote of a t l e a s t one j u r o r who had v o t e d f o r a death sentence. 

A t r i a l c o u r t has s u b s t a n t i a l d i s c r e t i o n i n d e c i d i n g 

whether t o admit e v i d e n c e a t a s e n t e n c i n g h e a r i n g . E.g., Ex  

p a r t e P e r a i t a , 897 So. 2d 1227, 1231 ( A l a . 2004). 

Woodward argued a t the b e g i n n i n g of the p e n a l t y - p h a s e 

h e a r i n g b e f o r e the j u r y t h a t the v i d e o t a p e w i t h the c h i l d r e n 

121 



CR-08-0145 

s h o u l d be a d m i t t e d . Woodward argued t h a t , a l t h o u g h he " c o u l d 

a r g u a b l y put these young c h i l d r e n on the s t a n d l i v e , i t would 

be a c e r t a i n t r a u m a t i c e f f e c t t o do t h a t i n l i g h t of the f a c t 

t h a t they j u s t had t h e i r f a t h e r c o n v i c t e d of c a p i t a l murder 

and f a c i n g l i f e w i t h o u t p a r o l e or de a t h . " (R. 1354.) The 

t r i a l c o u r t s t a t e d t h a t the v i d e o t a p e o f f e r e d unsworn 

t e s t i m o n y and i n c l u d e d the thoughts of the f a m i l y on the 

sentence t h a t s h o u l d be imposed, t e s t i m o n y t h a t was not 

a l l o w e d by the s e n t e n c i n g s t a t u t e or by case law. Defense 

c o u n s e l then s a i d t h a t he was t r y i n g t o get the c h i l d r e n t o 

c o u r t t o t e s t i f y , but t h a t Woodward had t o l d some of the 

c h i l d r e n ' s mothers not t o come t o c o u r t . 

The t r i a l c o u r t d i d not abuse i t s s u b s t a n t i a l d i s c r e t i o n 

when i t e x c l u d e d the v i d e o t a p e of the m i t i g a t i o n s p e c i a l i s t 

t a l k i n g w i t h the c h i l d r e n . The t r i a l c o u r t c o r r e c t l y s t a t e d 

t h a t f a m i l y members' o p i n i o n s as t o s e n t e n c i n g are not 

a d m i s s i b l e because t h a t e v i d e n c e was not r e l e v a n t . See, e.g., 

T a y l o r v. S t a t e , 666 So. 2d 36, 51-53 ( A l a . Crim. App. 1994), 

a f f ' d , 666 So. 2d 73 ( A l a . 1995). Furthermore, as the S t a t e 

c o r r e c t l y p o i n t s out i n i t s b r i e f on a p p e a l , Woodward 

p r e s e n t e d t e s t i m o n y a t the s e n t e n c i n g h e a r i n g from t h r e e of 
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h i s f i v e c h i l d r e n . The c h i l d r e n t e s t i f i e d about the p o s i t i v e 

r e l a t i o n s h i p t h e y had w i t h Woodward and about t h e i r l o v e f o r 

him. Thus, t h a t p o r t i o n of the p r o f f e r e d e v i d e n c e was 

c u m u l a t i v e and would have been s u b j e c t t o e x c l u s i o n on t h a t 

b a s i s . Dotch v. S t a t e , 67 So. 3d 936, 973-74 ( A l a . Crim. App. 

2010). F i n a l l y , even i f we had det e r m i n e d t h a t the t r i a l 

c o u r t had abused i t s s u b s t a n t i a l d i s c r e t i o n i n e x c l u d i n g the 

v i d e o t a p e from e v i d e n c e , the e r r o r would have been harmless 

f o r two reasons: f i r s t , the j u r y recommended t h a t Woodward be 

sentenced t o l i f e i n p r i s o n w i t h o u t the p o s s i b i l i t y of p a r o l e . 

M i t c h e l l v. S t a t e , [Ms. CR-06-0827, August 27, 2010] So. 

3d ( A l a . Crim. App. 2010), and, second, the t r i a l c o u r t 

found Woodward's r e l a t i o n s h i p w i t h h i s c h i l d r e n as a 

n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e , even w i t h o u t the 

a d m i s s i o n of the v i d e o t a p e . 

For a l l the f o r e g o i n g r e a s o n s , Woodward i s not e n t i t l e d 

t o r e l i e f on t h i s c l a i m of e r r o r . 

XV. 

Woodward next argues t h a t the p r o s e c u t o r s made improper 

remarks i n t h e i r c l o s i n g arguments t o the j u r y a t the p e n a l t y 

phase. S p e c i f i c a l l y , Woodward argues t h a t the p r o s e c u t o r s 
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m i s s t a t e d the law, p r e s e n t e d p e r s o n a l o p i n i o n s , drew improper 

comparisons between Woodward and the v i c t i m , commented on h i s 

f a i l u r e t o t e s t i f y , and argued d e t e r r e n c e as a reason t o 

sentence Woodward t o death. He argues t h a t the a l l e g e d l y 

improper arguments -- i n d i v i d u a l l y and c o l l e c t i v e l y -- might 

have i n f l u e n c e d the j u r y by a f f e c t i n g even one j u r o r ' s v o t e as 

t o s e n t e n c i n g . 

Woodward d i d not o b j e c t t o any of the comments he now 

argues were improper, so we r e v i e w t h i s c l a i m f o r p l a i n e r r o r 

o n l y . Rule 45, A l a . R. App. P. " T h i s c o u r t has c o n c l u d e d 

t h a t the f a i l u r e t o o b j e c t t o improper p r o s e c u t o r i a l arguments 

... s h o u l d be weighed as p a r t of our e v a l u a t i o n of the c l a i m 

on the m e r i t s because of i t s s u g g e s t i o n t h a t the defense d i d 

not c o n s i d e r the comments i n q u e s t i o n t o be p a r t i c u l a r l y 

h a r m f u l . " K u e n z e l v. S t a t e , 577 So. 2d 474, 489 ( A l a . Crim. 

App. 1990), a f f ' d , 577 So. 2d 531 ( A l a . 1991), q u o t i n g Johnson 

v. Wainwright, 778 F.2d 623, 629 n.6 (11th C i r . 1985). 

"The U n i t e d S t a t e s Supreme Court has s t a t e d 
t h a t , when c o n s i d e r i n g a p r o s e c u t o r ' s c l o s i n g 
argument, the s t a n d a r d i s whether the argument '"so 
i n f e c t e d the t r i a l w i t h u n f a i r n e s s as t o make the 
r e s u l t i n g c o n v i c t i o n a d e n i a l of due p r o c e s s . " ' 
Darden v. Wainwright, 477 U.S. 168, 181 (1986) 
( q u o t i n g D o n n e l l y v. D e C h r i s t o f o r o , 416 U.S. 637, 
643 (1974)). The argument i s t o be viewed i n i t s 
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e n t i r e t y , and, t o j u s t i f y r e v e r s a l , the argument 
must have r e s u l t e d i n s u b s t a n t i a l p r e j u d i c e t o the 
defendant. C o r a l v. S t a t e , 628 So. 2d 954, 985 
( A l a . Crim. App. 1992)." 

Ex p a r t e Brown, [Ms. 1091767, June 30, 2011] So. 3d , 

( A l a . 2011). 

" ' " I n r e v i e w i n g a l l e g e d l y improper 
p r o s e c u t o r i a l comments, conduct, and 
q u e s t i o n i n g of w i t n e s s e s , the t a s k of t h i s 
C o urt i s t o c o n s i d e r t h e i r impact i n the 
c o n t e x t of the p a r t i c u l a r t r i a l , and not t o 
view the a l l e g e d l y improper a c t s i n the 
a b s t r a c t . Whitlow v. S t a t e , 509 So. 2d 
252, 256 ( A l a . Crim. App. 1987); Wysinger  
v. S t a t e , 448 So. 2d 435, 438 ( A l a . Crim. 
App. 1983); C a r p e n t e r v. S t a t e , 404 So. 2d 
89, 97 ( A l a . Crim. App. 1980) ( A l a . 1981). 
Moreover, t h i s C o u r t has a l s o h e l d t h a t 
statements of c o u n s e l i n argument t o the 
j u r y must be viewed as d e l i v e r e d i n the 
heat of debate; such statements are u s u a l l y 
v a l u e d by the j u r y a t t h e i r t r u e worth and 
are not e x p e c t e d t o become f a c t o r s i n the 
f o r m a t i o n of the v e r d i c t . Orr v. S t a t e , 
462 So. 2d 1013, 1016 ( A l a . Crim. App. 
1984); Sanders v. S t a t e , 426 So. 2d 497, 
509 ( A l a . Crim. App. 1982)."' 

"Barber v. S t a t e , 952 So. 2d 393, 437-38 ( A l a . Crim. 
App. 2005), q u o t i n g Bankhead v. S t a t e , 585 So.2d 97, 
106-07 ( A l a . Crim. App. 1989)." 

Brown v. S t a t e , 11 So. 3d 866, 909 ( A l a . Crim. App. 2007), 

a f f ' d , 11 So. 3d 933 ( A l a . 2008). 

We note t h a t the t r i a l c o u r t i n s t r u c t e d the j u r y on 

s e v e r a l o c c a s i o n s t h a t the a t t o r n e y s ' arguments were not t o be 
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c o n s i d e r e d e v i d e n c e and t h a t the c o u r t would i n s t r u c t the j u r y 

as t o the a p p l i c a b l e law. 

We have re v i e w e d a l l of Woodward's c l a i m s r e g a r d i n g the 

p r o s e c u t i o n ' s arguments, and we f i n d no e r r o r or p l a i n e r r o r . 

A. 

Woodward argues t h a t the S t a t e m i s l e a d the j u r y and 

m i s s t a t e d the law when i t c h a r a c t e r i z e d h i s p r o f f e r e d 

m i t i g a t i n g c i r c u m s t a n c e s as "excuses." In McCray v. S t a t e , 

[Ms. CR-06-0360, Dec. 17, 2010] So. 3d ( A l a . Crim. 

App. 2010), t h i s C ourt c o n s i d e r e d whether the p r o s e c u t o r had 

i m p e r m i s s i b l y argued t h a t the m i t i g a t i n g c i r c u m s t a n c e s o f f e r e d 

by McCray " [ d i d n ' t ] mean squ a t . " We found no e r r o r and 

s t a t e d , i n r e l e v a n t p a r t : 

" F u r t h e r , when r e a d i n c o n t e x t , the p r o s e c u t o r ' s 
argument t h a t the m i t i g a t i n g c i r c u m s t a n c e s o f f e r e d 
by McCray 'don't mean squat' was c l e a r l y n o t h i n g 
more than an argument t h a t the t h r e e a g g r a v a t i n g 
c i r c u m s t a n c e s o f f e r e d by the p r o s e c u t i o n f a r 
outweighed the m i t i g a t i n g c i r c u m s t a n c e s o f f e r e d by 
the defense and t h a t McCray s h o u l d be s entenced t o 
death. T h i s , t o o , was a p r o p e r argument. 
'"[I]mpeachment of the e v i d e n c e of a defendant and 
the m a t t e r of impairment of i t s weight are p r o p e r l y 
m a t t e r s f o r argument of c o u n s e l Burgess [v. 
S t a t e ] , 827 So. 2d [134,] 162 ( A l a . Crim. App. 1998) 
( q u o t i n g Mosley v. S t a t e , 241 A l a . 132, 136, 1 So. 
2d 593, 595 (1941)). ' F u r t h e r , "[a] p r o s e c u t o r may 
p r e s e n t an argument t o the j u r y r e g a r d i n g the 
a p p r o p r i a t e weight t o a f f o r d the m i t i g a t i n g f a c t o r s 
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o f f e r e d by the defendant."' V a n p e l t v. S t a t e , [Ms. 
CR-06-1539, December 18, 2009] So. 3d , 
( A l a . Crim. App. 2009) ( q u o t i n g M a l i c o a t v. M u l l i n , 
426 F.3d 1241, 1257 (10th C i r . 2005)). That i s , 
'the p r o s e c u t o r , as an advocate, may argue t o the 
j u r y t h a t i t s h o u l d g i v e the defendant's m i t i g a t i n g 
e v i d e n c e l i t t l e or no w e i g h t . ' M i t c h e l l [v. S t a t e , 
[Ms. CR-06-0827, Aug. 27, 2 0 1 0 ] ] , So. 3d [ , 

( A l a . Crim. App. 201 0 ) ] . See a l s o S t a t e v. 
S t o r e y , 40 S.W.3d 898, 910-11 (Mo. 2001) ( h o l d i n g 
t h a t no e r r o r r e s u l t e d from the p r o s e c u t o r ' s 
c h a r a c t e r i z a t i o n of m i t i g a t i o n as excuses because 
the 'State i s not r e q u i r e d t o agree w i t h the 
defendant t h a t the e v i d e n c e o f f e r e d d u r i n g the 
p e n a l t y phase i s s u f f i c i e n t l y m i t i g a t i n g t o p r e c l u d e 
i m p o s i t i o n of the death s e n t e n c e [ , and] the S t a t e i s 
f r e e t o argue t h a t the e v i d e n c e i s not m i t i g a t i n g a t 
a l l ' ) . " 

McCray v. S t a t e , So. 3d a t . 

V i e w i n g the p r o s e c u t i o n ' s argument a t a whole, we f i n d no 

e r r o r and, t h e r e f o r e , no p l a i n e r r o r , i n the c h a r a c t e r i z a t i o n 

of some of Woodward's p r o f f e r e d m i t i g a t i o n as excuses. The 

p r o s e c u t o r p e r m i s s i b l y a s s e r t e d t h a t the p r o f f e r e d m i t i g a t i o n 

was e n t i t l e d t o no weight because i t was not t r u l y m i t i g a t i n g . 

B. 

Woodward argues t h a t the one of the p r o s e c u t o r s e r r e d 

when she argued t h a t the "excuses" p e r s o n a l l y o f f e n d e d her and 

t h a t the d i s t r i c t a t t o r n e y e r r e d when she argued d u r i n g 

r e b u t t a l t h a t she was o f f e n d e d t h a t Woodward had used and 

s a c r i f i c e d h i s c h i l d r e n by h a v i n g them t e s t i f y a t the 
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s e n t e n c i n g h e a r i n g . Woodward d i d not o b j e c t t o e i t h e r comment 

when i t was made. The j u r y recommended a sentence of l i f e 

imprisonment w i t h o u t p a r o l e ; t h e r e f o r e , any e r r o r i n the 

p r o s e c u t i o n ' s arguments was ha r m l e s s . Ferguson v. S t a t e , 814 

So. 2d 925, 948-49 ( A l a . Crim. App. 2000) . Having re v i e w e d 

the comments i n the c o n t e x t i n which they were made, however, 

we f i n d no e r r o r . The p r o s e c u t o r s were not s t a t i n g p e r s o n a l 

o p i n i o n s r e g a r d i n g the u l t i m a t e i s s u e t o be d e c i d e d by the 

j u r y . R ather, the p r o s e c u t o r s were p r e s e n t i n g t h e i r 

i m p r e s s i o n s of the ev i d e n c e and t e s t i m o n y p r o f f e r e d by 

Woodward as m i t i g a t i o n , and of the defense s t r a t e g y of c a l l i n g 

Woodward's young c h i l d r e n t o t e s t i f y . The arguments d i d not 

c r o s s the l i n e of what i s p e r m i s s i b l e , and they c e r t a i n l y d i d 

not s e r i o u s l y a f f e c t Woodward's s u b s t a n t i a l r i g h t s or have an 

u n f a i r impact on the j u r y ' s d e l i b e r a t i o n s . 

C. 

Woodward next argues t h a t the p r o s e c u t i o n made s e v e r a l 

comments t h a t i m p r o p e r l y encouraged the j u r y t o impose the 

death sentence based on comparisons between the l i f e c h o i c e s 

Woodward made and the l i f e c h o i c e s the v i c t i m made. Woodward 

o b j e c t e d t o o n l y one of the comments, and he d i d not r e c e i v e 
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an adverse r u l i n g on the o b j e c t i o n ; t h e r e f o r e , we r e v i e w t h i s 

i s s u e f o r p l a i n e r r o r o n l y . 

The p r o s e c u t i o n argued t h a t Woodward had made c h o i c e s i n 

h i s l i f e t h a t s u p p o r t e d the t h r e e a g g r a v a t i n g c i r c u m s t a n c e s 

the S t a t e had p r o f f e r e d : t h a t Woodward had been p r e v i o u s l y 

c o n v i c t e d of a v i o l e n t f e l o n y ; t h a t he k i l l e d O f f i c e r Houts t o 

a v o i d an a r r e s t as an e x - f e l o n i n p o s s e s s i o n of a p i s t o l ; and 

t h a t he k i l l e d O f f i c e r Houts t o d i s r u p t the enforcement of the 

law. The p r o s e c u t i o n argued t h a t Woodward made the c h o i c e s 

t h a t p l a c e d him i n the p o s i t i o n t h a t w a r r a n t e d the death 

p e n a l t y , i n c l u d i n g c h o o s i n g death f o r O f f i c e r Houts. The 

p r o s e c u t i o n a l s o s a i d t h a t O f f i c e r Houts had made the c h o i c e 

t o s e r v e h i s c o u n t r y and h i s community. 

The p r o s e c u t i o n ' s comments were r e a s o n a b l e i n f e r e n c e s 

from the evi d e n c e and the p r o s e c u t i o n ' s summation of the 

evid e n c e i t b e l i e v e d s u p p o r t e d the a g g r a v a t i n g - c i r c u m s t a n c e s 

f i n d i n g s . The comments were n o t , as Woodward has argued, 

s i m i l a r t o those i n McNair v. S t a t e , 653 So. 2d 320 ( A l a . 

Crim. App. 1992), comparing the a p p e l l a n t ' s r i g h t s t o those of 

the v i c t i m ' s . Even i f we found the p r o s e c u t i o n ' s comments 

here t o have been improper, however, we would have found, as 
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we d i d i n McNair, t h a t the comments d i d not r i s e t o the l e v e l 

of p l a i n e r r o r . McNair v. S t a t e , 653 So. 2d a t 336-38 (though 

i t was improper f o r the p r o s e c u t o r t o have made numerous 

r e f e r e n c e s t o the v i c t i m ' s r i g h t s and i m p l i e d t h a t h i s r i g h t s 

were t o be weighed a g a i n s t the a p p e l l a n t ' s r i g h t s , the remarks 

were u t t e r e d i n the heat of debate and were v a l u e d as such by 

the j u r y ) . Moreover, the j u r y here d i d not recommend a death 

sentence f o r Woodward, so any e r r o r i n t h a t r e g a r d would have 

been har m l e s s . 

D. 

Woodward next contends t h a t i n i t s r e b u t t a l argument the 

p r o s e c u t i o n i m p r o p e r l y commented on h i s f a i l u r e t o t e s t i f y , 

and he c i t e s Ex p a r t e W i l l i a m s , 461 So. 2d 852 ( A l a . 1984), 

f o r the p r o p o s i t i o n t h a t a d i r e c t r e f e r e n c e t o a defendant's 

f a i l u r e t o t e s t i f y r e q u i r e s r e v e r s a l . The p r o s e c u t i o n d i d not 

comment on Woodward's f a i l u r e t o t e s t i f y . 

D u r i n g h i s c l o s i n g argument t o the j u r y a t the p e n a l t y 

phase defense c o u n s e l argued: "There cannot be a more s t a r k , 

moral c h o i c e f o r you, l a d i e s and gentlemen, t o have t o make. 

Look a t him s i t t i n g over t h e r e . There he i s , he s i t s t h e r e . 
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You d i d n ' t get t o hear from him." (R. 1654.) D u r i n g i t s 

r e b u t t a l argument the S t a t e argued: 

"What h i t me as I was l i s t e n i n g t o the t e s t i m o n y 
and t o the words today i s , you were bombarded w i t h 
l o t s of words y e s t e r d a y . And I wrote t h i s down: 
'You d i d n ' t get t o hear from the defendant.' But 
l e t me submit t o you t h i s : A c t i o n s speak l o u d e r than 
words; don't they? You're not h e a r i n g through o t h e r 
p e o p l e . Look a t what he d i d . Look a t what he d i d 
w i t h h i s l i f e . " 

(R. 1675.) 

C l e a r l y the p r o s e c u t i o n was not commenting on Woodward's 

f a i l u r e t o t e s t i f y , but was q u o t i n g defense c o u n s e l ' s own 

argument. T h i s was a p e r m i s s i b l e r e p l y i n k i n d t o defense 

c o u n s e l ' s argument. S t a n l e y v. S t a t e , [Ms. CR-06-2236, A p r i l 

29, 2011] So. 3d ( A l a . Crim. App. 2011). See a l s o 

B a l l a r d v. S t a t e , 767 So. 2d 1123, 1135 ( A l a . Crim. App. 1999) 

("A p r o s e c u t o r has a r i g h t t o r e p l y i n k i n d t o the argument of 

defense c o u n s e l . T h i s ' r e p l y - i n - k i n d ' d o c t r i n e i s based on 

fundamental f a i r n e s s . " ) . 

No e r r o r o c c u r r e d as a r e s u l t of the p r o s e c u t i o n ' s d i r e c t 

q u o t a t i o n of defense c o u n s e l ' s statement t o the j u r y . 

E. 

Woodward next argues t h a t , when the p r o s e c u t i o n urged the 

j u r y t o sentence Woodward t o death because the death p e n a l t y 
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i s a d e t e r r e n t , i t was i m p e r m i s s i b l y a r g u i n g d e t e r r e n c e as a 

n o n s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e . Woodward acknowledges 

t h a t t h i s C ourt has p r e v i o u s l y r e j e c t e d the argument t h a t the 

i n v o c a t i o n of d e t e r r e n c e i n c l o s i n g argument i s r e v e r s i b l e 

e r r o r , but he d i s a g r e e s w i t h t h i s C o u r t ' s p r i o r h o l d i n g on 

t h a t i s s u e . 

The Alabama Supreme Court has s t a t e d : " [ U ] r g i n g the j u r y 

t o render a v e r d i c t i n such a manner as t o p u n i s h the crime, 

p r o t e c t the p u b l i c from s i m i l a r o f f e n s e s , and d e t e r o t h e r s 

from c o m m i t t i n g s i m i l a r o f f e n s e s i s not improper argument." 

Ex p a r t e Walker, 972 So. 2d 737, 747 ( A l a . 2007), q u o t i n g 

S o c k w e l l v. S t a t e , 675 So. 2d 4, 36 ( A l a . Crim. App. 1993) . 

We are bound by pr e c e d e n t e s t a b l i s h e d by the Alabama Supreme 

Court and f i n d no e r r o r i n the p r o s e c u t i o n ' s comment. We 

note, t o o , t h a t the j u r y d i d not r e t u r n a v e r d i c t recommending 

the death sentence f o r Woodward. 

C o n c l u s i o n 

We have examined Woodward's a l l e g a t i o n s of improper 

p r o s e c u t o r i a l argument and have found no e r r o r . The 

p r o s e c u t o r s d i d not m i s s t a t e the law, p r e s e n t p e r s o n a l 

o p i n i o n s , draw improper comparisons between Woodward and the 
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v i c t i m , or comment on Woodward's f a i l u r e t o t e s t i f y . 

F urthermore, the p r o s e c u t i o n d i d not e r r when i t argued 

d e t e r r e n c e as a reason t o sentence Woodward t o death. No 

i n d i v i d u a l comments c o n s t i t u t e d e r r o r ; the complained-of 

comments, c u m u l a t i v e l y , a l s o d i d not c o n s t i t u t e e r r o r . 

Woodward i s not e n t i t l e d t o any r e l i e f on t h i s c l a i m . 

XVI. 

Woodward argues t h a t the t r i a l c o u r t e r r e d when i t 

p e r m i t t e d the use of an o f f e n s e he committed when he was a 

j u v e n i l e t o sup p o r t an a g g r a v a t i n g c i r c u m s t a n c e -- t h a t he had 

p r e v i o u s l y been c o n v i c t e d of a v i o l e n t f e l o n y , § 13A-5-49(2), 

A l a . Code 1975. He argues t h a t the E i g h t h Amendment p r o h i b i t s 

s e n t e n c i n g c a p i t a l o f f e n d e r s t o death i f the o f f e n d e r was 

under the age of 18 a t the time of the o f f e n s e , Roper v.  

Simmons, 543 U.S. 551 (2005), and he contends t h a t 

c o n s i d e r a t i o n of a p r i o r f e l o n y committed when he was a 

j u v e n i l e i s p r o h i b i t e d as an i n d i r e c t use of a j u v e n i l e 

o f f e n s e as an a g g r a v a t i n g c i r c u m s t a n c e . Woodward d i d not 

r a i s e t h i s argument i n the t r i a l c o u r t , so we re v i e w i t f o r 

p l a i n e r r o r o n l y . 
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The S t a t e p r e s e n t e d e v i d e n c e a t the p e n a l t y phase of 

Woodward's t r i a l t o e s t a b l i s h t h a t Woodward had a p r i o r 

c o n v i c t i o n f o r manslaughter, and Woodward acknowledged t o the 

j u r y t h a t he had been c o n v i c t e d of manslaughter and t h a t t h a t 

c o n v i c t i o n c o u l d be used as an a g g r a v a t i n g c i r c u m s t a n c e . (R. 

1368.) The j u r y found t h a t a g g r a v a t i n g c i r c u m s t a n c e t o e x i s t , 

as d i d the t r i a l judge i n h i s s e n t e n c i n g o r d e r . A l t h o u g h 

Woodward was a j u v e n i l e when he committed the crime, he was 

t r i e d as an a d u l t and was c o n v i c t e d and sentenced t o 15 

y e a r s ' imprisonment. (C. 918.) T h e r e f o r e , the c o n v i c t i o n was 

p r o p e r l y c o n s i d e r e d by the t r i a l c o u r t as an a g g r a v a t i n g 

c i r c u m s t a n c e . Yancey v. S t a t e , 65 So. 3d 452, 477-78 ( A l a . 

Crim. App. 2009). The o p i n i o n i n Yancey was ren d e r e d years 

a f t e r the d e c i s i o n i n Roper; the r e a s o n i n g i n Roper d i d not 

then, and i t does not now, p r o h i b i t the c o n s i d e r a t i o n , as an 

a g g r a v a t i n g c i r c u m s t a n c e , of a p r i o r a d u l t c o n v i c t i o n f o r a 

crime of v i o l e n c e , even i f the crime was committed when the 

o f f e n d e r was under the age of 18. We agree w i t h the r e a s o n i n g 

e x p r e s s e d i n U n i t e d S t a t e s v. W i l k s , 464 F.3d 1240 (11th C i r . 

2006), i n which the U n i t e d S t a t e s Court of Appeals f o r the 

E l e v e n t h C i r c u i t h e l d t h a t the r e a s o n i n g i n Roper d i d not 
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p r o h i b i t u s i n g a y o u t h f u l - o f f e n d e r c o n v i c t i o n t o enhance the 

sentence of an a d u l t o f f e n d e r . The Court s t a t e d : 

"Roper h e l d o n l y t h a t the E i g h t h Amendment p r o h i b i t s 
s e n t e n c i n g c a p i t a l o f f e n d e r s t o death i f the 
o f f e n d e r was under the age of e i g h t e e n a t the time 
of the o f f e n s e . 

"Our c o n c l u s i o n t h a t y o u t h f u l o f f e n d e r 
c o n v i c t i o n s can q u a l i f y as p r e d i c a t e o f f e n s e s f o r 
sentence enhancement purposes remains v a l i d because 
Roper does not d e a l s p e c i f i c a l l y -- or even 
t a n g e n t i a l l y -- w i t h sentence enhancement. I t i s 
one t h i n g t o p r o h i b i t c a p i t a l punishment f o r those 
under the age of e i g h t e e n , but an e n t i r e l y d i f f e r e n t 
t h i n g t o p r o h i b i t c o n s i d e r a t i o n of p r i o r y o u t h f u l 
o f f e n s e s when s e n t e n c i n g c r i m i n a l s who c o n t i n u e 
t h e i r i l l e g a l a c t i v i t y i n t o a d u l t h o o d . Roper does 
not mandate t h a t we wipe c l e a n the r e c o r d s of e v e r y 
c r i m i n a l on h i s or her e i g h t e e n t h b i r t h d a y . " 

U n i t e d S t a t e s v. W i l k s , 464 F.3d a t 1243. 

Woodward i s not e n t i t l e d t o r e l i e f on t h i s c l a i m of 

e r r o r . 

X V I I . 

Woodward argues t h a t the t r i a l c o u r t e r r e d when i t d e n i e d 

h i s motion f o r a change of venue because, he says, the t r i a l 

c o u r t f a i l e d t o c o n s i d e r i n f l a m m a t o r y and p r e j u d i c i a l comments 

p o s t e d by r e a d e r s i n response t o a r t i c l e s i n the o n l i n e 

v e r s i o n of the l o c a l newspapers and on o t h e r I n t e r n e t 

W e b s ites. He contends t h a t the I n t e r n e t s o u r c e s , when 
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c o n s i d e r e d w i t h t r a d i t i o n a l news s o u r c e s , demonstrated 

p e r v a s i v e , p r e j u d i c i a l p u b l i c i t y i n Montgomery County t h a t 

n e c e s s i t a t e d a change of venue. 

B e f o r e t r i a l Woodward f i l e d a motion f o r a change of 

venue i n which he c i t e d numerous news r e p o r t s about the crime, 

the v i c t i m , and the p e r p e t r a t o r . He s t a t e d t h a t "much of what 

has been r e p o r t e d i n the media about the case i s 

i n a d m i s s i b l e . " (C. 320.) He a l s o quoted statements from 

l e t t e r s t o the e d i t o r i n the l o c a l newspaper and from v a r i o u s 

I n t e r n e t p o s t i n g s t h a t , he s a i d , showed "a v i s c e r a l h a t r e d " of 

him and would l e a d one t o conclude t h a t he c o u l d not get a 

f a i r t r i a l i n Montgomery County as a r e s u l t of the p r e s u m p t i v e 

p r e j u d i c e . (C. 313.) The S t a t e of Alabama f i l e d a response 

t o Woodward's motion and argued t h a t a change of venue was not 

w a r r a n t e d . The t r i a l c o u r t h e l d a h e a r i n g on the motion; 

a f t e r c o n s i d e r i n g Woodward's motion and the a t t a c h e d e x h i b i t s , 

the S t a t e ' s response, and the p a r t i e s ' s arguments on the 

i s s u e , the t r i a l c o u r t d e n i e d the motion. The t r i a l c o u r t 

s t a t e d t h a t the p u b l i c i t y had f o c u s e d on the death of the 

p o l i c e o f f i c e r , and t h a t the i s s u e of who had committed the 

k i l l i n g had not been p r e j u d g e d i n the newspapers. (R. 58.) 
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Woodward's p r i m a r y argument on a p p e a l i s t h a t , i n so 

r u l i n g , the t r i a l c o u r t f a i l e d t o c o n s i d e r "new media s o u r c e s " 

-- i . e . , the comments made on the I n t e r n e t -- and t h a t 

c o n s i d e r a t i o n of those o n l i n e comments i n a d d i t i o n t o 

t r a d i t i o n a l news sources demonstrated t h a t a change i n venue 

was r e q u i r e d . We d i s a g r e e . 

F i r s t , t o the e x t e n t Woodward argues t h a t the t r i a l c o u r t 

f a i l e d t o c o n s i d e r I n t e r n e t comments when e v a l u a t i n g 

Woodward's motion f o r a change of venue, the r e c o r d r e v e a l s 

o t h e r w i s e . D u r i n g the h e a r i n g on the motion f o r a change of 

venue, when Woodward i n i t i a l l y s t a t e d , " I b e l i e v e the Court 

has r e c e i v e d and rea d b o t h my motion w i t h i t s s e v e r a l 

a t t a c hments," the t r i a l c o u r t responded, " S e v e r a l . " (R. 36.) 

Woodward than p r o v i d e d the p r o s e c u t i o n and the t r i a l c o u r t 

w i t h another o n l i n e news a r t i c l e and c a l l e d the c o u r t ' s 

a t t e n t i o n t o the re a d e r comments p o s t e d a f t e r the a r t i c l e , 

a r g u i n g t h a t the defense had e s t a b l i s h e d p r e s u m p t i v e p r e j u d i c e 

based on a l l the p u b l i c i t y and comments a s s o c i a t e d w i t h the 

media a r t i c l e s . Woodward then d i s c u s s e d and quoted from many 

of the I n t e r n e t p o s t s he had i n c l u d e d a l o n g w i t h the motion, 

and the t r i a l c o u r t knowledgeably commented on some of the 
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p o s t s , and c l e a r l y s t a t e d t h a t i t had r e a d and c o n s i d e r e d 

Woodward's motion. (R. 46.) Thus, the r e c o r d b e l i e s 

Woodward's p r i m a r y a s s e r t i o n -- t h a t the t r i a l c o u r t had 

f a i l e d t o c o n s i d e r the "new" media s o u r c e s i n the form of 

o n l i n e comments and p o s t s . 

Second, t o the e x t e n t Woodward argues t h a t the t r i a l 

c o u r t e r r e d when i t d e n i e d the motion f o r a change of venue 

because the community was s a t u r a t e d w i t h p r e j u d i c i a l p r e t r i a l 

p u b l i c i t y , we d i s a g r e e . 

"The r i g h t of an accused t o be t r i e d by a f a i r 
and i m p a r t i a l j u r y i s guaranteed by the S i x t h 
Amendment of the U n i t e d S t a t e s C o n s t i t u t i o n which 
s t a t e s t h a t 'In a l l c r i m i n a l p r o s e c u t i o n s , the 
accused s h a l l e n j o y the r i g h t t o a speedy and p u b l i c 
t r i a l , by an i m p a r t i a l j u r y . A r t i c l e I , § 6 of 
the Alabama C o n s t i t u t i o n of 1901 s t a t e s , i n p a r t : 
'That i n a l l c r i m i n a l p r o s e c u t i o n s , the accused has 
a r i g h t t o ... a speedy, p u b l i c t r i a l , by an 
i m p a r t i a l j u r y ' 

"The Supreme Court of the U n i t e d S t a t e s has h e l d 
t h a t i f an accused can not o b t a i n an i m p a r t i a l j u r y 
i n the d i s t r i c t where he i s b e i n g t r i e d then the 
c o u r t s h o u l d t r a n s f e r the case t o another d i s t r i c t 
where the j u r o r s are f r e e of b i a s . Rideau v.  
L o u i s i a n a , 373 U.S. 723 (1963). T h i s guarantee has 
a l s o been c o d i f i e d i n t h i s s t a t e i n A l a . Code 1975, 
§ 15-2-20. Rule 10.1, A l a . R. Crim. P., i s t o the 
same e f f e c t . " 

Hunt v. S t a t e , 642 So. 2d 999, 1042 ( A l a . Crim. App. 1993), 

a f f ' d , 642 So. 2d 1060 ( A l a . 1994). 
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Rule 10.1(b), A l a . R. Crim. P., p r o v i d e s : "The burden i s 

upon the defendant t o show t o the r e a s o n a b l e s a t i s f a c t i o n of 

the c o u r t t h a t a f a i r and i m p a r t i a l t r i a l and an u n b i a s e d 

v e r d i c t cannot be r e a s o n a b l y e x p e c t e d i n the county i n which 

the defendant i s t o be t r i e d . " A t r i a l c o u r t ' s r u l i n g on a 

motion f o r a change of venue i s r e v i e w e d f o r an abuse of 

d i s c r e t i o n . 

"'Absent a showing of abuse of 
d i s c r e t i o n , a t r i a l c o u r t ' s r u l i n g on a 
motion f o r change of venue w i l l not be 
o v e r t u r n e d . Ex p a r t e Magwood, 426 So. 2d 
929, 931 ( A l a . 1983) . In o r d e r t o g r a n t a 
motion f o r change of venue, the defendant 
must prove t h a t t h e r e e x i s t e d a c t u a l 
p r e j u d i c e a g a i n s t the defendant or t h a t the 
community was s a t u r a t e d w i t h p r e j u d i c i a l 
p u b l i c i t y . Sheppard v. Maxwell, 384 U.S. 
333 (1966); F r a n k l i n v. S t a t e , 424 So. 2d 
1353 ( A l a . Crim. App. 1982). Newspaper 
a r t i c l e s or w i d e s p r e a d p u b l i c i t y , w i t h o u t 
more, are i n s u f f i c i e n t t o g r a n t a motion 
f o r change of venue. Anderson v. S t a t e , 
362 So. 2d 1296, 1298 ( A l a . Crim. App. 
1978). 

Ex p a r t e Grayson, 479 So. 2d 76, 80 ( A l a . 1985). 

When a defendant a l l e g e s t h a t "presumed p r e j u d i c e " 

e x i s t s , the defendant must show t h a t p r e t r i a l p u b l i c i t y i s 

s u f f i c i e n t l y p r e j u d i c i a l and i n f l a m m a t o r y and t h a t the 

p r e j u d i c i a l p r e t r i a l p u b l i c i t y s a t u r a t e d the community where 
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the t r i a l s was t o be h e l d . Coleman v. Kemp, 778 F.2d 1487 

(11th C i r . 1985). " ' P u b l i c i t y ' and ' p r e j u d i c e ' are not the 

same t h i n g . Excess p u b l i c i t y does not a u t o m a t i c a l l y or 

n e c e s s a r i l y mean t h a t the p u b l i c i t y was p r e j u d i c i a l . " Hunt v.  

S t a t e , 642 So. 2d a t 1043. Rat h e r , a defendant a l l e g i n g 

presumed p r e j u d i c e must show t h a t "a f e e l i n g of deep and 

b i t t e r p r e j u d i c e e x i s t s i n [the county] as a r e s u l t of the 

p u b l i c i t y . " Ex p a r t e Fowler, 574 So. 2d 745, 747 ( A l a . 1990), 

c i t i n g H o l l a d a y v. S t a t e , 549 So. 2d 122 ( A l a . Crim. App. 

1988), a f f ' d , Ex p a r t e H o l l a d a y , 549 So. 2d 135 ( A l a . 1989). 

In d e t e r m i n i n g whether the "presumed-prejudice" s t a n d a r d 

e x i s t s the t r i a l c o u r t must c o n s i d e r the t o t a l i t y of the 

s u r r o u n d i n g c i r c u m s t a n c e s . P a t t o n v. Yount, 467 U.S. 1025 

(1984); Murphy v. F l o r i d a , 421 U.S. 794 (1975); I r v i n v. Dowd, 

366 U.S. 717 (1961). The p r e s u m p t i v e - p r e j u d i c e s t a n d a r d i s 

" r a r e l y " a p p l i c a b l e , and i s r e s e r v e d f o r o n l y "extreme 

s i t u a t i o n s . " Coleman v. Kemp, 778 F.2d a t 1537. 

F i n a l l y , a t r i a l c o u r t ' s r u l i n g on a change-of-venue 

motion i s not l i g h t l y o v e r t u r n e d . 

"[T]he d e t e r m i n a t i o n of whether or not t o g r a n t 
a motion f o r change of venue i s g e n e r a l l y l e f t t o 
the sound d i s c r e t i o n of the t r i a l judge because he 
has the b e s t o p p o r t u n i t y t o a s s e s s any p r e j u d i c i a l 
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p u b l i c i t y a g a i n s t the defendant and any p r e j u d i c i a l 
f e e l i n g a g a i n s t the defendant i n the community which 
would make i t d i f f i c u l t f o r the defendant t o r e c e i v e 
a f a i r and i m p a r t i a l t r i a l . " 

N e l s o n v. S t a t e , 440 So. 2d 1130, 1132 ( A l a . Crim. App. 1983), 

quoted i n J o i n e r v. S t a t e , 651 So. 2d 1155, 1156 ( A l a . Crim. 

App. 1994). 

Woodward p r e s e n t e d the t r i a l c o u r t w i t h numerous 

anonymous p o s t s from o n l i n e I n t e r n e t s i t e s . A l t h o u g h we agree 

w i t h Woodward t h a t some of the comments were i n f l a m m a t o r y , 

n o t h i n g i n the r e c o r d i n d i c a t e s t h a t the o n l i n e comments by 

anonymous p o s t e r s were the e q u i v a l e n t of p r o o f of the "deep 

and b i t t e r p r e j u d i c e " i n the e n t i r e county r e s u l t i n g from 

media coverage. R a t h e r , as the S t a t e c o r r e c t l y p o i n t e d out a t 

the h e a r i n g , the e v i d e n c e i n d i c a t e d t h a t many of the p o s t i n g s 

were not s u b m i t t e d by r e s i d e n t s of Montgomery County, and i t 

i s c l e a r from e x h i b i t s t h a t the p o s t s r e p r e s e n t e d p e r s o n a l 

o p i n i o n and commentary and were not c r e a t e d by news w r i t e r s or 

o f f e r e d as news coverage. N o t h i n g i n the r e c o r d even w a r r a n t s 

an i n f e r e n c e t h a t those o n l i n e statements were w i d e l y r e a d by 

Montgomery County r e s i d e n t s who made up the p o t e n t i a l p o o l of 

j u r o r s . Furthermore, n o t h i n g i n the r e c o r d i n d i c a t e s t h a t the 

p o s t e d e n t r i e s r e f l e c t e d the f i x e d o p i n i o n s of anyone who 
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might be i n the p o o l of the p o t e n t i a l j u r o r s or even the 

g e n e r a l p u b l i c i n Montgomery County a t the time of Woodward's 

t r i a l . 

In M c M i l l a n v. S t a t e , [Ms. CR-08-1954, Nov. 5, 2010] 

So. 3d ( A l a . Crim. App. 2010), t h i s Court r e j e c t e d an 

argument s i m i l a r t o the one Woodward has r a i s e d here. We 

h e l d , i n r e l e v a n t p a r t : 

" D e s p i t e M c M i l l a n ' s r e f e r e n c e t o c e r t a i n 
u n f l a t t e r i n g comments made on b l o g s on c e r t a i n Web 
s i t e s , t h i s alone d i d not r e q u i r e a change of venue. 
See U n i t e d S t a t e s v. Happ, (No. CR2-0 6-12 9 ( 8 ) , 
November 25, 2008) (S.D. Ohio 2008) (not r e p o r t e d i n 
F. Supp. 2d) ('the presence of a web b l o g c o n t a i n i n g 
n e g a t i v e a r t i c l e s r e g a r d i n g Happ does not r e q u i r e a 
change of venue t o another d i s t r i c t . The coverage 
on t h a t b l o g has not c r e a t e d an i n f l a m m a t o r y , 
c i r c u s - l i k e atmosphere i n the court-house and the 
Columbus j u r y p o o l . F o l e y [v. P a r k e r ] , 488 F.3d 
[377] a t 387 [ ( 2 0 0 7 ) ] . Furthermore, web based 
coverage i s not l o c a l i z e d and has an e q u a l p o t e n t i a l 
t o t a i n t a j u r y p o o l i n any d i s t r i c t . ' ) . Gotbaum v.  
C i t y of Phoenix, 617 F. Supp. 2d 878, 881-82 (D. 
A r i z . 2008) ('To be s u r e , some of the b l o g 
statements are d i s t u r b i n g l y m a l i c i o u s . The q u e s t i o n 
b e f o r e the C o u r t , however, i s not whether the b l o g 
a u t h o r s c o u l d s e r v e as f a i r and i m p a r t i a l j u r o r s , 
but whether an i m p a r t i a l j u r y can be s e l e c t e d from 
among the 1.6 m i l l i o n c i t i z e n s , from f i v e c o u n t i e s , 
who make up the C o u r t ' s j u r y p o o l . ' ) . S t a t e v.  
B e r e c z , (No. 08CA48, January 21, 2010)(Ohio Ct. App. 
2010) (not r e p o r t e d i n N.E.2d) ('In the absence of 
showing r e s u l t i n g b i a s , " p r e t r i a l p u b l i c i t y -- even 
p e r v a s i v e , adverse p u b l i c i t y -- does not i n e v i t a b l y 
l e a d t o an u n f a i r t r i a l . " S t a t e v. Lundgren, 73 
Ohio S t . 3d 474, 479, 1995-Ohio-227, 653 N.E.2d 304, 
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q u o t i n g Nebraska Press Assn. v. Stewart [ S t u a r t ] 
(1976), 427 U.S. 539, 554.')." 

M c M i l l a n v. S t a t e , So. 3d a t . 

As i n M c M i l l a n , we f i n d t h a t the u n s o l i c i t e d , unreviewed, 

l a r g e l y anonymous o n l i n e comments d i d not r i s e t o the l e v e l of 

s a t u r a t e d , p r e j u d i c i a l media coverage. Moreover, we b e l i e v e 

t h a t any r e a d e r s of the comments would v a l u e those comments a t 

t h e i r t r u e worth and not as "news coverage" a t a l l . 

As f o r Woodward's a l l e g a t i o n s t h a t the news a r t i c l e s i n 

p r i n t and o n l i n e a l s o e s t a b l i s h e d p r o o f t h a t a change of venue 

was n e c e s s a r y , we d i s a g r e e . C e r t a i n l y the s h o o t i n g of a 

Montgomery p o l i c e o f f i c e r d u r i n g the course of a t r a f f i c s t o p 

and the a r r e s t and upcoming t r i a l of the accused s h o o t e r 

g e n e r a t e d w i d e s p r e a d media coverage. That f a c t , a l o n e , 

however, c o u l d not support a f i n d i n g of presumed p r e j u d i c e . 

The media coverage, moreover, c o n t a i n e d l a r g e l y f a c t u a l 

r e p o r t s about the s h o o t i n g and the events s u r r o u n d i n g O f f i c e r 

Houts's death and about the i n v e s t i g a t i o n and p r o s e c u t i o n . 

The r e p o r t s were not i n h e r e n t l y p r e j u d i c i a l , i n f l a m m a t o r y , or 

s e n s a t i o n a l . Furthermore, the p u b l i c i t y s u r r o u n d i n g the case 

d i m i n i s h e d s u b s t a n t i a l l y i n the n e a r l y two years between the 

s h o o t i n g and the time of t r i a l . "The passage of time tends t o 
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b r i n g o b j e c t i v i t y t o a case i n which t h e r e has been e x t e n s i v e 

p r e t r i a l p u b l i c i t y . " Ex p a r t e Fowler, 574 So. 2d 745, 748-49 

( A l a . 1990). 

The p r e s u m p t i v e - p r e j u d i c e s t a n d a r d r e c o g n i z e d i n Rideau  

v. L o u i s i a n a , 373 U.S. 723 (1963), i s t o be a p p l i e d o n l y i n 

extreme s i t u a t i o n s i n which a defendant can show t h a t he or 

she cannot r e c e i v e a f a i r t r i a l because the community was so 

s a t u r a t e d w i t h p r e j u d i c i a l p r e t r i a l p u b l i c i t y . Woodward d i d 

not make a showing t h a t h i s case i s i n t h a t r a r e c a t e g o r y . We 

h o l d t h a t the t r i a l c o u r t d i d not abuse i t s s u b s t a n t i a l 

d i s c r e t i o n when i t d e n i e d Woodward's motion f o r a change of 

venue. 

X V I I I . 

Woodward next argues t h a t the t r i a l c o u r t e r r e d when i t 

f a i l e d t o conduct a r e a s o n a b l e i n q u i r y i n t o j u r o r misconduct 

upon l e a r n i n g t h a t a j u r o r had spoken t o a news r e p o r t e r 

d u r i n g a b r e a k i n the t r i a l . He argues t h a t a remand i s 

r e q u i r e d t o conduct an i n q u i r y i n t o p o s s i b l e j u r o r misconduct. 

D u r i n g a r e c e s s near the b e g i n n i n g of the t r i a l the c o u r t 

i n f o r m e d the p a r t i e s t h a t a deputy t o l d him t h a t he had seen 

a r e p o r t e r f o r a l o c a l t e l e v i s i o n s t a t i o n t a l k i n g t o one of 
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the j u r o r s . The c o u r t s t a t e d t h a t the deputy t o l d the 

r e p o r t e r not t o t a l k t o the j u r o r s . The t r i a l c o u r t brought 

the r e p o r t e r i n t o the courtroom and, i n the presence of bo t h 

p a r t i e s , asked the r e p o r t e r about the i n c i d e n t . The r e p o r t e r 

e x p l a i n e d t h a t she knew the j u r o r because the j u r o r worked a t 

a department s t o r e , and they had spoken about the j u r o r ' s j o b . 

The t r i a l c o u r t asked the r e p o r t e r i f the o n l y t o p i c she and 

the j u r o r had d i s c u s s e d was the j u r o r ' s j o b , and the r e p o r t e r 

a s s u r e d the c o u r t t h a t i t was, and she s a i d she would not 

speak t o the j u r o r anymore d u r i n g the t r i a l . (R. 844-45.) 

A f t e r the t r i a l c o u r t spoke t o the r e p o r t e r , Woodward d i d 

not make r a i s e any o b j e c t i o n s or r e q u e s t any a d d i t i o n a l a c t i o n 

from the t r i a l c o u r t . Woodward now argues t h a t the t r i a l 

c o u r t f a i l e d t o conduct a r e a s o n a b l e i n v e s t i g a t i o n of the 

c o n t a c t between the j u r o r and the r e p o r t e r and t h a t the c o u r t 

f a i l e d t o p r o t e c t h i s c o n s t i t u t i o n a l r i g h t s . Woodward r a i s e d 

no o b j e c t i o n i n the t r i a l c o u r t about the c o u r t ' s r e s o l u t i o n 

of the i s s u e ; t h e r e f o r e , we r e v i e w Woodward's argument o n l y 

f o r p l a i n e r r o r . 
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F i r s t , Woodward does not argue what the t r i a l c o u r t 

f a i l e d t o do and what a d d i t i o n a l a c t i o n s by the t r i a l c o u r t 

would have c o n s t i t u t e d a " r e a s o n a b l e i n q u i r y " by the c o u r t . 

Second, we f i n d t h a t the t r i a l c o u r t d i d , i n f a c t , 

conduct a r e a s o n a b l e i n q u i r y under the c i r c u m s t a n c e s and we 

f i n d no reason t o remand the case f o r a d d i t i o n a l p r o c e e d i n g s , 

p a r t i c u l a r l y i n view of the f a c t t h a t Woodward d i d not 

i n d i c a t e any d i s s a t i s f a c t i o n w i t h the t r i a l c o u r t ' s i n q u i r y , 

d i d not r a i s e an o b j e c t i o n a t t r i a l when the t r i a l c o u r t 

conducted the i n q u i r y i n t o the m a t t e r , and d i d not make a 

motion f o r a m i s t r i a l when the t r i a l c o u r t completed i t s 

i n q u i r y . 

"Whether t h e r e has been a communication w i t h a j u r o r and 

whether i t has caused p r e j u d i c e are q u e s t i o n s of f a c t t o be 

d e t e r m i n e d by the t r i a l c o u r t i n the e x e r c i s e of sound 

d i s c r e t i o n . " G a f f n e y v. S t a t e , 342 So. 2d 403, 404 ( A l a . 

Crim. App. 1976). "An u n a u t h o r i z e d c o n t a c t between the j u r o r s 

and a w i t n e s s does not n e c e s s a r i l y r e q u i r e the g r a n t i n g of a 

m i s t r i a l . I t i s w i t h i n the d i s c r e t i o n of the t r i a l c o u r t t o 

determine whether an improper c o n t a c t between a j u r o r and a 

w i t n e s s was p r e j u d i c i a l t o the accused." Ex p a r t e Weeks, 456 
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So. 2d 404, 407 ( A l a . 1984), quoted i n Knox v. S t a t e , 571 So. 

2d 389, 391 ( A l a . Crim. App. 1990). 

"In H o l l a n d v. S t a t e , 588 So. 2d 543 ( A l a . Crim. 
App. 1991), a case i n v o l v i n g a l l e g e d j u r o r 
c o n t a m i n a t i o n , t h i s c o u r t r e v e r s e d because the t r i a l 
c o u r t undertook no i n q u i r y i n t o the c i r c u m s t a n c e s of 
the a l l e g e d improper communication. We observed 
t h a t 

"'[a] motion f o r m i s t r i a l " i s addressed t o 
the sound d i s c r e t i o n of the t r i a l c o u r t , 
and i t s r u l i n g w i l l not be r e v e r s e d i n the 
absence of a c l e a r showing of abuse of 
d i s c r e t i o n . " Ex p a r t e J e f f e r s o n , 473 So. 
2d 1110, 1114 ( A l a . 1985) (1986). In cases 
i n v o l v i n g j u r o r misconduct, a t r i a l c o u r t 
g e n e r a l l y w i l l not be h e l d t o have abused 
i t s d i s c r e t i o n "where the t r i a l c o u r t 
i n v e s t i g a t e s the c i r c u m s t a n c e s under which 
the remark was made, i t s sub s t a n c e , and 
determines t h a t the r i g h t s of the a p p e l l a n t determines 
were not p 
v. S t a t e , 344 So. 2d 
were not p r e j u d i c e d by the remark." Bascom 
v. S t a t e , 344 So. 2d 218, 222 ( A l a . Crim. 
App. 1977). However, the t r i a l judge has 
a duty t o conduct a " r e a s o n a b l e 
i n v e s t i g a t i o n of i r r e g u l a r i t i e s c l a i m e d t o 
have been committed" b e f o r e he conc l u d e s 
t h a t the r i g h t s of the accused have not 
been compromised. P h i l l i p s v. S t a t e , 462 
So. 2d 981, 990 ( A l a . Crim. App. 1984).' 

" H o l l a n d , 588 So. 2d a t 546. What c o n s t i t u t e s a 
'reasonable i n v e s t i g a t i o n of i r r e g u l a r i t i e s c l a i m e d 
to have been committed' w i l l n e c e s s a r i l y d i f f e r i n 
each case. A s i g n i f i c a n t p a r t of the d i s c r e t i o n 
e n j o y e d by the t r i a l c o u r t i n t h i s a rea l i e s i n 
d e t e r m i n i n g the scope of the i n v e s t i g a t i o n t h a t 
s h o u l d be conducted." 

147 



CR-08-0145 

S i s t r u n k v. S t a t e , 596 So. 2d 644, 648 ( A l a . Crim. App. 

1992). 

Upon b e i n g i n f o r m e d by a deputy about the c o n t a c t between 

the j u r o r and the r e p o r t e r , the t r i a l c o u r t i n f o r m e d the 

p a r t i e s , then e x e r c i s e d i t s c o n s i d e r a b l e d i s c r e t i o n by 

q u e s t i o n i n g the r e p o r t e r about the c o n t e n t of the 

c o n v e r s a t i o n . A f t e r b e i n g a s s u r e d by the r e p o r t e r t h a t the 

c o n v e r s a t i o n was u n r e l a t e d t o the t r i a l , the c o u r t admonished 

the r e p o r t e r and was s a t i s f i e d w i t h the i n q u i r y , and a l l 

i n d i c a t i o n s were t h a t Woodward was s a t i s f i e d as w e l l . There 

b e i n g no i n d i c a t i o n t h a t the c o n v e r s a t i o n was r e l a t e d t o the 

t r i a l , t h e r e was no reason t o conduct a d d i t i o n a l i n q u i r y t o 

determine whether the o t h e r j u r o r s would have been a f f e c t e d by 

a c o n v e r s a t i o n u n r e l a t e d t o the t r i a l . Woodward's f a i l u r e t o 

r a i s e any o b j e c t i o n t o the scope of the t r i a l c o u r t ' s i n q u i r y 

a t the time i t was conducted weighs a g a i n s t h i s c l a i m of 

p r e j u d i c e now. We f i n d no abuse of d i s c r e t i o n i n the t r i a l 

c o u r t ' s d e c i s i o n t o f o r g o a d d i t i o n a l i n q u i r y i n t o the m a t t e r , 

and we c e r t a i n l y f i n d no p l a i n e r r o r i n the t r i a l c o u r t ' s 

f a i l u r e t o conduct a d d i t i o n a l i n q u i r y under these 

c i r c u m s t a n c e s . 
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Woodward i s not e n t i t l e d t o r e l i e f on t h i s c l a i m . 

XIX. 

Woodward argues t h a t the t r i a l c o u r t v i o l a t e d R i n g v.  

A r i z o n a , 536 U.S. 584 (2002), i n s e v e r a l ways. He argues t h a t 

the t r i a l c o u r t v i o l a t e d R i n g : When i t f a i l e d t o r e q u i r e the 

S t a t e t o p r o v i d e p r e t r i a l n o t i c e of the a g g r a v a t i n g 

c i r c u m s t a n c e s i t i n t e n d e d t o prove; when i t p e r m i t t e d the 

S t a t e t o p r o s e c u t e the case even though i t d i d not a l l e g e the 

a g g r a v a t i n g c i r c u m s t a n c e s i n the i n d i c t m e n t ; and when i t 

overrode the j u r y ' s s e n t e n c i n g recommendation of l i f e 

imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e . Alabama law 

i s d i r e c t l y c o n t r a r y t o Woodward's c l a i m s of e r r o r . 

In R i n g , the U n i t e d S t a t e s Supreme Court a p p l i e d i t s 

e a r l i e r h o l d i n g i n A p p r e n d i v. New J e r s e y , 530 U.S. 466 

(2000), t o d e a t h - p e n a l t y cases and h e l d t h a t defendants i n 

c a p i t a l cases "are e n t i t l e d t o a j u r y d e t e r m i n a t i o n on any 

f a c t on which the l e g i s l a t u r e c o n d i t i o n s an i n c r e a s e i n t h e i r 

maximum punishment." R i n g , 53 6 U.S. a t 58 9. Alabama's d e a t h -

p e n a l t y s t a t u t e , which p r o v i d e s f o r a j u r y ' s recommendation as 

to s e n t e n c i n g and p l a c e s u l t i m a t e s e n t e n c i n g a u t h o r i t y i n the 
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t r i a l c o u r t , was not i n v a l i d a t e d by R i n g . See, e.g., Ex p a r t e  

Hodges, 856 So. 2d 936 ( A l a . 2003). 

A. 

In Lewis v. S t a t e , 24 So. 3d 480 ( A l a . Crim. App. 2006), 

t h i s Court c o n s i d e r e d , and r e j e c t e d , the f i r s t two c l a i m s 

Woodward now r a i s e s : 

" T h i s C o u r t , i n S t a l l w o r t h v. S t a t e , 
s p e c i f i c a l l y r e j e c t e d an argument v i r t u a l l y 
i d e n t i c a l t o Lewis's -- namely, t h a t 'the i n d i c t m e n t 
[ a g a i n s t him] was v o i d because i t f a i l e d t o i n c l u d e 
i n the i n d i c t m e n t the a g g r a v a t i n g c i r c u m s t a n c e s ' 
t h a t s u p p o r t e d the c a p i t a l o f f e n s e . 868 So. 2d a t 
1186. We r e j e c t e d S t a l l w o r t h ' s argument, h o l d i n g 
t h a t n e i t h e r R i n g v. A r i z o n a nor A p p r e n d i v. New  
J e r s e y m o d i f i e d p r i o r Alabama caselaw, 'which h o l d s 
t h a t a g g r a v a t i n g c i r c u m s t a n c e s do not have t o be 
a l l e g e d i n the i n d i c t m e n t . ' 868 So. 2d a t 1186. 
The i n d i c t m e n t r e t u r n e d a g a i n s t Lewis a d v i s e d him of 
the crime w i t h which he was charged -- the c a p i t a l 
o f f e n s e of murder d u r i n g k i d n a p p i n g , i n v i o l a t i o n of 
§ 13A- 5 - 4 0 ( a ) ( 1 ) , A l a . Code 1975 -- and s e t f o r t h 
the elements of the o f f e n s e t h a t the S t a t e was 
r e q u i r e d t o prove. I n c l u d e d i n the i n d i c t m e n t was 
the a g g r a v a t i n g c i r c u m s t a n c e of k i d n a p p i n g i n the 
f i r s t degree, thus p l a c i n g Lewis on n o t i c e t h a t , i f 
c o n v i c t e d , he c o u l d be f a c i n g a death sentence. 
Because t h i s s i n g l e a g g r a v a t i n g c i r c u m s t a n c e p l a c e d 
Lewis on n o t i c e t h a t , i f c o n v i c t e d of the charged 
o f f e n s e he c o u l d be f a c i n g a p o t e n t i a l death 
sentence, i t was unnecessary f o r the S t a t e t o amend 
the i n d i c t m e n t so t h a t i t i n c l u d e d a l l of the 
a g g r a v a t i n g c i r c u m s t a n c e s the S t a t e i n t e n d e d t o 
prove a t t r i a l . 

" L i k e w i s e , n e i t h e r R i n g v. A r i z o n a nor A p p r e n d i  
v. New J e r s e y r e q u i r e s t h a t an accused be p r o v i d e d 
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w i t h advance n o t i c e of a l l a g g r a v a t i n g c i r c u m s t a n c e s 
upon which the S t a t e i n t e n d s t o r e l y . Indeed, t h i s 
C o urt has s t a t e d the f o l l o w i n g w i t h r e g a r d t o the 
o t h e r enumerated a g g r a v a t i n g c i r c u m s t a n c e s l i s t e d i n 
§ 13A-5-49 t h a t are not elements of a c a p i t a l 
o f f e n s e : 

"'The a g g r a v a t i n g c i r c u m s t a n c e s 
enumerated i n § 13A-5-49 t h a t may l e a d t o 
the i m p o s i t i o n of the death p e n a l t y i n a 
c a p i t a l case are not elements of the 
o f f e n s e and are not r e q u i r e d t o be s e t 
f o r t h i n the i n d i c t m e n t . Dobard v. S t a t e , 
435 So. 2d 1338, 1347 ( A l a . Crim. App. 
1982), a f f ' d , 435 So. 2d 1351 ( A l a . 1983). 
A defendant has no r i g h t t o advance n o t i c e 
of the s t a t e ' s i n t e n t i o n t o r e l y on any of 
the a g g r a v a t i n g c i r c u m s t a n c e s . C l a r k v.  
Dugger, 834 F.2d 1561, 1566 (11th C i r . 
1987); K n o t t s v. S t a t e , 686 So. 2d 431 
( A l a . Crim. App. [1995]); R u f f i n v. S t a t e , 
397 So. 2d 277, 282 ( F l a . 1981). The l i s t 
of a g g r a v a t i n g c i r c u m s t a n c e s i n § 13A-5-49 
i s e x c l u s i v e and puts the defendant charged 
w i t h a c a p i t a l f e l o n y on n o t i c e of those 
c i r c u m s t a n c e s a g a i n s t which the defendant 
may be r e q u i r e d t o defend. T h i s s t a t u t o r y 
n o t i c e s a t i s f i e s c o ns t i t u t i o n a l 
r e q u i r e m e n t s . ' 

"Bush v. S t a t e , 695 So. 2d 70, 87 ( A l a . Crim. App. 
1995), a f f ' d , 695 So.2d 138 ( A l a . 1997). Cf. A r t h u r  
v. S t a t e , 711 So. 2d 1031 ( A l a . Crim. App. 1996), 
a f f ' d , 711 So. 2d 1097 ( A l a . 1997) (when a g g r a v a t i n g 
c i r c u m s t a n c e s r e l i e d on by the S t a t e are elements of 
the c a p i t a l o f f e n s e t h e y must be charged i n the 
i n d i c t m e n t ) . " 

Lewis v. S t a t e , 24 So. 3d a t 534-35. 
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Woodward i s not e n t i t l e d t o r e l i e f on e i t h e r of h i s f i r s t 

two c l a i m s f o r r e l i e f ; he r e c e i v e d the n o t i c e of a g g r a v a t i n g 

c i r c u m s t a n c e s he was l e g a l l y due. 

B. 

The Alabama Supreme Court has a l s o r e j e c t e d Woodward's 

t h i r d argument -- t h a t R i n g r e q u i r e s t h a t a j u r y and not a 

t r i a l c o u r t determine whether the a g g r a v a t i n g c i r c u m s t a n c e s 

outweigh the m i t i g a t i n g c i r c u m s t a n c e s . "The U n i t e d S t a t e s 

Supreme Court i n R i n g d i d not i n v a l i d a t e i t s e a r l i e r h o l d i n g 

i n H a r r i s v. Alabama, 513 U.S. 504 (1995), which u p h e l d § 

13A-5-47(e), A l a . Code 1975 -- commonly r e f e r r e d t o as the 

j u d i c i a l - o v e r r i d e s t a t u t e -- a g a i n s t c o n s t i t u t i o n a l a t t a c k . " 

Tomlin v. S t a t e , 909 So. 2d 213, 282 ( A l a . Crim. App. 2002), 

r e v ' d on o t h e r grounds, 909 So. 2d 283 ( A l a . 2003) . Woodward 

acknowledges t h a t i n Ex p a r t e Waldrop, 859 So. 2d 1181 ( A l a . 

2002), the Alabama Supreme Court h e l d t h a t the w e i g h i n g of the 

a g g r a v a t i n g c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s i s 

not a f a c t u a l d e t e r m i n a t i o n t h a t must be made by a j u r y , but 

he argues t h a t the Alabama Supreme C o u r t ' s r u l i n g was wrong. 

Having f a c e d p r e v i o u s c h a l l e n g e s t o the h o l d i n g i n Ex p a r t e  

Waldrop, t h i s C ourt has s t a t e d : "The d e c i s i o n i n Ex p a r t e 
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Waldrop has been c o n s i s t e n t l y f o l l o w e d and u p h e l d . " S t a n l e y 

v. S t a t e , [Ms. CR-06-2236, A p r i l 29, 2011] So. 3d , 

( A l a . Crim. App. 2011), c i t i n g M i t c h e l l v. S t a t e [Ms. 

CR-06-0827, August 27, 2010] So. 3d , ( A l a . Crim. 

App. 2010); Spencer v. S t a t e , 58 So. 3d 215, 248 ( A l a . Crim. 

App. 2008); Yeomans v. S t a t e , 898 So. 2d 878, 903 ( A l a . Crim. 

App. 2004); Ex p a r t e McNabb, 887 So. 2d 998, 1005-06 ( A l a . 

2004). Furthermore, as we a g a i n s t a t e d i n S t a n l e y , t h i s Court 

i s bound by Ex p a r t e Waldrop, as we are bound by a l l d e c i s i o n s 

of the Alabama Supreme C o u r t . I d . a t . See a l s o § 

12-3-16, A l a . Code 1975 ("The d e c i s i o n s of the Supreme Court 

s h a l l govern the h o l d i n g s and d e c i s i o n s of the c o u r t s of 

a p p e a l s , and the d e c i s i o n s and p r o c e e d i n g s of such c o u r t s of 

appeals s h a l l be s u b j e c t t o the g e n e r a l s u p e r i n t e n d e n c e and 

c o n t r o l of the Supreme Court as p r o v i d e d by C o n s t i t u t i o n a l 

Amendment No. 328."). 

The j u r y unanimously found the e x i s t e n c e of two 

a g g r a v a t i n g c i r c u m s t a n c e s -- t h a t Woodward had p r e v i o u s l y been 

c o n v i c t e d of a v i o l e n t f e l o n y , § 13A-5-49(2), A l a . Code 1975, 

and t h a t Woodward committed the c a p i t a l murder t o d i s r u p t or 

h i n d e r the l a w f u l e x e r c i s e of a governmental f u n c t i o n or the 
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enforcement of laws, § 13A-5-49(7), A l a . Code 1975. Only one 

a g g r a v a t i n g c i r c u m s t a n c e must e x i s t i n o r d e r t o impose a 

sentence of death, § 1 3 A - 5 - 4 5 ( f ) , A l a . Code 1975, and a j u r y ' s 

f i n d i n g of j u s t one a g g r a v a t i n g c i r c u m s t a n c e c o m p l i e s w i t h the 

requirement i n R i n g t h a t a j u r y make a f a c t u a l d e t e r m i n a t i o n 

t h a t makes a defendant e l i g i b l e f o r the death p e n a l t y . Ex  

p a r t e Waldrop, 859 So. 2d a t 1188-90. The p r o c e s s of w e i g h i n g 

the a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s was f o r the 

s e n t e n c e r , the t r i a l c o u r t , t o pe r f o r m . 

Woodward i s not e n t i t l e d t o r e l i e f on any of the R i n g 

c l a i m s . 

XX. 

Woodward argues t h a t Alabama's c a p i t a l - s e n t e n c i n g scheme 

i s u n c o n s t i t u t i o n a l f o r s e v e r a l r easons. He argues t h a t 

e x e c u t i o n of an o f f e n d e r f o l l o w i n g a recommendation by a j u r y 

of a sentence of l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 

p a r o l e v i o l a t e s the E i g h t h Amendment and the n a t i o n ' s e v o l v i n g 

s t a n d a r d s of decency, and i t r e s u l t s i n the a r b i t r a r y 

i m p o s i t i o n of the death p e n a l t y . He argues, a l s o , t h a t 

Alabama's j u d i c i a l - o v e r r i d e system has no m e a n i n g f u l 

r e g u l a t i o n of the s e n t e n c i n g r o l e s of j u r i e s and t r i a l c o u r t s , 
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and t h a t r e s u l t s i n the a r b i t r a r y , unequal a p p l i c a t i o n of the 

death sentence. 

The m a j o r i t y of Woodward's arguments have been c o n s i d e r e d 

and r e j e c t e d by the a p p e l l a t e c o u r t s of t h i s S t a t e , and some 

have a l s o been c o n s i d e r e d and r e j e c t e d by the U n i t e d S t a t e s 

Supreme C o u r t . See, e.g., H a r r i s v. Alabama, 513 U.S. 504 

(1995); 1 2 Ex p a r t e Hodges, 856 So. 2d 936 ( A l a . 2003). As we 

d i s c u s s e d i n M i t c h e l l v. S t a t e , [Ms. CR-06-0827 Aug. 27, 2010] 

So. 3d ( A l a . Crim. App. 2010): 

" I n i t i a l l y , t h i s Court notes t h a t the 
C o n s t i t u t i o n of the U n i t e d S t a t e s does not p r o h i b i t 
v e s t i n g the f i n a l s e n t e n c i n g a u t h o r i t y i n the 
c i r c u i t c o u r t . See Spaziano v. F l o r i d a , 468 U.S. 
[447 (1984)]. F u r t h e r , i n H a r r i s v. Alabama, the 
Supreme Court of the U n i t e d S t a t e s h e l d t h a t 
Alabama's s e n t e n c i n g s t a n d a r d , which (at t h a t time) 
r e q u i r e d o n l y t h a t the judge c o n s i d e r the j u r y ' s 
a d v i s o r y o p i n i o n , was ' c o n s i s t e n t w i t h e s t a b l i s h e d 
c o n s t i t u t i o n a l law.' 513 U.S. 504, 511 (1995). The 
Court went on t o e x p l a i n t h a t 'the E i g h t h Amendment 
does not r e q u i r e the S t a t e t o d e f i n e the weight the 
s e n t e n c i n g judge must a c c o r d an a d v i s o r y j u r y 
v e r d i c t . ' I d . a t 512. 

1 2Woodward acknowledges i n a f o o t n o t e of h i s b r i e f t h a t 
the U n i t e d S t a t e s Supreme Court has u p h e l d Alabama's 
s e n t e n c i n g - o v e r r i d e scheme a g a i n s t an a r b i t r a r i n e s s c h a l l e n g e , 
c i t i n g H a r r i s v. Alabama, 513 U.S. 504 (1995). He argues, 
however, t h a t H a r r i s s h o u l d be o v e r r u l e d . (Woodward's b r i e f , 
a t p. 145 n.89.) Of c o u r s e , t h i s Court has no a u t h o r i t y t o 
o v e r r u l e d e c i s i o n s of the U n i t e d S t a t e s Supreme C o u r t . 
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" T h e r e f o r e , M i t c h e l l ' s argument t h a t Alabama' 
j u d i c i a l - o v e r r i d e p r o v i s i o n i s u n c o n s t i t u t i o n a l i 
w i t h o u t m e r i t . 

"Moreover, Alabama's j u d i c i a l - o v e r r i d e p r o v i s i o n 
i s n o t, as M i t c h e l l a s s e r t s , s t a n d a r d l e s s . In 
r e j e c t i n g t h e argument t h a t Alabama's 
j u d i c i a l - o v e r r i d e p r o v i s i o n i s s t a n d a r d l e s s , the 
Alabama Supreme Court has h e l d : 

" ' T h i s Court i n Ex p a r t e A p i c e l l a , 809 
So. 2d 865 ( A l a . 2001), u p h e l d the 
c o n s t i t u t i o n a l i t y of h a v i n g a judge, not 
the j u r y , determine the punishment i n a 
c a p i t a l case. In Ex p a r t e T a y l o r , 808 So. 
2d 1215 ( A l a . 2001), t h i s Court h e l d t h a t 
the c a p i t a l - s e n t e n c i n g procedure s e t f o r t h 
i n §§ 13A-5-47 and 13A-5-53, A l a . Code 
1975, p r o v i d e d s u f f i c i e n t guidance t o 
p r e v e n t the a r b i t r a r y and c a p r i c i o u s 
i m p o s i t i o n of a death sentence. 
S p e c i f i c a l l y , the Court noted t h a t the 
c a p i t a l - s e n t e n c i n g procedure "ensures t h a t 
the t r i a l judge i s g i v e n adequate 
i n f o r m a t i o n and s u f f i c i e n t guidance i n 
d e c i d i n g whether t o a c c e p t or t o r e j e c t a 
j u r y ' s recommended sentence" and t h a t § 
13A-5-53, A l a . Code 1975, p r o v i d e d 
s u f f i c i e n t g u i d e l i n e s f o r an a p p e l l a t e 
d e t e r m i n a t i o n of "whether a t r i a l judge's 
o v e r r i d e of the j u r y ' s recommendation i s 
a p p r o p r i a t e i n a p a r t i c u l a r case." 808 So. 
2d a t 1219.' 

"Ex p a r t e J ackson, 836 So. 2d 979, 989 ( A l a . 2002) . 
See a l s o Ex p a r t e C a r r o l l , 852 So. 2d 833, 836 ( A l a . 
2002) ( e s t a b l i s h i n g s t a n d a r d under which the c i r c u i t 
c o u r t must weigh a j u r y ' s recommendation of l i f e i n 
p r i s o n w i t h o u t the p o s s i b i l i t y of p a r o l e ) . 
A c c o r d i n g l y , M i t c h e l l ' s argument t h a t Alabama's 
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j u d i c i a l - o v e r r i d e p r o v i s i o n i s ' s t a n d a r d l e s s ' and 
thus ' u n c o n s t i t u t i o n a l ' i s w i t h o u t m e r i t . " 

M i t c h e l l v. S t a t e , So. 3d a t . (Footnote omitted.) 

Woodward c l a i m s t h a t the e v o l v i n g s t a n d a r d s of decency 

and " w o r l d o p i n i o n " demonstrate an o p p o s i t i o n t o imposing the 

death sentence on an o f f e n d e r f o r whom a j u r y recommended a 

sentence of l i f e imprisonment w i t h o u t p a r o l e . He a l s o argues 

t h a t j u d i c i a l o v e r r i d e of a j u r y ' s recommended sentence of 

l i f e imprisonment v i o l a t e s the E i g h t h Amendment's 

p r o p o r t i o n a l i t y p r i n c i p l e , and he c i t e s Kennedy v. L o u i s i a n a , 

554 U.S. 407 (2008), Roper v. Simmons, 543 U.S. 551 (2005), 

and A t k i n s v. V i r g i n i a , 536 U.S. 304 (2002). The r a t i o n a l e of 

those cases do not s u p p o r t Woodward's c l a i m , however. 

In Kennedy, the U n i t e d S t a t e s Supreme Court h e l d t h a t the 

E i g h t h Amendment p r o h i b i t s the death p e n a l t y f o r rape of a 

c h i l d where the crime d i d not r e s u l t i n the death of the 

v i c t i m . In Roper v. Simmons, the U n i t e d S t a t e s Supreme Court 

h e l d t h a t " [ t ] h e E i g h t h and F o u r t e e n t h Amendments f o r b i d 

i m p o s i t i o n of the death p e n a l t y on o f f e n d e r s who were under 

the age of 18 when t h e i r crimes were committed." 543 U.S. a t 

578. Kennedy, Roper, and A t k i n s each l i m i t a p p l i c a t i o n of the 

death p e n a l t y and p r o s c r i b e e x e c u t i o n of c e r t a i n c a t e g o r i e s of 
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de f e n d a n t s , but none of the cases a p p l y t o the death p e n a l t y 

g e n e r a l l y or t o the system of j u d i c i a l - o v e r r i d e . 

In Spaziano v. F l o r i d a , the U n i t e d S t a t e s Supreme Court 

l o n g ago s t a t e d , when r e v i e w i n g F l o r i d a ' s c a p i t a l - s e n t e n c i n g 

s t a t u t e : 

"We are not persuaded t h a t p l a c i n g the 
r e s p o n s i b i l i t y on a t r i a l judge t o impose the 
sentence i n a c a p i t a l case i s so f u n d a m e n t a l l y a t 
odds w i t h contemporary s t a n d a r d s of f a i r n e s s and 
decency t h a t F l o r i d a must be r e q u i r e d t o a l t e r i t s 
scheme and g i v e f i n a l a u t h o r i t y t o the j u r y t o make 
the l i f e - o r - d e a t h d e c i s i o n . " 

468 U.S. 447, 465 (1984). The Supreme C o u r t ' s o p i n i o n s i n 

Kennedy, Roper, or A t k i n s do not i n d i c a t e a r e v e r s a l of the 

C o u r t ' s p r i o r d e t e r m i n a t i o n t h a t a c a p i t a l - s e n t e n c i n g system 

p r o v i d i n g f o r j u d i c i a l o v e r r i d e of a j u r y ' s recommended 

v e r d i c t i s c o n s t i t u t i o n a l . Woodward's e x p a n s i v e r e a d i n g of 

those cases i s unwarranted. 

The m a j o r i t y of the arguments Woodward r a i s e s i n support 

of h i s c l a i m s have been c o n s i d e r e d and r e j e c t e d , and a l l of 

the c l a i m s are m e r i t l e s s . For a l l the f o r e g o i n g r easons, 

Woodward's arguments as t o the c o n s t i t u t i o n a l i t y of Alabama's 

c a p i t a l - s e n t e n c i n g s t a t u t e are due t o be r e j e c t e d . 

XXI. 
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Woodward makes the f o l l o w i n g g e n e r a l argument as t o the 

c o n s t i t u t i o n a l i t y of the death p e n a l t y : 

" O b j e c t i v e e v i d e n c e of the n a t i o n ' s e v o l v i n g 
s t a n d a r d s of decency i n d i c a t e s t h a t the death 
p e n a l t y v i o l a t e s the E i g h t h Amendment. L e g i s l a t u r e s 
a c r o s s the c o u n t r y are c l e a r l y moving toward 
a b o l i t i o n , and the annual e x e c u t i o n t a l l y has f a l l e n 
i n r e c e n t y e a r s . T h e r e f o r e , the death p e n a l t y 
v i o l a t e s the E i g h t h Amendment, and r e v e r s a l of Mr. 
Woodward's death sentence i s r e q u i r e d . " 

(Woodward's b r i e f , a t p. 1 4 9 . ) ( F o o t n o t e s omitted.) 

Woodward d i d not r a i s e t h i s argument i n the t r i a l c o u r t , 

so we r e v i e w i t f o r p l a i n e r r o r o n l y , and we f i n d no p l a i n 

e r r o r . The argument Woodward r a i s e s on appea l has been 

c o n s i d e r e d and r e j e c t e d by t h i s C ourt and by the Alabama 

Supreme Co u r t . See M i t c h e l l v. S t a t e , [Ms. CR-06-0827, Aug. 

27, 2010] So. 3d , ( A l a . Crim. App. 2010), and 

cases c i t e d t h e r e i n . A d d i t i o n a l l y , when c o n s i d e r i n g whether 

Kentucky's l e t h a l i n j e c t i o n p r o t o c o l s a t i s f i e d the E i g h t h 

Amendment, the U n i t e d S t a t e s Supreme Court s a i d , "We b e g i n 

w i t h the p r i n c i p l e , s e t t l e d by Gregg [v. G e o r g i a , 428 U.S. 153 

(1976)], t h a t c a p i t a l punishment i s c o n s t i t u t i o n a l . See 428 

U.S., a t 177 ( j o i n t o p i n i o n of St e w a r t , P o w e l l , and Stevens, 

J J . ) . " Baze v. Rees, 535 U.S. 35, 47 (2008). 
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Woodward o f f e r s no b i n d i n g p r e c e d e n t i n su p p o r t of h i s 

argument, and t h i s Court i s not f r e e t o reexamine or o v e r r u l e 

b i n d i n g p r e c e d e n t from h i g h e r c o u r t s on t h i s i s s u e . 

Woodward i s not e n t i t l e d t o r e l i e f on t h i s c l a i m . 

X X I I . 

Woodward argues t h a t the c u m u l a t i v e e f f e c t of the e r r o r s 

enumerated i n h i s b r i e f r e q u i r e s a r e v e r s a l of h i s c o n v i c t i o n 

and sentence. 

"[W]hen no one i n s t a n c e amounts t o e r r o r a t a l l (as 

d i s t i n g u i s h e d from e r r o r not s u f f i c i e n t l y p r e j u d i c i a l t o be 

r e v e r s i b l e ) , the c u m u l a t i v e e f f e c t cannot w a r r a n t r e v e r s a l . " 

Ex p a r t e Woods, 789 So. 2d 941, 942-43 n.1 ( A l a . 2001). The 

Court f u r t h e r e x p l a i n e d c u m u l a t i v e - e r r o r a n a l y s i s as f o l l o w s : 

" [ W ] h i l e , under the f a c t s of a p a r t i c u l a r case, no 
s i n g l e e r r o r among m u l t i p l e e r r o r s may be 
s u f f i c i e n t l y p r e j u d i c i a l t o r e q u i r e r e v e r s a l under 
Rule 45, i f the accumulated e r r o r s have 'probably 
i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s of the 
p a r t i e s , ' then the c u m u l a t i v e e f f e c t of the e r r o r s 
may r e q u i r e r e v e r s a l . " 

I d . , q u o t i n g Rule 45, A l a . R. App. P. 

A f t e r a p p l y i n g the 

[ s u b s t i t u t e d p. 160] 
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c u m u l a t i v e - e r r o r s t a n d a r d s e t out i n Ex p a r t e Woods, sup r a , t o 

Woodward's a l l e g a t i o n of c u m u l a t i v e e r r o r , we have 

s c r u p u l o u s l y r e v i e w e d the r e c o r d and f i n d no e v i d e n c e 

i n d i c a t i n g t h a t the c u m u l a t i v e e f f e c t of any of the 

af o r e m e n t i o n e d n o n r e v e r s i b l e e r r o r s i n t h i s case a f f e c t e d 

Woodward's s u b s t a n t i a l r i g h t s a t t r i a l . 

Woodward i s not e n t i t l e d t o any r e l i e f on h i s c l a i m of 

c u m u l a t i v e e r r o r . 

X X I I I . 

As r e q u i r e d by § 13A-5-53, A l a . Code 1975, we w i l l 

address the p r o p r i e t y of Woodward's death sentence. 

Woodward was c o n v i c t e d of two counts of c a p i t a l murder, 

murder of a p o l i c e o f f i c e r w h i l e the o f f i c e r was on duty, a 

v i o l a t i o n of § 13A-5-40(a)(5), A l a . Code 1975, and murder by 

f i r i n g a weapon from i n s i d e a v e h i c l e , a v i o l a t i o n of §13A-5-

4 0 ( a ) ( 1 8 ) , A l a . Code 1975. 

Pursuant t o § 13A-5-53(a), A l a . Code 1975, we have 

rev i e w e d the s e n t e n c i n g p r o c e e d i n g s and we f i n d no e r r o r 

a d v e r s e l y a f f e c t i n g Woodward's r i g h t s d u r i n g those 

p r o c e e d i n g s . B e f o r e d e t e r m i n i n g the sentence, the t r i a l c o u r t 

c o n s i d e r e d a l l of the a v a i l a b l e e v i d e n c e , i n c l u d i n g the 
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pr e s e n t e n c e i n v e s t i g a t i o n r e p o r t , and h e a r d arguments about 

the a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s . In i t s 

s e n t e n c i n g o r d e r , the c i r c u i t c o u r t e n t e r e d w r i t t e n f i n d i n g s 

of f a c t summarizing the o f f e n s e and Woodward's p a r t i c i p a t i o n 

i n i t . The t r i a l c o u r t a l s o made s p e c i f i c w r i t t e n f i n d i n g s 

about the a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s . The c o u r t 

s t a t e d i t found two a g g r a v a t i n g c i r c u m s t a n c e s : 1) Woodward was 

p r e v i o u s l y c o n v i c t e d of a f e l o n y i n v o l v i n g the use or t h r e a t 

of v i o l e n c e , § 13A-5-49(2), A l a . Code 1975; and 2) Woodward 

committed the murder t o d i s r u p t or h i n d e r the enforcement of 

laws, § 13A-5-49(7), A l a . Code 1975. The t r i a l c o u r t 

c o n s i d e r e d the s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s and found 

t h a t none a p p l i e d i n t h i s case. The c o u r t found n o n s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e s o f f e r e d by Woodward t o e x i s t : 1) t h a t 

Woodward had a good r e l a t i o n s h i p w i t h h i s c h i l d r e n ; and 2) 

t h a t Woodward grew up i n a d y s f u n c t i o n a l f a m i l y . The t r i a l 

c o u r t c o n s i d e r e d the j u r y ' s 8-4 recommendation f o r a sentence 

of l i f e imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e as the 

t h i r d m i t i g a t i n g f a c t o r , see Ex p a r t e C a r r o l l , 852 So. 2d 833 

( A l a . 2002), and i n d i c a t e d i t gave t h a t f a c t o r most weig h t . 
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The c i r c u i t c o u r t then weighed the a g g r a v a t i n g and 

m i t i g a t i n g c i r c u m s t a n c e s and, w i t h a w e l l reasoned and 

thorough e x p l a n a t i o n f o r i t s r e a s o n s , determined t h a t the 

a g g r a v a t i n g c i r c u m s t a n c e s outweighed the m i t i g a t i n g 

c i r c u m s t a n c e s , and sentenced Woodward t o death. The p r o c e s s 

of w e i g h i n g the a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s -- of 

d e t e r m i n i n g the weight t o a t t a c h t o the c i r c u m s t a n c e s -- i s a 

mat t e r t h a t i s s t r i c t l y w i t h i n the d i s c r e t i o n of the t r i a l 

c o u r t . Smith v. S t a t e , 908 So. 2d 273, 298 ( A l a . Crim. App. 

2000). The t r i a l c o u r t c l e a r l y gave the m i t i g a t i n g 

c i r c u m s t a n c e s p r o f f e r e d by Woodward l i t t l e w e i g h t . The r e c o r d 

f u l l y s u p p o r t s the c i r c u i t c o u r t ' s f i n d i n g s , and we commend 

the c i r c u i t c o u r t f o r i t s thorough s e n t e n c i n g o r d e r . The 

r e c o r d does not r e f l e c t t h a t Woodward's sentence of death was 

imposed as the r e s u l t of the i n f l u e n c e of p a s s i o n , p r e j u d i c e , 

or any o t h e r a r b i t r a r y f a c t o r . See § 13A-5-53(b)(1), A l a . 

Code 1975. 

S e c t i o n 13A-5-53(b)(2), A l a . Code 1975, r e q u i r e s t h i s 

C o urt t o reweigh the a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s 

i n o r d e r t o determine whether Woodward's death sentence i s 

p r o p e r . We have i n d e p e n d e n t l y weighed the a g g r a v a t i n g 
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c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s , and we f i n d 

t h a t Woodward's death sentence i s a p p r o p r i a t e . 

S e c t i o n 1 3 A - 5 - 5 3 ( b ) ( 3 ) , A l a . Code 1975, r e q u i r e s t h i s 

C o u r t t o determine whether Woodward's death sentence i s 

e x c e s s i v e or d i s p r o p o r t i o n a t e when compared t o the p e n a l t y 

imposed i n s i m i l a r c a s es. Woodward was c o n v i c t e d of one count 

of murder of a p o l i c e o f f i c e r w h i l e the o f f i c e r was on duty 

and one count of murder by f i r i n g a weapon from i n s i d e a 

v e h i c l e . Sentences of death have been imposed f o r s i m i l a r 

crimes i n t h i s S t a t e . See A l b a r r a n v. S t a t e , [Ms. CR-07-2147, 

J u l y 29, 2011] So. 3d ( A l a . Crim. App. 2011); Woods v. 

S t a t e , 13 So. 3d 1 ( A l a . Crim. App. 2007); McNabb v. S t a t e , 

887 So. 2d 929 ( A l a . Crim. App. 2001), a f f ' d , 887 So. 2d 998 

( A l a . 2 0 0 4 ) ( a l l imposing death sentence i n f o r murder of 

p o l i c e o f f i c e r s ) . C o n s i d e r i n g b o t h the crime committed and 

the defendant, t h i s C ourt f i n d s t h a t Woodward's death sentence 

i s n e i t h e r e x c e s s i v e nor d i s p r o p o r t i o n a t e . 

F i n a l l y , t h i s Court has se a r c h e d the e n t i r e r e c o r d f o r 

any e r r o r t h a t may have a d v e r s e l y a f f e c t e d Woodward's 

s u b s t a n t i a l r i g h t s , see Rule 45A, A l a . R. App. P., and we have 

found none. 
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Woodward's c o n v i c t i o n s and death sentence are due t o be, 

and are hereby, a f f i r m e d . 

AFFIRMED. 

Windom, K e l l u m , Burke, and J o i n e r , J J . , concur. 
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