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WINDOM, P r e s i d i n g Judge. 

Lameca Dechawn Turner appeals h i s c o n v i c t i o n f o r c a p i t a l 

murder and h i s sentence of death. Turner was c o n v i c t e d of 

murder made c a p i t a l f o r t a k i n g the l i f e of Prakaschandra Shah 

d u r i n g the course of a robbe r y . See § 13A-5-40(a)(2), A l a . 

Code 1975. The j u r y , by a vote of 11-1, recommended t h a t 
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Turner be sentenced t o death. The c i r c u i t c o u r t f o l l o w e d the 

j u r y ' s recommendation and sentenced Turner t o death. 

Fo r the most p a r t , the f a c t s of Turner's crime are 

u n c o n t e s t e d . On A p r i l 20, 2004, Hepal Shah, Shah's s o n - i n -

law, was w o r k i n g a t the P e t r o Southeast M i n i - M a r t convenience 

s t o r e i n Dothan. Shah went t o the M i n i - M a r t t o take Hepal 

some food. While Shah was t h e r e , Hepal went i n t o the back of 

the s t o r e t o s t o c k a c o o l e r . While Hepal was i n the back of 

the s t o r e , Turner, Ray Grace, and C o r d e l l Turner e n t e r e d the 

s t o r e t o commit a robbery. Turner p o i n t e d a 9mm semi¬

a u t o m a t i c p i s t o l a t Shah, and Shah s a i d "no, no, no, no." (C. 

774.) A t some p o i n t d u r i n g the robbery, Turner shot Shah i n 

the lower abdomen and the b u l l e t e x i t e d Shah's body through 

h i s b u t t o c k s . A f t e r s h o o t i n g Shah, Turner and h i s a c c o m p l i c e s 

f l e d . Shah d i e d as a r e s u l t of the gunshot wound. 

A f t e r the c r i m e , Turner was a r r e s t e d , was r e a d h i s 

M i r a n d a 1 r i g h t s , and was i n t e r r o g a t e d by C o r p o r a l Frank 

M e r e d i t h , L i e u t e n a n t Tony Luker, and C a p t a i n Steve P a r r i s h of 

the Dothan P o l i c e Department. I n i t i a l l y , Turner d e n i e d any 

1Miranda v. A r i z o n a , 384 U.S. 436 (1966). 
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inv o l v e m e n t i n the robbery/murder. However, d u r i n g the course 

of the i n t e r r o g a t i o n , the o f f i c e r s c o n f r o n t e d him w i t h 

c o n f e s s i o n s of h i s two a c c o m p l i c e s , which i m p l i c a t e d Turner. 

S p e c i f i c a l l y , the a c c o m p l i c e s had b o t h i n f o r m e d the o f f i c e r s 

t h a t Turner was i n v o l v e d i n the ro b b e r y and t h a t he was the 

i n d i v i d u a l who shot Shah. C a p t a i n P a r r i s h i n f o r m e d Turner 

t h a t h i s a c c o m p l i c e s were " s a y i n g t h a t [ T u r n e r had] murdered 

somebody." (C. 769.) C a p t a i n P a r r i s h a l s o s t a t e d : 

" [ G r a c e and C o r d e l l ] s a i d t h a t you shot t h a t c l e r k . 
They showed how you done i t . When [ S h a h ] grabbed 
the phone you s a i d f * * * t h i s and you s h o t . " 

(C. 766.) L a t e r , one of the p o l i c e o f f i c e r s c o u l d be hea r d 

r e p e a t i n g the a c c o m p l i c e s ' statements t h a t Turner s a i d " f * * * 

t h i s " and shot Shah. 

A f t e r b e i n g r e p e a t e d l y c o n f r o n t e d w i t h h i s a c c o m p l i c e s ' 

c o n f e s s i o n s , Turner c o n f e s s e d . Turner s t a t e d t h a t he went t o 

the M i n i - M a r t w i t h Grace and Turner t o rob i t . Turner 

e x p l a i n e d t h a t he had the p i s t o l and t h a t he shot Shah. 

Turner, however, d e n i e d t h a t he shot Shah i n t e n t i o n a l l y . 

A c c o r d i n g t o Turner, w h i l e he was h o l d i n g the p i s t o l , he 

a c c i d e n t a l l y f i r e d the p i s t o l , s h o o t i n g Shah. A f t e r he 

a c c i d e n t a l l y shot Shah, he ran out of the s t o r e . 
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At t r i a l , defense c o u n s e l ' s t h e o r y o f the case was t h a t 

T u r n e r was not g u i l t y o f c a p i t a l murder because he d i d not 

i n t e n d t o shoot and k i l l Shah. D u r i n g v o i r d i r e o f the 

p o t e n t i a l j u r o r s , defense c o u n s e l i n f o r m e d the v e n i r e t h a t the 

defense s t i p u l a t e d t h a t Turner went t o the s t o r e t o commit a 

robbery. He was armed w i t h a 9mm p i s t o l . W h i l e Turner had 

the p i s t o l , a shot was f i r e d t h a t s t r u c k Shah, and Shah d i e d 

as a r e s u l t o f the gunshot wound. Counsel then t o l d the 

v e n i r e t h a t i n t e n t would be the o n l y i s s u e a t t r i a l . 

S p e c i f i c a l l y , c o u n s e l i n f o r m e d the v e n i r e t h a t i t was the 

defense's p o s i t i o n t h a t Turner shot Shah a c c i d e n t a l l y . 

L a t e r , defense c o u n s e l began h i s opening statement by 

d e c l a r i n g : " [ I ] t ' s not c a p i t a l murder, l a d i e s and gentlemen." 

(R. 267.) "What [Turner] i s here f o r t o d a y [ , ] he's not a s k i n g 

you t o l e t him go. He's here t o ' f e s s up and t e l l you what he 

d i d was h o r r i b l e . " (R. 267.) Counsel s t a t e d t h a t Turner went 

t o the s t o r e t o commit a r o b b e r y and t h a t he a c c i d e n t a l l y shot 

Shah. Counsel then s a i d : 

" [Turner] i s here today t o t e l l you t h a t he 
committed a murder or a manslaughter, but not 
c a p i t a l [murder]. There i s no way t h a t t h i s i s 
c a p i t a l murder. There i s no way t o prove or t o show 
t h a t he i n t e n t i o n a l l y d i d t h i s . No i n t e n t . ... The 
s h o o t i n g was not i n t e n t i o n a l and i t was not planned. 
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That p a r t was an a c c i d e n t . Now, i t ' s a h o r r i b l e 
t r a g e d y f o r [the Shah] f a m i l y . [Turner has] got t o 
l i v e w i t h i t . And he's g o i n g t o pay the p r i c e t o 
s o c i e t y . But he s h o u l d not be f a c i n g c a p i t a l 
murder." 

(R. 268-69.) 

At t r i a l , t o re b u t Turner's defense t h a t the s h o o t i n g was 

an a c c i d e n t , the S t a t e p r e s e n t e d T e r r y Hanks, an i n d i v i d u a l 

who was i n c a r c e r a t e d w i t h Turner i n the Houston County j a i l . 

A c c o r d i n g t o Hanks, he and Turner were housed i n d i f f e r e n t 

c e l l s , and Turner c o n f e s s e d t o him through the a i r - v e n t i l a t i o n 

system. S p e c i f i c a l l y , Hanks t e s t i f i e d t h a t Turner s t a t e d 

t hrough an a i r v e n t t h a t "he shot [Shah] because he wouldn't 

g i v e him the money." (R. 386.) 

The S t a t e a l s o a d m i t t e d i n t o e v i d e n c e the r e c o r d i n g of 

Turner's i n t e r r o g a t i o n i n which the o f f i c e r s s t a t e d t h a t 

Turner's a c c o m p l i c e s had t o l d them t h a t Turner i n t e n d e d t o 

shoot Shah. The r e c o r d i n g a l s o c o n t a i n e d a p o l i c e o f f i c e r ' s 

statement t h a t the a c c o m p l i c e s had i n f o r m e d the o f f i c e r s t h a t 

when Shah "grabbed the phone[,] [Turner] s a i d f * * * t h i s and 

[he] s h o t . " (C. 766.) 

L a t e r , d u r i n g C o r p o r a l M e r e d i t h ' s t e s t i m o n y , the 

f o l l o w i n g o c c u r r e d : 
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"Q: I f I c o u l d , l e t me ask you, Mr. M e r e d i t h , i f I 
c o u l d , the q u e s t i o n s are asked by L t . Luker or 
P a r r i s h or y o u r s e l f t o e l i c i t a statement from 
the defendant the t e r m i n o l o g y we used t h a t , we 
know you d i d n ' t mean t o do i t , an a c c i d e n t , was 
t h e r e any ev i d e n c e t o show t h a t i t was an 
a c c i d e n t ? 

"A: No, s i r . 

"Q: Would you t e l l the l a d i e s and gentlemen of the 
j u r y , e x p l a i n t o them when you do an i n t e r v i e w 
why you used term or terms used t o a defendant 
Lameco [ s i c ] T u r n e r ? Why do you say t h a t ? 

"A: I t ' s used i n our e x p e r i e n c e and t r a i n i n g i t ' s 
used t o e l i c i t a response. We know the 
evi d e n c e from the o t h e r two co-de f e n d a n t s , 
t h e i r s t a t e m e n t s , l e d us t o b e l i e v e t h a t 
[Turner] s a i d , pardon me, f * * * t h i s , and shot 
the man. We knew i t wasn't an a c c i d e n t f o r 
t h a t statement and then the s h o o t e r . " 

(R. 585-86.) 

A f t e r the S t a t e r e s t e d i t s case, defense c o u n s e l 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t Hanks b e l i e v e d t h a t he 

would be g i v e n f a v o r a b l e t r e a t m e n t f o r h i s t e s t i m o n y a g a i n s t 

Turner. S p e c i f i c a l l y , Rhyeem K i n s e y , an i n d i v i d u a l who had 

been i n c a r c e r a t e d w i t h Hanks, t e s t i f i e d t h a t he o v e r h e a r d 

Hanks say t h a t Hanks was g o i n g t o t e s t i f y a g a i n s t Turner i n 

exchange f o r "going home." (R. 685.) K i n s e y s a i d Hanks's 

"ex a c t words were t h a t i f the S t a t e s t i c k s t o what th e y s a i d 

t hey were g o i n g t o do, then, I'm g o i n g t o t e l l them t h a t 
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[Turner] robbed the guy and t h a t [Turner] d i d the s h o o t i n g . " 

(R. 686.) 

D u r i n g c l o s i n g arguments, the S t a t e used Turner's 

a c c o m p l i c e s ' statements t o the p o l i c e t o show t h a t Turner 

i n t e n d e d t o shoot Shah: 

"And you heard i n the course of [Turner's] 
statement i t was r e c o r d e d t h a t t h a t ' s what C o r d e l l 
[Turner] and Ray [Grace] s a i d . ... That you heard 
S t e v e P a r r i s h and Tony L u k e r , or one or them two of 
them or maybe Frank, say, [the a c c o m p l i c e s ] s a i d 
t h a t you shot the man because he wasn't g i v i n g you 
the money. That i s what happened." 

(R. 717.) Defense c o u n s e l o b j e c t e d t o the S t a t e ' s argument on 

the grounds t h a t i t r e l i e d on h e a r s a y and on f a c t s not i n 

e v i d e n c e . The S t a t e responded t h a t " i t i s i n the statement 

t h a t was p l a y e d . " (R. 717.) A f t e r the S t a t e ' s response, the 

c i r c u i t c o u r t o v e r r u l e d defense c o u n s e l ' s o b j e c t i o n . 

At the c o n c l u s i o n of the t r i a l , the j u r y found Turner 

g u i l t y of c a p i t a l murder. T h e r e a f t e r , the j u r y recommended 

t h a t Turner be sentenced t o death. The c i r c u i t c o u r t f o l l o w e d 

the j u r y ' s recommendation and sentenced Turner t o death. 

On a p p e a l , Turner argues, among o t h e r t h i n g s , t h a t the 

S t a t e i m p r o p e r l y used the statements of h i s n o n t e s t i f y i n g 

7 



CR-09-0739 

a c c o m p l i c e s . 2 S p e c i f i c a l l y , Turner argues t h a t the S t a t e ' s 

a d m i s s i o n of ev i d e n c e c o n s i s t i n g of h i s a c c o m p l i c e s ' o u t - o f -

c o u r t c o n f e s s i o n s t o law enforcement c o n s t i t u t e d i n a d m i s s i b l e 

h e a r s a y and v i o l a t e d h i s r i g h t t o c o n f r o n t the w i t n e s s e s 

a g a i n s t him. See Rule 802, A l a . R. E v i d . ; U.S. Const. Amend. 

V I . A l t h o u g h Turner o b j e c t e d t o the S t a t e ' s use of the 

statements d u r i n g c l o s i n g arguments, he d i d not o b j e c t t o the 

ad m i s s i o n of h i s a c c o m p l i c e s ' s t a t e m e n t s ; t h e r e f o r e , he f a i l e d 

t o p r o p e r l y p r e s e r v e t h i s i s s u e f o r a p p e l l a t e r e v i e w . C.B.D.  

v. S t a t e , 90 So. 3d 227, 237-38 ( A l a . Crim. App. 2011) ("In 

or d e r f o r t h i s c o u r t t o r e v i e w an a l l e g e d erroneous a d m i s s i o n 

of e v i d e n c e , a t i m e l y o b j e c t i o n must be made t o the 

i n t r o d u c t i o n of the e v i d e n c e , s p e c i f i c grounds f o r the 

o b j e c t i o n s h o u l d be s t a t e d and a r u l i n g on the o b j e c t i o n must 

be made by the t r i a l c o u r t . " ( c i t a t i o n s and q u o t a t i o n s 

o m i t t e d ) ) . 

However, because Turner has been sentenced t o death, h i s 

f a i l u r e t o p r e s e r v e t h i s i s s u e i s not f a t a l t o h i s a p p e a l . 

2 A l t h o u g h Turner r a i s e s numerous i s s u e s on a p p e a l , t h i s 
C o urt addresses o n l y one. 
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Rat h e r , t h i s Court must n o t i c e any p l a i n e r r o r . Rule 45A, 

A l a . R. App. P. Rule 45A s t a t e s : 

" I n a l l cases i n which the death p e n a l t y has 
imposed, the Court of C r i m i n a l A p p eals s h a l l 

e r r o r or d e f e c t i n the proceedings 
T^-^ ^ -I- -̂̂  ^ -.̂  ^ v-^ ^ -I- 1-v -.̂  ^ -, -, ^ -̂̂  -I- - 1 - ^ under r e v i e w , whether or not brought t o the 

a t t e n t i o n of the t r i a l c o u r t , and t a k e a p p r o p r i a t e 
a p p e l l a t e a c t i o n by reason t h e r e o f , whenever such 
e r r o r has or p r o b a b l y has a d v e r s e l y a f f e c t e d the 
s u b s t a n t i a l r i g h t of the a p p e l l a n t . " 

(Emphasis added.) 

In Ex p a r t e Brown, 11 So. 3d 933 ( A l a . 2008), the 

Alabama Supreme Court e x p l a i n e d : 

"'"To r i s e t o the l e v e l of p l a i n e r r o r , the 
c l a i m e d e r r o r must not o n l y s e r i o u s l y a f f e c t a 
d efendant's ' s u b s t a n t i a l r i g h t s , ' but i t must a l s o 
have an u n f a i r p r e j u d i c i a l impact on the j u r y ' s 
d e l i b e r a t i o n s . " ' Ex p a r t e B r y a n t , 951 So. 2d 724, 
727 ( A l a . 2002) ( q u o t i n g Hyde v. S t a t e , 778 So. 2d 
199, 209 ( A l a . Crim. App. 1998)). In U n i t e d S t a t e s  
v. Young, 470 U.S. 1, 15, 105 S.Ct. 1038, 84 L.Ed.2d 
1 (1985), the U n i t e d S t a t e s Supreme Co u r t , 
c o n s t r u i n g the f e d e r a l p l a i n - e r r o r r u l e , s t a t e d : 

"'The Rule a u t h o r i z e s the C o u r t s of Appeals 
t o c o r r e c t o n l y " p a r t i c u l a r l y e g r e g i o u s 
e r r o r s , " U n i t e d S t a t e s v. Frady, 456 U.S. 
152, 163 (1982), those e r r o r s t h a t 
" s e r i o u s l y a f f e c t the f a i r n e s s , i n t e g r i t y 
or p u b l i c r e p u t a t i o n of j u d i c i a l 
p r o c e e d i n g s , " U n i t e d S t a t e s v. A t k i n s o n , 
297 U.S. [157], a t 160 [ (1936) ]. In o t h e r 
words, the p l a i n - e r r o r e x c e p t i o n t o the 
c o n t e m p o r a n e o u s - o b j e c t i o n r u l e i s t o be 
"used s p a r i n g l y , s o l e l y i n those 
c i r c u m s t a n c e s i n which a m i s c a r r i a g e of 
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j u s t i c e would o t h e r w i s e r e s u l t . " U n i t e d  
S t a t e s v. Frady, 456 U.S., a t 163, n. 14.' 

"See a l s o Ex p a r t e Hodges, 856 So. 2d 936, 947-48 
( A l a . 2003) ( r e c o g n i z i n g t h a t p l a i n e r r o r e x i s t s 
o n l y i f f a i l u r e t o r e c o g n i z e the e r r o r would 
' s e r i o u s l y a f f e c t the f a i r n e s s or i n t e g r i t y of the 
j u d i c i a l p r o c e e d i n g s , ' and t h a t the p l a i n - e r r o r 
d o c t r i n e i s t o be 'used s p a r i n g l y , s o l e l y i n those 
c i r c u m s t a n c e s i n which a m i s c a r r i a g e of j u s t i c e 
would o t h e r w i s e r e s u l t ' ( i n t e r n a l q u o t a t i o n marks 

o m i t t e d ) ) . " 

11 So. 3d a t 938. "The s t a n d a r d of r e v i e w i n r e v i e w i n g a 

c l a i m under the p l a i n - e r r o r d o c t r i n e i s s t r i c t e r than the 

s t a n d a r d used i n r e v i e w i n g an i s s u e t h a t was p r o p e r l y r a i s e d 

i n the t r i a l c o u r t or on a p p e a l . " H a l l v. S t a t e , 820 So. 2d 

113, 121 ( A l a . Crim. App. 1999). Thus, a l t h o u g h Turner's 

f a i l u r e t o o b j e c t w i l l not bar t h i s C ourt from r e v i e w i n g any 

i s s u e , i t w i l l weigh a g a i n s t any c l a i m of p r e j u d i c e . See D i l l  

v. S t a t e , 600 So. 2d 343 ( A l a . Crim. App. 1991). 

"The S i x t h Amendment's C o n f r o n t a t i o n C l a u s e p r o v i d e s 

t h a t , ' [ i ] n a l l c r i m i n a l p r o s e c u t i o n s , the accused s h a l l e n j o y 

the r i g h t ... t o be c o n f r o n t e d w i t h the w i t n e s s e s a g a i n s t 

him.'" Crawford v. Washington, 541 U.S. 36, 42 (2004). Thus, 

"the S i x t h Amendment [ p r o h i b i t s the a d m i s s i o n of] t e s t i m o n i a l 

h e a r s a y [statements o f f e r e d f o r the t r u t h of the matter 

a s s e r t e d ] , ... and i n t e r r o g a t i o n s by law enforcement o f f i c e r s 
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f a l l s q u a r e l y w i t h i n t h a t c l a s s . " Crawford, 541 U.S. a t 53; 

see a l s o i d . a t 59 n.9 ( c i t i n g Tennessee v. S t r e e t , 471 U.S. 

409, 414 (1985) ( e x p l a i n i n g t h a t the C o n f r o n t a t i o n C l a u s e 

"does not bar the use of t e s t i m o n i a l statements f o r purposes 

o t h e r than e s t a b l i s h i n g the t r u t h of the m a t t e r a s s e r t e d " ) ) . 

S i m i l a r l y , under the Alabama Ru l e s of E v i d e n c e : 

"'Hearsay i s not a d m i s s i b l e e x c e p t as p r o v i d e d 
by [the Alabama Ru l e s of E v i d e n c e ] , or by o t h e r 
r u l e s adopted by the Supreme Court of Alabama or by 
s t a t u t e . ' Rule 802, A l a . R. E v i d . '"Hearsay" i s a 
statement, o t h e r than one made by the d e c l a r a n t 
w h i l e t e s t i f y i n g a t the t r i a l or h e a r i n g , o f f e r e d i n 
e v i d e n c e t o prove the t r u t h of the matter a s s e r t e d . ' 
Rule 8 0 1 ( c ) , A l a . R. E v i d . " 

H i l l a r d v. S t a t e , 53 So. 3d 165, 167 ( A l a . Crim. App. 2010). 

A c c o r d i n g l y , 

" I t i s w e l l s e t t l e d t h a t [ , when o f f e r e d f o r the 
t r u t h of the m a t t e r a s s e r t e d , ] a n o n t e s t i f y i n g 
codefendant's statement t o p o l i c e i m p l i c a t i n g the 
accused i n the crime i s i n a d m i s s i b l e a g a i n s t the 
accused; i t does not f a l l w i t h i n any r e c o g n i z e d 
e x c e p t i o n t o the h e a r s a y r u l e and ... [ i t ] v i o l a t e s 
the accused's c o n f r o n t a t i o n r i g h t s . See Lee v.  
I l l i n o i s , 476 U.S. 530, 106 S. Ct. 2056, 90 L. Ed. 
2d 514 (1986); B r u t o n v. U n i t e d S t a t e s , 391 U.S. 
123, 88 S. Ct. 1620, 20 L. Ed. 2d 476 (1968); R.L.B.  
v. S t a t e , 647 So. 2d 803 ( A l a . Crim. App. 1994); 
Ephraim v. S t a t e , 627 So. 2d 1102 ( A l a . Crim. App. 
1993)." 

Jackson v. S t a t e , 791 So. 2d 979, 1024 ( A l a . Crim. App. 2000) . 

See a l s o L i l l y v. V i r g i n i a , 527 U.S. 116, 139 (1999) ( h o l d i n g 
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t h a t the a d m i s s i o n of an a c c o m p l i c e ' s o u t - o f - c o u r t c o n f e s s i o n 

v i o l a t e d the p e t i t i o n e r ' s C o n f r o n t a t i o n C l a u s e r i g h t s ) ; 

H i l l a r d , 53 So. 3d a t 169 ( h o l d i n g t h a t a codef endant's 

statement t o p o l i c e was i n a d m i s s i b l e h e a r s a y under Rule 802, 

A l a . R. E v i d . ) . 

Here, the S t a t e o f f e r e d e v i d e n c e e s t a b l i s h i n g t h a t 

Turner's a c c o m p l i c e s gave c o n f e s s i o n s t o p o l i c e o f f i c e r s and, 

i n those c o n f e s s i o n s , s t a t e d t h a t , d u r i n g the commission of 

the c r i m e , Shah "grabbed the phone[, and Turner] s a i d f * * * 

t h i s and ... shot [Shah]." (C. 766.) The S t a t e a l s o o f f e r e d 

e v i d e n c e t h a t the a c c o m p l i c e s t o l d the p o l i c e o f f i c e r s t h a t 

Turner murdered Shah. The c o n f e s s i o n s of Turner's a c c o m p l i c e s 

t o p o l i c e o f f i c e r s were, w i t h o u t a doubt, t e s t i m o n i a l . H i i b e l  

v. S i x t h J u d i c i a l D i s t . Court of Nevada, Humboldt County, 5 42 

U.S. 177, 195 (2004) ( q u o t i n g Crawford, 541 U.S. a t 68 

( e x p l a i n i n g t h a t " ' [ w ] h a t e v e r e l s e the term [ " t e s t i m o n i a l " ] 

c o v e r s , i t a p p l i e s a t a minimum ... t o p o l i c e 

i n t e r r o g a t i o n s ' " ) ) . F u r t h e r , d u r i n g c l o s i n g arguments, the 

S t a t e used the a c c o m p l i c e s ' statements t o show t h a t Turner 

i n t e n d e d t o k i l l Shah. See R. 717 ( a r g u i n g t h a t the 

a c c o m p l i c e s ' statements e s t a b l i s h t h a t Turner shot Shah 
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because Shah would not g i v e them money). The S t a t e ' s use of 

the a c c o m p l i c e s ' statements d u r i n g c l o s i n g argument l e a v e s no 

room t o doubt t h a t the statements were o f f e r e d f o r the t r u t h 

of the matter a s s e r t e d . A c c o r d i n g l y , the i n t r o d u c t i o n of 

statements by Turner's n o n t e s t i f y i n g a c c o m p l i c e s t o p o l i c e 

o f f i c e r s d u r i n g t h e i r i n t e r r o g a t i o n s v i o l a t e d Turner's r i g h t 

t o c o n f r o n t the w i t n e s s e s a g a i n s t him, c o n s t i t u t e d 

i n a d m i s s i b l e hearsay, and " a d v e r s e l y a f f e c t e d [ h i s ] 

s u b s t a n t i a l r i g h t [ s ] . " Rule 45A, A l a . R. App. P. See a l s o  

J a ckson, 791 So. 2d a t 1024. 

The i n t r o d u c t i o n of the a c c o m p l i c e s ' statements not o n l y 

" a d v e r s e l y a f f e c t e d [Turner's] s u b s t a n t i a l r i g h t [ s ] , " Rule 

45A, A l a . R. App. P., but " a l s o ha[d] an u n f a i r p r e j u d i c i a l 

impact on the j u r y ' s d e l i b e r a t i o n s . " Ex p a r t e B r y a n t , 951 So. 

2d 724, 727 ( A l a . 2002) ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . 

As s t a t e d above, Turner conceded t h a t he went t o the M i n i - M a r t 

t o commit a robbery, and, d u r i n g the r o b b e r y , he shot and 

k i l l e d Shah. Turner's s o l e defense was t h a t he d i d not i n t e n d 

t o k i l l Shah; i n s t e a d , he argued t h a t he shot Shah 

a c c i d e n t a l l y . To r e b u t Turner's defense, the S t a t e p r e s e n t e d 

e v i d e n c e e s t a b l i s h i n g t h a t Turner shot Shah, and i t asked the 
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j u r y t o draw the i n f e r e n c e t h a t Turner i n t e n d e d Shah's death 

from the f a c t t h a t he used a d e a d l y weapon. However, Shah was 

shot i n the lower abdomen near h i s p e l v i s and the b u l l e t 

e x i t e d h i s body through h i s b u t t o c k s . Thus, a l t h o u g h the j u r y 

c o u l d have i n f e r r e d an i n t e n t t o k i l l by the use of a d e a d l y 

weapon, i t a l s o c o u l d have i n f e r r e d from the l o c a t i o n of 

Shah's wound t h a t Turner d i d not i n t e n d t o k i l l him. The 

S t a t e a l s o p r e s e n t e d t e s t i m o n y from Hanks, an inmate, who s a i d 

Turner c o n f e s s e d t o him through an a i r vent t h a t "he shot 

[Shah] because [Shah] wouldn't g i v e him the money." (R. 386.) 

Defense c o u n s e l , however, p r e s e n t e d e v i d e n c e t e n d i n g t o 

impeach Hanks's t e s t i m o n y . S p e c i f i c a l l y , defense c o u n s e l 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t Hanks had r e c e i v e d 

f a v o r a b l e t r e a t m e n t . F u r t h e r , K i n s e y t e s t i f i e d t h a t he hea r d 

Hanks's statement t h a t he was t e s t i f y i n g a g a i n s t Turner i n 

exchange f o r b e i n g a l l o w e d t o "go home." A l t h o u g h the use of 

a d e a d l y weapon and Hanks's t e s t i m o n y was some evi d e n c e of 

Turner's i n t e n t , t h a t e v i d e n c e cannot be c h a r a c t e r i z e d as 

overwhelming. 

Ra t h e r , the most damning ev i d e n c e the S t a t e p r e s e n t e d t o 

show t h a t Turner i n t e n d e d t o k i l l Shah was the a c c o m p l i c e s ' 
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statements and C o r p o r a l M e r e d i t h ' s t e s t i m o n y r e l a t i n g t o those 

s t a t e m e n t s . From the a c c o m p l i c e s ' s t a t e m e n t s , the j u r y knew 

t h a t , d u r i n g the robbery, Shah "grabbed the phone[, and 

Turner] s a i d f * * * t h i s and ... shot him." (C. 766.) F u r t h e r , 

C o r p o r a l M e r e d i t h t e s t i f i e d t h a t the a c c o m p l i c e s ' statements 

e s t a b l i s h e d t h a t the s h o o t i n g was i n t e n t i o n a l . C l e a r l y , the 

a c c o m p l i c e s ' statements and C o r p o r a l M e r e d i t h ' s t e s t i m o n y t h a t 

they "knew [ t h a t the s h o o t i n g ] wasn't an a c c i d e n t from [the 

a c c o m p l i c e s ' ] s t a t e m e n t [ s ] " (R. 585-86), s t r u c k a t the h e a r t 

of Turner's o n l y defense and undoubtedly impacted the j u r y ' s 

d e l i b e r a t i o n s . 

A c c o r d i n g l y , t h i s Court h o l d s t h a t p l a i n e r r o r r e s u l t e d 

from the i n t r o d u c t i o n of e v i d e n c e of Turner's n o n t e s t i f y i n g 

a c c o m p l i c e s ' c o n f e s s i o n s i n v i o l a t i o n of Turner's r i g h t t o 

c o n f r o n t the w i t n e s s e s a g a i n s t him and i n v i o l a t i o n of Rule 

802, A l a . R. E v i d . As a r e s u l t , t h i s C ourt r e v e r s e s Turner's 

c o n v i c t i o n and sentence of death and remands t h i s cause f o r 

f u r t h e r p r o c e e d i n g s . 

REVERSED AND REMANDED. 

Welch, K e l l u m , Burke, and J o i n e r , J J . , concur. 
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