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WINDOM, P r e s i d i n g Judge. 

J e f f e r y Tyrone Riggs appeals h i s c a p i t a l - m u r d e r 

c o n v i c t i o n and sentence of death. Riggs was c o n v i c t e d of 

murder made c a p i t a l f o r t a k i n g the l i f e of Norber Payne d u r i n g 

the course of a b u r g l a r y . See § 13A-5 - 4 0 ( a ) ( 4 ) , A l a . Code 
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1975. The j u r y , by a vot e of 10-2, recommended t h a t Riggs be 

sentenced t o l i f e i n p r i s o n w i t h o u t the p o s s i b i l i t y of p a r o l e . 

A f t e r w e i g h i n g the a g g r a v a t i n g c i r c u m s t a n c e s and the 

m i t i g a t i n g c i r c u m s t a n c e s , the c i r c u i t c o u r t r e j e c t e d the 

j u r y ' s recommendation and sentenced Riggs t o death. On J u l y 

26, 2010, R i g g s f i l e d a motion f o r new t r i a l . F o l l o w i n g a 

h e a r i n g , the c i r c u i t c o u r t d e n i e d R i g g s ' s motion. 

F a c t s 

R i ggs and Norber Payne had been i n v o l v e d i n a 

r e l a t i o n s h i p f o r s e v e r a l y e a rs b e f o r e her death. In 2005, 

Riggs bought a house and asked Payne and her daughters t o move 

i n w i t h him. A p p r o x i m a t e l y two years l a t e r , Payne and her 

daughters moved out of R i g g s ' s house and i n t o an apartment i n 

Center P o i n t . 1 Payne was the o n l y i n d i v i d u a l l i s t e d on the 

apartment l e a s e . In 2007, Riggs moved i n t o the apartment w i t h 

Payne and her f a m i l y . 

A c c o r d i n g t o Payne's d a u g h t e r s , Natasha and T i f f a n y , 

t h e i r mother ended her r e l a t i o n s h i p w i t h Riggs a f t e r an 

1There i s c o n f l i c t i n g e v i d e n c e r e g a r d i n g the e x a c t date 
and reason Payne and her daughters moved out of R i g g s ' s h ouse; 
f o r i n s t a n c e , Payne's daughter Natasha t e s t i f i e d t h a t they 
moved out and i n t o t h e i r own apartment because some of her 
mother's j e w e l r y was m i s s i n g . (R. 484-85.) 
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argument i n October 2007 between Payne, R i g g s , and T i f f a n y . 2 

T i f f a n y t e s t i f i e d t h a t she o v e r h e a r d an a l t e r c a t i o n between 

Riggs and Payne and walked i n t o her mother's bedroom t o f i n d 

R iggs c h o k i n g Payne. T i f f a n y r e p e a t e d l y h i t Riggs u n t i l he 

l e t go of Payne, and he then grabbed T i f f a n y by the neck. 

A f t e r w a r d s , Payne t o l d T i f f a n y t o c a l l the p o l i c e , but Riggs 

t h r e a t e n e d t o " s h o o t [ t h e m ] " i f she p i c k e d up the t e l e p h o n e . 

(R. 618.) Riggs f u r t h e r s t a t e d t h a t t h e y were "gonna d i e 

t o n i g h t . " (R. 618.) L a t e r t h a t n i g h t , Payne, Natasha, and 

T i f f a n y packed up R i g g s ' s p e r s o n a l b e l o n g i n g s i n a p l a s t i c b i n 

and took them t o h i s mother's house. A f t e r t h i s i n c i d e n t , 

Riggs no l o n g e r s l e p t a t the apartment. Natasha and T i f f a n y 

t e s t i f i e d t h a t d u r i n g the t h r e e months p r e c e d i n g Payne's 

murder, Riggs d i d not pay r e n t or u t i l i t y b i l l s , and d i d not 

l i v e w i t h them i n the apartment. 

A p p r o x i m a t e l y a week b e f o r e the murder, a b r e a k - i n 

o c c u r r e d a t Payne's apartment, d u r i n g which the back door and 

i t s l o c k i n g mechanism were damaged. When Payne r e t u r n e d t o 

the apartment and saw the damage, she f e a r e d t h a t someone was 

2Natasha t e s t i f i e d t h a t she had a good r e l a t i o n s h i p w i t h 
Riggs but t h a t he and T i f f a n y had never g o t t e n a l o n g . (R. 
477, 479.) 
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i n s i d e the apartment, and she t e l e p h o n e d Riggs f o r h e l p . 

Riggs wedged a c h a i r underneath the door knob as a temporary 

f i x f o r the damaged l o c k . 3 (R. 452-54.) 

On the e v e n i n g of January 9, 2008, Payne was w o r k i n g a t 

the B u r g e r K i n g f a s t - f o o d r e s t a u r a n t i n Roebuck, where she was 

a g e n e r a l manager. Around 10:00 p.m., Payne t e l e p h o n e d 

Natasha, who worked a t another B u r g e r K i n g f a s t - f o o d 

r e s t a u r a n t , and asked her t o h e l p c l o s e the s t o r e because t h e y 

were s h o r t - s t a f f e d a t the Roebuck s t o r e . S h o r t l y a f t e r 

Natasha and her b o y f r i e n d , Kenny W i l l i a m s , a r r i v e d a t the 

Roebuck Burg e r K i n g , Riggs p u l l e d i n t o the p a r k i n g l o t t o drop 

o f f Payne's granddaughter, J a n i a h , whom he o f t e n l o o k e d a f t e r 

w h i l e Payne and her daughters were w o r k i n g . Riggs remained a t 

the r e s t a u r a n t u n t i l Payne was ready t o l e a v e . As Payne, 

Natasha, and J a n i a h were g e t t i n g i n t o t h e i r v e h i c l e , Riggs 

asked Payne t o s t e p out of the c a r so they c o u l d t a l k . Payne 

3There was c o n f l i c t i n g e v i d e n c e r e g a r d i n g the c o n d i t i o n 
of the doorknob as a r e s u l t of the b u r g l a r y . S p e c i f i c a l l y , 
Natasha t e s t i f i e d t h a t the d e a d b o l t was broken but t h a t the 
doorknob was s t i l l a t t a c h e d , w h i l e Riggs t e s t i f i e d t h a t the 
door frame was damaged and t h a t the doorknob was c o m p l e t e l y 
broken o f f and l y i n g on the f l o o r when he a r r i v e d . (R. 452-54, 
1354.) Riggs f u r t h e r t e s t i f i e d t h a t he p l a c e d a n a i l i n the 
bottom of the door t o h o l d i t c l o s e d . (R. 1359.) 
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and Riggs t a l k e d b r i e f l y b e f o r e Payne got back i n t o the 

v e h i c l e w i t h Natasha. On the r i d e home, Payne t o l d Natasha 

t h a t "she d i d n ' t want [ R i g g s ] back i n her house." (R. 437.) 

Payne, Natasha, and J a n i a h a r r i v e d a t t h e i r apartment 

around 1:30 a.m. on J a n u a r y 10, 2008. T i f f a n y was a l r e a d y a t 

home and i n bed. Natasha o v e r h e a r d Payne on the te l e p h o n e 

w i t h Riggs t e l l i n g him t h a t she was g e t t i n g ready f o r bed. 

Natasha was i n her room when she h e a r d Payne c a l l i n g f o r her 

from her bedroom. S e v e r a l moments l a t e r , T i f f a n y h e a r d a 

" l o u d boom" (R. 653) t h a t sounded l i k e the door b e i n g k i c k e d 

open. S h o r t l y t h e r e a f t e r , Natasha saw " [ R i g g s ] r u n n i n g down 

the h a l l w i t h a gun i n h i s hand." (R. 464.) Natasha then saw 

Riggs go i n t o her mother's bedroom, and she hear d 

a p p r o x i m a t e l y f o u r g u n s h o t s . 4 Moments l a t e r , Natasha saw 

Riggs run back down the h a l l and out the back door. 

At 2:18 a.m., Natasha d i a l e d emergency 911 and r e p o r t e d 

t h a t her mother had been s h o t . At 2:24 a.m., Riggs t e l e p h o n e d 

the s h e r i f f ' s o f f i c e f r o m h i s mother's house and s t a t e d t h a t 

he wanted t o t u r n h i m s e l f i n t o law enforcement. Sergeant 

4Natasha t e s t i f i e d t h a t she b e l i e v e d she hear d f o u r 
gunshots f o l l o w e d by a " l i t t l e n o i s e . " (R. 517.) She f u r t h e r 
s t a t e d t h a t i t sounded l i k e " [ R i g g s was] s t i l l t r y i n g t o 
shoot, but t h e r e [ w e r e ] no b u l l e t s coming o u t . " (R. 517.) 
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C l y d e Money, a l o n g w i t h t h r e e o t h e r d e p u t i e s , drove t o the 

Rigg's mother's house where Riggs was taken i n t o c u s t o d y and 

r e a d h i s M i r a n d a 5 r i g h t s . Sergeant Money asked Riggs about 

h i s gun, and Riggs d e s c r i b e d h i s gun and the l o c a t i o n where he 

p l a c e d i t . R i g g s ' s p a r e n t s gave Sergeant Money consent t o 

s e a r c h t h e i r house f o r the weapon and i n d i c a t e d t h a t R i ggs 

l i v e d t h e r e i n the house w i t h them. (R. 738-39.) Based on 

R i g g s ' s statement, the gun was r e c o v e r e d and taken i n t o 

e v i d e n c e . A f t e r w a r d s , Riggs was taken t o a s h e r i f f ' s o f f i c e 

f o r q u e s t i o n i n g . 

At the s h e r i f f ' s o f f i c e , Riggs was a g a i n r e a d h i s Miranda 

r i g h t s , and he s i g n e d a w a i v e r - o f - r i g h t s form. Riggs then 

gave Sergeant Mike House h i s o r a l statement which was r e c o r d e d 

and a w r i t t e n statement, i n which he a d m i t t e d t o f o l l o w i n g 

Payne back t o the apartment, t o k i c k i n g the back door open 

a f t e r Payne slammed i t i n h i s f a c e , t o f o l l o w i n g Payne i n t o 

her bedroom, and t o s h o o t i n g her w i t h h i s gun. (R. 857.) The 

p h y s i c a l e v i d e n c e c o l l e c t e d from Riggs and the crime scene 

r e v e a l e d t h a t the t r e a d p a t t e r n of a shoe p r i n t taken from 

Payne's back door matched the t r e a d p r i n t of the shoe Riggs 

5 M i r a n d a v. A r i z o n a , 384 U.S. 436 (1966). 
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was w e a r i n g a t the time he was taken i n t o c u s t o d y . 

A d d i t i o n a l l y , the b l o o d found on R i g g s ' s c l o t h i n g was t e s t e d 

and found t o be Payne's. (R. 863.) E v i d e n c e t e c h n i c i a n s 

c o l l e c t e d f o u r spent s h e l l c a s i n g s and two l i v e rounds i n 

Payne's bedroom. I t was a l s o d e t e r m i n e d t h a t R i g g s ' s gun 

c o n t a i n e d one l i v e round. 

D u r i n g the course of the i n v e s t i g a t i o n , T e r r a n c e B a t t l e 

p r o v i d e d i n v e s t i g a t o r s w i t h h i s c e l l u l a r t e l e p h o n e and s e v e r a l 

d i g i t a l v o i c e - m a i l r e c o r d i n g s l e f t by R i g g s . A c c o r d i n g t o 

B a t t l e , he began w o r k i n g w i t h Payne i n August 2006. W i t h i n a 

few weeks, B a t t l e l e a r n e d t h a t Payne was no l o n g e r l i v i n g w i t h 

her b o y f r i e n d and had moved t o Center P o i n t . The two began a 

r o m a n t i c r e l a t i o n s h i p i n October 2007. I n December 2007, 

B a t t l e r e c e i v e d a t e l e p h o n e c a l l between 5:00 and 6:30 a.m. 

from a male, who c a l l e d h i m s e l f " J e f f . " The c a l l e r asked 

whether B a t t l e had seen Payne. B a t t l e r e p l i e d t h a t he had not 

and the c a l l e r hung up. A p p r o x i m a t e l y one month l a t e r , i n 

J a n u a r y 2008, B a t t l e r e c e i v e d another t e l e p h o n e c a l l from the 

same number, d u r i n g which the c a l l e r t h r e a t e n e d t h a t i f 

"[Payne] came back t o B a t t l e ' s house, something would happen 

to h e r . " (R. 814-15.) I n a d d i t i o n t o the t e l e p h o n e c a l l s , 

B a t t l e r e c e i v e d two v o i c e m a i l s on J a n u a r y 5, 2008, and a 
7 
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t h i r d v o i c e m a i l on J a n u a r y 7, 2008. A f t e r r e c e i v i n g the 

second v o i c e m a i l , B a t t l e t e l e p h o n e d Payne t o t e l l her t h a t 

" J e f f " had l e f t a t h r e a t e n i n g message, t o which she responded 

t h a t "he[ was] f o l l o w i n g [ h e r ] " and t h a t "[she w o u l d ] c a l l 

[ B a t t l e ] back l a t e r . " (R. 819.) A p p r o x i m a t e l y one week 

l a t e r , B a t t l e r e c e i v e d c a l l from R i g g s , d u r i n g which Riggs 

asked about B a t t l e ' s r e l a t i o n s h i p w i t h Payne. B a t t l e 

t e s t i f i e d t h a t he "blew [ R i g g s ] o f f " and had not spoken t o him 

or r e t u r n e d any messages s i n c e t h a t day. (R. 821.) 

The autopsy r e v e a l e d t h a t Payne d i e d as a r e s u l t of a 

gunshot wound t o her c h e s t . The autopsy f u r t h e r r e v e a l e d t h a t 

t h e r e were had f o u r e n t r a n c e and f o u r e x i t wounds, c o n s i s t e n t 

w i t h the f o u r spent s h e l l c a s i n g s found i n her bedroom. (R. 

1131-32.) S e v e r a l of the gunshot wounds had s i g n s of 

s t i p p l i n g , i n d i c a t i n g t h a t Payne was shot a t c l o s e range or 

w i t h a p a r t i c u l a r l y p o w e r f u l gun. A d d i t i o n a l l y , the e x i t 

wound on Payne's back was c l a s s i f i e d as a " s h o r t e x i t wound" 

(R. 1141), l e a d i n g the m e d i c a l examiner t o conclude t h a t Payne 

was most l i k e l y l y i n g i n bed or f a l l i n g i n t o bed when she was 

s h o t . 

A f t e r the S t a t e r e s t e d , Riggs t e s t i f i e d i n h i s own 

defense. Riggs s t a t e d t h a t he bought a house i n 2005 and t h a t 
8 
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he asked Payne and her daughters t o move i n t o the house w i t h 

him. Riggs a d m i t t e d t h a t t h e i r r e l a t i o n s h i p was not p e r f e c t 

and t h a t over the years he and Payne had had s e v e r a l arguments 

d u r i n g which t h e y t h r e a t e n e d t o throw one another out of the 

house. (R. 1289-90.) Riggs a l s o a d m i t t e d t o l e a v i n g 

t h r e a t e n i n g v o i c e - m a i l messages on B a t t l e ' s c e l l phone but 

s t a t e d t h a t he i n t e n d e d o n l y t o s c a r e B a t t l e . 

Riggs t e s t i f i e d t h a t he enco u n t e r e d f i n a n c i a l problems i n 

2007 and h i s house went i n t o f o r e c l o s u r e . A c c o r d i n g t o R i g g s , 

Payne l e a s e d an apartment i n her name a f t e r R i g g s ' s 

a p p l i c a t i o n was d e n i e d because of the ongoing f o r e c l o s u r e 

p r o c e e d i n g s . Riggs t e s t i f i e d t h a t he moved i n t o the apartment 

w i t h Payne and t h a t he had h e l p e d purchase f u r n i t u r e f o r the 

apartment. Riggs s t a t e d t h a t he l i v e d i n the apartment, p a i d 

a p o r t i o n of the r e n t and u t i l i t i e s , kept h i s p e r s o n a l 

b e l o n g i n g s t h e r e , and had h i s own key t o the apartment u n t i l 

Payne's death on J a n u a r y 10, 2008. (R. 1231-32, 1251, 1272¬

73, 1308.) A d d i t i o n a l l y , the defense p r e s e n t e d s e v e r a l 

w i t n e s s e s who t e s t i f i e d t h a t Riggs was s t i l l l i v i n g i n the 
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apartment w i t h Payne on the morning t h a t Payne was shot and 

k i l l e d . 6 

Riggs t e s t i f i e d t h a t on the e v e n i n g o f Payne's d e a t h , he 

brought J a n i a h t o Burger K i n g f a s t - f o o d r e s t a u r a n t and w a i t e d 

as Natasha and Payne f i n i s h e d c l e a n i n g the s t o r e . Riggs l e f t 

B urger K i n g and drove t o h i s mother's house. Riggs t e l e p h o n e d 

Payne and t o l d her t h a t he wanted t o work t h i n g s out and t h a t 

they needed t o t a l k . Riggs was s t i l l on the t e l e p h o n e w i t h 

Payne when he a r r i v e d a t the apartment. Riggs t o l d Payne t h a t 

he was a t the back door. Payne, d r e s s e d i n n o t h i n g but her 

underwear, c r a c k e d the door so they c o u l d t a l k . Riggs began 

q u e s t i o n i n g her about the s t a t u s o f t h e i r r e l a t i o n s h i p . 

However, when Riggs attempted t o ask Payne about her 

r e l a t i o n s h i p w i t h B a t t l e , Payne slammed the door i n h i s f a c e , 

s t r i k i n g Riggs i n the eye and c a u s i n g him t o f a l l back and h i t 

h i s head. (R. 1372-73.) 

A f t e r Payne s t r u c k him w i t h the door, Riggs k i c k e d the 

door w i t h h i s l e f t f o o t , f o r c i n g i t open and k n o c k i n g over a 

c h a i r . Payne stormed o f f down the h a l l w a y toward the bedroom 

6 R i g g s ' s mother, P a t r i c i a , and h i s son, J e f f e r y R i g g s , 
J r . , and h i s aunt, Sharon H i l l , a l l t e s t i f i e d t h a t Riggs l i v e d 
i n the apartment w i t h Payne from the time he l o s t h i s home 
u n t i l the n i g h t Payne was k i l l e d . (R. 1231, 1250-51, 1273.) 

10 
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and Riggs f o l l o w e d h e r . (R. 1374.) The argument c o n t i n u e d 

i n t o the bedroom, where the two began " h o l l e r i n g " and 

"screaming" a t one another. (R. 1390.) Riggs l a t e r t e s t i f i e d 

t h a t the room was dark, except f o r the g l a r e from the 

t e l e v i s i o n , which was on. (R. 1389.) At some p o i n t d u r i n g 

the argument, Payne put her knee up on the bed and r e t r i e v e d 

an o b j e c t . When Payne t u r n e d around, Riggs "[saw] a h a n d l e " 

and "something s h i n i n g " (R. 1388-89), which he s a i d he 

b e l i e v e d was a k n i f e . 7 Riggs asked Payne t o put the o b j e c t 

down, but she d i d not. Payne then c l i m b e d o f f the bed and 

approached R i g g s . A c c o r d i n g t o R i g g s , he b e l i e v e d t h a t Payne 

was about t o s t a b h i m ; t h e r e f o r e , he reached f o r the gun he 

had i n h i s pants and began s h o o t i n g . Riggs c o u l d not r e c a l l 

how many times he s h o t , but s t a t e d t h a t he stopped f i r i n g when 

he saw Payne l y i n g on her s i d e . (R. 1393.) 

Stan d a r d of Review 

Because Riggs has been sentenced t o death, a c c o r d i n g t o 

Rule 45A, A l a . R. App. P., t h i s C ourt must s e a r c h the r e c o r d 

f o r " p l a i n e r r o r . " Rule 45A s t a t e s : 

7 R i g g s l a t e r acknowledged t h a t the o b j e c t was a c t u a l l y a 
f o r k . (R. 1408-09.) 
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"In a l l cases i n which the death p e n a l t y has 

been imposed, the Court of C r i m i n a l Appeals s h a l l 
n o t i c e any p l a i n e r r o r or d e f e c t i n the p r o c e e d i n g s 
under r e v i e w , whether or not brought t o the 
a t t e n t i o n of the t r i a l c o u r t , and take a p p r o p r i a t e 
a p p e l l a t e a c t i o n by reason t h e r e o f , whenever such 
e r r o r has or p r o b a b l y has a d v e r s e l y a f f e c t e d the 
s u b s t a n t i a l r i g h t of the a p p e l l a n t . " 

(Emphasis added.) 

In Ex p a r t e Brown, 11 So. 3d 933 ( A l a . 2008), the 

Alabama Supreme Court e x p l a i n e d : 

"'"To r i s e t o the l e v e l of p l a i n e r r o r , the 
c l a i m e d e r r o r must not o n l y s e r i o u s l y a f f e c t a 
defendant's ' s u b s t a n t i a l r i g h t s , ' but i t must a l s o 
have an u n f a i r p r e j u d i c i a l impact on the j u r y ' s 
d e l i b e r a t i o n s . " ' Ex p a r t e B r y a n t , 951 So. 2d 724, 
727 ( A l a . 2002) ( q u o t i n g Hyde v. S t a t e , 778 So. 2d 
199, 209 ( A l a . Crim. App. 1998)). In U n i t e d S t a t e s  
v. Young, 470 U.S. 1, 15, 105 S. Ct. 1038, 84 L. Ed. 
2d 1 (1985), the U n i t e d S t a t e s Supreme C o u r t , 
c o n s t r u i n g the f e d e r a l p l a i n - e r r o r r u l e , s t a t e d : 

"'The Rule a u t h o r i z e s the C o u r t s of Appeals 
t o c o r r e c t o n l y " p a r t i c u l a r l y e g r e g i o u s 
e r r o r s , " U n i t e d S t a t e s v. Frady, 456 e r r o r s , " U n i t e d S t a t e s v. Frady, 456 U.S. 
152, 163 (1982), those e r r o r s t h a t 
" s e r i o u s l y a f f e c t the f a i r n e s s , i n t e g r i t y 
or p u b l i c r e p u t a t i o n of j u d i c i a l 
p r o c e e d i n g s , " U n i t e d S t a t e s v. A t k i n s o n , 
297 U.S. [157], a t 160 [ ( 1 9 3 6 ) ] . In o t h e r 
words, the p l a i n - e r r o r e x c e p t i o n t o the 
con t e m p o r a n e o u s - o b j e c t i o n r u l e i s t o be 
"used s p a r i n g l y , s o l e l y i n those 
c i r c u m s t a n c e s i n which a m i s c a r r i a g e of 
j u s t i c e would o t h e r w i s e r e s u l t . " U n i t e d  
S t a t e s v. Frady, 456 U.S., a t 163, n. 14.' 

"See a l s o Ex p a r t e Hodges, 856 So. 2d 936, 947-48 
( A l a . 2003) ( r e c o g n i z i n g t h a t p l a i n e r r o r e x i s t s 

12 



CR-09-1349 
o n l y i f f a i l u r e t o r e c o g n i z e the e r r o r would 
' s e r i o u s l y a f f e c t the f a i r n e s s or i n t e g r i t y of the 
j u d i c i a l p r o c e e d i n g s , ' and t h a t the p l a i n - e r r o r 
d o c t r i n e i s t o be 'used s p a r i n g l y , s o l e l y i n those 
c i r c u m s t a n c e s i n which a m i s c a r r i a g e of j u s t i c e 
would o t h e r w i s e r e s u l t ' ( i n t e r n a l q u o t a t i o n marks 

o m i t t e d ) ) . " 

11 So. 3d a t 938. "The s t a n d a r d of r e v i e w i n r e v i e w i n g a 

c l a i m under the p l a i n - e r r o r d o c t r i n e i s s t r i c t e r than the 

s t a n d a r d used i n r e v i e w i n g an i s s u e t h a t was p r o p e r l y r a i s e d 

i n the t r i a l c o u r t or on a p p e a l . " H a l l v. S t a t e , 820 So. 2d 

113, 121 ( A l a . Crim. App. 1999). While R i g g s ' s f a i l u r e t o 

o b j e c t w i l l not bar t h i s C ourt from r e v i e w i n g any i s s u e , i t 

w i l l weigh a g a i n s t any c l a i m of p r e j u d i c e . See D i l l v. S t a t e , 
600 So. 2d 343 ( A l a . Crim. App. 1991). 

D i s c u s s i o n 

I . 

On a p p e a l , Riggs argues t h a t the c i r c u i t c o u r t committed 

r e v e r s i b l e e r r o r by f a i l i n g t o a c c u r a t e l y charge the j u r y on 

provoked heat of p a s s i o n as i t a p p l i e d t o h i s c a p i t a l - m u r d e r 

charge. S p e c i f i c a l l y , he contends t h a t c i r c u i t c o u r t ' s 

i n s t r u c t i o n on c a p i t a l murder f a i l e d t o i n c l u d e the c r i t i c a l 

n e g a t i v e element, which r e q u i r e s the S t a t e t o prove beyond a 

r e a s o n a b l e doubt " ' [ t ] h a t the defendant was not l a w f u l l y 

provoked t o do the a c t which caused the death of the deceased 
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by a sudden heat of p a s s i o n . ' " Ex p a r t e M c G r i f f , 908 So. 2d 

1024, 1033 ( A l a . 2004) ( q u o t i n g Alabama P a t t e r n J u r y 

I n s t r u c t i o n s - C r i m i n a l , pp. 6-8 (3d ed. 1994) (emphasis 

o m i t t e d ) ) . R i ggs f a i l e d t o r e q u e s t and f a i l e d t o o b j e c t t o 

the c i r c u i t c o u r t ' s f a i l u r e such an i n s t r u c t i o n ; t h e r e f o r e , 

t h i s i s s u e w i l l be r e v i e w e d f o r p l a i n e r r o r o n l y . Rule 45A, 

A l a . R. App. P. 

At t r i a l , the c i r c u i t c o u r t gave the f o l l o w i n g 

i n s t r u c t i o n s r e g a r d i n g R i g g s ' s c a p i t a l - m u r d e r charge: 

"Now, l a d i e s and gentlemen, t h i s Defendant i s 
charged w i t h the o f f e n s e of C a p i t a l Murder. As I 
mentioned b e f o r e , the i n d i c t m e n t a l l e g e s t h a t 
J e f f e r y Tyrone R i g g s , d i d i n t e n t i o n a l l y cause the 
death of Norber Payne, by s h o o t i n g her w i t h a 
p i s t o l . And J e f f e r y Tyrone Riggs caused s a i d death 
d u r i n g the time t h a t he knowingly and u n l a w f u l l y 
e n t e r e d or remained or attempted t o u n l a w f u l l y e n t e r 
or t o remain u n l a w f u l l y i n the d w e l l i n g of Norber 
Payne w i t h the i n t e n t t o commit the crime of murder, 
t h e r e i n . 

"And w h i l e e f f e c t i n g e n t r y , J e f f r e y Tyrone Riggs 
was armed w i t h a d e a d l y weapon or dangerous 
i n s t r u m e n t t o w i t a p i s t o l i n v i o l a t i o n of S e c t i o n 
1 3 A - 5 - 4 0 ( a ) ( 4 ) [ , A l a . Code 1975]. 

"Of c o u r s e , the Defendant i s charged w i t h 
C a p i t a l Murder. And the law s t a t e s t h a t an 
i n t e n t i o n a l murder [committed] d u r i n g a b u r g l a r y i n 
the f i r s t - d e g r e e i s C a p i t a l Murder. 

14 
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"So you have two components. You have an 

i n t e n t i o n a l murder. And you have a b u r g l a r y i n the 
f i r s t - d e g r e e . 

"The law says t h a t a p e r s o n commits the crime of 
murder i f he i n t e n t i o n a l l y causes the death of 
another p e r s o n . And i n p e r f o r m i n g the a c t s which 
caused t h a t death, he i n t e n d s t o k i l l t h a t p e r s o n . 
I ' l l say t h a t a g a i n . 

"The law says t h a t a p e r s o n commits an 
i n t e n t i o n a l murder, i f he causes the death of 
another person and i n p e r f o r m i n g the a c t or a c t s 
which caused the death of t h a t p e r s o n [ , he] i n t e n d s 
to k i l l t h a t o t h e r p e r s o n . 

"A p e r s o n commits a b u r g l a r y i n the f i r s t - d e g r e e 
i f he knowingly, and u n l a w f u l l y e n t e r s or remains 
u n l a w f u l l y i n a d w e l l i n g and he does so w i t h the 
i n t e n t t o commit a crime t h e r e i n . And w h i l e 
e f f e c t i n g e n t r y , or w h i l e i n the d w e l l i n g , or i n the 
immediate f l i g h t t h e r e f r o m , he causes p h y s i c a l 
i n j u r y t o another p e r s o n . 

"So -- and t h i s i s what you need t o make note of 
because the S t a t e must prove each one of these 
f o l l o w [ i n g ] elements beyond a r e a s o n a b l e doubt. 

" F i r s t , i n o r d e r t o c o n v i c t the Defendant of 
C a p i t a l Murder, the S t a t e must prove beyond a 
r e a s o n a b l e doubt the f o l l o w i n g elements: 

" F i r s t , t h a t Norber Payne i s dead. 

"Secondly, t h a t the Defendant. Caused her 
death. By s h o o t i n g her. With a p i s t o l . 

"That the Defendant caused her death by s h o o t i n g 
her w i t h a p i s t o l . 

" T h i r d l y , t h a t i n c o m m i t t i n g the a c t s which 
caused her death, the Defendant i n t e n d e d t o k i l l 
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her. That's a f a n c y way of s a y i n g t h a t when he shot 
her, he must have i n t e n d e d t o k i l l h e r. 

"The law says t h a t a person a c t s i n t e n t i o n a l l y , 
when i t i s h i s purpose t o cause t h a t r e s u l t . Or h i s 
purpose t o engage i n t h a t conduct. 

"The i n t e n t t o k i l l , i n t h i s charge, must be 
r e a l and s p e c i f i c . 

" I n o t h e r words, you must f i n d t h a t the 
Defendant s p e c i f i c a l l y i n t e n d e d t o k i l l Norber 
Payne. Do you a l l f o l l o w me? 

"(No v e r b a l response.) 

"THE COURT: Okay. 

"That's the t h i r d element. 

" S p e c i f i c i n t e n t . 

"To k i l l Ms. Payne. 

" F o u r t h l y , the f o r t h element i s t h a t the 
Defendant must have e i t h e r knowingly e n t e r e d . Or 
remained u n l a w f u l l y . In the d w e l l i n g of Ms. Payne. 

"(Pause.) 

"THE COURT: F i f t h , t h a t i n d o i n g so, the 
Defendant a c t e d w i t h the i n t e n t t o commit a crime, 
namely murder. 

"(Pause.) 

"THE COURT: So the S t a t e must c o n v i n c e you t h a t 
when he e i t h e r k nowingly e n t e r e d t h a t d w e l l i n g , or 
when he remained u n l a w f u l l y i n t h a t d w e l l i n g . That 
he d i d so, a c t i n g w i t h the i n t e n t t o commit the 
crime of murder. 

"(Pause.) 
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"THE COURT: S i x t h , t h a t w h i l e the Defendant was 
i n the d w e l l i n g . The Defendant caused p h y s i c a l 
i n j u r y t o Norber Payne. 

"That w h i l e he was i n the d w e l l i n g , or i n 
e f f e c t i n g e n t r y t h e r e t o , or i n the immediate f l i g h t 
t h e r e f r o m , the Defendant caused p h y s i c a l i n j u r y t o 
Norber Payne. 

"And l a s t l y , number seven. The seventh element 
i s t h a t the murder took p l a c e d u r i n g a b u r g l a r y . 

"As I've p r e v i o u s l y d e f i n e d t h a t concept t o you. 

"That the murder took p l a c e d u r i n g the b u r g l a r y . 

" . . . 

"So i f you f i n d from the ev i d e n c e t h a t the S t a t e 
has p roved beyond a r e a s o n a b l e doubt each one of 
these seven elements. You s h a l l c o n v i c t the 
Defendant of C a p i t a l Murder. 

" I f you f i n d t h a t the S t a t e has not pr o v e d any 
one of those seven elements, then you s h a l l a c q u i t 
the Defendant of C a p i t a l Murder. 

"Okay. That's c l e a r ? 

"(No v e r b a l response.) 

"THE COURT: Good." 

(R. 1650-57.) A f t e r i n s t r u c t i n g on c a p i t a l murder and 

i n t e n t i o n a l murder, the c i r c u i t c o u r t went on t o i n s t r u c t the 

j u r y t h a t " i f [ i t d i d ] not rea c h a unanimous v e r d i c t on 

C a p i t a l Murder or murder, then [ i t would] c o n s i d e r the next 

l e s s e r i n c l u d e d o f f e n s e of manslaughter, of the p r o v o c a t i o n 
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s o r t . " (R. 1659.) A l t h o u g h the c i r c u i t c o u r t i n s t r u c t e d the 

j u r y on p r o v o c a t i o n manslaughter, i t d i d not i n s t r u c t the j u r y 

t h a t t o f i n d Riggs g u i l t y of c a p i t a l murder, i t must f i r s t 

f i n d t h a t the S t a t e p r o ved beyond a r e a s o n a b l e doubt the 

absence of heat of p a s s i o n . In o t h e r words, the c i r c u i t c o u r t 

d i d not i n s t r u c t the j u r y t h a t as an element of c a p i t a l murder 

the S t a t e must d i s p r o v e t h a t Riggs was l a w f u l l y provoked and 

thus caused Payne's death i n the heat of p a s s i o n . 

In t h e i r b r i e f s on a p p e a l , both p a r t i e s agree t h a t 

" ' [ t ] h e Due P r o c e s s C l a u s e r e q u i r e s the p r o s e c u t i o n t o prove 

beyond a r e a s o n a b l e doubt the absence of the heat of p a s s i o n 

on sudden p r o v o c a t i o n when the i s s u e i s p r o p e r l y p r e s e n t e d i n 

a homicide c a s e [ , ] ' " Ex p a r t e M c G r i f f , 908 So. 2d a t 1033 

( q u o t i n g M u l l a n e y v. W i l b u r , 412 U.S. 684, 704 (1975)); 

however, they s t r o n g l y d i s a g r e e on whether an i n s t r u c t i o n 

r e g a r d i n g the S t a t e ' s burden was w a r r a n t e d i n t h i s case. 

S p e c i f i c a l l y , the S t a t e argues t h a t Riggs was not e n t i t l e d t o 

a h e a t - o f - p a s s i o n i n s t r u c t i o n because he f a i l e d t o p r e s e n t any 

e v i d e n c e of l e g a l p r o v o c a t i o n ; t h e r e f o r e , he c o u l d not have 

been p r e j u d i c e d by the c i r c u i t c o u r t ' s i n c o m p l e t e i n s t r u c t i o n . 

( S t a t e ' s b r i e f , a t 36, 40.) R i g g s , on the o t h e r hand, 

contends t h a t not o n l y was he e n t i t l e d t o such an i n s t r u c t i o n , 
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but a l s o by o m i t t i n g the c r i t i c a l element from i t s c a p i t a l -

murder i n s t r u c t i o n , the c i r c u i t c o u r t undermined h i s defense 

s t r a t e g y " t o persuade the j u r y t h a t provoked heat of p a s s i o n 

m i t i g a t e d the k i l l i n g t o manslaughter." Ex p a r t e M c G r i f f , 908 

So. 2d a t 1032; see a l s o R i g g s ' s b r i e f , a t 41-42 (R. 1481-83.) 

"'"[T]he Due P r o c e s s C l a u s e r e q u i r e s the p r o s e c u t i o n t o 

prove beyond a r e a s o n a b l e doubt a l l of the elements i n c l u d e d 

i n the d e f i n i t i o n of the o f f e n s e of which the defendant i s 

charged."'" Ex p a r t e M c G r i f f , 908 So. 2d a t 1035 ( q u o t i n g 

M c M i l l a n v. P e n n s y l v a n i a , 477 U.S. 79, 85 (1986), q u o t i n g i n 

t u r n P a t t e r s o n v. New York, 432 U.S. 197, 210 (1977), emphasis 

o m i t t e d ) ) . C o n s e q u e n t l y , " ' i t i s the mandatory duty of a 

t r i a l judge t o i n s t r u c t the j u r y o r a l l y on the d i f f e r e n t and 

d i s t i n g u i s h i n g elements of the o f f e n s e charged and t h a t i n the 

absence of such i n s t r u c t i o n s from the c o u r t , the j u r y c o u l d 

not i n t e l l i g e n t l y comply w i t h t h e i r duty as j u r o r s . M i l l e r v.  

S t a t e , A l a . Cr. App., 405 So. 2d 41, 48 (1981).'" Ex p a r t e  

M c G r i f f , 908 So. 2d a t 1035 ( q u o t i n g A i n s w o r t h v. S t a t e , 465 

So. 2d 467, 471 ( A l a . Crim. App. 1984)). F u r t h e r , " ' [ i ] t i s 

a b a s i c t e n e t of Alabama law t h a t "a p a r t y i s e n t i t l e d t o have 

h i s t h e o r y of the case, made by the p l e a d i n g s and i s s u e s , 

p r e s e n t e d t o the j u r y by p r o p e r i n s t r u c t i o n , ... and the 
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[ t r i a l ] c o u r t ' s f a i l u r e t o g i v e those i n s t r u c t i o n s i s 

r e v e r s i b l e e r r o r . " ' " Winner I n t ' l . Corp. v. Common Sense, 

I n c . , 863 So. 2d 1088, 1091 ( A l a . 2003) ( q u o t i n g Volkswagen of  

America, I n c . v. M a r i n e l l i , 628 So. 2d 378, 384-85 ( A l a . 

1993), q u o t i n g i n t u r n Alabama Farm Bureau Mut. I n s . Serv.,  

In c . v. J e r i c h o P l a n t a t i o n , I n c . , 481 So. 2d 343, 344 ( A l a . 
1985)). 

Under the law i n t h i s S t a t e : 

"A p e r s o n does not commit murder ... [and by 
e x t e n s i o n c a p i t a l murder] i f he was moved t o a c t by 
a sudden heat of p a s s i o n caused by a p r o v o c a t i o n 
r e c o g n i z e d by law, and b e f o r e t h e r e had been a 
r e a s o n a b l e time f o r the p a s s i o n t o c o o l and f o r 
reason t o r e a s s e r t i t s e l f . The burden of i n j e c t i n g 
the i s s u e of k i l l i n g under l e g a l p r o v o c a t i o n i s on 
the defendant, but t h i s does not s h i f t the burden of 
p r o o f . T h i s s u b s e c t i o n does not a p p l y t o a 
p r o s e c u t i o n f o r , or p r e c l u d e a c o n v i c t i o n o f , 
manslaughter or o t h e r c r i m e . " 

S e c t i o n 13A-6-2(b), A l a . Code 1975. In Ex p a r t e M c G r i f f , 908 

So. 2d a t 1033-34, the Alabama Supreme Court e x p l a i n e d t h a t 

once a defendant on t r i a l f o r c a p i t a l murder has " i n j e c t e d the 

i s s u e of provoked heat of p a s s i o n , " the c i r c u i t c o u r t must 

i n s t r u c t the j u r y t h a t " ' [ t ] o c o n v i c t , the s t a t e must prove 

beyond a r e a s o n a b l e doubt [ t h a t ] the defendant was not 

l a w f u l l y provoked t o do the a c t which caused the death of the 

deceased by a sudden heat of p a s s i o n . ' " ( q u o t i n g Alabama 
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P a t t e r n J u r y I n s t r u c t i o n s - C r i m i n a l , pp. 6-8, emphasis 

o m i t t e d ) . 

F u r t h e r , i t i s w e l l s e t t l e d t h a t "'[a] k i l l i n g i n sudden 

p a s s i o n e x c i t e d by s u f f i c i e n t p r o v o c a t i o n , w i t h o u t m a l i c e , i s 

manslaughter.'" Roberson v. S t a t e , 217 A l a . 696, 699, 117 So. 

412, 415 (1928) ( q u o t i n g Vaughan v. S t a t e , 201 A l a . 472, 474, 

78 So. 378, 380 (1918)). S p e c i f i c a l l y , § 1 3 A - 6 - 3 ( a ) ( 2 ) , A l a . 

Code 1975, p r o v i d e s t h a t a person commits the crime of 

manslaughter i f 
"[h ] e causes the death of another person under 
c i r c u m s t a n c e s t h a t would c o n s t i t u t e [ i n t e n t i o n a l 
murder]; e x c e p t , t h a t he causes the death due t o a 
sudden heat of p a s s i o n caused by p r o v o c a t i o n 
r e c o g n i z e d by law, and b e f o r e a r e a s o n a b l e time f o r 
the p a s s i o n t o c o o l and f o r reason t o a s s e r t 

i t s e l f . " 

A l t h o u g h c o u r t s have reached d i f f e r e n t c o n c l u s i o n s as t o what 

c o n s t i t u t e s adequate l e g a l p r o v o c a t i o n , i n Rogers v. S t a t e , 
819 So. 2d 643, 662 ( A l a . Crim. App. 2001), t h i s C ourt 

r e c o g n i z e d the f o l l o w i n g t h r e e s i t u a t i o n s i n which murder may 

be reduced t o manslaughter on the b a s i s t h a t t h e r e e x i s t e d 

l e g a l p r o v o c a t i o n : "(1) when the accused w i t n e s s e s h i s or her 

spouse i n the a c t of a d u l t e r y ; (2) when the accused i s 

a s s a u l t e d or f a c e d w i t h an imminent a s s a u l t on h i m s e l f ; and 

(3) when the accused w i t n e s s e s an a s s a u l t on a f a m i l y member 
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or c l o s e r e l a t i v e . " See a l s o Cox v. S t a t e , 500 So. 2d 1296, 

1298 ( A l a . Crim. App. 1986) ( h o l d i n g t h a t "the mere appearance 

of imminent a s s a u l t may be s u f f i c i e n t t o arouse heat of 

p a s s i o n " ) . Thus, once a defendant has i n j e c t e d i n t o the t r i a l 

the i s s u e of p r o v o c a t i o n r e l a t e d t o one or more of those t h r e e 

s i t u a t i o n s , the defendant i s e n t i t l e d t o have the c i r c u i t 

c o u r t i n s t r u c t the j u r y t h a t the S t a t e bears the burden of 

d i s p r o v i n g t h a t the defendant a c t e d out of the heat of p a s s i o n 

brought about by adequate p r o v o c a t i o n . M c G r i f f , 908 So. 2d a t 

1033-34. 

Here, Riggs was charged w i t h the c a p i t a l o f f e n s e of 

murder d u r i n g the course of a b u r g l a r y , i n v i o l a t i o n of § 13A-

5 - 4 0 ( a ) ( 4 ) , A l a . Code 1975, but c l a i m e d t h a t he was e i t h e r 

a c t i n g i n s e l f - d e f e n s e a t the time of the s h o o t i n g or g u i l t y 

of the l e s s e r - i n c l u d e d o f f e n s e of p r o v o c a t i o n manslaughter. 

See (R. 1452-53.) A t t r i a l , R iggs d i d not deny t h a t he shot 

and k i l l e d Payne; i n s t e a d , he " i n j e c t e d the i s s u e of provoked 

heat of p a s s i o n , " Ex p a r t e M c G r i f f , 908 So. 2d a t 1033, by 

c l a i m i n g t h a t he shot Payne o n l y a f t e r she h i t him i n the eye 

w i t h a door and came a f t e r him w i t h what he b e l i e v e d t o be a 

k n i f e . S p e c i f i c a l l y , Riggs p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t 

Payne met him a t the back door t o t a l k . D u r i n g the 
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c o n v e r s a t i o n , Payne became angry a f t e r Riggs asked about her 

r e l a t i o n s h i p w i t h B a t t l e and slammed the door i n R i g g s ' s f a c e , 

s t r i k i n g him i n the eye and c a u s i n g him t o h i t h i s head. 

Riggs f u r t h e r s t a t e d t h a t a f t e r he f o l l o w e d Payne i n t o her 

bedroom, she p i c k e d up what he b e l i e v e d t o be a k n i f e and 

appeared t o be g e t t i n g ready t o a t t a c k him. Riggs s t a t e d t h a t 

he f e a r e d f o r h i s s a f e t y , and, t h e r e f o r e , reached f o r the gun 

he was c a r r y i n g i n h i s pants and began f i r i n g . (R. 1396, 

1409.) 

By t h i s e v i d e n c e , Riggs a d e q u a t e l y " i n j e c t e d the i s s u e of 

prov o k e d heat of p a s s i o n . " Ex p a r t e M c G r i f f , 908 So. 2d a t 

1033. See S h u l t z v. S t a t e , 480 So. 2d 73, 76 ( A l a . Crim. App. 

1985)("[T]he f a c t t h a t the v i c t i m was about t o c u t the 

a p p e l l a n t b e f o r e he shot the v i c t i m c o u l d c o n s t i t u t e l e g a l 

p r o v o c a t i o n . " ) ( c i t i n g Roberson, 217 A l a . 696, 117 So. 412). 

T h e r e f o r e , R i ggs was e n t i t l e d t o a p r o p e r i n s t r u c t i o n d u r i n g 

the c a p i t a l - m u r d e r charge r e g a r d i n g the S t a t e ' s burden t o 

d i s p r o v e t h a t he a c t e d by provoked heat of p a s s i o n . 

A c c o r d i n g l y , "the f a i l u r e of the [ c i r c u i t ] c o u r t t o charge the 

j u r y a c c u r a t e l y on provoked heat of p a s s i o n as i t a p p l i e d t o 

the c a p i t a l murder charge c o n s t i t u t e s p l a i n e r r o r . " M c G r i f f , 

908 So. 2d a t 1036-37. Cf. S h u l t z , 480 So. 2d a t 76 
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("[Section] 1 3 A - 6 - 3 ( a ) ( 2 ) [ , A l a . Code 1975,] i s d e s i g n e d t o 

cover those s i t u a t i o n s where the j u r y does not b e l i e v e a 

defendant i s g u i l t y of murder but a l s o does not b e l i e v e the 

k i l l i n g was t o t a l l y j u s t i f i e d by s e l f - d e f e n s e . " ) ; W y l l i e v.  

S t a t e , 445 So. 2d 958 ( A l a . Crim. App. 1983) ( h o l d i n g t h a t the 

c i r c u i t c o u r t e r r e d i n f a i l i n g t o g i v e a p r o v o c a t i o n -

manslaughter i n s t r u c t i o n i n a case where the defendant shot 

her husband a f t e r he t h r e a t e n e d t o cut her t h r o a t w i t h a k n i f e 

and then came a t her w i t h h i s hands i n h i s p o c k e t ) ; H i l l v.  

S t a t e , 485 So. 2d 808 ( A l a . Crim. App. 1986) ( h o l d i n g t h a t the 

defendant was e n t i t l e d t o a manslaughter i n s t r u c t i o n based on 

the f a c t t h a t h i s w i f e a t t a c k e d him w i t h a k n i f e and 

t h r e a t e n e d t o k i l l him). Because i t was p l a i n e r r o r f o r the 

c i r c u i t c o u r t not t o a c c u r a t e l y charge the j u r y on provoked 

heat of p a s s i o n as i t a p p l i e d t o R i g g s ' s c a p i t a l murder 

charge, t h i s Court r e v e r s e s R i g g s ' s c o n v i c t i o n and sentence of 

death and remands t h i s cause f o r f u r t h e r p r o c e e d i n g s . 

I I . 

A l t h o u g h t h i s C ourt r e v e r s e s R i g g s ' s c o n v i c t i o n f o r the 

reasons s t a t e d i n P a r t I of t h i s o p i n i o n , i t i s c o m p e l l e d t o 

address another i s s u e Riggs r a i s e s on a p p e a l because i t may 

a r i s e on r e t r i a l . 
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Riggs argues t h a t the c i r c u i t c o u r t f a i l e d t o p r o p e r l y 

i n s t r u c t the j u r y r e g a r d i n g the law of b u r g l a r y , a c r i t i c a l 

element of h i s c a p i t a l murder charge. S p e c i f i c a l l y , Riggs 

contends t h a t the c i r c u i t c o u r t e r r o n e o u s l y " f a i l e d t o i n f o r m 

j u r o r s t h a t i f they determined t h a t [he] o c c u p i e d or p o s s e s s e d 

the apartment a t the time the o f f e n s e was committed, no 

b u r g l a r y was committed." (Riggs's b r i e f , a t 17.) Riggs 

n e i t h e r r e q u e s t e d nor o b j e c t e d t o the c i r c u i t c o u r t ' s f a i l u r e 

t o i n s t r u c t the j u r y t h a t a person cannot b u r g l a r i z e a p l a c e 

the p e r s o n owns or o c c u p i e s ; t h e r e f o r e , t h i s i s s u e i s r e v i e w e d 

f o r p l a i n e r r o r o n l y . Rule 45A, A l a . R. App. P. 

Riggs was charged w i t h the o f f e n s e of murder made c a p i t a l 

because i t was committed d u r i n g the course of a b u r g l a r y . See 

§ 13A-5-40(a)(4), A l a . Code 1975. A t t r i a l , the S t a t e 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t Riggs had not l i v e d i n the 

apartment w i t h Payne and her f a m i l y s i n c e the f a l l of 2007, 

when Payne ended her r e l a t i o n s h i p w i t h Riggs and r e t u r n e d h i s 

b e l o n g i n g s . R i g g s , however, p r e s e n t e d e v i d e n c e t o the 

c o n t r a r y . S p e c i f i c a l l y , he p r e s e n t e d t e s t i m o n y i n d i c a t i n g 

t h a t he was s t i l l l i v i n g w i t h Payne i n the apartment a t the 

time of her death. Riggs f u r t h e r t e s t i f i e d t h a t he h e l p e d 

Payne purchase f u r n i t u r e f o r the apartment, a s s i s t e d w i t h the 
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r e n t and o t h e r u t i l i t i e s , kept h i s p e r s o n a l b e l o n g i n g s a t the 

apartment, and had h i s own key. (R. 1231-32, 1250-51, 1272¬

73, 1308.) R i g g s ' s mother, aunt, and son a l s o t e s t i f i e d t h a t 

he was l i v i n g w i t h Payne i n the apartment a t the time the 

o f f e n s e was committed. (R. 1231, 1250-51, 1273.) Based on 

t h i s e v i d e n c e , Riggs argued t h a t he was a l e g a l occupant of 

the apartment a t the time of Payne's death and, t h u s , c o u l d 

not have committed the c a p i t a l o f f e n s e of b u r g l a r y - m u r d e r as 

charged i n the i n d i c t m e n t . 

At the c l o s e of a l l the e v i d e n c e , the c i r c u i t c o u r t 

i n s t r u c t e d the j u r y r e g a r d i n g the S t a t e ' s t h e o r y t h a t Riggs 

was l i c e n s e d t o be a t Paynes's apartment but t h a t the l i c e n s e 

may have been revoked. See Davis v. S t a t e , 737 So. 2d 480, 

486 ( A l a . 1999). S p e c i f i c a l l y , the c i r c u i t c o u r t s t a t e d : 
"THE COURT: A person's l i c e n s e or p r i v i l e g e t o 

e n t e r or remain i n a d w e l l i n g , may be revoked a t any 
time by the l a w f u l p o s s e s s o r of the p r o p e r t y . I f 
the p e r s o n remains a f t e r the p r i v i l e g e has been 
revoked, t h a t person remains u n l a w f u l l y . 

" B r e a k i n g i s not an e s s e n t i a l element of 
b u r g l a r y . Only an e n t r y must be proved. 

"The u n l a w f u l r e m a i n i n g prong of Alabama's 
b u r g l a r y s t a t u t e c o vered cases where a person e n t e r s 
w i t h l i c e n s e or p r i v i l e g e , but remains a f t e r 
t e r m i n a t i o n of such l i c e n s e or p r i v i l e g e . " 
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(R. 1665.) The c i r c u i t c o u r t d i d not, however, i n s t r u c t the 

j u r y on R i g g s ' s t h e o r y of defense, i . e . , t h a t i f the j u r y 

found t h a t Riggs was l i v i n g i n the apartment a t the time of 

the o f f e n s e , he c o u l d not be found g u i l t y of b u r g l a r y and, 

t h u s , c o u l d not be c o n v i c t e d of c a p i t a l murder on the b a s i s 

t h a t the murder was committed d u r i n g a b u r g l a r y . 

T h i s Court has e x p l a i n e d : 

" I n Alabama, ' [ b ] u r g l a r y , l i k e t r e s p a s s , i s an 
o f f e n s e a g a i n s t the p o s s e s s i o n , and hence the t e s t 
f o r the purpose of d e t e r m i n i n g i n whom the ownership 
of the premises s h o u l d be l a i d i n an i n d i c t m e n t i s 
not the t i t l e , but the occupancy or p o s s e s s i o n a t 
the time the o f f e n s e was committed. ' H a m i l t o n v.  
S t a t e , 283 A l a . 540, 545, 219 So. 2d 369, 374, c e r t . 
d e n i e d , 396 U.S. 868, 90 S. Ct. 134, 24 L. Ed. 2d 
121 (1969) ( q u o t i n g F u l l e r v. S t a t e , 28 A l a . App. 
28, 30, 177 So. 353, 354 (1937)). 'A person " e n t e r s 
or remains u n l a w f u l l y " i n or upon premises when he 
i s not l i c e n s e d , i n v i t e d or p r i v i l e g e d t o do so.' 
A l a . Code 1975, § 13A-7-1(4). Under Alabama law, a 
p e r s o n who i s l i c e n s e d or p r i v i l e g e d t o e n t e r 
premises cannot commit c r i m i n a l t r e s p a s s or 
b u r g l a r y . Johnson v. S t a t e , 473 So. 2d 607, 609 
( A l a . Cr. App. 1985)." 

White v. S t a t e , 587 So. 2d 1218, 1223 ( A l a . Crim. App. 1990) . 

T h e r e f o r e , " [ c ] h a r g i n g ownership i n a b u r g l a r y count p u t s the 

onus on the S t a t e of showing 'ownership,' i . e . , occupancy -¬

r a t h e r than t i t l e . The person i n p o s s e s s i o n ( e i t h e r h i m s e l f 

or by s e r v a n t ) i s the occupant f o r t h i s p urpose." White v.  

S t a t e , 42 A l a . App. 249, 254, 160 So. 2d 496, 500 (1964) 
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( i n t e r n a l c i t a t i o n s o m i t t e d ) . Because "the o f f e n s e [of 

b u r g l a r y ] i s not committed by one who breaks and e n t e r s h i s 

own d w e l l i n g or o t h e r b u i l d i n g , " S t a n l e y v. S t a t e , 57 A l a . 

App. 83, 84, 326 So. 2d 148, 149 ( A l a . Crim. App. 1976), the 

Alabama Supreme Court has h e l d t h a t " [ a ] n e s s e n t i a l averment 

i n a charge f o r an o f f e n s e a g a i n s t p r o p e r t y i s the n e g a t i o n of 

the defendant's ownership or p o s s e s s o r y r i g h t , so as t o 

a f f i r m a t i v e l y show t h a t the p r o p e r t y , g e n e r a l or s p e c i a l , 

a g a i n s t which the crime i s l a i d , i s i n a n o t h e r . " W i l s o n v.  

S t a t e , 247 A l a . 84, 85, 22 So. 2d 601, 602 (1945) ( c i t i n g 

Emmonds v. S t a t e , 87 A l a . 12, 6 So. 54 (1889)). 

At t r i a l , R iggs p r e s e n t e d e v i d e n c e t h a t he was l i v i n g i n 

the apartment w i t h Payne a t the time of the murder. Based on 

t h i s e v i d e n c e , Riggs was e n t i t l e d t o a j u r y i n s t r u c t i o n t h a t 

i f the j u r y found t h a t Riggs was l i v i n g i n the apartment w i t h 

Payne a t the time of the murder, i t c o u l d not f i n d t h a t he had 

committed a b u r g l a r y and, t h u s , c o u l d not f i n d him g u i l t y of 

c a p i t a l murder. Because t h i s Court i s r e v e r s i n g R i g g s ' s 

c o n v i c t i o n and sentence of death on Issue I , i t need not 

d e c i d e whether p l a i n e r r o r r e s u l t e d from the c i r c u i t c o u r t ' s 

f a i l u r e t o g i v e t h i s u n r e q u e s t e d i n s t r u c t i o n . 
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A c c o r d i n g l y , f o r the reasons s t a t e d i n P a r t I of t h i s 

o p i n i o n , R i g g s ' s c o n v i c t i o n and sentence of death are 

r e v e r s e d , and t h i s cause i s remanded f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Welch, K e l l u m , Burke, and J o i n e r , J J . , concur. 
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