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On F e b r u a r y 6, 2009, t h e g r a n d j u r y r e t u r n e d f o u r 

i n d i c t m e n t s a g a i n s t E v a n s , c h a r g i n g h i m w i t h f o u r c o u n t s o f 

f i r s t - d e g r e e r o b b e r y . E a c h i n d i c t m e n t i n v o l v e d a d i f f e r e n t 

v i c t i m b u t stemmed f r o m t h e same s e t o f f a c t s . The f o u r 

v i c t i m s were Joshawan Brown, L a r r y H u n t e r , M i c h a e l R u t l e d g e , 

and F r a n k Bowden. The c a s e s were c o n s o l i d a t e d f o r t r i a l , 

w h i c h began on May 10, 2010. 

A t t r i a l , R u t l e d g e t e s t i f i e d t h a t he was t h e owner o f A 

Cut Beyond b a r b e r s h o p . A c c o r d i n g t o R u t l e d g e , one day i n 

A u g u s t 2008, when he a r r i v e d t o open t h e b a r b e r s h o p f o r t h e 

day, a few c u s t o m e r s were w a i t i n g f o r h i m i n t h e p a r k i n g l o t . 

A f t e r R u t l e d g e l e t t h o s e c u s t o m e r s i n s i d e t h e b a r b e r s h o p , he 

" n o t i c e d a s h o r t f e l l o w w a l k f r o m t h e t o p o f t h e h i l l down 

p a s t [ t h e ] shop, and maybe two m i n u t e s l a t e r he t u r n e d a r o u n d 

and came b a c k f r o m down i n t h e a l l e y and w a l k e d b a c k up 

t o w a r d s t h e s h o p . " ( R . 1 0 9 . ) R u t l e d g e e x p l a i n e d t h a t t h e man 

w a l k e d t h r o u g h t h e p a r k i n g l o t , w h i c h was r i g h t i n f r o n t o f 

h i s b a r b e r s h o p . R u t l e d g e d i d n o t know t h a t man. R u t l e d g e 

t e s t i f i e d t h a t t h e man p a s s e d by t h e b a r b e r s h o p , b u t , a few 

m i n u t e s l a t e r , t h e man r e t u r n e d , and E v a n s was w i t h h i m. 
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R u t l e d g e knew Evans b e c a u s e he had s o l d m a g a z i n e s t o R u t l e d g e 

and had g o t t e n a shave f r o m R u t l e d g e i n t h e p a s t . 

A f t e r t h e y e n t e r e d t h e b a r b e r s h o p , Evans s t o o d i n t h e 

m i d d l e o f t h e shop, and t h e s h o r t e r man s t o o d by t h e d o o r 

h o l d i n g a b l u e gym bag i n h i s h a n d s . Evans t h e n p u l l e d a gun 

f r o m h i s w a i s t b a n d . A t t h a t t i m e , R u t l e d g e was c u t t i n g 

Brown's h a i r . I n i t i a l l y , E vans p o i n t e d t h e gun a t Bowden and 

H u n t e r , who were i n t h e w a i t i n g a r e a o f t h e b a r b e r s h o p , and 

t o l d them n o t t o move. Evans t h e n p o i n t e d t h e gun a t 

R u t l e d g e , b u t Brown " r u s h e d " Evans and a " t u s s l e " e n s u e d . ( R . 

1 1 2 . ) R u t l e d g e t h e n g r a b b e d h i s gun f r o m a n e a r b y c o u n t e r and 

s h o t t w i c e a t E v a n s . A t t h a t t i m e , R u t l e d g e d i d n o t know 

w h e t h e r e i t h e r s h o t h i t E v a n s , b u t R u t l e d g e f o u n d o u t l a t e r 

t h a t he had h i t E v a n s . As Evans was f l e e i n g t h e b a r b e r s h o p , 

he d r o p p e d h i s w h i t e b a s e b a l l cap and h i s gun. R u t l e d g e 

t e s t i f i e d t h a t Evans l e f t t h e b a r b e r s h o p and t h e n r a n t o t h e 

r i g h t . R u t l e d g e f u r t h e r t e s t i f i e d t h a t he d i d n o t see t h e men 

g e t i n t o t h e i r v e h i c l e b e c a u s e i t was p a r k e d b e h i n d t h e 

b a r b e r s h o p . A f t e r m a k i n g s u r e t h a t e v e r y o n e i n t h e b a r b e r s h o p 

was u n h u r t , R u t l e d g e c a l l e d emergency 911. 
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R u t l e d g e t e s t i f i e d t h a t t h e p o l i c e q u i c k l y r e s p o n d e d t o 

h i s c a l l . When t h e p o l i c e a r r i v e d a t t h e b a r b e r s h o p , R u t l e d g e 

met them o u t s i d e . The owner o f a n e a r b y b u s i n e s s was a l s o 

s t a n d i n g o u t s i d e , and he p o i n t e d t o w a r d an o l d e r model 

C h e v r o l e t a u t o m o b i l e t h a t was s m o k i n g b a d l y as i t d r o v e away 

and t o l d p o l i c e : "There t h e y go r i g h t t h e r e . " (R. 116-17.) 

The p o l i c e p u r s u e d t h e c a r and a p p r e h e n d e d Evans a l o n g w i t h 

t h e o t h e r man who had e n t e r e d t h e b a r b e r s h o p w i t h Evans 

e a r l i e r . 

H u n t e r t e s t i f i e d t h a t he was s i t t i n g i n t h e w a i t i n g a r e a 

o f t h e b a r b e r s h o p w i t h Bowden when a " t a l l e r guy" and a 

" s h o r t e r guy" e n t e r e d t h e b a r b e r s h o p . (R. 173.) The s h o r t e r 

guy was h o l d i n g a b l u e bag. A c c o r d i n g t o H u n t e r , " t h e t a l l e r 

guy came i n and l i f t e d up h i s s h i r t and b r o u g h t a gun o u t , 

p o i n t e d i t t o w a r d me and [ B o w d e n ] , t h e guy t h a t was s i t t i n g 

t h e r e , t o l d us nobody move." (R. 173.) The man w i t h t h e gun 

t h e n w a l k e d t o w a r d R u t l e d g e and t h e man who was g e t t i n g a 

h a i r c u t and p o i n t e d t h e gun a t them. H u n t e r t e s t i f i e d t h a t 

t h e man g e t t i n g h i s h a i r c u t g r a b b e d t h e arm o f t h e man w i t h 

t h e gun and t h e y began " t u s s l i n g . " (R. 174.) H u n t e r t h e n 

h e a r d two g u n s h o t s . H u n t e r t e s t i f i e d t h a t t h e t a l l e r guy was 
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s h o t i n t h e b a c k and t h a t , a f t e r t h e t a l l e r guy was s h o t , he 

d r o p p e d h i s gun and f l e d . H u n t e r s t a t e d t h a t he " d i d see t h e 

l i t t l e r a g g e d c a r g o i n g down t h e s t r e e t t h a t t h e y were i n , 

l i t t l e C hevy." (R. 179.) S h o r t l y a f t e r t h e men were 

a p p r e h e n d e d by t h e p o l i c e , H u n t e r was a b l e t o i d e n t i f y them by 

h e i g h t and s i z e . H u n t e r a l s o s t a t e d t h a t t h e b l u e bag was 

o u t s i d e t h e c a r when he i d e n t i f i e d t h e men. 

D a r r y l M y e r s , a p o l i c e o f f i c e r f o r t h e B i r m i n g h a m P o l i c e 

D e p a r t m e n t , t e s t i f i e d t h a t , on A u g u s t 22, 2008, he r e s p o n d e d 

t o a c a l l a b o u t a r o b b e r y i n p r o g r e s s a t t h e A Cut B e y o n d 

b a r b e r s h o p . When O f f i c e r M y e r s a r r i v e d a t t h e s c e n e , two men 

who were s t a n d i n g o u t s i d e t h e b a r b e r s h o p p o i n t e d o u t t o him 

t h a t t h e two s u s p e c t s were d r i v i n g away i n a t a n - c o l o r e d 

C h e v r o l e t c a r . O f f i c e r M y e r s p u r s u e d t h e c a r and s t o p p e d i t . 

A f t e r t h e c a r s t o p p e d , t h e d r i v e r g o t o u t o f t h e c a r and 

s t a r t e d w a l k i n g away. O f f i c e r M y e r s o r d e r e d t h e d r i v e r t o 

s t o p . I n i t i a l l y , t h e d r i v e r r e s p o n d e d t h a t he was g o i n g t o 

h i s a u n t ' s h o u s e , b u t , a f t e r O f f i c e r M y e r s drew h i s weapon and 

o r d e r e d t h e d r i v e r t o g e t down on t h e g r o u n d , t h e d r i v e r 

c o m p l i e d w i t h O f f i c e r M y e r s ' s o r d e r . A t t r i a l , O f f i c e r M y e r s 

i d e n t i f i e d E v a n s as t h e p e r s o n who was s e a t e d i n t h e 
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p a s s e n g e r ' s s e a t o f t h e c a r when i t was s t o p p e d . O f f i c e r 

M y e r s a l s o t e s t i f i e d t h a t , when he saw E v a n s i n t h e c a r t h a t 

day, E v a n s had been s h o t . O f f i c e r M y e r s c h e c k e d t h e v e h i c l e -

i d e n t i f i c a t i o n number ("VIN") o f t h e c a r and t h e l i c e n s e p l a t e 

t h a t was on t h e c a r , and he d i s c o v e r e d t h a t t h e V I N and t h e 

l i c e n s e p l a t e were n o t r e g i s t e r e d t o t h e same p e r s o n . 

E v a n s ' s m e d i c a l r e c o r d s showed t h a t he was a d m i t t e d t o 

UAB H o s p i t a l on A u g u s t 22, 2008, w i t h a s i n g l e g u n s h o t wound 

t h r o u g h t h e l e f t s i d e o f h i s c h e s t . DNA t e s t i n g showed t h a t 

t h e DNA p r o f i l e o f b l o o d f o u n d a t t h e b a r b e r s h o p m a t c h e d 

E v a n s ' s DNA p r o f i l e . 

A t t h e c l o s e o f t h e S t a t e ' s e v i d e n c e , E vans moved f o r a 

j u d g m e n t o f a c q u i t t a l on t h e g r o u n d t h a t t h e S t a t e ' s e v i d e n c e 

was i n s u f f i c i e n t t o s u p p o r t a f i n d i n g o f g u i l t y on any o f t h e 

f i r s t - d e g r e e - r o b b e r y c h a r g e s . S p e c i f i c a l l y , Evans a l l e g e d 

t h a t t h e S t a t e f a i l e d t o s e t f o r t h s u f f i c i e n t e v i d e n c e 

i n d i c a t i n g t h a t Evans i n t e n d e d t o d e p r i v e any p e r s o n o f h i s 

p r o p e r t y . (R. 262-64.) The t r i a l c o u r t d e n i e d t h a t m o t i o n . 

A f t e r t h e m o t i o n was d e n i e d , t h e d e f e n s e r e s t e d . 

On May 12, 2010, t h e j u r y f o u n d Evans g u i l t y o f f o u r 

c o u n t s o f f i r s t - d e g r e e r o b b e r y . On J u n e 21, 2010, Evans f i l e d 
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a p r o se m o t i o n f o r a new t r i a l . On June 25, 2010, t h e t r i a l 

c o u r t s e n t e n c e d E v a n s , as a h a b i t u a l o f f e n d e r , t o l i f e 

i m p r i s o n m e n t w i t h o u t t h e p o s s i b i l i t y o f p a r o l e f o r e a c h 

c o n v i c t i o n . On A u g u s t 16, 2010, t h e t r i a l c o u r t d e n i e d 

E v a n s ' s m o t i o n f o r a new t r i a l . On S e p t e m b e r 1, 2010, Evans 

a p p e a l e d h i s c o n v i c t i o n s t o t h i s C o u r t . 

I . 

On a p p e a l , Evans f i r s t a l l e g e s t h a t t h e t r i a l c o u r t e r r e d 

i n d e n y i n g h i s m o t i o n f o r a j u d g m e n t o f a c q u i t t a l b e c a u s e , he 

s a y s , t h e S t a t e p r e s e n t e d i n s u f f i c i e n t e v i d e n c e t o s u p p o r t any 

o f h i s f i r s t - d e g r e e - r o b b e r y c o n v i c t i o n s . S p e c i f i c a l l y , Evans 

a p p e a r s t o a r g u e t h a t t h e S t a t e d i d n o t p r e s e n t s u f f i c i e n t 

e v i d e n c e i n d i c a t i n g t h a t he i n t e n d e d t o d e p r i v e any o f t h e 

v i c t i m s o f t h e i r p r o p e r t y . 

S e c t i o n 1 3 A - 8 - 4 1 ( a ) , A l a . Code 1975, p r o v i d e s : 

"A p e r s o n commits t h e c r i m e o f r o b b e r y i n t h e 
f i r s t d e g r e e i f he v i o l a t e s S e c t i o n 13A-8-43 and he: 

"(1) I s armed w i t h a d e a d l y weapon o r d a n g e r o u s 
i n s t r u m e n t ; o r 

"(2) Causes s e r i o u s p h y s i c a l i n j u r y t o a n o t h e r . " 

S e c t i o n 1 3 A - 8 - 4 3 ( a ) , A l a . Code 1975, p r o v i d e s : 
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"A p e r s o n commits t h e c r i m e o f r o b b e r y i n t h e 
t h i r d d e g r e e i f i n t h e c o u r s e o f c o m m i t t i n g a t h e f t 
he: 

" ( 1 ) Uses f o r c e a g a i n s t t h e p e r s o n o f t h e owner 
o r any p e r s o n p r e s e n t w i t h i n t e n t t o overcome h i s 
p h y s i c a l r e s i s t a n c e o r p h y s i c a l power o f r e s i s t a n c e ; 
o r 

" ( 2 ) T h r e a t e n s t h e i m m i n e n t use o f f o r c e a g a i n s t 
t h e p e r s o n o f t h e owner o r any p e r s o n p r e s e n t w i t h 
i n t e n t t o c o m p e l a c q u i e s c e n c e t o t h e t a k i n g o f o r 
e s c a p i n g w i t h t h e p r o p e r t y . " 

F u r t h e r m o r e , " r o b b e r y ... i s a c r i m e a g a i n s t t h e p e r s o n ; 

i t does n o t r e q u i r e t h a t a t h e f t be a c c o m p l i s h e d f o r t h e 

e l e m e n t s o f r o b b e r y t o be e s t a b l i s h e d . " Ex p a r t e V e r z o n e , 868 

So. 2d 399, 402 ( A l a . 2 0 0 3 ) . " P r o o f o f an a c t u a l t a k i n g o f 

p r o p e r t y i s n o t r e q u i r e d t o s u s t a i n a c o n v i c t i o n f o r r o b b e r y . " 

C r a i g v. S t a t e , 893 So. 2d 1250, 1256 ( A l a . C r i m . App. 2 0 0 4 ) . 

" ' [ T ] h e f o r m e r c r i m e o f a t t e m p t e d r o b b e r y now c o n s t i t u t e s 

r o b b e r y . ' " C a s e y v. S t a t e , 925 So. 2d 1005, 1006 ( A l a . C r i m . 

App. 2005) ( q u o t i n g P e t t y v. S t a t e , 414 So. 2d 182, 183 ( A l a . 

C r i m . App. 1 9 8 2 ) ) . 

C o n c e r n i n g t h e s u f f i c i e n c y o f t h e e v i d e n c e t o s u s t a i n a 

c o n v i c t i o n , t h i s C o u r t has h e l d : 

" ' " I n d e t e r m i n i n g t h e s u f f i c i e n c y o f t h e 
e v i d e n c e t o s u s t a i n a c o n v i c t i o n , a r e v i e w i n g c o u r t 
must a c c e p t as t r u e a l l e v i d e n c e i n t r o d u c e d by t h e 
S t a t e , a c c o r d t h e S t a t e a l l l e g i t i m a t e i n f e r e n c e s 
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t h e r e f r o m , and c o n s i d e r a l l e v i d e n c e i n a l i g h t most 
f a v o r a b l e t o t h e p r o s e c u t i o n . " ' B a l l e n g e r v. S t a t e , 
720 So. 2d 1033, 1034 ( A l a . C r i m . App. 1 9 9 8 ) , 
q u o t i n g F a i r c l o t h v. S t a t e , 471 So. 2d 485, 488 
( A l a . C r i m . App. 1 9 8 4 ) , a f f ' d , 471 So. 2d 493 ( A l a . 
1 9 8 5 ) . '"The t e s t u s e d i n d e t e r m i n i n g t h e 
s u f f i c i e n c y o f e v i d e n c e t o s u s t a i n a c o n v i c t i o n i s 
w h e t h e r , v i e w i n g t h e e v i d e n c e i n t h e l i g h t most 
f a v o r a b l e t o t h e p r o s e c u t i o n , a r a t i o n a l f i n d e r o f 
f a c t c o u l d have f o u n d t h e d e f e n d a n t g u i l t y b e y o n d a 
r e a s o n a b l e d o u b t . " ' Nunn v. S t a t e , 697 So. 2d 497, 
498 ( A l a . C r i m . App. 1 9 9 7 ) , q u o t i n g O'Neal v. S t a t e , 
602 So. 2d 462, 464 ( A l a . C r i m . App. 1 9 9 2 ) . '"When 
t h e r e i s l e g a l e v i d e n c e f r o m w h i c h t h e j u r y c o u l d , 
by f a i r i n f e r e n c e , f i n d t h e d e f e n d a n t g u i l t y , t h e 
t r i a l c o u r t s h o u l d s u b m i t [ t h e c a s e ] t o t h e j u r y , 
and, i n s u c h a c a s e , t h i s c o u r t w i l l n o t d i s t u r b t h e 
t r i a l c o u r t ' s d e c i s i o n . " ' F a r r i o r v. S t a t e , 728 So. 
2d 691, 696 ( A l a . C r i m . App. 1 9 9 8 ) , q u o t i n g Ward v. 
S t a t e , 557 So. 2d 848, 850 ( A l a . C r i m . App. 1 9 9 0 ) . 
'The r o l e o f a p p e l l a t e c o u r t s i s n o t t o s a y what t h e 
f a c t s a r e . Our r o l e ... i s t o j u d g e w h e t h e r t h e 
e v i d e n c e i s l e g a l l y s u f f i c i e n t t o a l l o w s u b m i s s i o n 
o f an i s s u e f o r d e c i s i o n [by] t h e j u r y . ' " 

I n gram v. S t a t e , 878 So. 2d 1208, 1210 ( A l a . C r i m . App. 2 0 0 3 ) , 

q u o t i n g Ex p a r t e B a n k s t o n , 358 So. 2d 1040, 1042 ( A l a . 1 9 7 8 ) . 

F u r t h e r m o r e , 

" ' C i r c u m s t a n t i a l e v i d e n c e i s n o t i n f e r i o r 
e v i d e n c e , and i t w i l l be g i v e n t h e same 
w e i g h t as d i r e c t e v i d e n c e , i f i t , a l o n g 
w i t h t h e o t h e r e v i d e n c e , i s s u s c e p t i b l e o f 
a r e a s o n a b l e i n f e r e n c e p o i n t i n g 
u n e q u i v o c a l l y t o t h e d e f e n d a n t ' s g u i l t . 
Ward v. S t a t e , 557 So. 2d 848 ( A l a . C r . 
App. 1 9 9 0 ) . In r e v i e w i n g a c o n v i c t i o n b a s e d 
i n w h o l e o r i n p a r t on c i r c u m s t a n t i a l 
e v i d e n c e , t h e t e s t t o be a p p l i e d i s w h e t h e r 
t h e j u r y m i g h t r e a s o n a b l y f i n d t h a t t h e 
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e v i d e n c e e x c l u d e d e v e r y r e a s o n a b l e 
h y p o t h e s i s e x c e p t t h a t o f g u i l t ; n o t 
w h e t h e r s u c h e v i d e n c e e x c l u d e s e v e r y 
r e a s o n a b l e h y p o t h e s i s b u t g u i l t , b u t 
w h e t h e r a j u r y m i g h t r e a s o n a b l y so 
c o n c l u d e . Cumbo v. S t a t e , 368 So. 2d 871 
( A l a . C r . App. 1 9 7 8 ) , c e r t . d e n i e d , 368 So. 
2d 877 ( A l a . 1 9 7 9 ) . ' " 

"Ward, 610 So.2d a t 1191-92." 

L o c k h a r t v. S t a t e , 715 So. 2d 895, 899 ( A l a . C r i m . App. 1 9 9 7 ) . 

C o n c e r n i n g i n t e n t , t h i s C o u r t has h e l d : 

" [ I ] n t e n t i s a q u e s t i o n f o r t h e j u r y ' I n t e n t , 
... b e i n g a s t a t e o r c o n d i t i o n o f t h e mind, i s 
r a r e l y , i f e v e r , s u s c e p t i b l e o f d i r e c t o r p o s i t i v e 
p r o o f , and must u s u a l l y be i n f e r r e d f r o m t h e f a c t s 
t e s t i f i e d t o by w i t n e s s e s and t h e c i r c u m s t a n c e s as 
d e v e l o p e d by t h e e v i d e n c e . ' Pumphrey v. S t a t e , 156 
A l a . 103, 47 So. 156, 157 ( 1 9 0 8 ) . " 

McCord v. S t a t e , 501 So. 2d 520 , 528-29 ( A l a . C r i m . App. 

1 9 8 6 ) . 

I n t h e p r e s e n t c a s e , c o n s i d e r i n g , as we must, a l l t h e 

e v i d e n c e i n a l i g h t most f a v o r a b l e t o t h e S t a t e , we h o l d t h a t 

a r a t i o n a l f i n d e r o f f a c t c o u l d have f o u n d Evans g u i l t y b e y o n d 

a r e a s o n a b l e d o u b t o f a l l f o u r c o u n t s o f f i r s t - d e g r e e r o b b e r y . 

The e v i d e n c e p r e s e n t e d by t h e S t a t e i n d i c a t e d t h a t R u t l e d g e 

saw t h e s h o r t e r man w a l k p a s t t h e b a r b e r s h o p t w i c e i n t h e 

s p a c e o f a p p r o x i m a t e l y two m i n u t e s and t h e n r e t u r n t o t h e 

b a r b e r s h o p w i t h Evans a few m i n u t e s l a t e r . B a s e d on t h a t 
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e v i d e n c e , t h e j u r y c o u l d have r e a s o n a b l y i n f e r r e d t h a t Evans 

and h i s a c c o m p l i c e were s u r v e y i n g t h e s c e n e i m m e d i a t e l y b e f o r e 

t h e y e n t e r e d t h e shop. The S t a t e ' s e v i d e n c e f u r t h e r i n d i c a t e d 

t h a t t h e s h o r t e r man was c a r r y i n g a b l u e gym bag t h a t c o u l d be 

u s e d t o c a r r y away p r o p e r t y ; t h a t , a f t e r e n t e r i n g t h e shop, 

Evans p r o d u c e d a gun, t h r e a t e n i n g e v e r y o n e i n t h e shop; t h a t , 

a f t e r an a l t e r c a t i o n , Evans and t h e s h o r t e r man f l e d i n a c a r 

t h a t had been p a r k e d o u t o f s i g h t ; and t h a t t h e V I N and 

l i c e n s e p l a t e on t h e c a r were n o t r e g i s t e r e d t o t h e same 

p e r s o n . B a s e d on t h o s e f a c t s , c o n t r a r y t o E v a n s ' s a l l e g a t i o n , 

t h e j u r y c o u l d have r e a s o n a b l y i n f e r r e d t h a t Evans i n t e n d e d t o 

c o m p e l t h e a c q u i e s c e n c e o f e v e r y o n e i n t h e b a r b e r s h o p t o t h e 

t a k i n g o r e s c a p i n g w i t h p r o p e r t y . 

The d i s s e n t t a k e s i s s u e w i t h o u r c o n c l u s i o n t h a t t h e j u r y 

c o u l d have r e a s o n a b l y i n f e r r e d t h a t Evans and h i s a c c o m p l i c e 

were s u r v e y i n g t h e s c e n e i m m e d i a t e l y b e f o r e t h e y e n t e r e d t h e 

shop. A g a i n , R u t l e d g e t e s t i f i e d t h a t he saw t h e s h o r t e r man 

w a l k p a s t t h e b a r b e r s h o p t w i c e i n t h e s p a c e o f a p p r o x i m a t e l y 

two m i n u t e s and t h e n r e t u r n t o t h e b a r b e r s h o p w i t h an armed 

Evans a few m i n u t e s l a t e r . B a s e d on t h e c i r c u m s t a n c e s as a 

w h o l e , i t seems h i g h l y p r o b a b l e t h a t t h e men were s u r v e y i n g 
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t h e s c e n e . I t i s u n l i k e l y t h a t t h e s h o r t e r man j u s t h a ppened 

t o be s t r o l l i n g b a c k and f o r t h i n f r o n t o f t h e b a r b e r s h o p f o r 

p l e a s u r e a few m i n u t e s b e f o r e he e n t e r e d t h e b a r b e r s h o p w i t h 

an armed man. I n any e v e n t , i t i s t h e d u t y o f t h e j u r y , n o t 

t h i s C o u r t , t o d e t e r m i n e f a c t u a l l y w h e t h e r t h e men were 

s u r v e y i n g t h e s c e n e . We h o l d t h a t t h e j u r y c e r t a i n l y c o u l d 

have r e a s o n a b l y i n f e r r e d t h a t t h e men were s u r v e y i n g t h e 

s c e n e . 

N e x t , w h i l e a g r e e i n g t h a t t h e gym bag t h a t was c a r r i e d by 

t h e s h o r t e r man c o u l d be u s e d t o c a r r y away p r o p e r t y , t h e 

d i s s e n t p o i n t s o u t t h a t t h e gym bag c o u l d a l s o be u s e d t o 

c a r r y gym c l o t h e s , g r o c e r i e s , b u r g l a r y t o o l s , o r a v a s t 

v a r i e t y o f o t h e r i t e m s . We a g r e e . However, a g a i n , i t was t h e 

d u t y o f t h e j u r y t o d e c i d e , i n t h e c o n t e x t o f a l l t h e e v i d e n c e 

p r e s e n t e d , w h e t h e r t h e p u r p o s e o f t h e gym bag was t o c a r r y 

away p r o p e r t y o r t o c a r r y s o m e t h i n g e l s e . The j u r y c e r t a i n l y 

c o u l d have i n f e r r e d t h a t t h e p u r p o s e o f t h e gym bag was t o 

c a r r y away p r o p e r t y . I t i s n o t u n r e a s o n a b l e o r mere g u e s s w o r k 

t o c o n c l u d e t h a t when a man c a r r y i n g a gym bag e n t e r s a s t o r e 

w i t h an armed a c c o m p l i c e , t h e man i s i n t e n d i n g t o use t h a t gym 

bag t o c a r r y away p r o p e r t y . 
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The d i s s e n t a l s o t a k e s i s s u e w i t h o u r s t a t e m e n t t h a t 

E v a n s and t h e o t h e r man f l e d i n a c a r t h a t had been p a r k e d 

" o u t o f s i g h t . " R u t l e d g e , who was i n t h e b a r b e r s h o p when 

Evans f l e d , t e s t i f i e d t h a t t h e c a r was p a r k e d b e h i n d t h e 

b u i l d i n g and o u t o f h i s s i g h t . R u t l e d g e a l s o t e s t i f i e d t h a t 

t h e p a r k i n g l o t was i n f r o n t o f t h e b a r b e r s h o p and w i t h i n h i s 

s i g h t . C o n s i d e r i n g t h a t Evans and h i s a c c o m p l i c e c h o s e n o t t o 

p a r k t h e i r c a r i n t h e p a r k i n g l o t i n f r o n t o f t h e b a r b e r s h o p 

b e f o r e e n t e r i n g t h e b a r b e r s h o p w i e l d i n g a gun, t h e j u r y c o u l d 

have r e a s o n a b l y i n f e r r e d t h a t Evans and h i s a c c o m p l i c e had 

p u r p o s e f u l l y a t t e m p t e d t o h i d e t h e c a r f r o m t h e s i g h t o f t h e 

p e o p l e i n t h e b a r b e r s h o p , whom Evans and h i s a c c o m p l i c e 

i n t e n d e d t o a c c o s t . 

We c o n c l u d e t h a t t h e S t a t e p r e s e n t e d e v i d e n c e f r o m w h i c h 

t h e j u r y c o u l d have r e a s o n a b l y i n f e r r e d t h a t Evans i n t e n d e d t o 

c o m p e l t h e a c q u i e s c e n c e o f e v e r y o n e i n t h e b a r b e r s h o p t o t h e 

t a k i n g o r e s c a p i n g w i t h p r o p e r t y . T h e r e f o r e , we h o l d t h a t t h e 

S t a t e p r e s e n t e d s u f f i c i e n t e v i d e n c e t o s u p p o r t E v a n s ' s f o u r 

c o n v i c t i o n s f o r f i r s t - d e g r e e r o b b e r y ; t h u s , t h e t r i a l c o u r t 

d i d n o t e r r i n d e n y i n g E v a n s ' s m o t i o n f o r judgment o f 

a c q u i t t a l . 
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I I . 

L a s t l y , Evans a l l e g e s t h a t h i s c o n v i c t i o n s i n t h e two 

c a s e s t h a t named Brown and Bowden as t h e v i c t i m s s h o u l d be 

r e v e r s e d . S p e c i f i c a l l y , Evans a l l e g e s t h a t , i n t h o s e two 

c a s e s , he was " d e n i e d h i s f u n d a m e n t a l r i g h t t o c r o s s - e x a m i n e 

a d v e r s e w i t n e s s e s a g a i n s t h i m as i s g u a r a n t e e d by t h e S i x t h 

Amendment o f t h e U.S. C o n s t i t u t i o n " b e c a u s e Brown and Bowden 

s i g n e d a f f i d a v i t s i n s u p p o r t o f a w a r r a n t f o r E v a n s ' s a r r e s t , 

b u t n e i t h e r Brown n o r Bowden t e s t i f i e d a t t r i a l . ( E v a n s ' s 

b r i e f , a t 31-32.) 

E v a n s ' s a l l e g a t i o n i s c o m p l e t e l y w i t h o u t m e r i t . The 

a f f i d a v i t s s i g n e d by Brown and Bowden i n s u p p o r t o f an a r r e s t 

w a r r a n t were n o t p r e s e n t e d t o t h e j u r y a t t r i a l . The 

C o n f r o n t a t i o n C l a u s e o f t h e S i x t h Amendment t o t h e U n i t e d 

S t a t e s C o n s t i t u t i o n g i v e s t h e a c c u s e d i n a c r i m i n a l 

p r o s e c u t i o n o n l y t h e r i g h t " t o be c o n f r o n t e d w i t h t h e 

w i t n e s s e s a g a i n s t h i m . " W h i l e t h e C o n f r o n t a t i o n C l a u s e 

a p p l i e s t o i n - c o u r t t e s t i m o n y and some o u t - o f - c o u r t s t a t e m e n t s 

i n t r o d u c e d a t t r i a l , C r a w f o r d v. W a s h i n g t o n , 541 U.S. 36 

( 2 0 0 4 ) , i t does n o t a p p l y t o o u t - o f - c o u r t s t a t e m e n t s t h a t a r e 

n o t i n t r o d u c e d a t t r i a l . T h e r e f o r e , E v a n s ' s a l l e g a t i o n does 
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n o t p r e s e n t a v a l i d g r o u n d f o r t h e r e v e r s a l o f h i s 

c o n v i c t i o n s . 

F u r t h e r m o r e , t h i s i s s u e i s b a r r e d f r o m a p p e l l a t e r e v i e w 

b e c a u s e Evans d i d n o t p r e s e n t t h i s s p e c i f i c i s s u e t o t h e t r i a l 

c o u r t . 

" ' R e v i e w on a p p e a l i s r e s t r i c t e d t o q u e s t i o n s and 
i s s u e s p r o p e r l y and t i m e l y r a i s e d a t t r i a l . ' Newsome  
v. S t a t e , 570 So. 2d 703, 717 ( A l a . C r i m . App. 
1 9 8 9 ) . 'An i s s u e r a i s e d f o r t h e f i r s t t i m e on a p p e a l 
i s n o t s u b j e c t t o a p p e l l a t e r e v i e w b e c a u s e i t has 
n o t been p r o p e r l y p r e s e r v e d and p r e s e n t e d . ' P a t e v.  
S t a t e , 601 So. 2d 210, 213 ( A l a . C r i m . App. 1 9 9 2 ) . " 

Ex p a r t e C o u l l i e t t e , 857 So. 2d 793, 794 ( A l a . 2 0 0 3 ) . "Even 

c o n s t i t u t i o n a l i s s u e s must f i r s t be r a i s e d b e f o r e t h e t r i a l 

c o u r t o r t h e y a r e w a i v e d . " S t a n l e y v. S t a t e , 723 So. 2d 821, 

822 ( A l a . C r i m . App. 1 9 9 8 ) . T h e r e f o r e , b e c a u s e t h i s i s s u e was 

n o t p r o p e r l y r a i s e d a t t r i a l , t h e i s s u e i s w a i v e d . 

M o r e o v e r , t h i s c l a i m i s n o t p r o p e r l y b e f o r e t h i s C o u r t 

f o r r e v i e w b e c a u s e Evans has f a i l e d t o c o m p l y w i t h R u l e 

2 8 ( a ) ( 1 0 ) , A l a . R. App. P., w h i c h r e q u i r e s t h a t an argument i n 

an a p p e l l a t e b r i e f c o n t a i n " t h e c o n t e n t i o n s o f t h e 

a p p e l l a n t / p e t i t i o n e r w i t h r e s p e c t t o t h e i s s u e s p r e s e n t e d , and 

t h e r e a s o n s t h e r e f o r , w i t h c i t a t i o n s t o t h e c a s e s , s t a t u t e s , 

o t h e r a u t h o r i t i e s , and p a r t s o f t h e r e c o r d r e l i e d on." T h i s 

15 



CR-09-1806 

C o u r t has s t a t e d : " ' I t i s n o t t h e j o b o f t h e a p p e l l a t e c o u r t s 

t o do a p a r t y ' s l e g a l r e s e a r c h . Nor i s i t t h e f u n c t i o n o f t h e 

a p p e l l a t e c o u r t s t o "make and a d d r e s s l e g a l a r g u m e n t s f o r a 

p a r t y b a s e d on u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s n o t s u p p o r t e d 

by s u f f i c i e n t a u t h o r i t y o r a r g u m e n t . " ' " Hodges v. S t a t e , 926 

So. 2d 1060, 1074 ( A l a . C r i m . App. 2 0 0 5 ) , q u o t i n g P i l e r i  

I n d u s . , I n c . v. C o n s o l i d a t e d I n d u s . , I n c . , 740 So. 2d 1108, 

1110 ( A l a . C i v . App. 1 9 9 9 ) . F u r t h e r m o r e , " [ r ] e c i t a t i o n o f 

a l l e g a t i o n s w i t h o u t c i t a t i o n t o any l e g a l a u t h o r i t y and 

w i t h o u t a d e q u a t e r e c i t a t i o n o f t h e f a c t s r e l i e d upon has been 

deemed a w a i v e r o f t h e a r g u m e n t s l i s t e d . " S k i n n e r v. S t a t e , 

843 So. 2d 820, 827 ( A l a . C r i m . App. 2 0 0 2 ) . I n h i s b r i e f t o 

t h i s C o u r t , Evans does n o t c i t e any l e g a l a u t h o r i t y t o s u p p o r t 

h i s c l a i m . T h e r e f o r e , E v a n s ' s b a r e a l l e g a t i o n does n o t 

s a t i s f y t h e r e q u i r e m e n t s o f R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P.; 

t h u s , t h e i s s u e i s w a i v e d . 

B a s e d on t h e f o r e g o i n g , t h e judgment o f t h e t r i a l c o u r t 

i s a f f i r m e d . 

AFFIRMED. 

Windom, K e l l u m , and J o i n e r , J J . , concur. Welch, P.J., 

d i s s e n t s w i t h o p i n i o n . 
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WELCH, P r e s i d i n g J u d g e , d i s s e n t i n g . 

B r y a n t Evans was c o n v i c t e d o f f o u r c o u n t s o f f i r s t - d e g r e e 

r o b b e r y . The m a j o r i t y a f f i r m s t h e c o n v i c t i o n s ; I r e s p e c t f u l l y 

d i s s e n t b e c a u s e t h e S t a t e d i d n o t p r e s e n t a p r i m a f a c i e c a s e 

o f f i r s t - d e g r e e r o b b e r y f o r any o f t h e f o u r c o u n t s . 

The m a j o r i t y has a c c u r a t e l y s u m m a r i z e d t h e e v i d e n c e 

p r e s e n t e d by t h e S t a t e . The p r o p r i e t o r o f t h e b a r b e r s h o p 

where t h e i n c i d e n t o c c u r r e d , M i c h a e l R u t l e d g e , t e s t i f i e d t h a t 

he knew Evans b e c a u s e Evans had s o l d h i m m a g a z i n e s on s e v e r a l 

o c c a s i o n s and b e c a u s e Evans had been a b a r b e r s h o p c u s t o m e r i n 

t h e p a s t . On t h e m o r n i n g o f t h i s i n c i d e n t , R u t l e d g e saw a man 

who was s h o r t e r t h a n Evans w a l k p a s t h i s shop, t u r n a r o u n d , 

and p a s s by t h e shop a g a i n . A s h o r t w h i l e l a t e r , a male 

c u s t o m e r , J o s h a w a n Brown, was s i t t i n g i n one o f t h e b a r b e r ' s 

c h a i r s and R u t l e d g e was c u t t i n g Brown's h a i r . Two o t h e r men 

were s i t t i n g i n t h e w a i t i n g a r e a o f t h e s m a l l shop. E v a n s 

e n t e r e d t h e shop a c c o m p a n i e d by t h e s h o r t e r man, who was 

c a r r y i n g a b l u e gym b a g . The s h o r t e r man s t a y e d n e a r t h e 

d o o r . Evans p u l l e d a gun f r o m h i s w a i s t b a n d , p o i n t e d i t i n 

t h e d i r e c t i o n o f t h e two w a i t i n g c u s t o m e r s , and t o l d t h e men 

n o t t o move. Evans t h e n w a l k e d t o w a r d R u t l e d g e and Brown, and 
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he p o i n t e d t h e gun above Brown's head, a t R u t l e d g e . When 

Evans g o t c l o s e r t o t h e men, Brown t u s s l e d w i t h Evans and 

g r a b b e d t h e gun. As t h e two t u s s l e d , R u t l e d g e p a n i c k e d , r a n 

t o w a r d t h e b a t h r o o m t o g e t away, and t h e n g r a b b e d h i s gun f r o m 

a n e a r b y c o u n t e r . R u t l e d g e f i r e d two s h o t s a t Evans as he and 

t h e o t h e r man were l e a v i n g t h e b a r b e r s h o p ; one s h o t s t r u c k 

E v a n s , i n j u r i n g h im. Evans d r o p p e d h i s gun i n s i d e t h e shop; 

t h e gun was r e c o v e r e d by t h e p o l i c e . N e i t h e r Evans n o r t h e 

man w i t h t h e bag demanded a n y t h i n g f r o m t h e f o u r men i n t h e 

b a r b e r s h o p ; t h e e v i d e n c e e s t a b l i s h e d t h a t Evans s a i d o n l y 

"Don't move," when he f i r s t w a l k e d i n t o t h e shop. One o f t h e 

c u s t o m e r s i n t h e w a i t i n g a r e a t e s t i f i e d t h a t Evans had e n t e r e d 

t h e shop w i t h a n o t h e r man who was c a r r y i n g a bag, t h a t Evans 

p o i n t e d t h e gun and t o l d t h e w a i t i n g c u s t o m e r s n o t t o move, 

and t h a t he t h e n t u s s l e d w i t h t h e c u s t o m e r i n t h e b a r b e r ' s 

c h a i r . Evans l o s t c o n t r o l o f t h e gun and he was s h o t as he 

and t h e o t h e r man a t t e m p t e d t o l e a v e t h e shop, t h e w i t n e s s 

s a i d . 

E vans and t h e s e c o n d man were a p p r e h e n d e d n e a r t h e s c e n e 

when a p o l i c e o f f i c e r f o l l o w e d t h e i r v e h i c l e and e x e c u t e d a 

s t o p . O f f i c e r s d e t e r m i n e d t h a t t h e v e h i c l e i d e n t i f i c a t i o n 
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number ("VIN") d i d n o t match t h e l i c e n s e t a g on t h e v e h i c l e . 

The b l u e bag R u t l e d g e and t h e c u s t o m e r t e s t i f i e d a b o u t was n o t 

f o u n d i n s i d e t h e v e h i c l e o r a t t h e s c e n e . N o t h i n g was t a k e n 

f r o m t h e b a r b e r s h o p , i t s owner, o r t h e c u s t o m e r s . 

Evans a r g u e s on a p p e a l t h a t t h e t r i a l c o u r t e r r e d when i t 

d e n i e d t h e m o t i o n f o r a judgment o f a c q u i t t a l he made a t t h e 

c o n c l u s i o n o f t h e S t a t e ' s c a s e . Evans a r g u e d i n t h e t r i a l 

c o u r t , as he does on a p p e a l , t h a t t h e S t a t e f a i l e d t o p r e s e n t 

any e v i d e n c e o f r o b b e r y . I n r e j e c t i n g E v a n s ' s argument on 

t h i s i s s u e , t h e m a j o r i t y has s e t o u t t h e r e l e v a n t c a s e l a w . My 

d i s a g r e e m e n t h e r e i s w i t h t h e m a j o r i t y ' s a p p l i c a t i o n o f t h e 

l a w t o t h e f a c t s as a d d u c e d f r o m t h e e v i d e n c e a c t u a l l y 

p r e s e n t e d a t t h e t r i a l . 

The t e s t i n d e t e r m i n i n g t h e s u f f i c i e n c y o f e v i d e n c e t o 

s u s t a i n a c o n v i c t i o n i s w h e t h e r , v i e w i n g t h e e v i d e n c e i n t h e 

l i g h t most f a v o r a b l e t o t h e S t a t e , a r a t i o n a l f a c t f i n d e r c o u l d 

have f o u n d t h e d e f e n d a n t g u i l t y b e y o n d a r e a s o n a b l e d o u b t . Ex  

p a r t e S t e w a r t , 900 So. 2d 475, 476-77 ( A l a . 2 0 0 4 ) ( q u o t i n g 

W e b s t e r v. S t a t e , 900 So. 2d 460, 463 ( A l a . C r i m . App. 2 0 0 4 ) ) . 

The r o l e o f t h e a p p e l l a t e c o u r t s i s t o d e t e r m i n e w h e t h e r t h e 
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e v i d e n c e i s l e g a l l y s u f f i c i e n t , t h a t i s , w h e t h e r a j u r y c o u l d , 

by f a i r i n f e r e n c e , f i n d t h e d e f e n d a n t g u i l t y . I d . 

S e c t i o n 1 3 A - 8 - 4 1 ( a ) , A l a . Code 1975, p r o v i d e s : 

"A p e r s o n commits t h e c r i m e o f r o b b e r y i n t h e 
f i r s t d e g r e e i f he v i o l a t e s S e c t i o n 13A-8-43 and he: 

"(1) I s armed w i t h a d e a d l y weapon o r d a n g e r o u s 
i n s t r u m e n t ; o r 

"(2) Causes s e r i o u s p h y s i c a l i n j u r y t o a n o t h e r . " 

S e c t i o n 1 3 A - 8 - 4 3 ( a ) , A l a . Code 1975, p r o v i d e s : 

"A p e r s o n commits t h e c r i m e o f r o b b e r y i n t h e 
t h i r d d e g r e e i f i n t h e c o u r s e o f c o m m i t t i n g a t h e f t 
he: 

"(1) Uses f o r c e a g a i n s t t h e p e r s o n o f t h e owner 
o r any p e r s o n p r e s e n t w i t h i n t e n t t o overcome h i s 
p h y s i c a l r e s i s t a n c e o r p h y s i c a l power o f r e s i s t a n c e ; 
o r 

"(2) T h r e a t e n s t h e i m m i n e n t use o f f o r c e a g a i n s t 
t h e p e r s o n o f t h e owner o r any p e r s o n p r e s e n t w i t h 
i n t e n t t o c o m p e l a c q u i e s c e n c e t o t h e t a k i n g o f o r 
e s c a p i n g w i t h t h e p r o p e r t y . " 

A f t e r q u o t i n g t h e r e l e v a n t p r i n c i p l e s , t h e m a j o r i t y 

r e s t a t e s i t s summary o f t h e e v i d e n c e and, e m p l o y s what a p p e a r s 

t o be c o n j e c t u r e and s u r m i s e t o c o n c l u d e t h a t t h e S t a t e 

p r e s e n t e d a p r i m a f a c i e c a s e : 

"[W]e h o l d t h a t a r a t i o n a l f i n d e r o f f a c t c o u l d have 
f o u n d Evans g u i l t y b e y o n d a r e a s o n a b l e d o u b t o f a l l 
f o u r c o u n t s o f f i r s t - d e g r e e r o b b e r y . The e v i d e n c e 
p r e s e n t e d by t h e S t a t e i n d i c a t e d t h a t R u t l e d g e saw 
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t h e s h o r t e r man w a l k p a s t t h e b a r b e r s h o p t w i c e i n 
t h e s p a c e o f a p p r o x i m a t e l y t e n m i n u t e s and t h e n 
r e t u r n t o t h e b a r b e r s h o p w i t h E v ans a few m i n u t e s 
l a t e r . B a s e d on t h a t e v i d e n c e , t h e j u r y c o u l d have 
r e a s o n a b l y i n f e r r e d t h a t Evans and h i s a c c o m p l i c e 
were s u r v e y i n g t h e s c e n e i m m e d i a t e l y b e f o r e t h e y 
e n t e r e d t h e shop. The S t a t e ' s e v i d e n c e f u r t h e r 
i n d i c a t e d t h a t t h e s h o r t e r man was c a r r y i n g a b l u e 
gym bag t h a t c o u l d be u s e d t o c a r r y away p r o p e r t y ; 
t h a t , a f t e r e n t e r i n g t h e shop, Evans p r o d u c e d a gun, 
t h r e a t e n i n g e v e r y o n e i n t h e shop; t h a t , a f t e r an 
a l t e r c a t i o n , Evans and t h e s h o r t e r man f l e d i n a c a r 
t h a t had been p a r k e d o u t o f s i g h t ; and t h a t t h e VIN 
and l i c e n s e p l a t e on t h e c a r were n o t r e g i s t e r e d t o 
t h e same p e r s o n . B a s e d on t h o s e f a c t s , c o n t r a r y t o 
E v a n s ' s a l l e g a t i o n , t h e j u r y c o u l d have r e a s o n a b l y 
i n f e r r e d t h a t Evans i n t e n d e d t o compel t h e 
a c q u i e s c e n c e o f e v e r y o n e i n t h e b a r b e r s h o p t o t h e 
t a k i n g o r e s c a p i n g w i t h p r o p e r t y . " 

So. 3d a t ( e m p h a s i s a d d e d ) . 

W i t h o u t any t e s t i m o n y f r o m t h e w i t n e s s e s , t h e m a j o r i t y 

has c o n c l u d e d t h a t t h e j u r y was f r e e t o c o n c l u d e t h a t t h e 

s h o r t e r man were " s u r v e y i n g t h e s c e n e . " The t e s t i m o n y 

i n d i c a t e s o n l y t h a t t h e s h o r t e r man w a l k e d p a s t t h e shop and 

t u r n e d a r o u n d and t h a t he e n t e r e d t h e shop w i t h Evans a few 

m i n u t e s l a t e r . T h e r e i s no t e s t i m o n y t h a t t h e men w a l k e d 

t o g e t h e r i n i t i a l l y , o r t h a t t h e s h o r t e r man was " s u r v e y i n g " 

a n y t h i n g -- o n l y t h a t he w a l k e d p a s t t h e shop and r e t u r n e d 

m i n u t e s l a t e r . The m a j o r i t y has added t h i s p o s t hoc 

i n t e r p r e t a t i o n o f t h e man's w a l k p a s t t h e shop. So, t o o , d i d 
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t h e m a j o r i t y add t h a t t h e b l u e gym bag " c o u l d be u s e d t o 

c a r r y away p r o p e r t y . " The m a j o r i t y i s c o r r e c t , o f c o u r s e , 

t h a t a gym bag c o u l d be u s e d t o c a r r y away p r o p e r t y , b u t i t 

i s e q u a l l y t r u e t h a t t h e b l u e gym bag h e r e c o u l d have been 

u s e d t o c a r r y gym c l o t h e s o r b u r g l a r y t o o l s o r g r o c e r i e s -¬

a v a s t v a r i e t y o f i t e m s , l i m i t e d o n l y by t h e c a r r y i n g 

c a p a c i t y o f t h e b a g , c o u l d have been c a r r i e d i n t h a t b a g . 

F u r t h e r m o r e , t h e m a j o r i t y s t a t e s t h a t t h e c a r Evans l e f t i n 

had been p a r k e d "out o f s i g h t . " T h a t s t a t e m e n t , t o o , 

o v e r s t a t e s t h e f a c t s a c t u a l l y e s t a b l i s h e d by t h e e v i d e n c e o r 

t h a t c o u l d r e a s o n a b l y be i n f e r r e d t h e r e f r o m . R u t l e d g e 

t e s t i f i e d t h a t he d i d n o t see t h e men g e t i n t o t h e c a r a f t e r 

he s h o t Evans b e c a u s e t h e c a r was " p a r k e d on t h e b a c k o f t h e 

b u i l d i n g . " (R. 115.) The c a r was n o t i n R u t l e d g e ' s s i g h t , 

b u t c o n t r a r y t o t h e i n f e r e n c e drawn by t h e m a j o r i t y , t h e r e 

was no e v i d e n c e s u g g e s t i n g t h a t Evans had h i d d e n t h e v e h i c l e . 

" ' " T h i s C o u r t i s w e l l aware t h a t 
where ' c i r c u m s t a n t i a l e v i d e n c e p o i n t s t o 
t h e g u i l t o f t h e a c c u s e d , i t w i l l s u p p o r t 
a c o n v i c t i o n as s t r o n g l y as d i r e c t 
e v i d e n c e . ' Newsome v. S t a t e , 570 So. 2d 
703, 710 ( A l a . C r . App. 1 9 8 9 ) . A c c o r d , 
J o n e s v. S t a t e , 514 So. 2d 10 60 , 10 67 
( A l a . C r . A p p . ) , c e r t . d e n i e d , 514 So. 2d 
10 68 ( A l a . 1 9 8 7 ) . However, 'no r u l e i s 
more f u n d a m e n t a l o r b e t t e r s e t t l e d t h a n 
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t h a t c o n v i c t i o n s c a n n o t be p r e d i c a t e d upon 
s u r m i s e , s p e c u l a t i o n , and s u s p i c i o n t o 
e s t a b l i s h t h e a c c u s e d ' s c r i m i n a l a g e n c y i n 
t h e o f f e n s e c h a r g e d . ' B e n e f i e l d v. S t a t e , 
28 6 A l a . 722 , 724, 24 6 So. 2d 483, 485 
( 1 9 7 1 ) , q u o t e d i n C r a f t s v. S t a t e , 439 So. 
2d 1323, 1325 ( A l a . C r . App. 1 9 8 3 ) . " 

" ' A t w e l l v. S t a t e , 594 So. 2d 202, 213 ( A l a . C r . 
App. 1 9 9 1 ) , c e r t . d e n i e d , 594 So. 2d 214 ( A l a . 
1 9 9 2 ) . 

" ' " ' " W h i l e a j u r y i s u n d e r a 
d u t y t o d r a w w h a t e v e r 
p e r m i s s i b l e i n f e r e n c e s i t may 
f r o m t h e e v i d e n c e , i n c l u d i n g 
c i r c u m s t a n t i a l e v i d e n c e , mere 
s p e c u l a t i o n , c o n j e c t u r e , o r 
s u r m i s e t h a t t h e a c c u s e d i s 
g u i l t y o f t h e o f f e n s e c h a r g e d 
does n o t a u t h o r i z e a c o n v i c t i o n . 
[ C i t a t i o n s o m i t t e d . ] A 
d e f e n d a n t s h o u l d n o t be 
c o n v i c t e d on mere s u s p i c i o n o r  
o u t o f f e a r t h a t he m i g h t have  
c o m m i t t e d t h e c r i m e . Harnage  
v. S t a t e , 49 A l a . App. 563, 274 
So. 2d 333 (1972) . W h i l e 
r e a s o n a b l e i n f e r e n c e s f r o m t h e 
e v i d e n c e may f u r n i s h a b a s i s f o r 
p r o o f b e y o n d a r e a s o n a b l e d o u b t , 
R o y a l s v. S t a t e , 3 6 A l a . App. 
11, 56 So. 2d 363, c e r t . d e n i e d , 
256 A l a . 390, 56 So. 2d 368 
( 1 9 5 1 ) , mere p o s s i b i l i t y , 
s u s p i c i o n , o r g u e s s w o r k , no 
m a t t e r how s t r o n g , w i l l n o t 
o v e r t u r n t h e p r e s u m p t i o n o f 
i n n o c e n c e . [ C i t a t i o n s o m i t t e d . ] 

"'"'"An i n f e r e n c e i s m e r e l y 
a p e r m i s s i b l e d e d u c t i o n f r o m t h e 

23 



CR-09-1806 

p r o v e n f a c t s w h i c h t h e j u r y may 
a c c e p t o r r e j e c t o r g i v e s u c h 
p r o b a t i v e v a l u e t o as i t w i s h e s . 
[ C i t a t i o n s o m i t t e d . ] I t i s a 
l o g i c a l and r e a s o n a b l e d e d u c t i o n 
f r o m t h e e v i d e n c e and i s n o t 
s u p p o s i t i o n o r c o n j e c t u r e . 
G uesswork i s n o t a s u b s t i t u t e . 
[ C i t a t i o n s o m i t t e d . ] A 
s u p p o s i t i o n i s a c o n j e c t u r e 
b a s e d on t h e p o s s i b i l i t y o r 
p r o b a b i l i t y t h a t a t h i n g c o u l d 
have o r may have o c c u r r e d 
w i t h o u t p r o o f t h a t i t d i d o c c u r . 
[ C i t a t i o n o m i t t e d . ] The  
p o s s i b i l i t y t h a t a t h i n g may  
o c c u r i s n o t a l o n e e v i d e n c e ,  
even c i r c u m s t a n t i a l l y , t h a t t h e 
t h i n g d i d o c c u r . " ' " 

" ' P a t t e r s o n v. S t a t e , 538 So. 2d 37, 42 
( A l a . C r . App. 1 9 8 7 ) , c o n v i c t i o n r e v ' d , 
538 So. 2d 43 ( A l a . 1 988 ), q u o t i n g Ex  
p a r t e W i l l i a m s , 468 So. 2d 99, 101-02 
( A l a . 1 9 8 5 ) . ' " 

" M u l l i n s v. C i t y o f D o t h a n , 724 So. 2d 83, 86 ( A l a . 
C r . App. 1 9 9 8 ) . " 

B o y i n g t o n v. S t a t e , 748 So. 2d 8 97 , 901 ( A l a . C r i m . App. 

19 9 9 ) ( e m p h a s i s a d d e d ) , q u o t e d i n p a r t i n J.M.A. v. S t a t e , 

[Ms. 09-1540, May 27, 2011] So. 3d , ( A l a . C r i m . 

App. 2 0 1 1 ) . 

The e v i d e n c e p r e s e n t e d i n t h i s c a s e does n o t j u s t i f y an 

i n f e r e n c e t h a t Evans had t h e i n t e n t t o r o b t h e f o u r men i n 

t h e b a r b e r s h o p . The e v i d e n c e was e q u a l l y i n d i c a t i v e o f 
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p e r s o n a l animus t o w a r d one o f t h e men, p a r t i c u l a r l y R u t l e d g e , 

t o w a r d whom Evans was w a l k i n g and a t whom Evans a p p e a r e d t o 

be p o i n t i n g t h e weapon. The s t a t e m e n t , "Don't move," 

d i r e c t e d t o t h e two men i n t h e w a i t i n g a r e a d i d n o t r e v e a l an 

i n t e n t t o r o b any more t h a n i t r e v e a l e d an i n t e n t t o 

t h r e a t e n , k i d n a p , o r harm any o r a l l t h e men i n s i d e t h e 

b a r b e r s h o p . I n f a c t , R u t l e d g e s a i d o n l y t h a t he p a n i c k e d and 

r a n , and t h e w i t n e s s who had been i n t h e w a i t i n g a r e a 

t e s t i f i e d t h a t he was f r i g h t e n e d t h a t Evans m i g h t s h o o t h i m, 

b u t t h e r e was no i n f e r e n c e f r o m t h e i r t e s t i m o n y t h a t t h e y 

b e l i e v e d Evans i n t e n d e d t o r o b anyone. I r e s p e c t f u l l y 

d i s a g r e e w i t h t h e i n f e r e n c e s made by t h e m a j o r i t y i n i t s 

summary o f t h e l i m i t e d t e s t i m o n y f r o m t h e e y e w i t n e s s e s . 

A l t h o u g h t h o s e i n f e r e n c e s a r e i n t e n d e d t o e s t a b l i s h t h e 

m i s s i n g e l e m e n t o f " i n t e n t t o c o m p e l a c q u i e s c e n c e t o t h e 

t a k i n g o f o r e s c a p i n g w i t h t h e p r o p e r t y , " an i n f e r e n c e i s 

d e f i n e d as "a p e r m i s s i b l e d e d u c t i o n f r o m p r o v e n f a c t s , " and 

I do n o t b e l i e v e t h e m a j o r i t y ' s i n f e r e n c e s a r e s u p p o r t e d by 

t h e e v i d e n c e o r p r o v e n f a c t s . I have c a r e f u l l y e x a m i n e d t h e 

e v i d e n c e t h e S t a t e p r e s e n t e d , and I do n o t f i n d i t s u f f i c i e n t 

t o s u p p o r t an a f f i r m a n c e o f any o f t h e f o u r c o n v i c t i o n s o f 
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f i r s t - d e g r e e r o b b e r y . W h a t e v e r E v a n s ' s i n t e n t m i g h t have 

b e e n , t h e S t a t e f a i l e d t o e s t a b l i s h t h a t he had t h e i n t e n t t o 

s t e a l , and t h e S t a t e f a i l e d t o p r e s e n t e v i d e n c e f r o m w h i c h a 

j u r y c o u l d r e a s o n a b l y i n f e r t h a t f i r s t - d e g r e e r o b b e r i e s were 

c o m m i t t e d . 

B e c a u s e I b e l i e v e t h a t t h e s e c o n v i c t i o n s were p r e d i c a t e d 

on a c o m b i n a t i o n o f s u r m i s e , c o n j e c t u r e , s p e c u l a t i o n , and 

s u s p i c i o n , r a t h e r t h a n on e v i d e n c e and r e a s o n a b l e i n f e r e n c e , 

I w o u l d h o l d t h a t t h e t r i a l c o u r t e r r e d t o r e v e r s a l when i t 

d e n i e d E v a n s ' s m o t i o n f o r a judgment o f a c q u i t t a l . However, 

b e c a u s e t h e S t a t e ' s e v i d e n c e s u p p o r t e d t h e c h a r g e o f 

m e n a c i n g , I w o u l d remand t h e c a s e t o t h e t r i a l c o u r t f o r i t 

t o a d j u d g e Evans g u i l t y o f f o u r c o u n t s o f t h e l e s s e r - i n c l u d e d 

o f f e n s e o f m e n a c i n g , § 13A-6-23, A l a . Code 1975, on w h i c h t h e 

j u r y was a l s o c h a r g e d , (R. 3 2 3 ) , and t o s e n t e n c e h i m 

a c c o r d i n g l y . See M a r t i n e z v. S t a t e , 98 9 So. 2d 1143 ( A l a . 

C r i m . App. 2 0 0 6 ) ( a p p e l l a t e c o u r t s have a u t h o r i t y t o r e v e r s e 

a c o n v i c t i o n and o r d e r e n t r y o f judgment on a l e s s e r - i n c l u d e d 

o f f e n s e ) . 

F o r t h e f o r e g o i n g r e a s o n s , I r e s p e c t f u l l y d i s s e n t . 
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