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V i n c e n t M a r t e z T r a w i c k was c o n v i c t e d o f murd e r , a 

v i o l a t i o n o f § 13A-6-2, A l a . Code 1 975. The t r i a l c o u r t 

s e n t e n c e d T r a w i c k t o o f 9 9 y e a r s ' i m p r i s o n m e n t . T r a w i c k made 

an o r a l m o t i o n f o r a ju d g m e n t o f a c q u i t t a l and f i l e d a m o t i o n 
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f o r a new t r i a l , b o t h w h i c h were d e n i e d . T h i s a p p e a l 

f o l l o w e d . 

The f o l l o w i n g e v i d e n c e was p r e s e n t e d a t t r i a l . R a i n e y 

M c I n t y r e t e s t i f i e d t o t h e f o l l o w i n g . A week o r two b e f o r e 

C h r i s t m a s i n December 2005, 1 R a i n e y M c I n t y r e was b a b y s i t t i n g 

h e r c o u s i n L a t a n y a M c I n t y r e ' s c h i l d r e n . On t h a t n i g h t , t h e 

c h i l d r e n ' s f a t h e r , Z a c h " B i g D o t h a n " S e v e r s o n , came t o t h e 

d o o r w i t h V i n c e n t " N o o k i e " T r a w i c k and G r e g o r y " P o o h " J o n e s 

and r e q u e s t e d t o see h i s c h i l d r e n . R a i n e y M c I n t y r e t o l d 

S e v e r s o n t h a t t h e c h i l d r e n were a s l e e p and t h a t he c o u l d n o t 

see them. S e v e r s o n had been d r i n k i n g and was t a l k i n g v e r y 

l o u d l y . S e v e r s o n s p l a s h e d an a l c o h o l i c d r i n k on T r a w i c k as 

S e v e r s o n was t a l k i n g . S e v e r s o n and T r a w i c k g o t i n t o an 

a r g u m e n t ; S e v e r s o n g o t i n T r a w i c k ' s f a c e d u r i n g t h e a r g u m e n t ; 

and S e v e r s o n " s p e d o u t , " l e a v i n g T r a w i c k and J o n e s a t t h e 

r e s i d e n c e . ( R . 3 6 . ) A f t e r S e v e r s o n l e f t , T r a w i c k was u p s e t 

and s t a t e d t h a t when he saw S e v e r s o n a g a i n , he was g o i n g t o 

" r e m i n d h i m " o f what had happened. ( R . 3 7 . ) 

The r e c o r d r e f l e c t s t h a t S e v e r s o n was s h o t m u l t i p l e t i m e s 

on December 24, 2005, and t h a t i n i t i a l l y l a w e n f o r c e m e n t was 

1 A t t r i a l , M c I n t y r e was u n a b l e t o r e c a l l t h e e x a c t d a t e 
t h i s i n c i d e n t o c c u r r e d . 
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n o t p r i v y t o t h e i d e n t i t y o f t h e a s s a i l a n t . I n F e b r u a r y 

2006, t h e S t a t e o f f e r e d a $ 5 , 0 0 0 r e w a r d f o r i n f o r m a t i o n 

l e a d i n g t o t h e a r r e s t and c o n v i c t i o n o f t h e g u i l t y p e r s o n o r 

p e r s o n s . ( C . 2 4 6 . ) T r a w i c k was a r r e s t e d and c h a r g e d w i t h t h e 

m u r d e r . A t t r i a l , w h i c h commenced on A u g u s t 16, 2010, t h e 

S t a t e p r e s e n t e d e v i d e n c e t h a t S e v e r s o n d i e d as a r e s u l t o f 

m u l t i p l e g u n s h o t wounds. The S t a t e p r e s e n t e d e v i d e n c e t h a t 

t h e f o u r b u l l e t s r e c o v e r e d f r o m S e v e r s o n ' s body a p p e a r e d t o be 

l a r g e c a l i b e r b u l l e t s , e i t h e r .40 o r .45 c a l i b e r . 

O f f i c e r Tony L u k e r w i t h t h e Dothan P o l i c e D e p a r t m e n t 

t e s t i f i e d t o t h e f o l l o w i n g . On M a r c h 6, 2006, O f f i c e r L u k e r 

was p r e s e n t w i t h O f f i c e r F r a n k M e r e d i t h when O f f i c e r M e r e d i t h 

i n t e r v i e w e d K enya J a c k s o n a b o u t t h e S e v e r s o n m u r d e r . 

O f f i c e r F r a n k M e r e d i t h w i t h t h e Dothan P o l i c e D e p a r t m e n t 

t e s t i f i e d t h a t on M a r c h 6, 2006, he i n t e r v i e w e d K e n y a J a c k s o n 

r e g a r d i n g t h e S e v e r s o n m u r d e r . O f f i c e r M e r e d i t h t e s t i f i e d 

t h a t J a c k s o n p r o v i d e d him w i t h " i n t i m a t e d e t a i l s " r e g a r d i n g 

t h e m u r d e r . (R. 183.) As a r e s u l t o f J a c k s o n ' s i n f o r m a t i o n , 

O f f i c e r M e r e d i t h was a b l e t o a r r e s t V i n c e n t T r a w i c k , and 

J a c k s o n t e s t i f i e d t o t h e g r a n d j u r y a b o u t t h e d e t a i l s o f t h e 

S e v e r s o n m u r d e r . O f f i c e r M e r e d i t h t e s t i f i e d t h a t J a c k s o n d i d 
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not c o o p e r a t e w i t h l a w e n f o r c e m e n t a f t e r he t e s t i f i e d b e f o r e 

th e g r a n d j u r y , and J a c k s o n a p p e a r e d t o be v e r y s c a r e d . 

The t r a n s c r i p t o f J a c k s o n ' s i n t e r v i e w w i t h O f f i c e r 

M e r e d i t h , w h i c h was a d m i t t e d i n t o e v i d e n c e (R. 1 6 3 . ) , 

r e f l e c t e d t h a t J a c k s o n s t a t e d : 

" I goes a r o u n d i n f r o n t o f Ms. L u c y ' s [ 2 ] 
house 

"So, by t h a t t i m e N o o k i e had s p o t t e d ... s p o t t e d 
B i g D o t h a n , g o t ... went b e h i n d t h e h o u s e , g o t t h e 
gun. B i g Dothan and B o o n e y [ 3 ] p u l l e d b a c k up ... I 
g u e s s ... g o t o u t o r w h a t e v e r . D o t h a n ' s s t i l l i n 
th e d r i v e r ' s s e a t . I went t o go and g e t d r e s s e d f o r 
th e c l u b . N o o k i e was coming b a c k a r o u n d and I was 
l i k e boy, what you a b o u t t o d o ? Then I kept...my 
homeboy p i c k e d me up ... r o d e a r o u n d , smoked some 
weed. We p u l l e d b a c k up a b o u t a h o u r ... a h o u r and 
t h i r t y m i n u t e s ... when we p u l l e d up, I s e e n V i n c e n t 
T r a w i c k had t h e handgun p o i n t e d a t B i g D o t h a n . T o l d 
h im t o F--- N , l e t me g e t t h a t . L e t me g e t 
e v e r y t h i n g o u t t a y o u r p o c k e t s . Dothan l i k e , no you 
a i n ' t t a k i n g s--- f r o m me and c h a r g e d him. Boom. 
He s h o t f o u r t i m e s . Dothan h i t t h e g r o u n d . He 
w a l k e d o v e r t h e r e and s t o o d o v e r him and s h o t him 
two more t i m e s . And t o l d h im F--- N , I was 
gonna k i l l y o u . " 

(C. 188-89.) 

2The r e c o r d does n o t r e f l e c t t h e l a s t name o f " L u c y . " 
However, J a c k s o n s t a t e d t h a t L u c y ' s house was a " b o o t l e g g e r 
h o u s e " a t w h i c h w h i s k e y was s o l d . ( C . 1 9 0 . ) 

3The i d e n t i t y o f " B o o n e y " i s n o t c l e a r f r o m t h e r e c o r d . 
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J a c k s o n a l s o s t a t e d i n t h e i n t e r v i e w t h a t T r a w i c k had a 

.40 c a l i b e r handgun t h a t was r e c o v e r e d by l a w e n f o r c e m e n t . 

However, t h e weapon was n o t a d m i t t e d i n t o e v i d e n c e . 

K enya J a c k s o n t e s t i f i e d t o t h e f o l l o w i n g . J a c k s o n 

t e s t i f i e d t h a t he had an u n l a w f u l - c o c a i n e - p o s s e s s i o n c a s e and 

an o b s t r u c t i o n - o f - j u s t i c e c a s e p e n d i n g a t t h e t i m e he spoke 

w i t h O f f i c e r M e r e d i t h r e g a r d i n g t h i s m a t t e r . J a c k s o n 

t e s t i f i e d t h a t he made f a l s e s t a t e m e n t s t o O f f i c e r M e r e d i t h 

b e c a u s e O f f i c e r M e r e d i t h t o l d J a c k s o n t h a t he w o u l d l e t 

J a c k s o n o u t o f j a i l i f he a s s i s t e d w i t h t h e S e v e r s o n c a s e . 

J a c k s o n t e s t i f i e d t h a t he d i d n o t see T r a w i c k s h o o t S e v e r s o n 

and t h a t he made t h e w h o l e s t o r y up. 

O f f i c e r John C r a w f o r d w i t h t h e Dothan P o l i c e D e p a r t m e n t 

t e s t i f i e d t h a t C o r n e l i u s G a r l i n g t o n w r o t e l a w e n f o r c e m e n t a 

l e t t e r s t a t i n g t h a t he w a n t e d t o sp e a k w i t h them r e g a r d i n g 

S e v e r s o n ' s m u r d e r . O f f i c e r J o h n C r a w f o r d t e s t i f i e d t h a t 

G a r l i n g t o n t o l d h i m t h a t " N o o k i e " c o m m i t t e d t h e murd e r , and a 

t r a n s c r i p t o f t h e i n t e r v i e w b e tween G a r l i n g t o n and O f f i c e r 

C r a w f o r d was a d m i t t e d i n t o e v i d e n c e . (R. 351.) The 

t r a n s c r i p t o f t h e i n t e r v i e w on O c t o b e r 30, 2006, r e f l e c t s t h a t 

G a r l i n g t o n t o l d O f f i c e r C r a w f o r d t h a t A l e x " N o o k i e " T r a w i c k 
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c o m m i t t e d t h e mur d e r . (C. 184.) However, t e s t i m o n y a t t r i a l 

i n d i c a t e d t h a t A l e x T r a w i c k i s V i n c e n t T r a w i c k ' s b r o t h e r and 

t h a t A l e x T r a w i c k was i n p r i s o n f o r m u r d e r i n g h i s g i r l f r i e n d . 

(R. 151.) 

G a r l i n g t o n s t a t e d i n t h e t r a n s c r i p t , 

" [ N o o k i e ] was j u s t t e l l i n g me more o r l e s s o f 
what h a p p e n e d ; j u s t s a i d t h a t he was i n t h e c a r w i t h 
' B i g D o t h a n , ' and t h e y went t o F o r d C o u n t r y t o I 
t h i n k a g i r l named Tonya's h o u s e . And um ... ' B i g 
Dot h a n ' was d r u n k and t o l d h i m t h a t uh ... . He 
w a s n ' t t a k i n g h im b a c k t o t h e b o t t o m , you know 
a c r o s s town. And so um ... . He s a i d t h a t t h e y g o t 
i n a c o n f r o n t a t i o n and uh... They was a r g u i n g and 
' B i g D o t h a n ' went t o c a l l i n g h i m names o r w h a t e v e r . 
So he g o t u p s e t and he l e f t and w a l k e d . And t h e n he 
j u s t s a i d he was l i k e man, I'm gonna g e t him. So 
t h e n e x t day when ' B i g Do t h a n ' p u l l e d up i n t h e 
b o t t o m and g o t o u t t a t h e c a r , A l e x a p p r o a c h e d h im 
w i t h a gun and ... s t a r t e d f i r i n g s h o t s . " 

(C. 184.) 

A t t h e end o f t h e i n t e r v i e w , G a r l i n g t o n i n d i c a t e d t h a t he 

w o u l d be w i l l i n g t o t e s t i f y i n c o u r t as t o t h i s c o n v e r s a t i o n . 

(R. 185.) 

G a r l i n g t o n t e s t i f i e d t o t h e f o l l o w i n g . G a r l i n g t o n 

t e s t i f i e d t h a t a t t h e t i m e o f t r i a l he was i n c u s t o d y a t t h e 

H o u s t o n C o u n t y j a i l f o r a p r o b a t i o n v i o l a t i o n . G a r l i n g t o n 

d e n i e d t h a t he spoke w i t h l a w e n f o r c e m e n t a b o u t S e v e r s o n ' s 

murder and d e n i e d t h a t he knew V i n c e n t T r a w i c k and A l e x 
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T r a w i c k . G a r l i n g t o n d e n i e d t h a t he s e n t l a w e n f o r c e m e n t a 

l e t t e r i n d i c a t i n g t h a t he had i n f o r m a t i o n a b o u t t h e S e v e r s o n 

m u r d e r . 

O f f i c e r W i l l G l o v e r w i t h t h e D o t h a n P o l i c e D e p a r t m e n t 

t e s t i f i e d t h a t A n t o n i o M c K i n l e y t o l d h i m t h a t V i n c e n t T r a w i c k 

k i l l e d S e v e r s o n . However, t h e r e c o r d r e f l e c t s t h a t when 

M c K i n l e y was c a l l e d t o t e s t i f y he s t a t e d t h a t he remembered 

s p e a k i n g w i t h l a w e n f o r c e m e n t a b o u t t h e S e v e r s o n c a s e , b u t he 

r e f u s e d t o answer t h e p r o s e c u t o r ' s q u e s t i o n s and, as a r e s u l t , 

was h e l d i n c o n t e m p t o f c o u r t . 

However, t h e r e c o r d c o n t a i n s a t r a n s c r i p t o f t h e 

i n t e r v i e w on J u l y 23, 2009, between O f f i c e r W i l l G l o v e r and 

M c K i n l e y . The t r a n s c r i p t , w h i c h was a d m i t t e d i n t o e v i d e n c e 

(R. 3 5 0 ) , r e f l e c t s t h a t M c K i n l e y s t a t e d t h a t B i g D o t h a n 

s l a p p e d N o o k i e i n t h e p r e s e n c e o f women, and N o o k i e was 

e m b a r r a s s e d . 

M c K i n l e y s t a t e d : 

"And so w e l l t h a t p a r t i c u l a r n i g h t , o r e v e n i n g 
... Me, ' N o o k i e , ' ' F o n z o , ' [ 4 ] and somebody e l s e , we 
was a l l s i t t i n g o u t t h e r e c h i l l i n g and d r a n k i n g . 
And w e l l ' B i g D o t h a n ' came up t o go g e t him s o m e ' i n . 
A s h o t i n s i d e t h e ' B o o t l e g g e r ' h o u s e . And w e l l , on 
h i s way i n t h e r e ' N o o k i e ' seen him. You know what 

4The i d e n t i t y o f " F o n z o " i s n o t c l e a r f r o m t h e r e c o r d . 
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I'm s a y i n g , ' N o o k i e ' was l i k e w e l l , t h e r e t h e n 
go r i g h t t h e r e . And so him and a n o t h e r c a t r a n 
b e h i n d [ L u c y ' s ] house and masked up and came b a c k . 
By t h e t i m e he came b a c k o u t t a t h e house g o i n g t o 
h i s c a r , t h e y done came f r o m b e s i d e t h e h o u s e . 
W e l l , t h e dude t h a t was w i t h ' N o o k i e ' masked up, he 
d i d n ' t do n o t h ' i n . He j u s t s t o o d b a c k , b u t he was 
t h e r e ... s t a n d i n g t h e r e . ' N o o k i e ' t h e one p u l l e d 
t h e p i s t o l o u t and s h o t t h e man. He s h o t h im a b o u t 
t h r e e o r f o u r t i m e s I t h i n k . ... " 

(C. 212.) 

L a t a n y a M c I n t y r e t e s t i f i e d t h a t M c K i n l e y c a l l e d h e r 

s e v e r a l t i m e s f r o m j a i l and t h a t she r e c o r d e d some o f t h o s e 

c o n v e r s a t i o n s . L a t a n y a M c I n t y r e t e s t i f i e d t h a t M c K i n l e y t o l d 

h e r t h a t V i n c e n t T r a w i c k had k i l l e d someone. 

T r a w i c k a r g u e s on a p p e a l t h a t t h e t r i a l c o u r t e r r e d i n 

a d m i t t i n g as s u b s t a n t i v e e v i d e n c e t h e o u t - o f - c o u r t s t a t e m e n t s 

o f G a r l i n g t o n , J a c k s o n , a n d M c K i n l e y a t t r i a l . The S t a t e 

p r e s e n t e d t h e t e s t i m o n y o f G a r l i n g t o n , J a c k s o n , and M c K i n l e y 

a t t r i a l ; h o wever, t h e s e t h r e e w i t n e s s e s f a i l e d t o t e s t i f y i n 

c o u r t t h a t T r a w i c k c a u s e d t h e murd e r o f S e v e r s o n . I n 

r e s p o n s e , t h e S t a t e i m p e a c h e d G a r l i n g t o n ' s and J a c k s o n ' s 

t e s t i m o n y a t t r i a l w i t h p r i o r i n c o n s i s t e n t s t a t e m e n t s t h e men 

h a d made t o l a w e n f o r c e m e n t . 5 F u r t h e r , M c K i n l e y r e f u s e d t o 

5 T r a w i c k c h a l l e n g e s on a p p e a l t h e a d m i s s i o n o f t h e o u t - o f -
c o u r t s t a t e m e n t s o f G a r l i n g t o n , J a c k s o n , and M c K i n l e y . 
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c o o p e r a t e a t t r i a l and r e f u s e d t o answer q u e s t i o n s p o s e d by 

t h e p r o s e c u t i o n . The t r i a l c o u r t s u b s e q u e n t l y h e l d M c K i n l e y 

i n c o n t e m p t o f c o u r t . (R. 333.) The S t a t e r e q u e s t e d t h a t t h e 

t r i a l c o u r t d e c l a r e M c K i n l e y t o be a h o s t i l e w i t n e s s and f i n d 

M c K i n l e y t o be an u n a v a i l a b l e d e c l a r a n t p u r s u a n t t o R u l e 804, 

A l a . R. E v i d . The t r i a l c o u r t a l l o w e d M c K i n l e y ' s p r e t r i a l 

s t a t e m e n t t o p o l i c e t o be a d m i t t e d i n t o e v i d e n c e . 

A. G a r l i n g t o n ' s and J a c k s o n ' s S t a t e m e n t s t o Law E n f o r c e m e n t 

I n an a p p a r e n t a t t e m p t t o p r e s e n t s u b s t a n t i v e e v i d e n c e 

t h a t T r a w i c k d i d , i n f a c t , k i l l S e v e r s o n , t h e S t a t e p r e s e n t e d 

t h e o u t - o f - c o u r t s t a t e m e n t s o f G a r l i n g t o n and J a c k s o n . 

" R u l e 6 0 7 [ , A l a . R. E v i d . , ] a u t h o r i z e s a p a r t y t o 
b r i n g a g a i n s t h i s own w i t n e s s a l l weapons f r o m t h e 
a r s e n a l o f impeachment t h a t h i s t o r i c a l l y were 
r e s e r v e d g e n e r a l l y f o r o p p o s i n g w i t n e s s e s . T h i s 
power r e s i d e s i n t h e p r o s e c u t i o n i n a c r i m i n a l c a s e , 
t h e c r i m i n a l d e f e n s e , and any c i v i l p a r t y . One may, 
f o r e x a m p l e , i m p e a c h h i s own w i t n e s s by s h o w i n g t h a t 
t h e w i t n e s s made a s t a t e m e n t o r p e r f o r m e d an a c t 
t h a t i s i n c o n s i s t e n t w i t h t h e w i t n e s s ' p r e s e n t 
t e s t i m o n y . B i a s - i n d i c a t i n g a c t s o r s t a t e m e n t s c o u l d 
l i k e w i s e be u s e d f o r s u c h an a t t a c k . O t h e r 
w i t n e s s e s may be c a l l e d t o c o n t r a d i c t t h e w i t n e s s ' 
v e r s i o n o f t h e f a c t s . " 

T r a w i c k p r e s e r v e d h i s a r g u m e n t s as t o t h i s e v i d e n c e b y 
o b j e c t i n g t o t h e a d m i s s i o n o f t h i s e v i d e n c e a t t r i a l . (R. 
157, 164, 188, 232, 245, 251, 333.) 
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C h a r l e s W. Gamble, M c E l r o y ' s Alabama E v i d e n c e § 1 6 5 . 0 1 ( 6 ) ( a ) 

( 6 t h ed. 2 0 0 9 ) . 

" ' P r i o r i n c o n s i s t e n t s t a t e m e n t s o f a 
w i t n e s s made o u t o f c o u r t a r e a d m i s s i b l e i n 
e v i d e n c e f o r t h e p u r p o s e o f s h o w i n g t h a t 
t h e w i t n e s s i s n o t w o r t h y o f b e l i e f -- t h a t 
i s , f o r impeachment p u r p o s e s . Such  
e v i d e n c e i s n o t c l a s s e d as h e a r s a y . ' 

"2 9 Am.Jur.2d E v i d e n c e , § 500 ( 1 9 6 7 ) . 
(Emphasis s u p p l i e d . ) See a l s o M c E l r o y ' s  
A labama E v i d e n c e , s u p r a , a t § 1 4 9 . 0 1 ( 1 0 ) . 
T h i s t y p e s t a t e m e n t i s n o t o f f e r e d t o p r o v e 
t h e t r u t h o f t h e t h i n g s s a i d , and so does 
n o t f i t t h e d e f i n i t i o n o f h e a r s a y . " 

J o n e s v. S t a t e , 531 So. 2d 1251, 1254 ( A l a . C r i m . App. 1 9 8 8 ) . 

" I n B u r g i n [v. S t a t e , 747 So. 2d 916 ( A l a . C r i m . 
App. 1 9 9 9 ) ] , t h i s c o u r t was p e r s u a d e d b y t h e f e d e r a l 
c o u r t s ' i n t e r p r e t a t i o n o f R u l e 607 o f t h e F e d e r a l 
R u l e s o f E v i d e n c e , w h i c h i s i d e n t i c a l t o t h e Alabama 
R u l e : 

" ' " [ R u l e ] 607 a l l o w s t h e g o v e r n m e n t t o 
i m p e a c h i t s own w i t n e s s . See F e d . R. E v i d . 
607. However, ' " t h e g o v e r n m e n t must n o t 
k n o w i n g l y e l i c i t t e s t i m o n y f r o m a w i t n e s s 
i n o r d e r t o i m p e a c h h i m w i t h o t h e r w i s e 
i n a d m i s s i b l e t e s t i m o n y . " ' U n i t e d S t a t e s v.  
G o m e z - G a l l a r d o , 915 F.2d 553, 555 ( 9 t h C i r . 
1 9 9 0 ) ( q u o t i n g U n i t e d S t a t e s v. W h i t s o n , 587 
F.2d 948, 952-53 ( 9 t h C i r . 1 9 7 8 ) ) . 
Impeachment i s i m p r o p e r when e m p l o y e d as a 
g u i s e t o p r e s e n t s u b s t a n t i v e e v i d e n c e t o 
t h e j u r y t h a t w o u l d be o t h e r w i s e 
i n a d m i s s i b l e . I d . A d e t e r m i n a t i o n must be 
made as t o w h e t h e r t h e g o v e r n m e n t e x a m i n e d 
t h e w i t n e s s f o r t h e p r i m a r y p u r p o s e o f 
p l a c i n g b e f o r e t h e j u r y s u b s t a n t i v e 
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e v i d e n c e w h i c h i s o t h e r w i s e i n a d m i s s i b l e . 
I d . " ' 

" B u r g i n , 747 So. 2d a t 918, q u o t i n g U n i t e d S t a t e s v. 
G i l b e r t , 57 F.3d 709, 711 ( 9 t h C i r . ) , c e r t . d e n i e d , 
515 U.S. 1110, 115 S. C t . 2264, 132 L. Ed. 2d 269 
( 1 9 9 5 ) . As t h i s c o u r t s t a t e d i n B u r g i n , ' " [ i ] t 
w o u l d be an abuse o f t h e r u l e ... f o r t h e 
p r o s e c u t i o n t o c a l l a w i t n e s s t h a t i t [knows w i l l ] 
n o t g i v e i t u s e f u l e v i d e n c e , j u s t so i t [can] 
i n t r o d u c e h e a r s a y e v i d e n c e a g a i n s t t h e d e f e n d a n t i n 
t h e hope t h a t t h e j u r y w o u l d m i s s t h e s u b t l e 
d i s t i n c t i o n b e t w e e n impeachment and s u b s t a n t i v e 
e v i d e n c e . " ' I d . " 

S m i t h v. S t a t e , 745 So. 2d 922, 935 ( A l a . C r i m . App. 1 9 9 9 ) . 

G a r l i n g t o n ' s and J a c k s o n ' s s t a t e m e n t s t o p o l i c e were n o t 

a d m i s s i b l e as s u b s t a n t i v e e v i d e n c e , b u t were o n l y a d m i s s i b l e 

as impeachment e v i d e n c e t o show t h a t G a r l i n g t o n and J a c k s o n 

were n o t " w o r t h y o f b e l i e f . " See L i n d l e y v. S t a t e , 728 So. 2d 

1153 ( A l a . 1 9 9 8 ) ( h o l d i n g t h a t where a n o n p a r t y w i t n e s s d e n i e d 

m a k i n g a p r i o r s t a t e m e n t , t h e s t a t e m e n t may n o t be shown by 

t h e t e s t i m o n y o f o t h e r w i t n e s s e s ) . As t h i s C o u r t s t a t e d i n 

B u r g i n v. S t a t e , 747 So. 2d 916 ( A l a . C r i m . App. 1 9 9 9 ) , a bove, 

t h e p r o s e c u t i o n was n o t e n t i t l e d t o p r e s e n t G a r l i n g t o n ' s and 

J a c k s o n ' s s t a t e m e n t s t o t h e j u r y as e v i d e n c e t h a t T r a w i c k 

c a u s e d S e v e r s o n ' s d e a t h . F u r t h e r , as t o J a c k s o n ' s s t a t e m e n t , 

t h e t r i a l c o u r t i n s t r u c t e d t h e j u r y t h a t t h e s t a t e m e n t was 

a d m i t t e d as a p r i o r i n c o n s i s t e n t s t a t e m e n t . (R. 245.) See 
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B u r g i n , 747 So. 2d a t 918, 919 ( h o l d i n g t h a t p r o s e c u t o r ' s 

a t t e m p t t o a r g u e t h a t S t a t e w i t n e s s ' s p r i o r i n c o n s i s t e n t 

s t a t e m e n t a d m i t t e d as impeachment e v i d e n c e was s u b s t a n t i v e 

e v i d e n c e o f g u i l t was c u r e d by t r i a l c o u r t ' s s u s t a i n i n g o f 

o b j e c t i o n s and i n s t r u c t i n g j u r y t h a t e v i d e n c e was f o r 

impeachment p u r p o s e s o n l y ) . L a t e r , when t h e t r i a l c o u r t 

c h a r g e d t h e j u r y b e f o r e d e l i b e r a t i o n s , i t s t a t e d : "A p r i o r 

i n c o n s i s t e n t s t a t e m e n t o f a w i t n e s s who i s n o t a d e f e n d a n t , 

a l t h o u g h u s a b l e f o r impeachment p u r p o s e s , c a n n o t be u s e d as 

s u b s t a n t i v e e v i d e n c e o f an a c c u s e d ' s g u i l t . " (R. 455.) 

T h e r e f o r e , t h i s e v i d e n c e was n o t a d m i t t e d as s u b s t a n t i v e 

e v i d e n c e and c o u l d n o t have been c o n s i d e r e d by t h e j u r y as 

s u c h . 

B. M c K i n l e y ' s S t a t e m e n t t o Law E n f o r c e m e n t 

The S t a t e p r e s e n t e d M c K i n l e y as a w i t n e s s a t t r i a l ; 

h o w ever, M c K i n l e y r e f u s e d t o c o o p e r a t e a t t r i a l and r e f u s e d t o 

answer q u e s t i o n s by t h e p r o s e c u t i o n . The t r i a l c o u r t 

s u b s e q u e n t l y h e l d M c K i n l e y i n c o n t e m p t o f c o u r t . (R. 333.) 

The S t a t e r e q u e s t e d t h a t t h e t r i a l c o u r t d e c l a r e M c K i n l e y t o 

be a h o s t i l e w i t n e s s and f i n d M c K i n l e y t o be an u n a v a i l a b l e 

d e c l a r a n t p u r s u a n t t o R u l e 804, A l a . R. E v i d . The t r i a l c o u r t 
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a l l o w e d M c K i n l e y ' s p r e t r i a l s t a t e m e n t t o p o l i c e t o be a d m i t t e d 

i n t o e v i d e n c e . However, f o r t h e r e a s o n s e x p r e s s e d b e l o w , t h i s 

e v i d e n c e was n o t a d m i s s i b l e . 

R u l e 8 0 4 ( a ) ( 2 ) , A l a . R. E v i d . , d e s i g n a t e s a d e c l a r a n t 

u n a v a i l a b l e i f he o r she " p e r s i s t s i n r e f u s i n g t o t e s t i f y 

c o n c e r n i n g t h e s u b j e c t m a t t e r o f t h e d e c l a r a n t ' s s t a t e m e n t 

d e s p i t e an o r d e r o f t h e c o u r t t o do s o . " C e r t a i n l y , M c K i n l e y 

p e r s i s t e d i n r e f u s i n g t o answer t h e q u e s t i o n s o f t h e S t a t e 

a f t e r b e i n g o r d e r e d t o do so and was, t h e r e f o r e , u n a v a i l a b l e . 

However, e v i d e n c e o f t h e d e c l a r a n t ' s p r i o r s t a t e m e n t s i s 

a d m i s s i b l e u n d e r R u l e 8 0 4 ( b ) , A l a . R. E v i d . , o n l y i f i t i s 1) 

f o r m e r sworn t e s t i m o n y , 2) a s t a t e m e n t made u n d e r b e l i e f o f 

i m p e n d i n g d e a t h , 3) a s t a t e m e n t a g a i n s t i n t e r e s t , o r 4) 

s t a t e m e n t s o f p e r s o n a l o r f a m i l y h i s t o r y . 

M c K i n l e y ' s unsworn s t a t e m e n t t o l a w e n f o r c e m e n t i s , i n 

p e r t i n e n t p a r t , as f o l l o w s : 

"And so w e l l t h a t p a r t i c u l a r n i g h t , o r e v e n i n g 
... Me, ' N o o k i e , ' 'Fonzo' and somebody e l s e , we was 
a l l s i t t i n g o u t t h e r e c h i l l i n g and d r a n k i n g . And 
w e l l ' B i g Do t h a n ' came up t o go g e t him s o m e ' i n . A 
s h o t i n s i d e t h e ' B o o t l e g g e r ' h o u s e . And w e l l , on 
h i s way i n t h e r e ' N o o k i e ' seen him. You know what 
I'm s a y i n g , ' N o o k i e ' was l i k e w e l l , t h e r e t h e n 
go r i g h t t h e r e . And so him and a n o t h e r c a t r a n 
b e h i n d [ L u c y ' s ] house and masked up and came b a c k . 
By t h e t i m e he came b a c k o u t t a t h e house g o i n g t o 
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h i s c a r , t h e y done came f r o m b e s i d e t h e h o u s e . 
W e l l , t h e dude t h a t was w i t h ' N o o k i e ' masked up, he 
d i d n ' t do n o t h ' i n . He j u s t s t o o d b a c k , b u t he was 
t h e r e ... s t a n d i n g t h e r e . ' N o o k i e ' t h e one p u l l e d 
t h e p i s t o l o u t and s h o t t h e man. He s h o t h im a b o u t 
t h r e e o r f o u r t i m e s I t h i n k . ... " 

(C. 212.) 

The S t a t e a r g u e s t h a t t h e s t a t e m e n t above was a g a i n s t 

M c K i n l e y ' s p e c u n i a r y o r p r o p r i e t a r y i n t e r e s t p u r s u a n t t o R u l e 

8 0 4 ( b ) ( 3 ) , A l a . R. E v i d . , w h i c h d e f i n e s s u c h a s t a t e m e n t a s : 

"A s t a t e m e n t w h i c h was a t t h e t i m e o f i t s m a k i n g so c o n t r a r y 

t o t h e d e c l a r a n t ' s p e c u n i a r y o r p r o p r i e t a r y i n t e r e s t t h a t a 

r e a s o n a b l e p e r s o n i n t h e d e c l a r a n t ' s p o s i t i o n w o u l d n o t have 

made t h e s t a t e m e n t u n l e s s b e l i e v i n g i t t o be t r u e . " However, 

M c K i n l e y ' s s t a t e m e n t was n o t a g a i n s t h i s p e r s o n a l i n t e r e s t . 

I n f a c t , M c K i n l e y t e s t i f i e d a t t r i a l t h a t , a t t h e t i m e he made 

t h e s t a t e m e n t t o l a w e n f o r c e m e n t , he was i n c o u r t f o r m a t t e r s 

r e l a t e d t o a c h a r g e o f f e l o n y e s c a p e . (R. 438.) A t t h e t i m e 

o f t h i s t r i a l , M c K i n l e y was a l r e a d y i n p r i s o n . (R. 438.) 

F u r t h e r , as d i s c u s s e d a bove, t h e S t a t e had o f f e r e d a $5,000 

r e w a r d f o r i n f o r m a t i o n t h a t w o u l d l e a d t o t h e a r r e s t and 

c o n v i c t i o n o f t h e g u i l t y p e r s o n o r p e r s o n s i n t h i s c a s e . 

T h e r e f o r e , a t t h e t i m e M c K i n l e y made t h e s t a t e m e n t i t was n o t  

c o n t r a r y t o h i s p e c u n i a r y and p r o p r i e t a r y i n t e r e s t b e c a u s e he 
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w o u l d have w i s h e d t o r e c e i v e a s s i s t a n c e f r o m t h e S t a t e w i t h 

t h e c h a r g e s p e n d i n g a g a i n s t him a n d / o r t o r e c e i v e t h e o f f e r e d 

r e w a r d . Compare D e w o l f e v. S t a t e , 62 So. 3d 1142 ( F l a . D i s t . 

C t . App. 2 0 1 1 ) ( h o l d i n g t h a t t r i a l c o u r t e r r e d when i t 

p r o h i b i t e d two w i t n e s s e s f r o m t e s t i f y i n g t h a t t h e y h e a r d t h e 

u n a v a i l a b l e w i t n e s s s t a t e t h a t he had c o m m i t t e d t h e t h e f t t h e 

d e f e n d a n t had been c o n v i c t e d o f b e c a u s e t h e s t a t e m e n t s were 

d e c l a r a t i o n s a g a i n s t p e n a l i n t e r e s t ) , and W i l l i a m s v. S t a t e , 

295 Ga. App. 249, 671 S.E.2d 268 (2 0 0 8 ) ( h o l d i n g t h a t t h i r d 

p e r s o n ' s s t a t e m e n t naming someone o t h e r t h a n d e f e n d a n t as t h e 

i n d i v i d u a l who s t o l e v i c t i m ' s v e h i c l e was n o t s e l f -

i n c r i m i n a t o r y ) . T h e r e f o r e , t h i s s e l f - s e r v i n g s t a t e m e n t was 

n o t a d m i s s i b l e p u r s u a n t t o R u l e 804, A l a . R. E v i d . 6 

B a s e d on t h e f o r e g o i n g , t h e judgment o f t h e t r i a l c o u r t 

i s due t o be, and i s h e r e b y , r e v e r s e d and t h e c a s e remanded 

f o r a new t r i a l . 

REVERSED AND REMANDED. 

Windom, K e l l u m , and B u r k e , J J . , c o n c u r . J o i n e r , J . , 

c o n c u r s i n t h e r e s u l t . 

6 A l t h o u g h T r a w i c k a r g u e s t h a t h i s c o n v i c t i o n s h o u l d be 
r e v e r s e d and r e n d e r e d , p u r s u a n t t o L o c k h a r t v. N e l s o n , 488 
U.S. 33 ( 1 9 8 8 ) , t h i s C o u r t may n o t r e n d e r T r a w i c k ' s 
c o n v i c t i o n . 
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