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r u n c o n c u r r e n t l y . A d d i t i o n a l l y , t h e c i r c u i t c o u r t o r d e r e d 

S t r i c k l a n d t o pay a $ 5 0 f i n e , a $ 5 0 c r i m e - v i c t i m s - c o m p e n s a t i o n 

a s s e s s m e n t on e a c h c o n v i c t i o n , c o u r t c o s t s , and $ 9 5 3 i n 

r e s t i t u t i o n . 

A t t r i a l , t h e S t a t e ' s e v i d e n c e t e n d e d t o show t h e 

f o l l o w i n g . On M a r c h 19, 2009, J a n a Kennedy was w o r k i n g a t t h e 

C h e v r o n F o o d M a r t l o c a t e d i n M a d i s o n C o u n t y . A t a p p r o x i m a t e l y 

4:45 a.m., Kennedy was i n t h e s t o r e a l o n g w i t h h e r two 

f r i e n d s - - C a m e r o n R o t h w e l l and B r e n t C a l z i n s k i . A r o u n d t h a t 

t i m e , Kennedy was w a l k i n g t o w a r d t h e women's r e s t r o o m when she 

h e a r d what t u r n e d o u t t o be t h r e e men e n t e r t h e s t o r e and s a y 

" h e y " i n what she l a t e r d e s c r i b e d as a "mean t o n e . " Kennedy 

t h e n h e a r d a " s h o t g u n c l i c k , " and she r a n b e h i n d t h e c o u n t e r . 

Kennedy a t t e m p t e d t o p u s h t h e p a n i c b u t t o n l o c a t e d u n d e r t h e 

c o u n t e r t o a l e r t t h e p o l i c e , b u t she was u n s u c c e s s f u l . The 

t h r e e men t o l d h e r t o " [ o ] p e n t h e r e g i s t e r . " The f i r s t man 

was armed w i t h a s h o t g u n and s t a y e d i n f r o n t o f t h e c o u n t e r , 

t h e s e c o n d man jumped o v e r t h e c o u n t e r n e x t t o Kennedy, and 

t h e t h i r d man f o l l o w e d h e r t h r o u g h t h e d o o r b e h i n d t h e 

c o u n t e r . The men c o n t i n u e d t o t e l l Kennedy t o " [ o ] p e n t h e 

r e g i s t e r " and a l s o t o l d h e r t o " h u r r y u p . " The man who jumped 
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o v e r t h e c o u n t e r s t r u c k Kennedy i n t h e b a c k o f t h e head 

b e c a u s e she c o u l d n o t open t h e r e g i s t e r q u i c k l y . The man w i t h 

t h e s h o t g u n aimed i t a t R o t h w e l l and C a l z i n s k i w h i l e Kennedy 

a t t e m p t e d t o open t h e r e g i s t e r . 1 Kennedy s t a t e d t h a t she was 

s c a r e d , " b e c a u s e you t h i n k i f you do s o m e t h i n g wrong, you can 

l o s e one o f y o u r b e s t f r i e n d s . " E v e n t u a l l y , Kennedy opened 

t h e r e g i s t e r , and t h e t h r e e men t o o k t h e money o u t o f t h e 

r e g i s t e r . The men t h e n t o l d Kennedy t o open t h e s a f e . 

Kennedy, however, d i d n o t have t h e keys t o open t h e s a f e . The 

men t h e n t o o k p a c k s o f c i g a r e t t e s f r o m b e h i n d t h e c o u n t e r and 

a l s o t o o k K ennedy's p u r s e , w h i c h c o n t a i n e d h e r c e l l phone, h e r 

money, and h e r k e y s . B e f o r e t h e men l e f t t h e s t o r e t h e y u s e d 

a m i l k c r a t e t o knock t h e s e c u r i t y camera o f f t h e w a l l . A f t e r 

t h e men l e f t t h e s t o r e , Kennedy a s k e d R o t h w e l l and C a l z i n s k i 

t o l o c k t h e d o o r s and she t e l e p h o n e d h e r b o s s . R o t h w e l l t h e n 

t e l e p h o n e d t h e p o l i c e . When t h e p o l i c e a r r i v e d , Kennedy, 

R o t h w e l l , and C a l z i n s k i t o l d them what happened and gave them 

a d e s c r i p t i o n o f t h e t h r e e men. 

1Kennedy t e s t i f i e d t h a t the t h r e e men d i d not tak e any 
p r o p e r t y from R o t h w e l l or C a l z i n s k i . N e i t h e r R o t h w e l l nor 
C a l z i n s k i t e s t i f i e d a t t r i a l . 
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D e p u t y Shawn M c C l u r e o f t h e M a d i s o n C o u n t y S h e r i f f ' s 

O f f i c e was a s s i g n e d t o i n v e s t i g a t e t h e r o b b e r y . A c c o r d i n g t o 

D e p u t y M c C l u r e , t h e c a s e went u n s o l v e d f o r a p p r o x i m a t e l y one 

month u n t i l a H u n t s v i l l e P o l i c e O f f i c e r t o l d D e p u t y M c C l u r e 

t h a t B r a n d o n B o l i n may have been i n v o l v e d w i t h t h e r o b b e r y . 

On A p r i l 13, 2009, D e p u t y M c C l u r e i n t e r v i e w e d B o l i n . D u r i n g 

t h e i n t e r v i e w , B o l i n i m p l i c a t e d h i m s e l f , D e r e k W a t t s , J o n t e 

A l e x a n d e r , and S t r i c k l a n d i n t h e r o b b e r y t h a t o c c u r r e d a t t h e 

C h e v r o n F o o d M a r t on M a r c h 19, 2009. 

On A p r i l 13, 2009, t h e M a d i s o n C o u n t y S h e r i f f ' s O f f i c e 

t o o k S t r i c k l a n d i n t o c u s t o d y and q u e s t i o n e d h i m r e g a r d i n g 

B o l i n ' s a s s e r t i o n s . D e p u t y M c C l u r e r e a d S t r i c k l a n d h i s 

M i r a n d a 2 w a r n i n g s . S t r i c k l a n d i n d i c a t e d t h a t he u n d e r s t o o d 

h i s r i g h t s and t h a t he w i s h e d t o p r o v i d e a s t a t e m e n t r e g a r d i n g 

t h e r o b b e r y t h a t o c c u r r e d on M a r c h 19, 2009. S t r i c k l a n d t o l d 

D e p u t y M c C l u r e t h a t he was a t h i s house w i t h h i s g i r l f r i e n d , 

W a t t s , A l e x a n d e r , B o l i n , and T e k i t a M a r q u i t a . A c c o r d i n g t o 

S t r i c k l a n d , a t some p o i n t , t h e y d e c i d e d t o go " h i t a l i c k . " 3 

S t r i c k l a n d t o l d D e p u t y M c C l u r e t h a t , i n i t i a l l y , he and h i s 

2 M i r a n d a v. A r i z o n a , 384 U.S. 436 (1966). 
3Deputy McClure t e s t i f i e d t h a t the phrase " h i t a l i c k " 

means " t o rob somebody." (R. 117.) 
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g i r l f r i e n d d i d n o t want t o go w i t h t h e o t h e r s . S t r i c k l a n d 

t o l d D e p u t y M c C l u r e , however, t h a t he ended up " r o l l i n g w i t h 

them j u s t t o see what went down." S t r i c k l a n d t o l d D e p u t y 

M c C l u r e t h a t t h e y d r o v e t o t h e s t o r e and t h a t B o l i n , 

A l e x a n d e r , and W a t t s went i n t o t h e s t o r e t o r o b i t . 

S t r i c k l a n d d e n i e d g o i n g i n t o t h e s t o r e . D e p u t y M c C l u r e 

c o n f r o n t e d S t r i c k l a n d and t o l d h i m t h a t he d i d n o t b e l i e v e 

t h a t B o l i n went i n t o t h e s t o r e b e c a u s e t h e t h r e e " s u b j e c t s 

were b l a c k " and B o l i n i s w h i t e . D e p u t y M c C l u r e t h e n 

c o n f r o n t e d S t r i c k l a n d w i t h p h o t o g r a p h s o f t h e t h r e e 

i n d i v i d u a l s t a k e n by t h e s e c u r i t y camera i n t h e s t o r e . 

S t r i c k l a n d t h e n a d m i t t e d t h a t he went i n t o t h e s t o r e w i t h 

A l e x a n d e r and W a t t s . S t r i c k l a n d i d e n t i f i e d h i m s e l f i n t h e 

p h o t o g r a p h s as t h e man who jumped o v e r t h e c o u n t e r and p u n c h e d 

Kennedy i n t h e b a c k o f t h e h e a d. S t r i c k l a n d t o l d M c C l u r e t h a t 

A l e x a n d e r was t h e i n d i v i d u a l who had t h e s h o t g u n d u r i n g t h e 

r o b b e r y . 

A f t e r t h e S t a t e r e s t e d i t s c a s e - i n - c h i e f , S t r i c k l a n d 

moved f o r a j u d g m e n t o f a c q u i t t a l , w h i c h was d e n i e d . B o t h t h e 

S t a t e and S t r i c k l a n d t h e n p r e s e n t e d c l o s i n g a r g u m e n t s , and t h e 
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c i r c u i t c o u r t c h a r g e d t h e j u r y . The j u r y r e t u r n e d a g u i l t y 

v e r d i c t on t h e two c o u n t s o f f i r s t - d e g r e e r o b b e r y . 

On a p p e a l , S t r i c k l a n d a r g u e s t h e f o l l o w i n g : ( 1 ) t h a t h i s 

two c o n v i c t i o n s f o r f i r s t - d e g r e e r o b b e r y a r i s i n g o u t o f t h e 

same i n c i d e n t v i o l a t e t h e p r o h i b i t i o n a g a i n s t d o u b l e j e o p a r d y ; 

( 2 ) t h a t t h e S t a t e ' s e v i d e n c e was i n s u f f i c i e n t t o s u p p o r t h i s 

c o n v i c t i o n s ; ( 3 ) t h a t t h e i n d i c t m e n t was d e f e c t i v e b e c a u s e , he 

s a y s , i t f a i l e d t o d e f i n e t h e e s s e n t i a l e l e m e n t o f t h e f t ; and 

( 4 ) t h a t a m a t e r i a l v a r i a n c e e x i s t e d b e tween t h e i n d i c t m e n t 

and t h e p r o o f o f f e r e d a t t r i a l b e c a u s e , he s a y s , t h e 

i n d i c t m e n t a l l e g e d t h a t he was armed and t h e e v i d e n c e a t t r i a l 

showed t h a t he was unarmed. 

S t r i c k l a n d f i r s t a r g u e s t h a t h i s two c o n v i c t i o n s f o r 

f i r s t - d e g r e e r o b b e r y v i o l a t e t h e p r o h i b i t i o n a g a i n s t d o u b l e 

j e o p a r d y . S p e c i f i c a l l y , S t r i c k l a n d c o n t e n d s t h a t , a l t h o u g h 

p r o p e r t y was t a k e n f r o m b o t h Kennedy and t h e C h e v r o n F o o d 

M a r t , o n l y one a c t o f v i o l e n c e o c c u r r e d and, t h e r e f o r e , he 

s a y s , t h e S t a t e c o u l d n o t s e p a r a t e t h e o f f e n s e i n t o two f i r s t -

d e g r e e r o b b e r y c h a r g e s . 

The S t a t e c o n t e n d s t h a t S t r i c k l a n d has f a i l e d t o p r e s e r v e 

t h i s argument f o r r e v i e w b e c a u s e , i t s a y s , S t r i c k l a n d d i d n o t 
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f i r s t r a i s e t h i s argument i n t h e c i r c u i t c o u r t . T h i s C o u r t 

has h e l d , however, t h a t t h e i s s u e r a i s e d i n S t r i c k l a n d ' s 

argument p r e s e n t s a p o s s i b l e j u r i s d i c t i o n a l d e f e c t , w h i c h t h i s 

C o u r t has a d u t y t o n o t i c e . See, e.g., B r o o k s v. S t a t e , [Ms. 

CR-09-1826, M a r c h 25, 2011] So. 3d , ( A l a . C r i m . 

App. 2011) ( c i t i n g W i l l i a m s v. S t a t e , 10 So. 3d 1083 ( A l a . 

C r i m . App. 2 0 0 8 ) ) . T hus, r e g a r d l e s s o f S t r i c k l a n d ' s f a i l u r e 

t o f i r s t r a i s e t h i s i s s u e i n t h e c i r c u i t c o u r t , we must 

a d d r e s s t h i s i s s u e on a p p e a l . 

S t r i c k l a n d was i n d i c t e d by t h e M a d i s o n C o u n t y G r a n d J u r y 

as f o l l o w s : 

" C o u n t 5 

"The G r a n d J u r y o f s a i d C o u n t y c h a r g e , t h a t 
b e f o r e t h e f i n d i n g o f t h i s I n d i c t m e n t , W i n s t o n 
G a l [ e ] S t r i c k l a n d , whose name i s unknown t o t h e 
G r a n d J u r y o t h e r t h a n as s t a t e d , d i d , i n t h e c o u r s e 
o f c o m m i t t i n g a t h e f t o f p r o p e r t y , t o - w i t : One (1) 
p u r s e and c o n t e n t s , t h e p r o p e r t y o f , t o - w i t : J a n a 
Kennedy, use f o r c e a g a i n s t t h e p e r s o n o f J a n a 
Kennedy, w i t h t h e i n t e n t t o overcome h e r p h y s i c a l 
r e s i s t a n c e o r p h y s i c a l power o f r e s i s t a n c e o r t o 
compe l a c q u i e s c e n c e t o t h e t a k i n g o f o r e s c a p i n g 
w i t h t h e p r o p e r t y , w h i l e t h e s a i d W i n s t o n G a l [ e ] 
S t r i c k l a n d , whose name i s unknown t o t h e G r a n d J u r y 
o t h e r t h a n as s t a t e d , was armed w i t h a d e a d l y weapon 
o r d a n g e r o u s i n s t r u m e n t , t o - w i t : a s h o t g u n , i n 
v i o l a t i o n o f S e c t i o n 13A-8-41 o f t h e Code o f 
Al a b a m a , a g a i n s t t h e p e a c e and d i g n i t y o f t h e S t a t e 
o f A l a b a m a . 
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" C o u n t 6 

"The G r a n d J u r y o f s a i d C o u n t y c h a r g e , t h a t 
b e f o r e t h e f i n d i n g o f t h i s I n d i c t m e n t , W i n s t o n 
G a l [ e ] S t r i c k l a n d , whose name i s unknown t o t h e 
G r a n d J u r y o t h e r t h a n as s t a t e d , d i d , i n t h e c o u r s e 
o f c o m m i t t i n g a t h e f t o f p r o p e r t y , t o - w i t : l a w f u l 
c u r r e n c y o f t h e U n i t e d S t a t e s , a f u r t h e r d e s c r i p t i o n 
o f w h i c h amount and d e n o m i n a t i o n b e i n g o t h e r w i s e 
unknown t o t h e G r a n d J u r y , t h e p r o p e r t y o f , t o - w i t : 
Chevon [ s i c ] F o o d M a r t , use f o r c e a g a i n s t t h e p e r s o n 
o f J a n a Kennedy, w i t h t h e i n t e n t t o overcome h e r 
p h y s i c a l r e s i s t a n c e o r p h y s i c a l power o f r e s i s t a n c e 
o r t o comp e l a c q u i e s c e n c e t o t h e t a k i n g o f o r 
e s c a p i n g w i t h t h e p r o p e r t y , w h i l e t h e s a i d W i n s t o n 
G a l [ e ] S t r i c k l a n d , whose name i s unknown t o t h e 
G r a n d J u r y o t h e r t h a n as s t a t e d , was armed w i t h a 
d e a d l y weapon o r d a n g e r o u s i n s t r u m e n t , t o - w i t : a 
s h o t g u n , i n v i o l a t i o n o f S e c t i o n 13A-8-41 o f t h e 
Code o f A l a b a m a , a g a i n s t t h e p e a c e and d i g n i t y o f 
t h e S t a t e o f A l a b a m a . " 

(C. 14.) 

I t i s w e l l s e t t l e d t h a t , i n f i r s t - d e g r e e r o b b e r y c a s e s , 

" [ t ] h e S t a t e c a n n o t c o n v e r t a s i n g l e t h e f t o f v a r i o u s i t e m s o f 

p r o p e r t y f r o m one v i c t i m i n t o s e p a r a t e o f f e n s e s b e c a u s e t o do 

so v i o l a t e s t h e p r o h i b i t i o n a g a i n s t d o u b l e j e o p a r d y ; t h e u n i t 

o f p r o s e c u t i o n i s t h e a c t o f v i o l e n c e a g a i n s t t h e p e r s o n . " 

B r o o k s , So. 3d a t ( q u o t i n g C r a i g v. S t a t e , 893 So. 2d 

1250 ( A l a . C r i m . App. 2 0 0 4 ) ) . 

The f a c t s i n t h i s c a s e a r e s i m i l a r t o t h o s e p r e s e n t e d i n 

C r a i g v S t a t e , 893 So. 2d 1250 ( A l a . C r i m . App. 2 0 0 4 ) : 
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"On J u l y 9, 2001, P a u l e t t e G a l l a h a r was w o r k i n g 
a t a d r y - c l e a n i n g b u s i n e s s when C r a i g e n t e r e d t h e 
s t o r e , p u l l e d o u t a weapon, and a n n o u n c e d , '"Oh by 
t h e way, t h i s i s a r o b b e r y . ... I'm t a k i n g money o u t 
o f t h i s s t o r e and I'm t a k i n g y o u r c a r . " ' (R. 95.) 
C r a i g s t o l e $45 f r o m t h e c a s h r e g i s t e r and f o r c e d 
G a l l a h a r i n t o t h e b a c k o f t h e s t o r e . I n t h e b a c k o f 
t h e s t o r e , C r a i g t o o k $5 and c a r k e y s f r o m 
G a l l a h a r ' s p u r s e . C r a i g f o r c e d G a l l a h a r t o k n e e l i n 
a c o r n e r , p u t p l a s t i c a r o u n d h e r head, and h e l d a 
gun t o h e r head. A n o t h e r c u s t o m e r e n t e r e d t h e f r o n t 
o f t h e s t o r e . C r a i g went t o w a i t on t h e c u s t o m e r , so 
as t o n o t c a u s e any s u s p i c i o n . G a l l a h a r r a n t o t h e 
d o orway t o t h e f r o n t o f t h e s t o r e and s h o u t e d , 
' " I t ' s a r o b b e r y , i t ' s a r o b b e r y . " ' (R. 103.) She 
r a n o u t t h e b a c k d o o r , y e l l i n g , jumped i n t o h e r c a r , 
and l o c k e d t h e d o o r s . C r a i g f o l l o w e d h e r and, w i t h 
h e r k e y s , u n l o c k e d t h e p a s s e n g e r s i d e d o o r . C r a i g 
g o t i n t o t h e p a s s e n g e r s i d e o f t h e f r o n t s e a t , 
g r a b b e d G a l l a h a r ' s w r i s t , and s t a t e d , 'Okay, b i t c h , 
y o u ' r e d r i v i n g . ' (R. 105.) G a l l a h a r j e r k e d away f r o m 
C r a i g , jumped o u t o f t h e c a r , and r a n . C r a i g d r o v e 
away f r o m t h e s c e n e o f t h e c r i m e i n G a l l a h a r ' s c a r . 
C r a i g was a r r e s t e d i n K e n t u c k y s e v e r a l days l a t e r i n 
G a l l a h a r ' s c a r . G a l l a h a r l a t e r p i c k e d C r a i g o u t o f 
a p h o t o g r a p h i c l i n e u p . " 

893 So. 2d a t 1252. I n C r a i g , t h i s C o u r t h e l d : 

"'The c o n s t i t u t i o n a l g u a r a n t e e a g a i n s t 
d o u b l e j e o p a r d y p r o t e c t s a d e f e n d a n t f r o m 
b e i n g s u b j e c t e d t o m u l t i p l e p u n i s h m e n t s f o r 
t h e same o f f e n s e . T h i s g u a r a n t e e b a r s t h e 
c o n v i c t i o n o f a d e f e n d a n t f o r two s e p a r a t e 
c o u n t s o f f i r s t - d e g r e e r o b b e r y where t h e 
e v i d e n c e a d d u c e d a t t r i a l t e n d e d t o show 
t h a t t h e d e f e n d a n t c o m m i t t e d o n l y one a c t 
o f r o b b e r y a g a i n s t one v i c t i m . Moore v. 
S t a t e , 70 9 So. 2d 1324 ( A l a . C r i m . App. 
1 9 9 7 ) . ' 
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"'Young v. S t a t e , 724 So. 2d 69, 73 ( A l a . C r i m . App. 
1 9 9 8 ) . 

" ' T h i s i s n o t a c a s e where t h e same 
a c t o r t r a n s a c t i o n c o n s t i t u t e s a v i o l a t i o n 
o f two d i s t i n c t s t a t u t o r y p r o v i s i o n s . See 
B l o c k b u r g e r v. U n i t e d S t a t e s , 284 U.S. 299 
(1932) The p e r t i n e n t i n q u i r y i n 
d e c i d i n g w h e t h e r [ t h e s e c o n v i c t i o n s a r e ] 
a c c e p t a b l e i n t h e f a c e o f c o n s t i t u t i o n a l 
g u a r a n t e e s a g a i n s t d o u b l e j e o p a r d y t h e n 
becomes d e f i n i n g t h e c o r r e c t u n i t o f 
p r o s e c u t i o n . B e l l v. U n i t e d S t a t e s , 349 
U.S. 81 ( 1 9 5 5 ) . 

"'"'A s i n g l e c r i m e c a n n o t be 
d i v i d e d i n t o two o r more o f f e n s e s 
and t h e r e b y s u b j e c t t h e 
p e r p e t r a t o r t o m u l t i p l e 
c o n v i c t i o n s f o r t h e same o f f e n s e . 
C o n s t . o f 1901, A r t . I , § 9; U.S. 
C o n s t . Amend. V.' Ex p a r t e D a r b y , 
516 So. 2d 786, 787 ( A l a . 1 9 8 7 ) . 
Such q u e s t i o n o f d o u b l e j e o p a r d y 
i s d e t e r m i n e d by t h e f o l l o w i n g 
p r i n c i p l e s : 

" ' " ' I t has been a p t l y n o t e d 
t h a t " t h e B l o c k b u r g e r [v. U n i t e d  
S t a t e s , 284 U.S. 299 ( 1 9 3 2 ) , ] 
t e s t i s i n s u f f i c i e n t where ... 
t h e c o n c e r n i s n o t m u l t i p l e 
c h a r g e s u n d e r s e p a r a t e s t a t u t e s , 
b u t r a t h e r s u c c e s s i v e 
p r o s e c u t i o n s f o r c o n d u c t t h a t may 
c o n s t i t u t e t h e same a c t o r 
t r a n s a c t i o n . " R a s h a d v. B u r t , 108 
F.3d 677 ( 6 t h C i r . 1 9 9 7 ) . T h i s i s 
b e c a u s e when "a d e f e n d a n t i s 
c o n v i c t e d f o r v i o l a t i n g one 
s t a t u t e m u l t i p l e t i m e s , t h e same 
e v i d e n c e t e s t w i l l n e v e r be 
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s a t i s f i e d . " S t a t e v. A d e l , 136 
Wash. 2d 629, 965 P.2d 1072 
( 1 9 9 8 ) . The " a p p r o p r i a t e i n q u i r y " 
i n s u c h a c a s e " a s k s what ' u n i t 
o f p r o s e c u t i o n ' was i n t e n d e d by 
t h e L e g i s l a t u r e as t h e p u n i s h a b l e 
a c t The i n q u i r y r e q u i r e s us 
t o l o o k t o t h e l a n g u a g e and 
p u r p o s e o f t h e s t a t u t e s , t o see 
w h e t h e r t h e y s p e a k d i r e c t l y t o 
t h e i s s u e o f t h e a p p r o p r i a t e u n i t 
o f p r o s e c u t i o n , and i f t h e y do 
n o t , t o a s c e r t a i n t h a t u n i t , 
k e e p i n g i n mind t h a t any 
a m b i g u i t y t h a t a r i s e s i n t h e 
p r o c e s s must be r e s o l v e d , u n d e r 
t h e r u l e o f l e n i t y , i n t h e 
d e f e n d a n t ' s f a v o r . " Commonwealth  
v. Rabb, 431 Mass. 123, 725 
N.E.2d 1036 (2000) ( c o n c l u d i n g 
t h a t a l l e g e d l y m u l t i p l e d r u g 
p o s s e s s i o n s j u s t i f y m u l t i p l e 
c h a r g e s i f t h e p o s s e s s i o n s a r e 
s u f f i c i e n t l y d i f f e r e n t i a t e d by 
t i m e , p l a c e o r i n t e n d e d p u r p o s e , 
t h e c a s e h e r e r e g a r d i n g 
d e f e n d a n t ' s p o s s e s s i o n o f d r u g s 
a t h i s r e s i d e n c e f o r i m m e d i a t e 
s a l e and h i s p o s s e s s i o n o f d r u g s 
a t m o t e l f o r f u t u r e s a l e s ) . ' 

"'"4 Wayne R. L a F a v e e t a l . , 
C r i m i n a l P r o c e d u r e § 1 7 . 4 ( b ) , 
2001 P o c k e t P a r t n.66 (2d ed. 
1 9 9 9 ) . See a l s o P r o j e c t , 
' T w e n t y - N i n t h A n n u a l R e v i e w o f 
C r i m i n a l P r o c e d u r e , ' 88 Geo. L . J . 
879, 1293 (2000) ('when t h e 
government s e e k s t o p r o v e t h a t a 
s i n g l e a c t o r o c c u r r e n c e r e s u l t s 
i n m u l t i p l e v i o l a t i o n s o f t h e 
same s t a t u t e , t h e r u l e o f l e n i t y 
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r e q u i r e s o n l y one p u n i s h m e n t 
u n l e s s l e g i s l a t i v e i n t e n t t o 
impose m u l t i p l e p u n i s h m e n t s i s 
s h own')." 

"''Townsend v. S t a t e , 823 So. 2d 717, 722 
( A l a . C r i m . App. 2001) ( f o o t n o t e o m i t t e d 
[ i n G i r a r d ] ) . ' 

" G i r a r d , 883 So. 2d a t 715-16. 

" ' " R o b b e r y i s an o f f e n s e a g a i n s t t h e p e r s o n 
Ex p a r t e W i n d s o r , 683 So. 2d 1042, 1046 ( A l a . 

1 996) ( q u o t i n g W i n d s o r v. S t a t e , 683 So. 2d 1027 , 
1032 ( A l a . C r i m . App. 1 9 9 4 ) ) . That i s , t h e v i c t i m i n 
t h i s c a s e was G a l l a h a r , n o t t h e d r y - c l e a n i n g 
b u s i n e s s , a l t h o u g h some o f t h e p r o p e r t y t a k e n 
b e l o n g e d t o t h e b u s i n e s s . P r o o f o f an a c t u a l t a k i n g 
o f p r o p e r t y i s n o t r e q u i r e d t o s u s t a i n a c o n v i c t i o n 
f o r r o b b e r y . See Cook v. S t a t e , 582 So. 2d 592 ( A l a . 
C r i m . App. 1 9 9 1 ) . Thus i t i s t h e use o f f o r c e , o r 
t h e t h r e a t o f t h e use o f f o r c e , a g a i n s t t h e p e r s o n 
t h a t c o n s t i t u t e s t h e c r i m e ; t h e r e f o r e , t h e u n i t o f 
p r o s e c u t i o n i s t h e a c t o f v i o l e n c e a g a i n s t t h e 
p e r s o n . Thus, t h e number o f c h a r g e s a g a i n s t t h e 
d e f e n d a n t i s n o t d e t e r m i n e d by t h e number o f p i e c e s 
o f p r o p e r t y a c t u a l l y t a k e n , as was done i n t h i s 
c a s e . C f . C o n n o l l y v. S t a t e , 539 So. 2d 436, 441-42 
( A l a . C r i m . App. 1988) ('The S t a t e c o u l d n o t c o n v e r t 
a s i n g l e t h e f t o f v a r i o u s i t e m s o f p r o p e r t y i n t o 
s e p a r a t e o f f e n s e s by a l l e g i n g t h e t h e f t o f d i f f e r e n t 
i t e m s i n s e p a r a t e i n d i c t m e n t s . A l l t h e p r o p e r t y was 
t a k e n d u r i n g t h e same t r a n s a c t i o n and c o n s t i t u t e d 
one o f f e n s e . Such i s n o t p e r m i t t e d . ' ) . " 

893 So. 2d a t 1254-56. 

The e v i d e n c e i n t h i s c a s e , l i k e t h e e v i d e n c e i n C r a i g , 

shows t h a t S t r i c k l a n d , W a t t s , and A l e x a n d e r c o m m i t t e d one 

c o n t i n u o u s a c t o f v i o l e n c e a g a i n s t Kennedy. The f a c t t h a t 
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S t r i c k l a n d , W a t t s , and A l e x a n d e r t o o k p r o p e r t y b e l o n g i n g t o 

b o t h Kennedy and t o t h e C h e v r o n Food M a r t does n o t c r e a t e two 

s e p a r a t e f i r s t - d e g r e e r o b b e r y o f f e n s e s . Thus, S t r i c k l a n d was 

t w i c e p l a c e d i n j e o p a r d y by b e i n g i n d i c t e d f o r and c o n v i c t e d 

o f two s e p a r a t e c h a r g e s o f f i r s t - d e g r e e r o b b e r y c o m m i t t e d 

a g a i n s t one v i c t i m . A c c o r d i n g l y , one o f S t r i c k l a n d ' s 

c o n v i c t i o n s f o r f i r s t - d e g r e e r o b b e r y i s t o be v a c a t e d , a l o n g 

w i t h t h e a c c o m p a n y i n g s e n t e n c e . 

T h i s c a s e , t h e r e f o r e , i s due t o be remanded t o t h e 

c i r c u i t c o u r t w i t h o r d e r s t h a t t h e c o u r t v a c a t e one o f t h e 

c o n v i c t i o n s and s e n t e n c e s e n t e r e d a g a i n s t S t r i c k l a n d . Due 

r e t u r n s h o u l d be made t o t h i s C o u r t w i t h i n 28 days o f t h e 

r e l e a s e o f t h i s o p i n i o n . 

B e c a u s e t h i s c a s e must be remanded t o t h e c i r c u i t c o u r t 

f o r f u r t h e r p r o c e e d i n g s , we p r e t e r m i t d i s c u s s i o n o f 

S t r i c k l a n d ' s r e m a i n i n g c l a i m s u n t i l r e t u r n i s made t o t h i s 

C o u r t . 

REMANDED WITH INSTRUCTIONS. 

Welch, P.J., and Windom, Ke l l u m , and Burke, J J . , concur. 
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