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S t e v e n Todd J o h n s o n was c h a r g e d w i t h two c o u n t s o f f i r s t -

d e g r e e t h e f t o f a motor v e h i c l e , § 13A-8-3, A l a . Code 1975, 

and one c o u n t o f t h i r d - d e g r e e b u r g l a r y , § 13A-7-7, A l a . Code 

1975, f o r h i s i n v o l v e m e n t i n t h e t h e f t s o f a K a w a s a k i b r a n d 
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" m u l e " u t i l i t y v e h i c l e and a f o u r - w h e e l e r . J o h n s o n was a l s o 

c h a r g e d w i t h u n l a w f u l p o s s e s s i o n o f a c o n t r o l l e d s u b s t a n c e , § 

13A-12-212, A l a . Code 1975. On J o h n s o n ' s m o t i o n , t h e 

c o n t r o l l e d - s u b s t a n c e c h a r g e was s e v e r e d f r o m t h e r e m a i n i n g 

c h a r g e s . J o h n s o n was t r i e d b e f o r e a j u r y and was c o n v i c t e d on 

t h e t h e f t and b u r g l a r y c h a r g e s . The t r i a l c o u r t s e n t e n c e d 

J o h n s o n , a h a b i t u a l f e l o n y o f f e n d e r , t o s e r v e t h r e e c o n c u r r e n t 

1 0 - y e a r t e r m s o f i m p r i s o n m e n t , and t h e c o u r t o r d e r e d J o h n s o n 

t o p a y c o u r t c o s t s , a t t o r n e y f e e s , r e s t i t u t i o n , and an 

a s s e s s m e n t t o t h e Alabama C r i m e V i c t i m s C o m p e n s a t i o n F u n d . 

T h i s a p p e a l f o l l o w s . 

The S t a t e ' s e v i d e n c e t e n d e d t o show t h e f o l l o w i n g . Jimmy 

A b e r n a t h y t e s t i f i e d t h a t he l i v e d a p p r o x i m a t e l y o n e - h a l f m i l e 

f r o m M i l d r e d and A l f r e d J o h n s o n , t h e d e f e n d a n t ' s g r a n d p a r e n t s . 

On t h e m o r n i n g o f December 9, 2009, A b e r n a t h y d i s c o v e r e d t h a t 

h i s K a w a s a k i - b r a n d mule was m i s s i n g f r o m b e n e a t h a l e a n - t o on 

t h e b a c k o f h i s g a r a g e , and t h a t a g o - c a r t had been moved f r o m 

b e n e a t h t h e l e a n - t o and was i n f r o n t o f h i s g a r a g e . A b e r n a t h y 

s a i d t h a t h i s b r o t h e r , P a u l A b e r n a t h y , l e a r n e d o f t h e t h e f t , 

and he d r o v e a r o u n d i n t h e a r e a t o l o o k f o r t h e mule. 

A b e r n a t h y ' s b r o t h e r soon f o u n d t h e mule and t e l e p h o n e d 
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A b e r n a t h y , and A b e r n a t h y went t o t h e l o c a t i o n where t h e mule 

had been abandoned. When A b e r n a t h y ' s b r o t h e r a r r i v e d , one man 

was on t h e mule and a n o t h e r was on a f o u r - w h e e l e r ; t h e two men 

f l e d on t h e f o u r - w h e e l e r , l e a v i n g t h e mule. A b e r n a t h y s a i d he 

and h i s b r o t h e r r e c o v e r e d t h e mule w i t h i n 20 m i n u t e s o f 

d i s c o v e r i n g t h a t i t had been s t o l e n . F i n a l l y , A b e r n a t h y 

t e s t i f i e d t h a t t h e mule had been empty when i t was s t o l e n , b u t 

when i t was r e c o v e r e d i t h e l d a g e n e r a t o r , a b a g , and some 

s t e r e o s p e a k e r s , none o f w h i c h b e l o n g e d t o A b e r n a t h y . On 

c r o s s - e x a m i n a t i o n , A b e r n a t h y t e s t i f i e d t h a t he d i d n o t see 

J o h n s o n on h i s p r o p e r t y , n o r d i d he see J o h n s o n d r i v i n g t h e 

mule. 

Adam M c C o r m i c k t e s t i f i e d t h a t on t h e m o r n i n g o f December 

9, 2009, he d i s c o v e r e d t h a t h i s P o l a r i s b r a n d f o u r - w h e e l e r had 

been s t o l e n f r o m h i s g a r a g e . M c C o r m i c k s t a t e d t h a t he had 

added s p e c i a l t i r e s , w h e e l s , e x h a u s t , and a w i n c h t o t h e f o u r -

w h e e l e r , and a mount f o r a G l o b a l - P o s i t i o n i n g S y s t e m ("GPS") 

d e v i c e . He r e p o r t e d t h e t h e f t t o t h e s h e r i f f ' s d e p a r t m e n t on 

December 9, and i n v e s t i g a t o r s c o n t a c t e d him on December 10, 

when t h e y r e c o v e r e d i t . M c C o r m i c k t e s t i f i e d t h a t t h e 

i n v e s t i g a t o r s v e r i f i e d t h a t t h e v e h i c l e - i d e n t i f i c a t i o n number 
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on t h e r e c o v e r e d f o u r - w h e e l e r was t h e number M c C o r m i c k had 

g i v e n them t o i d e n t i f y h i s p r o p e r t y . He s a i d t h a t t h e 

i g n i t i o n s w i t c h had been b r o k e n o u t o f t h e f o u r - w h e e l e r and 

t h a t t h e GPS mount had been t a k e n f r o m t h e gas t a n k where he 

had mounted i t . M c C o r m i c k a l s o s a i d t h e f o u r - w h e e l e r was 

c o v e r e d i n mud. M c C o r m i c k s a i d t h a t a bag and a s e t o f 

s p e a k e r s had been s t o l e n f r o m h i s g a r a g e , and he i d e n t i f i e d 

t h e bag and s t e r e o s p e a k e r s r e c o v e r e d f r o m A b e r n a t h y ' s mule as 

t h e s t o l e n i t e m s . M c C o r m i c k t e s t i f i e d t h a t a window i n t h e 

g a r a g e was open on t h e day he d i s c o v e r e d t h e t h e f t , and t h a t 

t h e window had been c l o s e d when he l a s t saw h i s f o u r - w h e e l e r 

i n t h e g a r a g e . M c C o r m i c k t e s t i f i e d t h a t he d i d n o t see 

J o h n s o n on h i s p r o p e r t y o r r i d i n g h i s f o u r - w h e e l e r . 

P a u l A b e r n a t h y , Jimmy's b r o t h e r , s t a t e d t h a t on t h e 

m o r n i n g o f December 9, 2009, a f t e r h i s b r o t h e r d i s c o v e r e d t h a t 

h i s mule had been s t o l e n , P a u l d r o v e a r o u n d i n t h e a r e a and 

l o o k e d f o r i t . P a u l s t a t e d t h a t he saw M i t c h e l l T e r r y d r i v i n g 

t h e mule on a g r a v e l r o a d , and he t h e n saw J o h n s o n on a f o u r -

w h e e l e r i n f r o n t o f T e r r y . P a u l e x a m i n e d a p h o t o g r a p h o f 

M c C o r m i c k ' s f o u r - w h e e l e r and he s t a t e d t h a t i t l o o k e d 

i d e n t i c a l t o t h e one J o h n s o n was r i d i n g t h a t day. He s a i d 

4 



CR-10-0476 

t h a t he was f a m i l i a r w i t h J o h n s o n and t h a t he knew him b e c a u s e 

t h e y l i v e d i n t h e same c o m m u n i t y . He s a i d he knew who 

M i t c h e l l was b e c a u s e he had seen him i n t h e community a l s o . 

B y t h e t i m e P a u l t u r n e d h i s v e h i c l e a r o u n d t o go b a c k t o t h e 

l o c a t i o n where he had s e e n t h e men, he n o t i c e d t h a t t h e e n g i n e 

on t h e mule had s t o p p e d r u n n i n g . P a u l a s k e d T e r r y where he 

had g o t t e n t h e mule, and T e r r y t o l d him t h a t t h e y had b o r r o w e d 

i t f r o m a f r i e n d two o r t h r e e days e a r l i e r . P a u l t o l d T e r r y 

t h a t t h e mule l o o k e d l i k e t h e one s t o l e n f r o m h i s b r o t h e r t h e 

n i g h t b e f o r e ; P a u l t e s t i f i e d t h a t he knew t h e mule was h i s 

b r o t h e r ' s b e c a u s e he r e c o g n i z e d t h e key c h a i n h a n g i n g f r o m t h e 

i g n i t i o n . J o h n s o n t h e n came up t o where P a u l and T e r r y were 

s t a n d i n g , and T e r r y t o l d J o h n s o n what P a u l had s a i d . P a u l 

t e s t i f i e d t h a t J o h n s o n and T e r r y "were b o t h s t i l l t r y i n g t o 

p l a y i t o f f t h a t t h e y b o r r o w e d [ t h e m u l e ] f r o m somebody e l s e . " 

( R . 9 6 . ) When P a u l t u r n e d t o go t o h i s t r u c k t o t e l e p h o n e h i s 

b r o t h e r and t e l l h i m he had f o u n d t h e mule, T e r r y g o t on t h e 

f o u r - w h e e l e r w i t h J o h n s o n , and J o h n s o n d r o v e r a p i d l y away f r o m 

t h e s c e n e . On c r o s s - e x a m i n a t i o n , P a u l t e s t i f i e d t h a t he d i d 

n o t see J o h n s o n d r i v i n g t h e mule. 
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James B r a d l e y P o t t s , an i n v e s t i g a t o r w i t h t h e L a u d e r d a l e 

C o u n t y S h e r i f f ' s D e p a r t m e n t , t e s t i f i e d t h a t on t h e m o r n i n g o f 

December 9, 2009, he r e c e i v e d i n f o r m a t i o n a b o u t t h e t h e f t s o f 

a f o u r - w h e e l e r and a mu l e . When a d e p u t y i n f o r m e d h im t h a t 

t h e mule had been r e c o v e r e d and r e t u r n e d t o A b e r n a t h y , P o t t s 

went t o A b e r n a t h y ' s r e s i d e n c e and spoke w i t h h i m. He 

r e c o v e r e d f r o m t h e b e d o f t h e mule a bag and s p e a k e r s t h a t 

b e l o n g e d t o M c C o r m i c k ; he r e c o v e r e d s e v e r a l o t h e r i t e m s f r o m 

t h e b ed o f t h e mule b u t was u n a b l e t o d e t e r m i n e who owned 

them. 

P o t t s t e s t i f i e d t h a t J o h n s o n and T e r r y were s u s p e c t s i n 

t h e c r i m e s and t h a t l a w - e n f o r c e m e n t o f f i c e r s d i s c o v e r e d 

J o h n s o n ' s v e h i c l e a t T e r r y ' s m o t h e r ' s h o u s e . T e r r y ' s m o t h e r 

p e r m i t t e d o f f i c e r s t o s e a r c h t h e h o u s e , and b o t h men were 

f o u n d h i d i n g i n s i d e t h a t r e s i d e n c e . 

C h a r l e s B r i a n P i g g t e s t i f i e d t h a t J o h n s o n i s h i s 

s t e p b r o t h e r . He s t a t e d t h a t he was s t a y i n g w i t h h i s m o t h e r on 

December 9, 2009, and J o h n s o n k n o c k e d on t h e d o o r t h a t 

m o r n i n g . When P i g g opened t h e d o o r , he d i d n o t see a c a r o r 

o t h e r v e h i c l e o u t s i d e . He s a i d t h a t T e r r y came t o t h e house 

r i d i n g a f o u r - w h e e l e r t h a t , he s a i d , l o o k e d l i k e t h e 
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p h o t o g r a p h o f M c C o r m i c k ' s f o u r - w h e e l e r he was shown a t t r i a l . 

P i g g t o l d T e r r y t h a t t h e f o u r - w h e e l e r was n i c e and a s k e d where 

he had g o t t e n i t . T e r r y t o l d P i g g t h a t h i s mother had 

p u r c h a s e d t h e f o u r - w h e e l e r f o r him. P i g g t e s t i f i e d t h a t 

J o h n s o n l e f t w i t h T e r r y on t h e f o u r - w h e e l e r . 

L o w e r y D a v i s t e s t i f i e d t h a t he was e m p l o y e d by t h e 

L a u d e r d a l e C o u n t y S h e r i f f ' s O f f i c e b u t was a s s i g n e d t o d u t i e s 

w i t h t h e U n i t e d S t a t e ' s M a r s h a l ' s O f f i c e t o p u r s u e f u g i t i v e s 

and p e o p l e w i t h f e l o n y w a r r a n t s . D a v i s t e s t i f i e d t h a t on 

December 10 o r 11, 2009, I n v e s t i g a t o r P o t t s t o l d h im t h a t he 

was l o o k i n g f o r T e r r y and J o h n s o n , and D a v i s s a i d t h a t he 

l o c a t e d J o h n s o n ' s v e h i c l e b e h i n d T e r r y ' s m o t h e r ' s h o u s e . 

D u r i n g a s e a r c h o f t h e h o u s e , o f f i c e r s f o u n d T e r r y h i d i n g 

b e n e a t h a c o f f e e t a b l e and J o h n s o n h i d i n g b e h i n d a C h r i s t m a s 

t r e e ; b o t h were t a k e n i n t o c u s t o d y , D a v i s s a i d . 

I . 

J o h n s o n a r g u e s t h a t h i s c o n v i c t i o n s f o r f i r s t - d e g r e e 

t h e f t o f p r o p e r t y c a n n o t s t a n d b e c a u s e , he s a y s , t h e S t a t e 

f a i l e d t o p r o v e t h e e l e m e n t s o f t h a t c r i m e . S p e c i f i c a l l y , he 

a r g u e s , as he d i d when he made h i s m o t i o n s f o r a j u d g m e n t o f 

a c q u i t t a l a t t r i a l , t h a t § 13A-8-3, A l a . Code 1975, r e q u i r e s 
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p r o o f o f t h e f t o f p r o p e r t y w i t h a v a l u e i n e x c e s s o f $2,500 o r 

t h e t h e f t o f a motor v e h i c l e o f any v a l u e and t h a t t h e S t a t e 

f a i l e d t o p r o v e e i t h e r t h e v a l u e o f t h e f o u r - w h e e l e r o r t h e 

K a w a s a k i mule, o r t h a t t h e f o u r - w h e e l e r and t h e K a w a s a k i b r a n d 

mule were " m o t o r v e h i c l e s " as t h a t t e r m i s d e f i n e d f o r 

p u r p o s e s o f t h e t h e f t s t a t u t e . J o h n s o n f u r t h e r a r g u e s : 

"A 'motor v e h i c l e ' i s d e f i n e d by t h e M a n d a t o r y 
L i a b i l i t y I n s u r a n c e A c t as ' E v e r y v e h i c l e t h a t i s  
d e s i g n e d and m a n u f a c t u r e d t o be o p e r a t e d on t h e  
s t r e e t s and h i g h w a y s o f Al a b a m a , b u t n o t o p e r a t e d 
upon r a i l s . [ ' ] ALA. CODE § 32-7A-2 ( 1 9 7 5 ) . 
[ e m p h a s i s added) A c c o r d i n g t o ALA. CODE § 32-8-2, 
t h e Alabama U n i f o r m C e r t i f i c a t e o f T i t l e and 
A n t i t h e f t A c t s t a t e s t h a t t h e t e r m 'motor v e h i c l e ' 
i n c l u d e s ' e v e r y a u t o m o b i l e , m o t o r c y c l e , m o b i l e 
t r a i l e r , s e m i t r a i l e r , t r u c k , t r u c k t r a c t o r , t r a i l e r , 
and o t h e r d e v i c e t h a t i s s e l f - p r o p e l l e d o r drawn, 
i n , upon, o r by w h i c h any p e r s o n o r p r o p e r t y i s o r  
may be t r a n s p o r t e d o r drawn upon a p u b l i c h i g h w a y . ' 
( e m p h a s i s a d d e d ) [ . ] A l s o , a c c o r d i n g t o ALA. CODE § 
8-20A-1 ( 1 9 7 5 ) , T i t l e 8 o f C o m m e r c i a l Law and 
Consumer P r o t e c t i o n d e f i n e s a motor v e h i c l e as a 
' v e h i c l e i n t e n d e d p r i m a r i l y f o r use and o p e r a t i o n on 
t h e p u b l i c h i g h w a y s . ' ( e m p h a s i s a d d e d ) [ . ] " 

( J o h n s o n ' s b r i e f , a t p. 18.) 

J o h n s o n c o n c l u d e s t h a t , b e c a u s e n e i t h e r o f t h e " v e h i c l e s " 

s t o l e n h e r e c o u l d be l i c e n s e d o r d r i v e n on r o a d w a y s , n e i t h e r 

c o u l d t r u l y be c o n s i d e r e d t o be a motor v e h i c l e as d e f i n e d by 

t h e t h e f t s t a t u t e . 
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The S t a t e c o n t e n d s t h a t t h e l a n g u a g e o f t h e t h e f t s t a t u t e 

i s c l e a r , so t h e r e i s no need t o r e s o r t t o a n a l y s i s o f o t h e r 

s t a t u t e s -- as J o h n s o n s u g g e s t s -- and i t c o n t e n d s t h a t t h i s 

C o u r t needs t o engage i n j u d i c i a l c o n s t r u c t i o n o f t h e s t a t u t e . 

The S t a t e a r g u e s t h a t t h e p l a i n words o f t h e s t a t u t e , d e f i n i n g 

f i r s t - d e g r e e t h e f t as t h e t a k i n g o f a m otor v e h i c l e no m a t t e r 

i t s v a l u e , i n c l u d e u t i l i t y v e h i c l e s s u c h as t h e f o u r - w h e e l e r 

and t h e mule i n t h i s c a s e . We a g r e e w i t h t h e S t a t e . 

F i r s t , we c o n s t r u e J o h n s o n ' s argument t o be a c h a l l e n g e 

t o t h e t r i a l c o u r t ' s r u l i n g on t h e m o t i o n s f o r a j u d g m e n t o f 

a c q u i t t a l and a c h a l l e n g e t o t h e s u f f i c i e n c y o f t h e S t a t e ' s 

e v i d e n c e . The o f t - s t a t e d p r i n c i p l e s g o v e r n i n g t h e r e v i e w o f 

a c h a l l e n g e t o t h e s u f f i c i e n c y o f t h e e v i d e n c e a r e : 

" ' I n d e t e r m i n i n g t h e s u f f i c i e n c y o f t h e e v i d e n c e 
t o s u s t a i n a c o n v i c t i o n , a r e v i e w i n g c o u r t must 
a c c e p t as t r u e a l l e v i d e n c e i n t r o d u c e d by t h e S t a t e , 
a c c o r d t h e S t a t e a l l l e g i t i m a t e i n f e r e n c e s 
t h e r e f r o m , and c o n s i d e r a l l e v i d e n c e i n a l i g h t most 
f a v o r a b l e t o t h e p r o s e c u t i o n . F a i r c l o t h v. S t a t e , 
471 So. 2d 485 ( A l a . C r i m . App. 1 984 ), a f f ' d , 471 
So. 2d 493 ( A l a . 1 9 8 5 ) . ' Powe v. S t a t e , 597 So. 2d 
721 , 724 ( A l a . 1 9 9 1 ) . I t i s n o t t h e f u n c t i o n o f 
t h i s C o u r t t o d e c i d e w h e t h e r t h e e v i d e n c e i s 
b e l i e v a b l e b e y o n d a r e a s o n a b l e d o u b t , P e n n i n g t o n v. 
S t a t e , 421 So. 2d 1361 ( A l a . C r i m . App. 1 9 8 2 ) ; 
r a t h e r , t h e f u n c t i o n o f t h i s C o u r t i s t o d e t e r m i n e 
w h e t h e r t h e r e i s l e g a l e v i d e n c e f r o m w h i c h a 
r a t i o n a l f i n d e r o f f a c t c o u l d h a v e , by f a i r 
i n f e r e n c e , f o u n d t h e d e f e n d a n t g u i l t y b e y o n d a 
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r e a s o n a b l e d o u b t . D a v i s v. S t a t e , 598 So. 2d 1054 
( A l a . C r i m . App. 1992 ). Thus, ' [ t ] h e r o l e o f 
a p p e l l a t e c o u r t s i s n o t t o s a y what t h e f a c t s a r e . 
[ T h e i r r o l e ] i s t o j u d g e w h e t h e r t h e e v i d e n c e i s 
l e g a l l y s u f f i c i e n t t o a l l o w s u b m i s s i o n o f an i s s u e 
f o r d e c i s i o n [by] t h e j u r y . ' Ex p a r t e B a n k s t o n , 358 
So. 2d 1040, 1042 ( A l a . 197 8 ) ( e m p h a s i s o r i g i n a l ) . " 

Ex p a r t e T i l l e r , 796 So. 2d 310, 312 ( A l a . 2 0 0 1 ) ( q u o t i n g Ex 

p a r t e W o o d a l l , 730 So. 2d 652, 658 ( A l a . 1 9 9 8 ) ) . 

A l t h o u g h J o h n s o n a r g u e s t h a t r e f e r e n c e t o s t a t u t e s 

o u t s i d e o f t h e Alabama C r i m i n a l Code i s n e c e s s a r y t o r e s o l v e 

t h i s i s s u e , we d i s a g r e e . I t i s an e s t a b l i s h e d p r i n c i p l e o f 

s t a t u t o r y c o n s t r u c t i o n t h a t words i n a s t a t u t e must be g i v e n 

t h e i r p l a i n , n a t u r a l , and commonly u n d e r s t o o d m e a n i n g , and 

c o u r t s a r e t o d e t e r m i n e and g i v e e f f e c t t o t h e l e g i s l a t u r e ' s 

i n t e n t b a s e d on t h e c l e a r m e aning o f t h e l a n g u a g e i n t h e 

s t a t u t e . E.g., S t a t e v. Adams, [Ms. CR-08-1728, Nov. 5, 2010] 

So. 3d ( A l a . C r i m . App. 2 0 1 0 ) . O n l y i f t h e r e i s no 

r a t i o n a l way t o i n t e r p r e t t h e words o f t h e s t a t u t e do we l o o k 

b e y o n d t h o s e words and engage i n j u d i c i a l c o n s t r u c t i o n . 

The t e r m "motor v e h i c l e " i s n o t d e f i n e d i n t h e Alabama 

C r i m i n a l Code. M e r r i a m - W e b s t e r ' s C o l l e g i a t e D i c t i o n a r y 811 

( 1 1 t h ed. 2003) d e f i n e s "motor v e h i c l e " as "an a u t o m o t i v e 

v e h i c l e n o t o p e r a t e d on r a i l s . " " A u t o m o t i v e " i s d e f i n e d as 
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" o f , r e l a t e d t o , o r c o n c e r n e d w i t h s e l f - p r o p e l l e d v e h i c l e s o r 

m a c h i n e s . " I d . a t 84. The t r i a l c o u r t a p p l i e d t h e c l e a r and 

p l a i n m e a n i n g o f t h e s t a t u t e a t t r i a l , i n r e s p o n s e t o 

J o h n s o n ' s argument t h a t i t e m s s t o l e n i n t h i s c a s e were n o t 

m o t o r v e h i c l e s ; t h e c o u r t s t a t e d : "A f o u r w h e e l e r i s a 

v e h i c l e . I t ' s m o t o r i z e d . I t ' s a motor v e h i c l e . " (R. 174.) 

When J o h n s o n s o u g h t c l a r i f i c a t i o n o f t h e c o u r t ' s r u l i n g , t h e 

c o u r t t h e n s a i d : "A f o u r w h e e l e r w i t h a motor and f o u r w h e e l s 

t h a t ' s d r i v e n a r o u n d i s a motor v e h i c l e , y e s , s i r . " (R. 174¬

75.) The p l a i n , o r d i n a r y , and commonly u n d e r s t o o d m eaning o f 

t h e t e r m "motor v e h i c l e " i n c l u d e s a f o u r - w h e e l e r and a mule, 

b o t h o f w h i c h a r e s e l f - p r o p e l l e d m a c h i n e s . B e c a u s e t h e 

l a n g u a g e i s p l a i n and u n a m b i g u o u s , i t i s n o t n e c e s s a r y t o 

j u d i c i a l l y c o n s t r u e t h e s t a t u t e as J o h n s o n r e q u e s t s . 

The t r i a l c o u r t c o r r e c t l y d e n i e d t h e m o t i o n s f o r a 

judgment o f a c q u i t t a l and s u b m i t t e d t h e t h e f t c h a r g e s t o t h e 

j u r y . J o h n s o n i s n o t e n t i t l e d t o any r e l i e f on t h i s c l a i m o f 

e r r o r . 

I I . 

J o h n s o n n e x t a r g u e s t h a t h i s c o n v i c t i o n s s h o u l d be 

r e v e r s e d b e c a u s e t h e S t a t e p r e s e n t e d no e v i d e n c e e s t a b l i s h i n g 
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t h a t he e n t e r e d a d w e l l i n g , i n t e n d e d t o t a k e any p r o p e r t y , o r 

t h a t he t o o k any p r o p e r t y , and t h a t h i s c o n v i c t i o n s f o r t h e f t 

and b u r g l a r y must be s e t a s i d e . We c o n s t r u e J o h n s o n ' s 

a r g u m e n t s t o be c h a l l e n g e s t o t h e s u f f i c i e n c y o f t h e S t a t e ' s 

e v i d e n c e , and we a p p l y t h e p r i n c i p l e s s e t o u t i n t h e p r e v i o u s 

s e c t i o n o f t h i s o p i n i o n . 

F i r s t , t o t h e e x t e n t J o h n s o n a r g u e s t h a t t h e S t a t e f a i l e d 

t o p r o v e a p r i m a f a c i e c a s e o f t h e f t b e c a u s e t h e mule and t h e 

f o u r - w h e e l e r a r e n o t m otor v e h i c l e s and b e c a u s e t h e S t a t e d i d 

n o t p r o v e t h a t t h e s t o l e n i t e m s e a c h had a v a l u e i n e x c e s s o f 

$2,500, we c o n s i d e r e d t h a t argument i n t h e s e c t i o n a b ove, and 

we r e s o l v e d t h e i s s u e a d v e r s e l y t o J o h n s o n . To t h e e x t e n t 

J o h n s o n now a r g u e s t h a t no w i t n e s s e s t e s t i f i e d t h a t J o h n s o n 

t o o k any p r o p e r t y , t h i s c l a i m was n o t p r e s e n t e d i n t h e t r i a l 

c o u r t i n t h e m o t i o n s f o r a judgment o f a c q u i t t a l . When a 

d e f e n d a n t makes a m o t i o n f o r a judgment o f a c q u i t t a l and 

r a i s e s s p e c i f i c g r o u n d s , he w a i v e s a l l o t h e r g r o u n d s n o t 

s p e c i f i e d . E.g., J o h n s o n v. S t a t e , 994 So. 2d 950 ( A l a . C r i m . 

App. 2 0 0 7 ) . T h e r e f o r e , t h a t p o r t i o n o f J o h n s o n ' s c l a i m was 

n o t p r e s e r v e d f o r r e v i e w . 
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S e c o n d , a l t h o u g h t h e S t a t e a r g u e s t h a t J o h n s o n d i d n o t 

p r e s e r v e f o r r e v i e w any c h a l l e n g e t o t h e s u f f i c i e n c y o f t h e 

e v i d e n c e as t o t h e b u r g l a r y c h a r g e b e c a u s e he d i d n o t m e n t i o n 

t h e b u r g l a r y c h a r g e i n h i s m o t i o n s f o r a judgment o f 

a c q u i t t a l , t h e r e c o r d r e v e a l s o t h e r w i s e . (R. 129-30.) The 

i s s u e was p r e s e r v e d f o r a p p e l l a t e r e v i e w . 

F i n a l l y , we r e j e c t J o h n s o n ' s argument as t o t h e b u r g l a r y 

c o n v i c t i o n and h o l d t h a t t h e t r i a l c o u r t d i d n o t e r r when i t 

d e n i e d t h e m o t i o n s f o r a judgment o f a c q u i t t a l . 

"A p e r s o n commits t h e c r i m e o f b u r g l a r y i n t h e t h i r d 

d e g r e e i f he k n o w i n g l y e n t e r s o r r e m a i n s u n l a w f u l l y i n a 

b u i l d i n g w i t h i n t e n t t o commit a c r i m e t h e r e i n . " § 13A-7-7, 

Alabama Code 1975. 

"The c r i m e o f b u r g l a r y may be p r o v e d by 
c i r c u m s t a n t i a l e v i d e n c e where s u c h c i r c u m s t a n t i a l 
e v i d e n c e p r e s e n t s a j u r y q u e s t i o n . W a l l a c e v.  
S t a t e , 52 A l a . App. 331, 292 So. 2d 140 ( A l a . C r i m . 
App. 1 9 7 4 ) . The c o r p u s d e l i c t i i s a f a c t , p r o o f o f 
w h i c h may be shown by c i r c u m s t a n t i a l e v i d e n c e , and, 
i f t h e r e i s a r e a s o n a b l e i n f e r e n c e t o p r o v e i t s 
e x i s t e n c e , t h e C o u r t s h o u l d s u b m i t t o t h e j u r y f o r 
c o n s i d e r a t i o n t h e q u e s t i o n o f t h e s u f f i c i e n c y and 
w e i g h t o f t h e e v i d e n c e t e n d i n g t o s u p p o r t t h a t 
i n f e r e n c e . G o d f r e y v. S t a t e , 333 So. 2d 182 ( A l a . 
C r i m . App. 1 9 7 6 ) ; B u r l i s o n v. S t a t e , 369 So. 2d 844 
( A l a . C r i m . App. 1 9 7 9 ) . " 
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M c C o n n e l l v. S t a t e , 429 So. 2d 662, 665 ( A l a . C r i m . App. 

1 9 8 3 ) . 

"'Upon p r o o f o f a b u r g l a r y , t h e p o s s e s s i o n soon 
t h e r e a f t e r o f goods r e c e n t l y t a k e n i n a b u r g l a r y 
a f f o r d s a l o g i c a l i n f e r e n c e i n t h e a b s e n c e o f a 
s a t i s f a c t o r y e x p l a n a t i o n t h a t t h e p o s s e s s o r was t h e 
b u r g l a r . ' T r a m m e l l v. S t a t e , 377 So. 2d 12 ( 1 9 7 9 ) . 
I t i s a l s o w e l l f o u n d e d i n t h i s s t a t e t h a t , when a 
b r e a k i n g and e n t e r i n g i s shown by t h e e v i d e n c e and 
i t a p p e a r s t h a t , a t t h e t i m e o f t h e b r e a k i n g , 
c e r t a i n p r o p e r t y was s t o l e n , w h i c h i s l a t e r f o u n d i n 
t h e p o s s e s s i o n o f t h e d e f e n d a n t , t h i s , i f 
u n e x p l a i n e d t o t h e s a t i s f a c t i o n o f t h e j u r y , w o u l d 
be s u f f i c i e n t t o s u p p o r t a judgment o f g u i l t . Pugh  
v. S t a t e , 376 So. 2d 1135 ( A l a . C r i m . A p p . ) , w r i t 
d e n i e d , Ex p a r t e Pugh, 376 So. 2d 1145 ( A l a . 1 9 7 9 ) ; 
M c C o n n e l l v. S t a t e , 429 So. 2d 662 ( A l a . C r i m . App. 
1 9 8 3 ) ; Moon v. S t a t e , [460 So. 2d 287 ( A l a . C r i m . 
App. 1 9 8 4 ) ] . 

" I n t h i s c a u s e , t h e d e f e n s e a t t e m p t e d t o 
e s t a b l i s h an a l i b i by p l a c i n g t h e a p p e l l a n t i n 
F l o r i d a . T h i s p r e s e n t s a q u e s t i o n f o r t h e j u r y 
w h i c h was r e s o l v e d a g a i n s t M a r l o w . I t i s t r u e t h a t 
no one saw M a r l o w on t h e p r e m i s e s on t h e d a t e o f t h e 
b u r g l a r y . No f i n g e r p r i n t s were f o u n d . 

"However, s u f f i c i e n t e v i d e n c e was p l a c e d b e f o r e 
t h e j u r y t o s u s t a i n M a r l o w ' s c o n v i c t i o n . Thus, t h e 
t r i a l c o u r t ' s d e n i a l o f t h e a p p e l l a n t ' s m o t i o n f o r 
judgment o f a c q u i t t a l and f o r a m o t i o n f o r new t r i a l 
was n o t i n e r r o r . " 

M a r l o w v. S t a t e , 538 So. 2d 8 04 , 81 0-11 ( A l a . C r i m . App. 

1 9 8 8 ) . 

The S t a t e i n t h i s c a s e p r e s e n t e d e v i d e n c e s h o w i n g t h a t 

M c C o r m i c k d i s c o v e r e d h i s f o u r - w h e e l e r was m i s s i n g f r o m h i s 
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g a r a g e and t h a t a window t o t h e g a r a g e t h a t had been c l o s e d 

when M c C o r m i c k was l a s t i n t h e g a r a g e had been opened, 

a l l o w i n g t h e p e r s o n o r p e r s o n s r e s p o n s i b l e f o r t a k i n g t h e 

f o u r - w h e e l e r t o g a i n e n t r y i n t o t h e g a r a g e . On t h e same 

m o r n i n g M c C o r m i c k d i s c o v e r e d t h a t h i s v e h i c l e had been s t o l e n , 

P a u l A b e r n a t h y saw J o h n s o n r i d i n g a f o u r - w h e e l e r , and a f t e r 

P a u l q u e s t i o n e d T e r r y a b o u t t h e mule T e r r y had been r i d i n g 

T e r r y g o t on t h e f o u r - w h e e l e r and he and J o h n s o n s p e d away 

f r o m t h e l o c a t i o n . F u r t h e r m o r e , when l a w - e n f o r c e m e n t o f f i c e r s 

l a t e r s e a r c h e d a r e s i d e n c e f o r J o h n s o n and M i t c h e l l , J o h n s o n 

was f o u n d h i d i n g b e h i n d a C h r i s t m a s t r e e . As i t d i d i n 

M a r l o w , t h e S t a t e p r e s e n t e d s u f f i c i e n t e v i d e n c e t o s u s t a i n t h e 

c o n v i c t i o n f o r t h i r d - d e g r e e b u r g l a r y . J o h n s o n p r e s e n t e d an 

a l i b i -- t h a t he was w i t h h i s g i r l f r i e n d t h a t day -- and he 

i m p l i e d t h a t T e r r y had s t o l e n t h e f o u r - w h e e l e r . The d e f e n s e 

t h e o r y o f t h e c a s e p r e s e n t e d a q u e s t i o n f o r t h e j u r y , and t h e 

t r i a l c o u r t p r o p e r l y a l l o w e d t h e c a s e t o p r o c e e d t o t h e j u r y 

f o r i t s r e s o l u t i o n o f t h e c o n f l i c t i n g e v i d e n c e . Thus, even 

t h o u g h t h e e v i d e n c e was weak, we h o l d t h a t t h e S t a t e p r e s e n t e d 

s u f f i c i e n t e v i d e n c e , when v i e w e d i n t h e l i g h t most f a v o r a b l e 
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t o t h e S t a t e , f r o m w h i c h t h e j u r y m i g h t have r e a s o n a b l y f o u n d 

J o h n s o n g u i l t y b e y o n d a r e a s o n a b l e d o u b t . 

The t r i a l c o u r t d i d n o t e r r when i t d e n i e d t h e m o t i o n s 

f o r a judgment o f a c q u i t t a l , and J o h n s o n i s n o t e n t i t l e d t o 

r e l i e f on t h i s c l a i m o f e r r o r . 

F o r a l l t h e f o r e g o i n g r e a s o n s , t h e judgment o f t h e 

c i r c u i t c o u r t i s due t o be a f f i r m e d . 

AFFIRMED. 

Windom, Ke l l u m , Burke, and J o i n e r , J J . , concur. 
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