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J e f f r e y O l e n C o c h r a n a p p e a l s h i s c o n v i c t i o n s f o r s e c o n d -

d e g r e e sodomy, a v i o l a t i o n o f § 13A-6-64, A l a . Code 1975, 

p o s s e s s i o n o f o b s c e n e m a t t e r c o n t a i n i n g a v i s u a l d e p i c t i o n o f 

a p e r s o n u n d e r 17 y e a r s o f age engaged i n an o b s c e n e a c t , a 
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v i o l a t i o n o f § 1 3 A - 1 2 - 1 9 2 ( b ) , A l a . Code 1975, and f i r s t - d e g r e e 

u n l a w f u l p o s s e s s i o n o f m a r i j u a n a , a v i o l a t i o n o f § 13A-12-213, 

A l a . Code 1975. C o c h r a n was s e n t e n c e d t o 60 months i n p r i s o n 

f o r e a c h c o n v i c t i o n . A l l t h r e e s e n t e n c e s were t o r u n 

c o n s e c u t i v e l y . 

B e f o r e t r i a l , C o c h r a n moved t h e t r i a l c o u r t t o s u p p r e s s 

e v i d e n c e s e i z e d f r o m h i s r e s i d e n c e , t o d i s m i s s t h e i n d i c t m e n t 

f o r p o s s e s s i o n o f o b s c e n e m a t t e r , t o s e v e r t h e u n l a w f u l -

p o s s e s s i o n - o f - m a r i j u a n a c h a r g e , and t o a l l o w him t o p r e s e n t 

t e s t i m o n y i n d i c a t i n g t h a t C.K., t h e v i c t i m , had p r o v i d e d 

s e x u a l l y e x p l i c i t p h o t o g r a p h s o f h e r s e l f t o a n o t h e r p e r s o n . 

A f t e r a h e a r i n g , t h e t r i a l c o u r t d e n i e d a l l t h o s e m o t i o n s . 

A t t r i a l , t h e v i c t i m , C.K., t e s t i f i e d t h a t she was b o r n 

on J u l y 5, 1990, and t h a t C o c h r a n was b o r n on J a n u a r y 29, 

1966. I n June 2003, C.K. met C o c h r a n t h r o u g h t h e I n t e r n e t , 

and t h e y began t o r e g u l a r l y communicate w i t h e a c h o t h e r . C.K. 

and C o c h r a n c o m m u n i c a t e d t h r o u g h t h e I n t e r n e t o r by t e l e p h o n e 

f o r a p p r o x i m a t e l y t h r e e months. D u r i n g t h a t t i m e , C.K. t o l d 

C o c h r a n t h a t she was 13 y e a r s o l d . I n i t i a l l y , C o c h r a n t o l d 

C.K. t h a t he was 16 y e a r s o l d , b u t b e f o r e t h e y met f a c e - t o -

f a c e he a d m i t t e d t h a t he was 37 y e a r s o l d . I n A u g u s t 2003, 
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C.K. and C o c h r a n met f a c e - t o - f a c e f o r t h e f i r s t t i m e . The 

m e e t i n g o c c u r r e d a t C.K.'s house w h i l e C.K.'s mot h e r was o u t 

w i t h some f r i e n d s . C.K. t e s t i f i e d t h a t a c o u p l e o f weeks 

a f t e r t h e i r i n i t i a l f a c e - t o - f a c e m e e t i n g , C o c h r a n r e t u r n e d t o 

h e r house and t h e y had s e x i n t h e b a c k o f h i s v e h i c l e . C.K. 

t e s t i f i e d t h a t she had s e x w i t h C o c h r a n a g a i n on o r a b o u t 

J a n u a r y 1, 2004, a t h i s r e s i d e n c e , w h i c h he s h a r e d w i t h h i s 

p a r e n t s . A c c o r d i n g t o C.K., she and C o c h r a n t h e n had s e x 

a p p r o x i m a t e l y once a month u n t i l she t u r n e d 16 y e a r s o l d . 

C.K. t e s t i f i e d t h a t she and C o c h r a n engaged i n s e x u a l 

i n t e r c o u r s e and o r a l s e x . C.K. b e l i e v e d t h a t she was i n a 

r o m a n t i c r e l a t i o n s h i p w i t h C o c h r a n . A c c o r d i n g t o C.K., h e r 

s e x u a l e n c o u n t e r s w i t h C o c h r a n i n c r e a s e d a f t e r she t u r n e d 16 

y e a r s o l d . ( R . 9 3 . ) 

C.K. a l s o t e s t i f i e d t h a t w h i l e she was 16 y e a r s o l d , 

C o c h r a n ' s s o n , who i s a p p r o x i m a t e l y 1 y e a r y o u n g e r t h a n C.K., 

t o o k a p h o t o g r a p h o f h e r and C o c h r a n engaged i n a s e x u a l a c t . 

I n S e p t e m b e r 2006, C.K. d e v e l o p e d t h a t p h o t o g r a p h a t t h e CVS 

pharmacy where she w o r k e d , and she gave t h e p h o t o g r a p h t o 

C o c h r a n . C.K. t e s t i f i e d t h a t C o c h r a n k e p t t h e p h o t o g r a p h i n 

h i s bedroom. The p h o t o g r a p h was i n t r o d u c e d i n t o e v i d e n c e a t 
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t r i a l , and i t i s t h e b a s i s o f t h e p o s s e s s i o n - o f - o b s c e n e - m a t t e r 

c h a r g e a g a i n s t C o c h r a n . The p h o t o g r a p h was d a t e - s t a m p e d by 

CVS o n e - h o u r p h o t o on S e p t e m b e r 27, 2006. 

C.K. t e s t i f i e d t h a t h e r r e l a t i o n s h i p w i t h C o c h r a n ended 

i n June 2008. A c c o r d i n g t o C.K., C o c h r a n came t o h e r house a t 

a b o u t 3 a.m. on June 9, 2008, and he was y e l l i n g and b a n g i n g 

on t h e windows o f t h e h o u s e . L a t e r t h a t day, C.K.'s mot h e r 

went t o t h e H o u s t o n C o u n t y S h e r i f f ' s D e p a r t m e n t and met w i t h 

D e t e c t i v e B i l l R a f f e r t y . C.K.'s mother gave D e t e c t i v e 

R a f f e r t y a h a n d - w r i t t e n l e t t e r f r o m C o c h r a n t o C.K. C.K. was 

t h e n i n t e r v i e w e d a t t h e C h i l d A d v o c a c y C e n t e r . C.K. i n i t i a l l y 

d e n i e d h a v i n g a s e x u a l r e l a t i o n s h i p w i t h C o c h r a n , b u t she 

e v e n t u a l l y t o l d t h e i n t e r v i e w e r a b o u t h e r s e x u a l r e l a t i o n s h i p 

w i t h C o c h r a n . 

On June 10, 2008, D e t e c t i v e R a f f e r t y o b t a i n e d and 

e x e c u t e d a s e a r c h w a r r a n t on C o c h r a n ' s r e s i d e n c e . D u r i n g t h e 

s e a r c h , D e t e c t i v e R a f f e r t y and t h e o t h e r o f f i c e r s who were 

w i t h h im r e c o v e r e d a d d i t i o n a l l e t t e r s b e t w e e n C.K. and 

C o c h r a n , t h e p h o t o g r a p h o f C o c h r a n and C.K. engaged i n a 

s e x u a l a c t , a p l a s t i c b ag h o l d i n g f i v e empty p l a s t i c b ags and 

l o o s e m a r i j u a n a , a p l a s t i c b o t t l e h o l d i n g m a r i j u a n a s e e d s , a 
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p l a s t i c b o t t l e h o l d i n g m a r i j u a n a , a c o n t a i n e r h o l d i n g l o o s e 

m a r i j u a n a and s e v e n p a r t i a l l y b u r n e d c i g a r s , f o u r i n d i v i d u a l 

p l a s t i c b ags e a c h h o l d i n g m a r i j u a n a , a p l a s t i c b ag h o l d i n g 

l o o s e m a r i j u a n a and s i x p a r t i a l l y b u r n e d c i g a r s and f o u r 

p a r t i a l l y b u r n e d h a n d - r o l l e d c i g a r e t t e s , s c a l e s , and a m e t a l 

spoon t h a t c o n t a i n e d some r e s i d u e . A l l o f t h o s e i t e m s were 

d i s c o v e r e d i n C o c h r a n ' s bedroom. The t o t a l w e i g h t o f t h e 

m a r i j u a n a was 7.62 grams. C o c h r a n was t h e n a r r e s t e d and 

i n t e r v i e w e d . 

C o c h r a n t e s t i f i e d i n h i s own d e f e n s e a t t r i a l . C o c h r a n 

t e s t i f i e d t h a t he d i d n o t have s e x w i t h C.K. u n t i l a f t e r she 

t u r n e d 16 y e a r s o l d . C o c h r a n t e s t i f i e d t h a t he d i d n o t have 

any k n o w l e d g e o f t h e p h o t o g r a p h d e p i c t i n g h im and C.K. engaged 

i n a s e x u a l a c t b e f o r e i t was d i s c o v e r e d by t h e o f f i c e r s i n a 

d r a w e r i n h i s bedroom. C o c h r a n a d m i t t e d t h a t t h e m a r i j u a n a 

d i s c o v e r e d i n h i s bedroom b e l o n g e d t o him, b u t he t e s t i f i e d 

t h a t he o n l y smoked m a r i j u a n a and t h a t he n e v e r s o l d m a r i j u a n a 

t o anyone. C o c h r a n ' s son t e s t i f i e d t h a t , c o n t r a r y t o C.K.'s 

t e s t i m o n y , he d i d n o t t a k e t h e p h o t o g r a p h o f h i s f a t h e r and 

C.K. engaged i n a s e x u a l a c t . 
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The j u r y f o u n d C o c h r a n g u i l t y o f s e c o n d - d e g r e e sodomy, 

p o s s e s s i o n o f o b s c e n e m a t t e r , and f i r s t - d e g r e e u n l a w f u l 

p o s s e s s i o n o f m a r i j u a n a . A f t e r C o c h r a n was c o n v i c t e d and 

s e n t e n c e d , he f i l e d a m o t i o n f o r a new t r i a l , w h i c h t h e t r i a l 

c o u r t d e n i e d . C o c h r a n t i m e l y f i l e d h i s n o t i c e o f a p p e a l t o 

t h i s C o u r t . 

On a p p e a l , C o c h r a n s t a t e s h i s f i r s t i s s u e , as f o l l o w s : 

"The C o u r t e r r e d by d e n y i n g C o c h r a n ' s m o t i o n t o s e v e r t h e 

t r i a l o f t h e m a r i j u a n a c h a r g e f r o m t h e t r i a l o f t h e s e x 

c h a r g e s . " C o c h r a n ' s b r i e f , a t 15. However, a l l o f C o c h r a n ' s 

l e g a l argument u n d e r t h i s i s s u e s t a t e m e n t c o n c e r n s t h e t r i a l 

c o u r t ' s a l l e g e d f a i l u r e t o p r o p e r l y c o n s o l i d a t e t h e o f f e n s e s 

u n d e r R u l e 13.3, A l a . R. C r i m . P., 1 n o t t h e t r i a l c o u r t ' s 

1 R u l e 13.3, A l a . R. C r i m . P., p r o v i d e s , i n r e l e v a n t p a r t : 

" ( a ) O f f e n s e s . Two o r more o f f e n s e s may be 
j o i n e d i n an i n d i c t m e n t , i n f o r m a t i o n , o r c o m p l a i n t , 
i f t h e y : 

"(1) A r e o f t h e same o r s i m i l a r c h a r a c t e r ; o r 

" ( 2 ) A r e b a s e d on t h e same c o n d u c t o r a r e 
o t h e r w i s e c o n n e c t e d i n t h e i r c o m m i s s i o n ; o r 

"(3) A r e a l l e g e d t o h a v e been p a r t o f a common 
scheme o r p l a n . 

"  
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a l l e g e d e r r o r i n f a i l i n g t o s e v e r t h e o f f e n s e s u n d e r R u l e 

13.4, A l a . R. C r i m . P., 2 once t h e y had been c o n s o l i d a t e d . 

U n t i l C o c h r a n f i l e d h i s p o s t t r i a l m o t i o n f o r a new t r i a l , 

he d i d n o t a r g u e b e f o r e t h e t r i a l c o u r t t h a t t h e o f f e n s e s had 

been i m p r o p e r l y c o n s o l i d a t e d . A t t h e end o f a p r e t r i a l 

h e a r i n g c o n c e r n i n g s e v e r a l d i f f e r e n t m o t i o n s , t h e f o l l o w i n g 

e x c h a n g e o c c u r r e d : 

" [ D e f e n s e c o u n s e l ] : The l a s t w r i t t e n [ m o t i o n ] , 
I t h i n k I may have s a i d . I f I may i n q u i r e t h a t e a c h 
o f t h e s e c a s e s a r e s e p a r a t e i n d i c t m e n t s . T h e r e f o r e , 
I d i d n o t f i l e a m o t i o n t o s e v e r . Am I c o r r e c t i n 
a s s u m i n g t h a t t h e S t a t e was n o t p l a n n i n g on t r y i n g 
them a l l t o g e t h e r ? 

" [ P r o s e c u t o r ] : I'm n o t s u r e who w i l l be t r y i n g 
t h a t . I w o u l d assume t h a t we w o u l d p r o b a b l y a s k t h e 
C o u r t t o c o n s o l i d a t e them. 

" ( c ) C o n s o l i d a t i o n . I f o f f e n s e s ... a r e c h a r g e d 
i n s e p a r a t e i n d i c t m e n t s , i n f o r m a t i o n s , o r 
c o m p l a i n t s , t h e c o u r t on i t s own i n i t i a t i v e o r on 
m o t i o n o f e i t h e r p a r t y may o r d e r t h a t t h e c h a r g e s be 
t r i e d t o g e t h e r ... i f t h e o f f e n s e s ... c o u l d h a v e 
been j o i n e d i n a s i n g l e i n d i c t m e n t , i n f o r m a t i o n , o r 
c o m p l a i n t . " 
2 R u l e 1 3 . 4 ( a ) , A l a . R. C r i m . P., p r o v i d e s , i n p a r t : " I f 

i t a p p e a r s t h a t a d e f e n d a n t o r t h e s t a t e i s p r e j u d i c e d b y a 
j o i n d e r o f o f f e n s e s o r o f d e f e n d a n t s i n an i n d i c t m e n t , 
i n f o r m a t i o n , o r c o m p l a i n t o r by s u c h j o i n d e r f o r t r i a l 
t o g e t h e r , t h e c o u r t may o r d e r an e l e c t i o n o r s e p a r a t e t r i a l s 
o f c o u n t s , g r a n t a s e v e r a n c e o f d e f e n d a n t s , o r p r o v i d e 
w h a t e v e r o t h e r r e l i e f j u s t i c e r e q u i r e s . " 
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" [ D e f e n s e c o u n s e l ] : A t t h a t t i m e , I w i l l have my 
m o t i o n . J u d g e . " 

(Supp. R. 18.) 

I m m e d i a t e l y b e f o r e t h e t r i a l b e g a n , a h e a r i n g was h e l d 

c o n c e r n i n g s e v e r a l d i f f e r e n t m o t i o n s , and t h e f o l l o w i n g 

e x c h a n g e o c c u r r e d a t t h e b e g i n n i n g o f t h a t h e a r i n g : 

" [ D e f e n s e c o u n s e l ] : The c a s e 1587, J u d g e , we 
w o u l d a s k t h a t be s e v e r e d . They were n o t i n d i c t e d 
t o g e t h e r . T h e r e a r e f o u r s e p a r a t e c a s e n u m b e r s . [ 3 ] 
R e a l b r i e f l y . J u d g e , t h e o t h e r c a s e s d e a l w i t h 
a l l e g a t i o n s o f r a p e and c h i l d p o r n o g r a p h y . When 
t h o s e came up, t h e r e was a s e a r c h w a r r a n t i s s u e d . 
When t h e y e x e c u t e d t h e s e a r c h w a r r a n t , t h e y f o u n d a 
s m a l l amount o f m a r i j u a n a . We j u s t move t o s e v e r 
t h a t c o u n t f r o m t h e o t h e r s . We a r e a f r a i d t h a t w o u l d 
be u n d u l y p r e j u d i c i a l . 

" [ P r o s e c u t o r ] : J u d g e , t h e S t a t e w o u l d be 
o p p o s e d . The m a r i j u a n a was f o u n d a t t h e same t i m e as 
t h e o b s c e n e m a t e r i a l t h a t i s t h e b a s i s o f t h e 
p o r n o g r a p h y c h a r g e was f o u n d . And, a l s o , i t i s a l l 
one c o n t i n u o u s t i e d c a s e . 

"The C o u r t : M o t i o n t o s e v e r d e n i e d . N e x t 
m o t i o n . " 

(R. 6.) 

C l e a r l y , b e f o r e t r i a l , d e f e n s e c o u n s e l moved o n l y t o 

s e v e r t h e u n l a w f u l - p o s s e s s i o n - o f - m a r i j u a n a o f f e n s e t h a t had 

3 I n a d d i t i o n t o s e c o n d - d e g r e e sodomy, p o s s e s s i o n o f 
o b s c e n e m a t t e r , and f i r s t - d e g r e e p o s s e s s i o n o f m a r i j u a n a , 
C o c h r a n was a l s o c h a r g e d w i t h r a p e i n t h e s e c o n d d e g r e e , b u t 
t h e j u r y f o u n d h i m n o t g u i l t y o f t h a t c h a r g e . 
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p r e v i o u s l y been c o n s o l i d a t e d w i t h t h e o t h e r o f f e n s e s , and t h a t 

m o t i o n was b a s e d s o l e l y on h i s a l l e g a t i o n t h a t , i f t h e 

o f f e n s e s were t r i e d t o g e t h e r , C o c h r a n w o u l d be u n d u l y 

p r e j u d i c e d . The m o t i o n was n o t b a s e d on an a l l e g e d f a i l u r e t o 

p r o p e r l y c o n s o l i d a t e t h e o f f e n s e s u n d e r R u l e 13.3, A l a . R. 

C r i m . P. I n C o c h r a n ' s p o s t t r i a l m o t i o n f o r a new t r i a l , f o r 

t h e f i r s t t i m e , he made an argument b e f o r e t h e t r i a l c o u r t 

c o n c e r n i n g w h e t h e r t h e c o n s o l i d a t i o n o f t h e o f f e n s e s u n d e r 

R u l e 13.3, A l a . R. C r i m . P., was p r o p e r . (C. 200-02.) 

"To p r e s e r v e an i s s u e f o r a p p e l l a t e r e v i e w , t h e i s s u e 

must be t i m e l y r a i s e d and s p e c i f i c a l l y p r e s e n t e d t o t h e t r i a l 

c o u r t and an a d v e r s e r u l i n g o b t a i n e d . The p u r p o s e o f r e q u i r i n g 

an i s s u e t o be p r e s e r v e d f o r r e v i e w i s t o a l l o w t h e t r i a l 

c o u r t t h e f i r s t o p p o r t u n i t y t o c o r r e c t any e r r o r . " M i t c h e l l v. 

S t a t e , 913 So. 2d 501, 505 ( A l a . C r i m . App. 2 0 0 5 ) . "A m o t i o n 

f o r a new t r i a l w i l l n o t p r e s e r v e f o r a p p e l l a t e r e v i e w i s s u e s 

t h a t a r o s e d u r i n g t r i a l t h a t were n o t o b j e c t e d t o a t t h e t i m e 

t h e y a r o s e . " G l a s s v. S t a t e , 14 So. 3d 188, 194 ( A l a . C r i m . 

App. 2 0 0 8 ) . 

C o c h r a n d i d n o t c h a l l e n g e t h e c o n s o l i d a t i o n o f t h e 

o f f e n s e s u n t i l he f i l e d h i s m o t i o n f o r a new t r i a l . 
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T h e r e f o r e , b e c a u s e C o c h r a n d i d n o t make a t i m e l y and s p e c i f i c 

o b j e c t i o n t o c o n s o l i d a t i o n , h i s argument t h a t t h e t r i a l c o u r t 

f a i l e d t o p r o p e r l y c o n s o l i d a t e t h e o f f e n s e s u n d e r R u l e 13.3, 

A l a . R. C r i m . P., i s n o t p r e s e r v e d f o r a p p e a l and i s n o t 

p r o p e r l y b e f o r e t h i s C o u r t . 

R e g a r d i n g t h e t r i a l c o u r t ' s d e n i a l o f C o c h r a n ' s m o t i o n t o 

s e v e r t h e u n l a w f u l - p o s s e s s i o n - o f - m a r i j u a n a o f f e n s e , C o c h r a n 

has n o t shown t h a t t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n . 

I n T a r i q - M a d y u n v. S t a t e , 59 So. 3d 744 ( A l a . C r i m . App. 

2 0 1 0 ) , t h i s C o u r t a d d r e s s e d t h e l a w a p p l i c a b l e t o t h e 

s e v e r a n c e o f o f f e n s e s f o r t r i a l : 

" R u l e 13.4, A l a . R. C r i m . P., p r o v i d e s t h a t a 
t r i a l c o u r t may o r d e r s e p a r a t e t r i a l s o f o f f e n s e s 
j o i n e d i n an i n d i c t m e n t i f i t a p p e a r s t h a t a 
d e f e n d a n t w o u l d be p r e j u d i c e d by t h e j o i n d e r o f 
o f f e n s e s . We r e v i e w a t r i a l c o u r t ' s r u l i n g on a 
m o t i o n t o s e v e r f o r an abuse o f d i s c r e t i o n . 

" ' T h i s C o u r t n o t e d i n S u m m e r l i n v. S t a t e , 
594 So. 2d 235, 236 ( A l a . C r . App. 1 9 9 1 ) , 
t h a t " t h e g r a n t i n g o f a s e v e r a n c e r e s t s 
w i t h i n t h e d i s c r e t i o n o f t h e t r i a l c o u r t 
and i t s r e f u s a l t o s e v e r c o u n t s ... w i l l 
o n l y be r e v e r s e d f o r a c l e a r abuse o f 
d i s c r e t i o n . " 

"'"The b u r d e n o f p r o o f i s on t h e 
d e f e n d a n t t o d e m o n s t r a t e s p e c i f i c 
and c o m p e l l i n g p r e j u d i c e w h i c h 
t h e t r i a l c o u r t c a n n o t p r o t e c t 
a g a i n s t and w h i c h c a u s e s him t o 
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r e c e i v e an u n f a i r t r i a l . U n i t e d  
S t a t e s v. B u t e r a , 677 F.2d 1376, 
1385 ( 1 1 t h C i r . 1 9 8 2 ) , c e r t . 
d e n i e d , 459 U.S. 1108, 103 S. C t . 
735, 74 L. Ed. 2d 958 ( 1 9 8 3 ) . I t 
i s o n l y t h e most c o m p e l l i n g 
p r e j u d i c e , a g a i n s t w h i c h t h e 
t r i a l c o u r t w i l l n o t be a b l e t o 
a f f o r d p r o t e c t i o n , t h a t w i l l be 
s u f f i c i e n t t o show t h e c o u r t 
a b u s e d i t s d i s c r e t i o n i n n o t 
g r a n t i n g a s e v e r a n c e . U n i t e d  
S t a t e s v. P e r e z , 489 F.2d 51, 65 
( 5 t h C i r . 1 9 7 3 ) , c e r t . d e n i e d , 
417 U.S. 945, 94 S. C t . 3067, 41 
L.Ed. 2d 664 ( 1 9 7 4 ) . M o r e o v e r , a 
d e f e n d a n t s e e k i n g t o o v e r t u r n a 
d e n i a l o f s e v e r a n c e must 
d e m o n s t r a t e s p e c i f i c p r e j u d i c e 
w h i c h r e s u l t e d f r o m t h e d e n i a l . 
U n i t e d S t a t e s v. W a l k e r , 45 6 F.2d 
1037, 1039 ( 5 t h C i r . 1972 ). A 
mere s h o w i n g o f some p r e j u d i c e i s 
i n s u f f i c i e n t . U n i t e d S t a t e s v. 
W i l s o n , 657 F.2d 755, 765 ( 5 t h 
C i r . 1 9 8 1 ) , c e r t . d e n i e d , 455 
U.S. 951, 102 S. C t . 1456, 71 
L.Ed. 2d 667 ( 1 9 8 2 ) ; U n i t e d  
S t a t e s v. S t a l l e r , 616 F.2d 1284, 
1294 ( 5 t h C i r . ) , c e r t . d e n i e d , 
449 U.S. 869, 101 S. C t . 207, 66 
L.Ed. 2d 89 ( 1 9 8 0 ) . " 

" ' H i n t o n v. S t a t e , 548 So. 2d 547, 555 
( A l a . C r i m . App. 1 9 8 8 ) , a f f ' d , 548 So. 2d 
562 ( A l a . ) , c e r t . d e n i e d , 493 U.S. 969, 110 
S. C t . 419, 107 L.Ed. 2d 383 ( 1 9 8 9 ) . ' 

" M i n n i s v. S t a t e , 690 So. 2d 521, 524-25 ( A l a . C r i m . 
App. 1 9 9 6 ) . M o r e o v e r , t h i s C o u r t has s t a t e d , 'No 
p r e j u d i c e r e s u l t s where, as h e r e , t h e j u r y c o u l d 
e a s i l y s e p a r a t e t h e e v i d e n c e o f t h e s e p a r a t e 
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c r i m e s . ' S u m m e r l i n v. S t a t e , 594 So. 2d 235, 236-37 
( A l a . C r i m . App. 1 9 9 1 ) . 

"[The d e f e n d a n t ] has f a i l e d t o d e m o n s t r a t e o r 
even a l l e g e any s p e c i f i c p r e j u d i c e t h a t r e s u l t e d 
f r o m t h e t r i a l c o u r t ' s f a i l u r e t o s e v e r t h e c o u n t s 
o f t h e i n d i c t m e n t . As n o t e d a bove, Alabama l a w 
p l a c e s upon an a p p e l l a n t t h e b u r d e n t o p r o v e t h a t he 
s u f f e r e d s p e c i f i c and c o m p e l l i n g p r e j u d i c e i n o r d e r 
t o s e c u r e a r e v e r s a l b a s e d on t h e t r i a l c o u r t ' s 
r u l i n g on t h e m o t i o n t o s e v e r . E.g., Ex p a r t e 
H i n t o n , 548 So. 2d 562, 566 ( A l a . 1 9 8 9 ) ( u n d e r f o r m e r 
R u l e 15.3, A l a . R. C r i m . P. Temp.). I n H i n t o n v.  
S t a t e , 548 So. 2d 547 ( A l a . C r i m . App. 1 9 8 8 ) , a f f ' d 
by Ex p a r t e H i n t o n , s u p r a , t h i s C o u r t e x p l a i n e d t h e 
most common for m s o f p r e j u d i c e t h a t m i g h t r e s u l t 
f r o m i m p r o p e r j o i n d e r : 

" ' " W i t h r e s p e c t t o p r e j u d i c e o f 
th e d e f e n d a n t , i t i s [ g e n e r a l l y ] 
l i k e l y t o f a l l i n t o one o f t h r e e 
c a t e g o r i e s : '(1) he may become 
e m b a r r a s s e d o r c o n f o u n d e d i n 
p r e s e n t i n g s e p a r a t e d e f e n s e s ; (2) 
th e j u r y may use t h e e v i d e n c e o f 
one o f t h e c r i m e s c h a r g e d t o 
i n f e r a c r i m i n a l d i s p o s i t i o n on 
th e p a r t o f t h e d e f e n d a n t f r o m 
w h i c h i s f o u n d h i s g u i l t o f t h e 
o t h e r c r i m e o r c r i m e s c h a r g e d ; o r 
(3) t h e j u r y may c u m u l a t e t h e 
e v i d e n c e o f t h e v a r i o u s c r i m e s 
c h a r g e d and f i n d g u i l t when, i f 
c o n s i d e r e d s e p a r a t e l y i t w o u l d 
n o t so f i n d . ' " 

"'2 L a F a v e and I s r a e l , ... C r i m i n a l  
P r o c e d u r e a t § 1 7 . 1 ( c ) [ ( 1 9 8 4 ) ] . ' 

"548 So. 2d a t 555. [ T h e d e f e n d a n t ] has made o n l y a 
b a r e c l a i m t h a t t h e S t a t e c o m b i n e d a l l s i x c o u n t s 
f o r t r i a l i n o r d e r t o o v e r l o a d t h e j u r y w i t h 
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p r e j u d i c i a l e v i d e n c e and t o c o n v i n c e t h e j u r y t o 
c o n v i c t him b a s e d on t h e number o f c h a r g e s a g a i n s t 
him. He c i t e s n o t h i n g f r o m t h e r e c o r d i n t h i s c a s e 
t o s u p p o r t t h i s vague c l a i m . N o t h i n g f r o m t h e 
r e c o r d d e m o n s t r a t e s t h a t t h e j u r y was e i t h e r 
o v e r l o a d e d w i t h p r e j u d i c i a l i n f o r m a t i o n o r t h a t i t s 
v e r d i c t s were b a s e d on a n y t h i n g o t h e r t h a n t h e 
e v i d e n c e p r e s e n t e d as t o e a c h c o u n t . [The 
d e f e n d a n t ] ' s g e n e r i c a l l e g a t i o n does n o t e s t a b l i s h 
t h e ' s p e c i f i c and c o m p e l l i n g p r e j u d i c e ' n e c e s s a r y t o 
w a r r a n t t h e r e v e r s a l o f t h e t r i a l c o u r t ' s d e c i s i o n 
h e r e . 

" ' H i s b a r e a l l e g a t i o n t h a t , i f t h e j u r y 
were t o b e l i e v e t h a t he was i n v o l v e d i n one 
bank r o b b e r y , t h e n i t m i g h t a l s o 
( i m p r o p e r l y ) be l e d t o b e l i e v e f r o m t h a t 
f a c t a l o n e t h a t he was i n v o l v e d i n t h e 
o t h e r , i s s i m p l y n o t enough. T h i s t y p e o f 
s p i l l o v e r i s s t a n d a r d f a r e whenever c o u n t s 
i n v o l v i n g d i s c r e t e i n c i d e n t s a r e l i n k e d i n 
a s i n g l e i n d i c t m e n t . We have r e p e a t e d l y 
h e l d t h a t s u c h a g a r d e n v a r i e t y s i d e 
e f f e c t , w i t h o u t more, i s i n s u f f i c i e n t t o 
r e q u i r e s e v e r a n c e . See U n i t e d S t a t e s v.  
B o y l a n , 898 F.2d 230, 246 ( 1 s t C i r . ) 
( c o l l e c t i n g c a s e s ) , c e r t . d e n i e d , 498 U.S. 
849, 111 S. C t . 139, 112 L.Ed. 2d 106 
( 1 9 9 0 ) . M o r e o v e r , t h e c a s e f o r p r e j u d i c e 
i s e s p e c i a l l y weak i n t h i s i n s t a n c e b e c a u s e 
t h e d i s t r i c t c o u r t ' s j u r y i n s t r u c t i o n s 
d e l i n e a t e d t h e s e p a r a t e n e s s o f t h e t h r e e 
c o u n t s and made i t c l e a r t h a t t h e j u r y had 
t o c o n s i d e r e a c h c h a r g e on i t s own m e r i t s . ' 

" U n i t e d S t a t e s v. T a y l o r , 54 F.3d 967, 974 ( 1 s t C i r . 
19 9 5 ) . " 

T a r i q - M a d y u n , 59 So. 3d a t 749-50. 
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I n t h e p r e s e n t c a s e , C o c h r a n has n o t met h i s b u r d e n o f 

p r o o f . I n C o c h r a n ' s argument b e f o r e t h e t r i a l c o u r t , he d i d 

n o t d e m o n s t r a t e o r a l l e g e any s p e c i f i c p r e j u d i c e . He m e r e l y 

made a b a r e a l l e g a t i o n t h a t t h e d e n i a l o f h i s m o t i o n t o s e v e r 

w o u l d be " u n d u l y p r e j u d i c i a l . " F u r t h e r m o r e , i n C o c h r a n ' s 

b r i e f b e f o r e t h i s C o u r t , he does n o t d e m o n s t r a t e o r a l l e g e any 

s p e c i f i c p r e j u d i c e t h a t r e s u l t e d f r o m t h e t r i a l c o u r t ' s d e n i a l 

o f h i s m o t i o n t o s e v e r . I n f a c t , C o c h r a n does n o t ev e n 

m e n t i o n t h e word " p r e j u d i c e " i n t h e argument he p r e s e n t s t o 

t h i s C o u r t i n h i s i n i t i a l b r i e f . He a l l e g e s t h a t t h e 

p r o s e c u t o r ' s r e s p o n s e t o t h e m o t i o n t o s e v e r was w i t h o u t 

m e r i t , b u t C o c h r a n does n o t c a r r y h i s b u r d e n o f d e m o n s t r a t i n g 

f r o m t h e r e c o r d t h a t he s u f f e r e d s p e c i f i c p r e j u d i c e . 

T h e r e f o r e , b e c a u s e C o c h r a n has n o t met h i s b u r d e n o f 

e s t a b l i s h i n g t h a t he s u f f e r e d s p e c i f i c and c o m p e l l i n g 

p r e j u d i c e , we c o n c l u d e t h a t t h e t r i a l c o u r t d i d n o t e x c e e d i t s 

d i s c r e t i o n i n d e n y i n g C o c h r a n ' s m o t i o n t o s e v e r . 

N e x t , C o c h r a n a l l e g e s t h a t § 1 3 A - 1 2 - 1 9 2 ( b ) , A l a . Code 

1975, i s u n c o n s t i t u t i o n a l as a p p l i e d t o him i n t h e p r e s e n t 

c a s e and, t h u s , t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g h i s 

m o t i o n t o d i s m i s s t h e p o s s e s s i o n - o f - o b s c e n e - m a t t e r c h a r g e , 
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w h i c h was b a s e d on t h e p h o t o g r a p h t h a t d e p i c t e d him and C.K. 

e ngaged i n a s e x u a l a c t . S p e c i f i c a l l y , C o c h r a n a r g u e s t h a t 

t h e p h o t o g r a p h d e p i c t e d n o n c r i m i n a l c o n s e n s u a l s e x u a l c o n d u c t 

b e c a u s e C.K. was 16 y e a r s o l d a t t h e t i m e t h e p h o t o g r a p h was 

t a k e n and 16 y e a r s i s t h e age when a p e r s o n i s c a p a b l e o f 

c o n s e n t u n d e r Alabama l a w ; 4 t h u s , he c o n t e n d s t h a t p o s s e s s i o n 

o f t h e p h o t o g r a p h i s p r o t e c t e d by t h e Due P r o c e s s C l a u s e o f 

t h e F o u r t e e n t h Amendment t o t h e U n i t e d S t a t e s C o n s t i t u t i o n . 

C o c h r a n b a s e s h i s argument on L a w r e n c e v. T e x a s , 539 U.S. 558 

( 2 0 0 3 ) , w h i c h h e l d t h a t a Texas s t a t u t e m a k i n g i t a c r i m e f o r 

4 S e c t i o n 13A-6-70, A l a . Code 1975, p r o v i d e s , i n r e l e v a n t 
p a r t : 

" ( a ) W hether o r n o t s p e c i f i c a l l y s t a t e d , i t i s 
an e l e m e n t o f e v e r y o f f e n s e d e f i n e d i n t h i s a r t i c l e , 
w i t h t h e e x c e p t i o n o f s u b d i v i s i o n ( a ) ( 3 ) o f S e c t i o n 
13A-6-65, t h a t t h e s e x u a l a c t was c o m m i t t e d w i t h o u t 
c o n s e n t o f t h e v i c t i m . 

"  

" ( c ) A p e r s o n i s deemed i n c a p a b l e o f c o n s e n t i f 
he i s : 

"(1) L e s s t h a n 16 y e a r s o l d ; o r 

"(2) M e n t a l l y d e f e c t i v e ; o r 

"(3) M e n t a l l y i n c a p a c i t a t e d ; o r 

"(4) P h y s i c a l l y h e l p l e s s . " 
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two p e r s o n s o f t h e same s e x t o engage i n c e r t a i n i n t i m a t e 

s e x u a l c o n d u c t v i o l a t e d t h e p e r s o n s ' l i b e r t y i n t e r e s t s 

p r o t e c t e d by t h e Due P r o c e s s C l a u s e o f t h e F o u r t e e n t h 

Amendment. 

S e c t i o n 1 3 A - 1 2 - 1 9 2 ( b ) , A l a . Code 1975, p r o v i d e s : 

"Any p e r s o n who k n o w i n g l y p o s s e s s e s any o b s c e n e 
m a t t e r t h a t c o n t a i n s a v i s u a l d e p i c t i o n o f a p e r s o n 
u n d e r t h e age o f 17 y e a r s engaged i n any a c t o f 
s a d o - m a s o c h i s t i c a b u s e , s e x u a l i n t e r c o u r s e , s e x u a l 
e x c i t e m e n t , m a s t u r b a t i o n , g e n i t a l n u d i t y , o r o t h e r 
s e x u a l c o n d u c t s h a l l be g u i l t y o f a C l a s s C f e l o n y . " 

The U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e E i g h t h C i r c u i t 

has a d d r e s s e d an argument v e r y s i m i l a r t o C o c h r a n ' s argument 

and has f o u n d i t t o be w i t h o u t m e r i t . I n U n i t e d S t a t e s v. 

B a c h , 400 F.3d 622 ( 8 t h C i r . 2 0 0 5 ) , t h e U n i t e d S t a t e s C o u r t o f 

A p p e a l s f o r t h e E i g h t h C i r c u i t h e l d : 

" D i g i t a l p h o t o s w h i c h [ t h e d e f e n d a n t ] t o o k a t 
h i s a p a r t m e n t o f s i x t e e n y e a r o l d RH a r e c o n n e c t e d 
t o c o u n t s 1, 4, and 7. These c o u n t s c h a r g e d [ t h e 
d e f e n d a n t ] w i t h p o s s e s s i n g v i s u a l d e p i c t i o n s w h i c h 
had been p r o d u c e d by u s i n g a m i n o r engaged i n 
s e x u a l l y e x p l i c i t c o n d u c t i n v i o l a t i o n o f 18 U.S.C. 
§ 2 2 5 2 ( a ) ( 4 ) ( c o u n t 1 ) , t r a n s m i t t i n g s u c h a v i s u a l 
d e p i c t i o n i n v i o l a t i o n o f 18 U.S.C. § 2 2 5 2 ( a ) ( 1 ) 
( c o u n t 4 ) , and u s i n g a m i n o r t o p r o d u c e v i s u a l 
d e p i c t i o n s o f t h e m i n o r e ngaged i n s e x u a l l y e x p l i c i t 
c o n d u c t i n v i o l a t i o n o f § 2251(a) ( c o u n t 7 ) . Some o f 
t h e s e v i s u a l d e p i c t i o n s show RH m a s t u r b a t i n g and 
[ t h e d e f e n d a n t ] p e r f o r m i n g o r a l s e x on him. 
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"[The d e f e n d a n t ] a r g u e s t h a t t h e s e p h o t o s 
p o r t r a y n o n c r i m i n a l c o n s e n s u a l s e x u a l c o n d u c t 
b e c a u s e RH was s i x t e e n and t h e age o f c o n s e n t u n d e r 
M i n n e s o t a and f e d e r a l l a w i s s i x t e e n . M i n n . S t a t . § 
609.342 e t s e q . ; 18 U.S.C. § 2243. He c o n t e n d s t h a t 
t h e images a r e p r o t e c t e d b y t h e l i b e r t y and p r i v a c y 
components o f t h e due p r o c e s s c l a u s e o f t h e F i f t h 
Amendment u n d e r L a w r e n c e v. T e x a s , 539 U.S. 558, 123 
S. C t . 2472, 156 L. Ed. 2d 508 ( 2 0 0 3 ) . The 
government r e s p o n d s t h a t t h e r e l e v a n t d e f i n i t i o n o f 
a m i n o r f o r t h e s e o f f e n s e s i s f o u n d i n 18 U.S.C. § 
2256, w h i c h d e f i n e s a m i n o r as any p e r s o n u n d e r t h e 
age o f e i g h t e e n y e a r s . I t a s s e r t s t h a t C o n g r e s s had 
a r a t i o n a l b a s i s f o r c r i m i n a l i z i n g p o r n o g r a p h y 
i n v o l v i n g t h i s age g r o u p and t h a t [ t h e d e f e n d a n t ' s ] 
a c t i v i t i e s were n o t p r o t e c t e d u n d e r t h e F i r s t o r 
F i f t h Amendments, p o i n t i n g o u t t h a t L a w r e n c e d i d n o t 
i n v o l v e a m i n o r o r t h e p r o d u c t i o n and d i s t r i b u t i o n 
o f c h i l d p o r n o g r a p h y . 

"[The d e f e n d a n t ' s ] c o n s t i t u t i o n a l a r g u m e n t s 
r e l a t i n g t o h i s p r o s e c u t i o n f o r p o s s e s s i o n o f 
p i c t u r e s o f m i n o r s e n g a g i n g i n s e x u a l l y e x p l i c i t 
c o n d u c t a r e f o u n d e d on L a w r e n c e . I n t h a t c a s e t h e 
Supreme C o u r t r e c o g n i z e d a p r o t e c t e d l i b e r t y 
i n t e r e s t , u n d e r t h e due p r o c e s s c l a u s e o f t h e 
F o u r t e e n t h Amendment, f o r p r i v a t e and c o n s e n s u a l 
s e x u a l c o n d u c t b etween same s e x a d u l t s . As t h e C o u r t 
s p e c i f i c a l l y p o i n t e d o u t , L a w r e n c e d i d n o t i n v o l v e 
m i n o r s o r o t h e r s 'who m i g h t be i n j u r e d o r c o e r c e d , ' 
539 U.S. a t 578, 123 S. C t . 2472, and t h e c o n d u c t 
p r o t e c t e d t h e r e was v e r y d i f f e r e n t f r o m t h a t 
i n v o l v e d i n [ t h e d e f e n d a n t ' s ] p r o s e c u t i o n . H e r e , a 
f o r t y one y e a r o l d d e f e n d a n t t o o k p i c t u r e s o f a 
s i x t e e n y e a r o l d boy m a s t u r b a t i n g and e n g a g i n g i n 
o r a l s e x , k e p t t h e p i c t u r e s , and t h e n t r a n s m i t t e d 
one o f them o v e r t h e i n t e r n e t . RH t e s t i f i e d t h a t he 
had a t f i r s t r e f u s e d many r e q u e s t s by [ t h e 
d e f e n d a n t ] t o p o s e nude and f i n a l l y p o s e d w i t h o u t 
p a n t s a f t e r [ t h e d e f e n d a n t ] o f f e r e d h i m money t o do 
i t . 
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"The l i b e r t y i n t e r e s t t h e C o u r t r e c o g n i z e d i n 
La w r e n c e was f o r a d u l t s e n g a g i n g i n c o n s e n s u a l 
s e x u a l r e l a t i o n s i n p r i v a t e , b u t i n t h i s c a s e [ t h e 
d e f e n d a n t ] engaged i n s e x w i t h a m i n o r and p r e s s u r e d 
him t o pose nude f o r p h o t o g r a p h s , one o f w h i c h was 
s e n t o v e r t h e i n t e r n e t . We f i n d no s u p p o r t i n 
La w r e n c e t o p r e v e n t [ t h e d e f e n d a n t ' s ] p r o s e c u t i o n 
u n d e r §§ 2251 and 2252. [The d e f e n d a n t ' s ] p r i v a c y 
argument a l s o f a i l s , f o r h i s a c t i v i t i e s r e l a t e d t o 
c h i l d p o r n o g r a p h y a r e n o t p r o t e c t e d by a 
c o n s t i t u t i o n a l r i g h t o f p r i v a c y . See U n i t e d S t a t e s  
v. V i n c e n t , 167 F.3d 428, 431 ( 8 t h C i r . 1 9 9 9 ) . As we 
p o i n t e d o u t i n V i n c e n t , ' [ t ] h e C o n s t i t u t i o n o f f e r s 
l e s s p r o t e c t i o n when s e x u a l l y e x p l i c i t m a t e r i a l 
d e p i c t s m i n o r s r a t h e r t h a n a d u l t s . ' I d . [The 
d e f e n d a n t ] has n o t shown t h a t t h e c o n d u c t c h a r g e d i n 
c o u n t s 1, 4, and 7 was c o n s t i t u t i o n a l l y p r o t e c t e d . 

"The F i r s t Amendment does n o t p r e v e n t 
p r o s e c u t i o n f o r c h i l d p o r n o g r a p h y , New Y o r k v. 
F e r b e r , 458 U.S. 747, 102 S. C t . 3348, 73 L. Ed. 2d 
1113 ( 1 9 8 2 ) , and C o n g r e s s may r e g u l a t e p o r n o g r a p h y 
i n v o l v i n g a l l m i n o r s u n d e r t h e age o f e i g h t e e n i f i t 
has a r a t i o n a l b a s i s f o r d o i n g s o . See U n i t e d S t a t e s  
v. Freeman, 8 08 F.2d 12 90 , 12 93 ( 8 t h C i r . 1 9 8 7 ) . 
C o n g r e s s c h a n g e d t h e d e f i n i t i o n o f m i n o r i n t h e 
c h i l d p o r n o g r a p h y l a w s i n 1984 t o a p p l y t o anyone 
u n d e r e i g h t e e n . I t f o u n d t h a t t h e p r e v i o u s c e i l i n g 
o f s i x t e e n had hampered e n f o r c e m e n t o f c h i l d 
p o r n o g r a p h y l a w s . W i t h t h a t c e i l i n g t h e r e was 
sometimes c o n f u s i o n a b o u t w h e t h e r a s u b j e c t was a 
m i n o r s i n c e c h i l d r e n e n t e r p u b e r t y a t d i f f e r i n g 
a g e s . H.R. Rep. No. 98-536, a t 7-8 (1 9 8 3 ) , r e p r i n t e d 
i n 1994 U.S.C.C.A.N. 492, 498-99; Freeman, 808 F.2d 
a t 1293. We c o n c l u d e t h a t t h e c o n g r e s s i o n a l c h o i c e 
t o r e g u l a t e c h i l d p o r n o g r a p h y by d e f i n i n g m i n o r as 
an i n d i v i d u a l u n d e r e i g h t e e n i s r a t i o n a l l y r e l a t e d 
t o t h e g o v e r n m e n t ' s l e g i t i m a t e i n t e r e s t i n e n f o r c i n g 
c h i l d p o r n o g r a p h y l a w s , i d . , and t h a t [ t h e 
d e f e n d a n t ' s ] c o n v i c t i o n s f o r p o s s e s s i n g , 
t r a n s m i t t i n g , and m a n u f a c t u r i n g any v i s u a l d e p i c t i o n 
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p r o d u c e d u s i n g a m i n o r engaged i n s e x u a l l y e x p l i c i t 
c o n d u c t s h o u l d be a f f i r m e d . " 

B a c h , 400 F.3d a t 628-29. 

As C o c h r a n a c k n o w l e d g e s i n h i s b r i e f , p r e v i o u s 

c o n s t i t u t i o n a l c h a l l e n g e s t o A l a b a ma's p o s s e s s i o n - o f - c h i l d -

p o r n o g r a p h y s t a t u t e have f a i l e d . I n F e l t o n v. S t a t e , 526 So. 

2d 635 ( A l a . C r i m . App. 1 9 8 6 ) , t h e d e f e n d a n t a r g u e d t h a t t h e 

F i r s t , F o u r t h , and F o u r t e e n t h Amendments t o t h e U n i t e d S t a t e s 

C o n s t i t u t i o n p r o h i b i t m a k i n g t h e p o s s e s s i o n o f c h i l d 

p o r n o g r a p h y i n one's own home a c r i m e and, t h u s , t h a t § 

1 3 A - 1 2 - 1 9 2 ( b ) , A l a . Code 1975, u n d e r w h i c h he was c o n v i c t e d , 

i s u n c o n s t i t u t i o n a l . The d e f e n d a n t ' s argument r e l i e d on 

S t a n l e y v. G e o r g i a , 394 U.S. 557 ( 1 9 6 9 ) , w h i c h h e l d t h a t " t h e 

F i r s t and F o u r t e e n t h Amendments p r o h i b i t m a k i n g mere p r i v a t e 

p o s s e s s i o n o f o b s c e n e m a t e r i a l a c r i m e . " 394 U.S. a t 568. 

T h i s C o u r t h e l d t h a t t h e p o s s e s s i o n o f c h i l d p o r n o g r a p h y i s 

n o t p r o t e c t e d by S t a n l e y and t h a t t h e p o s s e s s i o n o f s u c h 

m a t e r i a l s may be c r i m i n a l i z e d . S p e c i f i c a l l y , t h i s C o u r t h e l d : 

"The S t a t e ' s i n t e r e s t i n p r o t e c t i n g i t s c h i l d r e n 
f r o m c r u e l p h y s i c a l , e m o t i o n a l , and p h y s i o l o g i c a l 
abuse o c c a s i o n e d by f o r c i n g a c h i l d t o be t h e 
s u b j e c t o f c h i l d p o r n o g r a p h y f a r o u t w e i g h s t h e 
a p p e l l a n t ' s i n t e r e s t i n p o s s e s s i n g s u c h m a t e r i a l s . 
C o n s e q u e n t l y , we f i n d t h a t t h e a p p e l l a n t ' s F i r s t , 
F o u r t h , and F o u r t e e n t h Amendment r i g h t s were n o t 
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v i o l a t e d , as c o n t e n d e d , and t h a t S e c t i o n 13A-12-
1 9 2 ( b ) , Code o f Alabama 1975, i s c o n s t i t u t i o n a l . " 

F e l t o n , 526 So. 2d a t 637. 

As n o t e d i n B a c h , L a w r e n c e e x p l i c i t l y a p p l i e d o n l y t o 

f u l l y c o n s e n t i n g a d u l t s who engaged i n p r i v a t e s e x u a l c o n d u c t . 

L a w r e n c e d i d n o t a p p l y t o " m i n o r s " o r " p e r s o n s who m i g h t be 

i n j u r e d o r c o e r c e d o r who a r e s i t u a t e d i n r e l a t i o n s h i p s where 

c o n s e n t m i g h t n o t e a s i l y be r e f u s e d . " L a w r e n c e , 539 U.S. a t 

578. I n t h e p r e s e n t c a s e , 1 6 - y e a r - o l d C.K. was a m i n o r . See 

§ 26-1-1, A l a . Code 1975 ( p r o v i d i n g t h a t t h e age o f m a j o r i t y 

i n A labama i s 19 y e a r s ) . We f u r t h e r n o t e t h a t , a l t h o u g h i t i s 

p o s s i b l e f o r a 1 6 - y e a r - o l d t o c o n s e n t t o s e x u a l c o n d u c t i n 

A l a b a m a , a s e x u a l r e l a t i o n s h i p b e t ween a 1 6 - y e a r - o l d f e m a l e 

and a 4 0 - y e a r - o l d male t h a t began when t h e f e m a l e was 13 y e a r s 

o l d p r e s e n t s a s i t u a t i o n where c o n s e n t m i g h t n o t e a s i l y be 

r e f u s e d . We c o n c l u d e , as d i d t h e E i g h t h C i r c u i t C o u r t o f 

A p p e a l s i n B a c h , t h a t L a w r e n c e i s i n a p p l i c a b l e t o t h e p r e s e n t 

s i t u a t i o n and t h a t t h e l e g i s l a t i v e c h o i c e t o p r o s c r i b e t h e 

p o s s e s s i o n o f a v i s u a l d e p i c t i o n o f a p e r s o n u n d e r t h e age o f 

17 y e a r s engaged i n s e x u a l c o n d u c t i s r a t i o n a l l y r e l a t e d t o 

t h e S t a t e ' s l e g i t i m a t e i n t e r e s t i n p r o t e c t i n g c h i l d r e n and 

e n f o r c i n g c h i l d - p o r n o g r a p h y l a w s . T h e r e f o r e , C o c h r a n ' s 
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c o n s t i t u t i o n a l c h a l l e n g e t o § 13A-12-192(b) f a i l s ; t h u s , we 

h o l d t h a t t h e t r i a l c o u r t d i d n o t e r r i n d e n y i n g C o c h r a n ' s 

m o t i o n t o d i s m i s s t h e p o s s e s s i o n - o f - o b s c e n e - m a t t e r c h a r g e . 

N e x t , C o c h r a n a l l e g e s t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g h i s m o t i o n t o s u p p r e s s t h e e v i d e n c e o b t a i n e d as a 

r e s u l t o f t h e e x e c u t i o n o f t h e s e a r c h w a r r a n t a t h i s 

r e s i d e n c e . S p e c i f i c a l l y , C o c h r a n a l l e g e s t h a t t h e s e a r c h 

w a r r a n t was d e f i c i e n t b e c a u s e , he s a y s , i t was n o t s u p p o r t e d 

by p r o b a b l e c a u s e and i t f a i l e d t o d e s c r i b e w i t h p a r t i c u l a r i t y 

t h e l o c a t i o n o f t h e p l a c e t o be s e a r c h e d . 

C o n c e r n i n g C o c h r a n ' s a l l e g a t i o n t h a t t h e s e a r c h w a r r a n t 

was n o t s u p p o r t e d by p r o b a b l e c a u s e , C o c h r a n a r g u e s t h a t t h e 

f a c t s c o n t a i n e d i n t h e a f f i d a v i t s u p p o r t i n g t h e s e a r c h w a r r a n t 

were t o o remote i n t i m e t o e s t a b l i s h p r o b a b l e c a u s e t o b e l i e v e 

t h a t e v i d e n c e r e l a t i n g t o a c r i m e w o u l d be f o u n d i n h i s 

r e s i d e n c e a t t h e t i m e t h e w a r r a n t was i s s u e d . S p e c i f i c a l l y , 

C o c h r a n a l l e g e s : 

" I n t h i s c a s e t h e w a r r a n t and a f f i d a v i t a l l e g e 
t h a t b e tween A p r i l 2004 and J u l y o f 2006, C o c h r a n 
e n g a g e d i n an u n l a w f u l s e x u a l r e l a t i o n s h i p w i t h a 
m i n o r , b u t t h e w a r r a n t was n o t i s s u e d u n t i l June 10, 
2008. T h e r e f o r e , t h e c r i m e a l l e g e d l y c o m m i t t e d by 
C o c h r a n w o u l d have t a k e n p l a c e two y e a r s e a r l i e r . 
These f a c t s were t o o remote t o e s t a b l i s h p r o b a b l e 
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c a u s e t o b e l i e v e e v i d e n c e r e l a t i n g t o t h e c r i m e 
w o u l d be f o u n d a t t h e p r e s e n t t i m e on t h e p r e m i s e s . " 

C o c h r a n ' s b r i e f , a t 28. 

I n t h e a f f i d a v i t t h a t s u p p o r t e d t h e s e a r c h w a r r a n t , 

D e t e c t i v e R a f f e r t y t e s t i f i e d t h a t 

"he h a [ d ] p r o b a b l e c a u s e t o b e l i e v e and [ d i d ] 
b e l i e v e t h a t a w h i t e male by t h e name o f J e f f r e y 
O l e n C o c h r a n , d a t e o f b i r t h 01/29/66 42 y e a r s o l d , 
whose name i s o t h e r w i s e unknown d i d i n A p r i l , 2004 
and t h e r e a f t e r u n t i l J u l y 05, 2006 have s e x u a l 
i n t e r c o u r s e and p e r f o r m e d o r a l s e x w i t h [C.K.,] 
whose b i r t h d a y i s J u l y 05, 1990 and was o v e r t h e age 
o f 12 y e a r s o l d b u t u n d e r t h e age o f 16 y e a r s o l d 
d u r i n g t h e t i m e frame C o c h r a n p e r f o r m e d t h e a c t s a t 
h i s r e s i d e n c e l o c a t e d a t 101 D a r l i n g t o n C i r c l e , 
D o t h a n , H o u s t o n C o u n t y , A l a b a m a . [C.K.] s t a r t e d 
c o m m u n i c a t i o n s w i t h C o c h r a n a t t h e age o f 12 y e a r s 
o l d o v e r t h e i n t e r n e t and p r o g r e s s e d t o t e l e p h o n e 
c o n v e r s a t i o n s t o m e e t i n g i n p e r s o n . [C.K.] s t a t e s 
C o c h r a n has t a k e n nude p h o t o s and v i d e o s o f h e r 
d u r i n g t h e t i m e f r a m e . C o c h r a n ... w r o t e [C.K.] a 
l e t t e r i n December o f 2006 t h a t i n d i c a t e d t h e y have 
been t o g e t h e r f o r t h r e e and h a l f y e a r s . C o c h r a n 
t a l k s a b o u t t h e s e x u a l a c t s t h a t t o o k p l a c e b e tween 
him and h e r . C o c h r a n t a l k s a b o u t how he becomes 
f u r i o u s when she t a l k s t o o t h e r b o y s h e r age and she 
i s h i s and o n l y h i s . [C.K.] has t o l d C o c h r a n t h a t 
she does n o t want t o see him anymore and he f o l l o w s 
h e r h e r e i n H o u s t o n C o u n t y and w i l l n o t s t a y away. 
C o c h r a n has p a n t i e s and a w h i t e n e g l i g e e t h a t 
b e l o n g [ ] t o [C.K.] i n h i s room. [C.K.] and C o c h r a n 
had been d a t i n g u n t i l t h e end o f May, 2008. C o c h r a n 
has t a k e n nude p h o t o s o f [C.K.] between J u l y 05, 
2006 and May 2008. [C.K.] i s u n d e r t h e age o f 18 
y e a r s o l d . " 

(C. 99.) The a f f i d a v i t was d a t e d June 10, 2008. 
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C o n c e r n i n g a f i n d i n g o f p r o b a b l e c a u s e t o s u p p o r t t h e 

i s s u a n c e o f a s e a r c h w a r r a n t , t h i s C o u r t s t a t e d i n M c I n t o s h v.  

S t a t e , 64 So. 3d 1142 ( A l a . C r i m . App. 2 0 1 0 ) : 

"The F o u r t h Amendment t o t h e U n i t e d S t a t e s 
C o n s t i t u t i o n p r o h i b i t s u n r e a s o n a b l e s e a r c h e s and 
s e i z u r e s , and i t p r o v i d e s t h a t s e a r c h w a r r a n t s s h a l l 
be i s s u e d o n l y upon a f i n d i n g o f p r o b a b l e c a u s e . I n 
Ex p a r t e G r e e n , 15 So. 3d 48 9 ( A l a . 2 0 0 8 ) , t h e 
Alabama Supreme C o u r t e x p l a i n e d : 

"'Thus, " [ a ] s e a r c h w a r r a n t may o n l y 
be i s s u e d upon a s h o w i n g o f p r o b a b l e c a u s e 
t h a t e v i d e n c e o r i n s t r u m e n t a l i t i e s o f a 
c r i m e o r c o n t r a b a n d w i l l be f o u n d i n t h e 
p l a c e t o be s e a r c h e d . " U n i t e d S t a t e s v.  
G e t t e l , 474 F.3d 1081, 1086 ( 8 t h C i r . 
2 0 0 7 ) . M o r e o v e r , " ' [ s ] u f f i c i e n t e v i d e n c e 
must be s t a t e d i n t h e a f f i d a v i t t o s u p p o r t 
a f i n d i n g o f p r o b a b l e c a u s e f o r i s s u i n g t h e 
s e a r c h w a r r a n t , ' and ' [ t ] h e a f f i d a v i t must 
s t a t e s p e c i f i c f a c t s o r c i r c u m s t a n c e s w h i c h 
s u p p o r t a f i n d i n g o f p r o b a b l e c a u s e [ ; ] 
o t h e r w i s e t h e a f f i d a v i t i s f a u l t y and t h e 
w a r r a n t may n o t i s s u e . ' " Ex p a r t e P a r k e r , 
858 So. 2d 941, 945 ( A l a . 2003) ( q u o t i n g 
A l f o r d v. S t a t e , 381 So. 2d 203, 205 ( A l a . 
C r i m . App. 1 9 7 9 ) ) . 

"'"A p r o b a b l e c a u s e d e t e r m i n a t i o n i s 
made a f t e r c o n s i d e r i n g t h e t o t a l i t y o f t h e 
c i r c u m s t a n c e s . " G e t t e l , 474 F.3d a t 1086. 
To p a s s c o n s t i t u t i o n a l m u s t e r , " t h e f a c t s 
must be s u f f i c i e n t t o j u s t i f y a c o n c l u s i o n 
t h a t t h e p r o p e r t y w h i c h i s t h e o b j e c t o f 
t h e s e a r c h i s p r o b a b l y on t h e p r e m i s e s t o  
be s e a r c h e d a t t h e t i m e t h e w a r r a n t i s  
i s s u e d . " U n i t e d S t a t e s v. G r e a n y , 929 F.2d 
523, 524-25 ( 9 t h C i r . 1991) ( e m p h a s i s 
a d d e d ) . Thus, " [ t ] h e p o l i c e w i l l ... 
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e n c o u n t e r p r o b l e m s o f ' s t a l e n e s s ' o f t h e i r 
i n f o r m a t i o n i f t h e y d e l a y t o o l o n g i n 
s e e k i n g a s e a r c h w a r r a n t . " U n i t e d S t a t e s v.  
Watson, 423 U.S. 411, 450 n.14 ( 1 9 7 6 ) . ' 

"15 So. 3d a t 492." 

64 So. 3d a t 1145. 

F u r t h e r m o r e , i n V i n s o n v. S t a t e , 843 So. 2d 229 ( A l a . 

2 0 0 1 ) , t h e Alabama Supreme C o u r t s t a t e d : 

" ' " P r o b a b l e c a u s e must be d e t e r m i n e d 
by an a n a l y s i s o f 'the t o t a l i t y o f t h e 
c i r c u m s t a n c e s . ' I l l i n o i s v. G a t e s , 462 U.S. 
213, 238, 103 S. C t . 2317, 2332, 76 L. Ed. 
2d 527 ( 1 9 8 3 ) . I n d e t e r m i n i n g w h e t h e r t o 
i s s u e a s e a r c h w a r r a n t , t h e i s s u i n g 
m a g i s t r a t e i s t o make a p r a c t i c a l , 
common-sense d e c i s i o n w h e t h e r , g i v e n a l l 
t h e c i r c u m s t a n c e s s e t f o r t h i n t h e 
a f f i d a v i t b e f o r e him, i n c l u d i n g t h e 
v e r a c i t y and b a s i s o f k n o wledge o f t h e 
p e r s o n s u p p l y i n g t h e i n f o r m a t i o n , t h e r e i s 
a f a i r p r o b a b i l i t y t h a t c o n t r a b a n d o r 
e v i d e n c e o f a c r i m e w i l l be f o u n d i n a 
p a r t i c u l a r p l a c e . " ' 

" L o g g i n s v. S t a t e , 771 So. 2d 1070, 1080 ( A l a . C r i m . 
App. 1 9 9 9 ) , a f f ' d , 771 So. 2d 1093 ( A l a . 2000 ) 
( q u o t i n g Marks v. S t a t e , 575 So. 2d 611, 614-15 
( A l a . C r i m . App. 1 9 9 0 ) ) . 

"Whether t h e c i r c u m s t a n c e s r e c i t e d i n an 
a f f i d a v i t o f f e r e d i n s u p p o r t o f an a p p l i c a t i o n f o r 
a s e a r c h w a r r a n t a r e s u c h t h a t t h e p r o b a b l e c a u s e 
t h a t m i g h t once have been d e m o n s t r a t e d by them has 
grown ' s t a l e ' i s a m a t t e r t h a t 'must be d e t e r m i n e d 
by t h e c i r c u m s t a n c e s o f e a c h c a s e . ' Sgro v. U n i t e d 
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S t a t e s , 287 U.S. 206, 53 S. C t . 138, 77 L. Ed. 260 
( 1 9 3 2 ) . 

"'Where t h e a f f i d a v i t r e c i t e s a mere 
i s o l a t e d v i o l a t i o n i t w o u l d n o t be 
u n r e a s o n a b l e t o i m p l y t h a t p r o b a b l e c a u s e 
d w i n d l e s r a t h e r q u i c k l y w i t h t h e p a s s a g e o f 
t i m e . However, where t h e a f f i d a v i t p r o p e r l y 
r e c i t e s f a c t s i n d i c a t i n g a c t i v i t y o f a 
p r o t r a c t e d and c o n t i n u o u s n a t u r e , a c o u r s e 
o f c o n d u c t , t h e p a s s a g e o f t i m e becomes 
l e s s s i g n i f i c a n t . ' 

" U n i t e d S t a t e s v. J o h n s o n , 461 F.2d 285, 287 ( 1 0 t h 
C i r . 1 9 7 2 ) . 

"' [T]he " b a s i c c r i t e r i o n as t o t h e d u r a t i o n o f 
p r o b a b l e c a u s e [ o r s t a l e n e s s ] i s t h e i n h e r e n t n a t u r e 
o f t h e c r i m e . " ' U n i t e d S t a t e s v. M a g l u t a , 198 F.3d 
1265, 1271 ( 1 1 t h C i r . 1999) ( q u o t i n g U n i t e d S t a t e s  
v. B a s c a r o , 742 F.2d 1335, 1345 ( 1 1 t h C i r . 1 9 8 4 ) ) . 
I n Moore v. S t a t e , 416 So. 2d 770 ( A l a . C r i m . App. 
1 9 8 2 ) , Alabama r e c o g n i z e d t h a t a d e t e r m i n a t i o n o f 
' s t a l e n e s s ' must t u r n on t h e c i r c u m s t a n c e s o f e a c h 
c a s e . I n Moore, t h e C o u r t o f C r i m i n a l A p p e a l s 
c o n c l u d e d t h a t t h e i n f o r m a t i o n i n an a f f i d a v i t 
s u p p o r t i n g a s e a r c h w a r r a n t was n o t so s t a l e as t o 
n e g a t e a f i n d i n g o f p r o b a b l e c a u s e , even t h o u g h some 
o f t h e i n f o r m a t i o n i n t h e a f f i d a v i t c o n c e r n i n g t h e 
a l l e g e d l y s t o l e n i t e m s s o u g h t by t h e w a r r a n t was 
a p p r o x i m a t e l y two months o l d a t t h e t i m e t h e w a r r a n t 
was e x e c u t e d . The c o u r t i n Moore c o n s i d e r e d 
s t a l e n e s s i n t e r m s o f w h e t h e r t h e a f f i d a v i t 
i n f o r m a t i o n was ' f r e s h ' o r 'remote,' and s t a t e d : 

"'What i s " f r e s h " and how i s i t 
d i s t i n g u i s h e d f r o m " r e m o t e ? " We do n o t 
p e r c e i v e o f any m a g i c a l f o r m u l a by w h i c h a 
p r e c i s e c o m p u t a t i o n o f t h e t i m e p e r i o d may 
be made. R a t h e r , t h e u n d e r l y i n g 
c i r c u m s t a n c e s -- i n c l u d i n g s u c h m a t t e r s as 
t h e b a s i s o f t h e i n f o r m a n t ' s k n o w l e d g e , t h e 
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ea s e o r d i f f i c u l t y i n m o v i n g t h e i t e m s 
s i n c e t h e y were l a s t o b s e r v e d , t h e use o r 
p r o b a b l e use t o w h i c h t h e i t e m s a r e p u t , 
and t h e m o b i l e n a t u r e o r d e g r e e o f 
permanence o f t h e p l a c e o f c o n c e a l m e n t -¬
must be e x a m i n e d by a n e u t r a l and d e t a c h e d 
m a g i s t r a t e t o r e a c h a d e t e r m i n a t i o n as t o 
t h e p r o b a b i l i t y o f w h e t h e r t h e p r o o f s p e a k s 
as o f t h e t i m e o f t h e i s s u a n c e o f t h e 
s e a r c h w a r r a n t . ' 

"416 So. 2d a t 772. See a l s o Nelms v. S t a t e , 568 So. 
2d 384 ( A l a . C r i m . App. 1 9 9 0 ) . " 

843 So. 2d a t 232-33. I n h o l d i n g t h a t t h e i n f o r m a t i o n 

s u p p o r t i n g t h e s e a r c h w a r r a n t i n V i n s o n was n o t s t a l e , o u r 

Supreme C o u r t s t a t e d : " C o n s i d e r i n g t h e ' t o t a l i t y o f t h e 

c i r c u m s t a n c e s , ' we a r e p e r s u a d e d t h a t s u f f i c i e n t f a c t s , and 

i n f e r e n c e s r e a s o n a b l y and l o g i c a l l y d e r i v a b l e f r o m t h o s e 

f a c t s , were p r e s e n t e d t o t h e i s s u i n g j u d g e t o e n a b l e him t o 

make t h e ' p r a c t i c a l , common-sense d e c i s i o n ' t h a t t h e r e was 'a 

f a i r p r o b a b i l i t y t h a t c o n t r a b a n d o r e v i d e n c e o f a c r i m e ' w o u l d 

s t i l l be p r e s e n t a t [ t h e d e f e n d a n t ' s ] r e s i d e n c e V i n s o n , 

843 So. 2d a t 235. 

I n M a u l d i n v. S t a t e , 402 So. 2d 1106 ( A l a . C r i m . App. 

1 9 8 1 ) , t h i s C o u r t s t a t e d c o n c e r n i n g s t a l e n e s s : 

"'"'The u l t i m a t e c r i t e r i o n i n 
d e t e r m i n i n g t h e d e g r e e o f e v a p o r a t i o n o f 
p r o b a b l e c a u s e , however, i s n o t c a s e l a w 
b u t r e a s o n . The l i k e l i h o o d t h a t t h e 

26 



CR-10-0516 

e v i d e n c e s o u g h t i s s t i l l i n p l a c e i s a 
f u n c t i o n n o t s i m p l y o f w a t c h and c a l e n d a r 
b u t o f v a r i a b l e s t h a t do n o t punch a c l o c k : 
t h e c h a r a c t e r o f t h e c r i m e (chance 
e n c o u n t e r i n t h e n i g h t o r r e g e n e r a t i n g 
c o n s p i r a c y ? ) , o f t h e c r i m i n a l (nomadic o r 
e n t r e n c h e d ? ) , o f t h e t h i n g t o be s e i z e d 
( p e r i s h a b l e and e a s i l y t r a n s f e r a b l e o r o f 
e n d u r i n g u t i l i t y t o i t s h o l d e r ? ) , o f t h e 
p l a c e t o be s e a r c h e d (mere c r i m i n a l f o r u m 
o f c o n v e n i e n c e o r s e c u r e o p e r a t i o n a l 
b a s e ? ) , e t c . The o b s e r v a t i o n o f a 
h a l f - s m o k e d m a r i j u a n a c i g a r e t t e i n an 
a s h t r a y a t a c o c k t a i l p a r t y may w e l l be 
s t a l e t h e day a f t e r t h e c l e a n i n g l a d y has 
been i n ; t h e o b s e r v a t i o n o f t h e b u r i a l o f 
a c o r p s e i n a c e l l a r may w e l l n o t be s t a l e 
t h r e e d e c a d e s l a t e r . The h a r e and t h e 
t o r t o i s e do n o t d i s a p p e a r a t t h e same r a t e 
o f s p e e d . ' 24 Md. App. a t 172, 331 A.2d a t 
106."' 

" A n d r e s e n v. S t a t e , 24 Md. App. 128, 331 A.2d 78 
( 1 9 7 5 ) , a f f i r m e d , A n d r e s e n v. M a r y l a n d , 427 U.S. 
463, 96 S. C t . 2737, 49 L. Ed. 2d 627 ( 1 9 7 6 ) . " 

402 So. 2d a t 1108-09. 

To s u p p o r t h i s s t a l e n e s s c l a i m , C o c h r a n q u o t e s one o f t h e 

a b o v e - q u o t e d p a r a g r a p h s f r o m V i n s o n and he c i t e s Ex p a r t e 

G r e e n , 15 So. 3d 489 ( A l a . 2 0 0 8 ) . B o t h c a s e s i n v o l v e d t h e 

m a n u f a c t u r e , d i s t r i b u t i o n , o r p o s s e s s i o n o f c o n t r o l l e d 

s u b s t a n c e s . I n G r e e n , t h e C o u r t n o t e d t h a t t h e a f f i d a v i t a t 

i s s u e d i d n o t r e v e a l when any o f t h e r e l e v a n t d r u g - r e l a t e d 

a c t i v i t i e s t o o k p l a c e and, t h u s , h e l d t h a t t h e a f f i d a v i t was 
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d e f i c i e n t b e c a u s e i t f a i l e d t o e s t a b l i s h t h a t t h e e v i d e n c e was 

p r o b a b l y on t h e p r e m i s e s t o be s e a r c h e d a t t h e t i m e t h e 

w a r r a n t was i s s u e d . Ex p a r t e G r e e n , 15 So. 3d 489 ( A l a . 2 0 0 8 ) . 

G r e en d i s c u s s e d t h i s C o u r t ' s p r i o r d e c i s i o n s i n L e w i s v. 

S t a t e , 589 So. 2d 758 ( A l a . C r i m . App. 1 9 9 1 ) , Nelms v. S t a t e , 

568 So. 2d 384 ( A l a . C r i m . App. 1 9 9 0 ) , and Thomas v. S t a t e , 

353 So. 2d 54 ( A l a . C r i m . App. 1 9 7 7 ) , r e g a r d i n g t h e 

s u f f i c i e n c y o f an a f f i d a v i t s u p p o r t i n g a s e a r c h w a r r a n t . 

Those c a s e s a l s o i n v o l v e d p o s s e s s i o n o f c o n t r o l l e d s u b s t a n c e s , 

n o t s e x u a l o f f e n s e s o r t h e p o s s e s s i o n o f c h i l d p o r n o g r a p h y . 

I n t h e p r e s e n t c a s e , t h e a f f i d a v i t s p e c i f i c a l l y s t a t e d , 

among o t h e r t h i n g s , t h a t C.K. s t a t e d t h a t C o c h r a n had t a k e n 

nude p h o t o g r a p h s and v i d e o s o f h e r b e tween A p r i l 2004 and J u l y 

05, 2006, when C.K. was u n d e r 16 y e a r s o l d . The a f f i d a v i t 

a l s o c o n t a i n e d t e s t i m o n y c o n c e r n i n g a l e t t e r w r i t t e n by 

C o c h r a n t o C.K. i n December 2006 t h a t i n d i c a t e d t h a t t h e y had 

been i n a s e x u a l r e l a t i o n s h i p f o r t h r e e and o n e - h a l f y e a r s . 

B a s e d on t h a t a f f i d a v i t , t h e w a r r a n t was i s s u e d t o s e a r c h 

C o c h r a n ' s r e s i d e n c e f o r e v i d e n c e o f p o s s e s s i o n o f c h i l d 

p o r n o g r a p h y and e v i d e n c e o f s e x u a l c r i m e s . 
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C o n s i d e r i n g t h e t o t a l i t y o f t h e c i r c u m s t a n c e s , C o c h r a n ' s 

s t a l e n e s s c l a i m i s w i t h o u t m e r i t . U n l i k e i l l e g a l d r u g s and 

many o t h e r i t e m s t y p i c a l l y s o u g h t i n a s e a r c h w a r r a n t , t h e 

o b s c e n e p h o t o g r a p h i n t h i s c a s e i s a n o n p e r i s h a b l e i t e m t h a t 

l i k e l y had e n d u r i n g u t i l i t y t o i t s h o l d e r d u r i n g and 

i m m e d i a t e l y a f t e r t h e t i m e he and t h e v i c t i m were i n a 

r e l a t i o n s h i p . Such an i t e m i s n o t l i k e l y t o d i s s i p a t e w i t h 

t h e p a s s a g e o f t i m e . F u r t h e r m o r e , t h e i s s u i n g j u d g e c o u l d 

make a common-sense d e c i s i o n t h a t s u c h an i t e m i s u s u a l l y k e p t 

i n t h e p r i v a c y o f t h e h o l d e r ' s r e s i d e n c e . A d d i t i o n a l l y , t h e 

a l l e g a t i o n s i n t h e a f f i d a v i t c o n c e r n e d c r i m i n a l a c t i v i t y t h a t 

was c o n t i n u i n g i n n a t u r e o v e r an e x t e n d e d p e r i o d , n o t a 

s i n g l e , i s o l a t e d e v e n t . 

We f i n d t h a t t h e p a s s a g e o f t i m e i n t h i s c a s e does n o t 

r e n d e r t h e s e a r c h w a r r a n t d e f i c i e n t , where t h e s u s p e c t e d 

c r i m i n a l a c t i v i t y was c o n t i n u i n g i n n a t u r e and where t h e i t e m 

was n o t l i k e l y t o d i s s i p a t e . O n l y days p a s s e d b e tween t h e end 

o f C o c h r a n ' s r e l a t i o n s h i p w i t h t h e v i c t i m and t h e i s s u a n c e o f 

t h e s e a r c h w a r r a n t . F u r t h e r , C o c h r a n ' s r e s i d e n c e was t h e 

p l a c e where t h e a l l e g e d o n g o i n g c r i m i n a l c o n d u c t o c c u r r e d and 

was n o t m e r e l y a random l o c a t i o n where a s i n g l e c r i m e h appened 
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t o t a k e p l a c e . I t a p p e a r s t h a t C o c h r a n l i v e d i n t h a t 

r e s i d e n c e d u r i n g t h e e n t i r e c o u r s e o f e v e n t s ; t h u s , C o c h r a n 

was n o t n o m a d i c , and t h e p l a c e t o be s e a r c h e d was a s e c u r e 

o p e r a t i o n a l b a s e r a t h e r t h a n a c r i m i n a l f o r u m o f c o n v e n i e n c e . 

B e c a u s e a l l t h e s e f a c t o r s w e i g h a g a i n s t C o c h r a n ' s c l a i m o f 

s t a l e n e s s , we c o n c l u d e t h a t h i s c l a i m i s w i t h o u t m e r i t and 

t h a t t h e t r i a l c o u r t d i d n o t e r r i n d e n y i n g h i s m o t i o n t o 

s u p p r e s s t h e e v i d e n c e t h a t was d i s c o v e r e d as a r e s u l t o f t h e 

e x e c u t i o n o f t h e s e a r c h w a r r a n t . We a l s o n o t e t h a t o u r 

h o l d i n g on t h e s t a l e n e s s i s s u e i n t h i s c a s e i s l i m i t e d t o t h e 

v e r y r a r e f a c t u a l s i t u a t i o n p r e s e n t e d by t h i s p a r t i c u l a r c a s e . 

N e x t , we a d d r e s s C o c h r a n ' s c l a i m t h a t t h e s e a r c h w a r r a n t 

was i n v a l i d b e c a u s e , he s a y s , i t f a i l e d t o d e s c r i b e w i t h 

p a r t i c u l a r i t y t h e l o c a t i o n o f t h e p l a c e t o be s e a r c h e d . 5 The 

s e a r c h w a r r a n t a u t h o r i z e d t h e o f f i c e r s t o c o n d u c t a s e a r c h "on 

t h e p e r s o n o f a n d / o r r e s i d e n c e o f J e f f r e y O l e n C o c h r a n a n d / o r 

5The F o u r t h Amendment t o t h e U n i t e d S t a t e s C o n s t i t u t i o n 
commands t h a t "no w a r r a n t s s h a l l i s s u e , b u t upon p r o b a b l e 
c a u s e , s u p p o r t e d by o a t h o r a f f i r m a t i o n , and p a r t i c u l a r l y 
d e s c r i b i n g t h e p l a c e t o be s e a r c h e d , and t h e p e r s o n s o r t h i n g s 
t o be s e i z e d . " S i m i l a r l y , § 15-5-3, A l a . Code 1975, p r o v i d e s 
t h a t " [ a ] s e a r c h w a r r a n t c a n o n l y be i s s u e d on p r o b a b l e c a u s e , 
s u p p o r t e d b y an a f f i d a v i t n a m i n g o r d e s c r i b i n g t h e p e r s o n and 
p a r t i c u l a r l y d e s c r i b i n g t h e p r o p e r t y and t h e p l a c e t o be 
s e a r c h e d . " 
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v e h i c l e s , t r a v e l t r a i l e r s , and o u t b u i l d i n g s and i n and upon 

t h e above d e s c r i b e d p r e m i s e s " (C. 100.) The a d d r e s s o f 

C o c h r a n ' s r e s i d e n c e was c o m p l e t e l y a b s e n t f r o m t h e s e a r c h 

w a r r a n t . However, as n o t e d e a r l i e r , t h e a f f i d a v i t s u p p o r t i n g 

t h e w a r r a n t s p e c i f i c a l l y s t a t e d t h a t t h e a d d r e s s o f C o c h r a n ' s 

r e s i d e n c e was "101 D a r l i n g t o n C i r c l e , D o t h a n , H o u s t o n C o u n t y , 

A l a b a m a . " On a p p e a l , C o c h r a n s p e c i f i c a l l y a r g u e s t h a t t h e 

a f f i d a v i t c a n n o t be u s e d t o c u r e t h e l a c k o f p a r t i c u l a r i t y i n 

t h e w a r r a n t b e c a u s e t h e a f f i d a v i t was n o t i n c o r p o r a t e d i n t o 

t h e w a r r a n t by e x p r e s s r e f e r e n c e and t h e r e i s no e v i d e n c e 

i n d i c a t i n g t h a t t h e a f f i d a v i t was a t t a c h e d t o t h e w a r r a n t . See 

U n i t e d S t a t e s v. Wuagneux, 683 F.2d 1343, 1350 n.6 ( 1 1 t h C i r . 

1 9 8 2 ) , c e r t . d e n i e d , 464 U.S. 814, 104 S. C t . 69, 78 L. Ed. 2d 

83 (1983) ( c o n c l u d i n g t h a t an a f f i d a v i t c a n be u s e d t o c u r e 

l a c k o f p a r t i c u l a r i t y i n a w a r r a n t i f t h e a f f i d a v i t i s e i t h e r 

i n c o r p o r a t e d i n t o o r a t t a c h e d t o t h e w a r r a n t ) . 

I n t h e p r e s e n t c a s e , even a s s u m i n g t h a t t h e s e a r c h 

w a r r a n t was f a c i a l l y i n v a l i d as a r e s u l t o f t h e o m i s s i o n o f 

C o c h r a n ' s a d d r e s s and t h e f a i l u r e t o i n c o r p o r a t e t h e a f f i d a v i t 

i n t o t h e w a r r a n t o r a t t a c h t h e a f f i d a v i t t o t h e w a r r a n t , 

C o c h r a n ' s m o t i o n t o s u p p r e s s t h e e v i d e n c e o b t a i n e d as a r e s u l t 
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o f t h e e x e c u t i o n o f t h e w a r r a n t was p r o p e r l y d e n i e d b e c a u s e 

t h e o f f i c e r s a c t e d w i t h i n t h e g o o d - f a i t h e x c e p t i o n t o t h e 

w a r r a n t r e q u i r e m e n t s e t f o r t h i n U n i t e d S t a t e s v. L e o n , 468 

U.S. 8 97 , 104 S. C t . 3405, 82 L. Ed. 2d 677 (1 9 8 4 ) . I n U n i t e d 

S t a t e s v. E l l i s , 971 F.2d 701 ( 1 1 t h C i r . 1992 ), t h e U n i t e d 

S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h C i r c u i t e x p l a i n e d : 

"The ' m a n i f e s t p u r p o s e ' o f t h e ' p a r t i c u l a r i t y 
r e q u i r e m e n t o f t h e F o u r t h Amendment' i s ' t o p r e v e n t 
g e n e r a l s e a r c h e s . ' L e o n , 468 U.S. a t 963, 104 S. C t . 
a t 3447 ( S t e v e n s , J . , c o n c u r r i n g ) . 'By l i m i t i n g t h e 
a u t h o r i z a t i o n t o s e a r c h t o t h e s p e c i f i c a r e a s and 
t h i n g s f o r w h i c h t h e r e i s p r o b a b l e c a u s e t o s e a r c h , 
t h e r e q u i r e m e n t e n s u r e s t h a t t h e s e a r c h w i l l be 
c a r e f u l l y t a i l o r e d t o i t s j u s t i f i c a t i o n s , and w i l l 
n o t t a k e on t h e c h a r a c t e r o f t h e w i d e - r a n g i n g 
e x p l o r a t o r y s e a r c h e s t h e F r a m e r s i n t e n d e d t o 
p r o h i b i t . ' M a r y l a n d v. G a r r i s o n , 4 80 U.S. 79, 83, 
107 S. C t . 1013, 1016, 94 L. Ed. 2d 72 ( 1 9 8 7 ) . T h i s 
p o l i c y has u n d e r g i r d e d t h e p a s t c a s e s i n w h i c h 
c o u r t s have c o n s i d e r e d t h e a d m i s s i b i l i t y o f e v i d e n c e 
s e i z e d p u r s u a n t t o a w a r r a n t t h a t s p e c i f i e d an 
e r r o n e o u s a d d r e s s . See, e.g., U n i t e d S t a t e s v.  
B u r k e , 784 F.2d 1090, 1092-93 ( 1 1 t h C i r . ) , c e r t . 
d en., 476 U.S. 1174, 106 S. C t . 2901, 90 L. Ed. 2d 
987 ( 1 9 8 6 ) ; U n i t e d S t a t e s v. C o l l i n s , 830 F.2d 145, 
146 ( 9 t h C i r . 1987 ). Many o f t h o s e c o u r t s have 
u p h e l d t h e a d m i s s i o n o f t h e e v i d e n c e , e i t h e r by 
h o l d i n g t h a t t h e w a r r a n t was s u f f i c i e n t o r by 
h o l d i n g t h a t t h e o f f i c e r s r e l i e d on t h e w a r r a n t i n 
good f a i t h . I n a l l o f t h o s e c a s e s , h o w e v e r , t h e 
p o t e n t i a l f o r a g e n e r a l s e a r c h was m i n i m a l 

"Even t h o u g h t h e w a r r a n t was i n v a l i d , i t i s 
p o s s i b l e t h a t t h e p u r p o s e s o f t h e e x c l u s i o n a r y r u l e 
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w o u l d n o t be s e r v e d by s u p p r e s s i n g t h e e v i d e n c e . I n 
Le o n , 468 U.S. a t 900 , 1 04 S. C t . a t 340 9, t h e 
Supreme C o u r t h e l d t h a t t h e e x c l u s i o n a r y r u l e does 
n o t b a r t h e use o f e v i d e n c e ' o b t a i n e d by o f f i c e r s 
a c t i n g i n r e a s o n a b l e r e l i a n c e on a s e a r c h w a r r a n t 
i s s u e d by a d e t a c h e d and n e u t r a l m a g i s t r a t e b u t 
u l t i m a t e l y f o u n d t o be u n s u p p o r t e d by p r o b a b l e 
c a u s e . ' The e x c e p t i o n i s j u s t i f i e d b e c a u s e ' the 
e x c l u s i o n a r y r u l e i s d e s i g n e d t o d e t e r p o l i c e 
m i s c o n d u c t r a t h e r t h a n t o p u n i s h t h e e r r o r s o f 
j u d g e s and m a g i s t r a t e s . ' I d . a t 916, 104 S. C t . a t 
3417. I n M a s s a c h u s e t t s v. S h e p p a r d , 468 U.S. 981, 
104 S. C t . 3424, 82 L. Ed. 2d 737 ( 1 9 8 4 ) , t h e C o u r t 
c o n s i d e r e d w h e t h e r t h e Leon e x c e p t i o n p e r m i t t e d 
e v i d e n c e t o be i n t r o d u c e d a t t r i a l even t h o u g h t h e 
j u d g e who i s s u e d t h e w a r r a n t had made a t e c h n i c a l 
e r r o r i n f i l l i n g o u t t h e w a r r a n t . I n t h a t c a s e , t h e 
j u d g e had f a i l e d t o i n c o r p o r a t e t h e s u b s t a n c e o f t h e 
s u p p o r t i n g a f f i d a v i t , w h i c h i n d i c a t e d t h e t h i n g s t o 
be s e i z e d . The Supreme C o u r t h e l d t h a t t h e 
e x c l u s i o n a r y r u l e d i d n o t a p p l y d e s p i t e t h e e r r o r , 
b e c a u s e t h e o f f i c e r who e x e c u t e d t h e s e a r c h l i m i t e d 
i t s s c o p e t o t h e i t e m s named i n t h e a f f i d a v i t , and 
t h e o f f i c e r was e n t i t l e d t o r e l y on t h e j u d g e ' s word 
t h a t t h e w a r r a n t was c o r r e c t . I n sum, ' i t was t h e 
j u d g e , n o t t h e p o l i c e o f f i c e r s , who made t h e 
c r i t i c a l m i s t a k e . ' I d . a t 990, 104 S. C t . a t 3429. 
A t l e a s t two c i r c u i t c o u r t s have a p p l i e d S h e p p a r d t o 
w a r r a n t s t h a t f a i l e d t o s p e c i f y t h e p r o p e r a d d r e s s 
o f t h e p l a c e t o be s e a r c h e d . See [ U n i t e d S t a t e s v.]  
B o n n e r , 808 F.2d [864,] 867 [ ( 1 s t C i r . 1986)] 
( g o o d - f a i t h e x c e p t i o n c o v e r s w a r r a n t d e s p i t e 
o m i s s i o n o f a d d r e s s b e c a u s e m i s t a k e was by 
m a g i s t r a t e and o f f i c e r s r e a s o n a b l y r e l i e d on 
w a r r a n t ) ; U n i t e d S t a t e s v. C u r r y , 911 F.2d 72, 77-78 
( 8 t h C i r . 1990) (when w a r r a n t f a i l e d t o s p e c i f y 
a d d r e s s b u t a f f i d a v i t d i d , g o o d - f a i t h e x c e p t i o n 
c o v e r e d s e a r c h b e c a u s e e x e c u t i n g o f f i c e r knew where 
t o s e a r c h and f a i l u r e o f w a r r a n t t o i n c o r p o r a t e 
a f f i d a v i t was m e r e l y t e c h n i c a l e r r o r ) , c e r t . d en., 
498 U.S. 1094, 111 S. C t . 980, 112 L. Ed. 2d 1065 
( 1 9 9 1 ) . 
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" S h e p p a r d , B o n n e r , and C u r r y a r e a l l s i m i l a r . 
I n a l l o f t h e s e d e c i s i o n s , t h e c o u r t n o t e d t h a t t h e 
o f f i c e r who e x e c u t e d t h e s e a r c h knew t h e i t e m s t o be 
s e i z e d o r t h e l o c a l e t o be s e a r c h e d b e c a u s e he had 
p r e p a r e d t h e a f f i d a v i t s u p p o r t i n g t h e w a r r a n t . 
S h e p p a r d , 4 68 U.S. a t 984 , 104 S. C t . a t 3426; 
B o n n e r , 808 F.2d a t 867; C u r r y , 911 F.2d a t 78. The 
c o u r t s f u r t h e r n o t e d t h a t any e r r o r i n t h e w a r r a n t 
was due t o t h e m a g i s t r a t e o r j u d g e ' s t e c h n i c a l 
f a i l u r e t o i n s u r e t h a t t h e w a r r a n t r e f l e c t e d t h e 
i n f o r m a t i o n i n t h e a f f i d a v i t . S h e p p a r d , 468 U.S. a t 
990 , 104 S. C t . a t 3429; B o n n e r , 8 08 F.2d a t 8 67 ; 
C u r r y , 911 F.2d a t 78. B e c a u s e t h e e x e c u t i n g 
o f f i c e r s i n a l l t h r e e c a s e s knew where t o s e a r c h 
d e s p i t e t h e t e c h n i c a l e r r o r i n t h e w a r r a n t , t h e y 
s e i z e d t h e p r o p e r i t e m s o r s e a r c h e d t h e p r o p e r 
l o c a t i o n . S h e p p a r d , 468 U.S. a t 987, 104 S. C t . a t 
3427; B o n n e r , 808 F.2d a t 867; C u r r y , 911 F.2d a t 
77-78 ( i m p l y i n g b u t n o t s t a t i n g t h a t s e a r c h was 
e x e c u t e d p r o p e r l y b a s e d on d e t e c t i v e ' s p e r s o n a l 
k n o w l e d g e ) . Thus, i n a l l t h r e e c a s e s , t h e r e was no 
d a n g e r o f t h e o f f i c e r s u n d e r t a k i n g a g e n e r a l s e a r c h 
o f an e n t i r e n e i g h b o r h o o d . " 

971 F.2d a t 704 ( f o o t n o t e o m i t t e d ) . 

I n t h e p r e s e n t c a s e , t h e o f f i c e r s r e l i e d on t h e w a r r a n t 

i n good f a i t h . T h e r e was no d a n g e r o f t h e o f f i c e r s 

u n d e r t a k i n g a g e n e r a l s e a r c h , and, i n f a c t , t h e o f f i c e r s d i d 

s e a r c h t h e p r o p e r l o c a t i o n and t h e r e i s no e v i d e n c e i n d i c a t i n g 

t h a t t h e y s e a r c h e d any wrong p r e m i s e s . 6 D e t e c t i v e R a f f e r t y 

6 I n E l l i s , t h e C o u r t o f A p p e a l s n o t e d t h a t " a t l e a s t one 
c o u r t has c o n s i d e r e d t h e f a c t t h a t t h e wrong p r e m i s e s were 
s e a r c h e d i n t e g r a l t o i t s c o n c l u s i o n t h a t t h e s e a r c h was 
u n c o n s t i t u t i o n a l . See U n i t e d S t a t e s v. C o l l i n s , 830 F.2d 145 
( 9 t h C i r . 1 9 8 7 ) . " E l l i s , 971 F.2d a t 704 n.5. 
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p r e p a r e d t h e a f f i d a v i t s u p p o r t i n g t h e s e a r c h w a r r a n t , and he 

e x e c u t e d t h e s e a r c h . T h a t a f f i d a v i t c o n t a i n e d t h e s p e c i f i c 

a d d r e s s o f C o c h r a n ' s r e s i d e n c e , w h i c h was t h e p a r t i c u l a r p l a c e 

t o be s e a r c h e d . Thus, t h e e x e c u t i n g o f f i c e r knew e x a c t l y 

where t o s e a r c h . The i s s u i n g j u d g e s i m p l y made a t e c h n i c a l 

e r r o r i n f a i l i n g t o e n s u r e t h a t t h e w a r r a n t e i t h e r r e f l e c t e d 

t h e i n f o r m a t i o n i n t h e s u p p o r t i n g a f f i d a v i t o r i n c o r p o r a t e d 

t h e a f f i d a v i t . C o n s i d e r i n g t h a t t h e e x c l u s i o n a r y r u l e i s 

d e s i g n e d t o d e t e r p o l i c e m i s c o n d u c t r a t h e r t h a n t o p u n i s h t h e 

e r r o r s o f j u d g e s , we h o l d t h a t t h e e x c l u s i o n a r y r u l e does n o t 

a p p l y i n t h e p r e s e n t c a s e b e c a u s e t h e p u r p o s e o f t h e r u l e 

w o u l d n o t be s e r v e d by s u p p r e s s i n g t h e e v i d e n c e . T h e r e f o r e , 

t h e t r i a l c o u r t d i d n o t e r r i n d e n y i n g C o c h r a n ' s m o t i o n t o 

s u p p r e s s . 

N e x t , C o c h r a n a l l e g e s t h a t t h e t r i a l c o u r t e r r e d i n 

r e f u s i n g t o a l l o w h im t o examine C.K. a b o u t h e r s e x u a l c o n d u c t 

b e f o r e she met him. S p e c i f i c a l l y , C o c h r a n a l l e g e s t h a t C.K.'s 

t e s t i m o n y opened t h e d o o r t o o t h e r w i s e i n a d m i s s i b l e e v i d e n c e 

c o n c e r n i n g h e r p a s t s e x u a l a c t i v i t y . 

R u l e 412, A l a . R. E v i d . , p r o v i d e s , i n p e r t i n e n t p a r t : 

"(b) I n any p r o s e c u t i o n f o r c r i m i n a l s e x u a l 
c o n d u c t o r f o r a s s a u l t w i t h i n t e n t t o commit, 
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a t t e m p t t o commit, o r c o n s p i r a c y t o commit c r i m i n a l 
s e x u a l c o n d u c t , e v i d e n c e r e l a t i n g t o t h e p a s t s e x u a l 
b e h a v i o r o f t h e c o m p l a i n i n g w i t n e s s ... s h a l l n o t be 
a d m i s s i b l e , e i t h e r as d i r e c t e v i d e n c e o r on 
c r o s s - e x a m i n a t i o n o f t h e c o m p l a i n i n g w i t n e s s o r o f 
o t h e r w i t n e s s e s , e x c e p t as o t h e r w i s e p r o v i d e d i n 
t h i s r u l e . 

" ( c ) I n any p r o s e c u t i o n f o r c r i m i n a l s e x u a l 
c o n d u c t , e v i d e n c e r e l a t i n g t o t h e p a s t s e x u a l 
b e h a v i o r o f t h e c o m p l a i n i n g w i t n e s s s h a l l be 
i n t r o d u c e d i f t h e c o u r t , f o l l o w i n g t h e p r o c e d u r e 
d e s c r i b e d i n s e c t i o n (d) o f t h i s r u l e , f i n d s t h a t 
s u c h p a s t s e x u a l b e h a v i o r d i r e c t l y i n v o l v e d t h e 
p a r t i c i p a t i o n o f t h e a c c u s e d . " 

I n Ex p a r t e D.L.H., 8 0 6 So. 2d 1190 ( A l a . 2 0 0 1 ) , t h e 

Alabama Supreme C o u r t h e l d : 

" T h i s C o u r t has s p e c i f i c a l l y r e j e c t e d t h e 
h o l d i n g o f t h e C o u r t o f C r i m i n a l A p p e a l s t h a t R u l e 
412 a b s o l u t e l y f o r e c l o s e s t h e i n t r o d u c t i o n o f 
e v i d e n c e o f a r a p e v i c t i m ' s p a s t s e x u a l e x p e r i e n c e 
e x c e p t i n t h e i n s t a n c e o f a p a s t e x p e r i e n c e w i t h t h e 
a c c u s e d . Ex p a r t e D e n n i s , 730 So.2d 138, 140 
( A l a . 1 9 9 9 ) . T h e r e we c o n c l u d e d t h a t 

" ' t o r e a d R u l e 412 as r e q u i r i n g an a b s o l u t e  
e x c l u s i o n o f a l l e v i d e n c e o f p a s t s e x u a l  
a c t i v i t y b e t ween t h e v i c t i m and t h i r d  
p e r s o n s c o u l d , i n some c a s e s , v i o l a t e a  
c r i m i n a l d e f e n d a n t ' s c o n s t i t u t i o n a l r i g h t s . 
See C h a r l e s W. Gamble, M c E l r o y ' s Alabama  
E v i d e n c e , § 32.01, p. 143 ( 5 t h ed. 1996) 
( " I t w o u l d a p p e a r , however, t h a t s u c h an 
a b s o l u t e e x c l u s i o n w o u l d be i n a p p l i c a b l e 
when t o e n f o r c e i t w o u l d v i o l a t e a c r i m i n a l 
d e f e n d a n t ' s c o n s t i t u t i o n a l r i g h t s . " ) . 
T h e r e f o r e , we h o l d t h a t when R u l e 412 i s 
a p p l i e d t o p r e c l u d e t h e a d m i s s i o n o f 
p a r t i c u l a r e x c u l p a t o r y e v i d e n c e , t h e 
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c o n s t i t u t i o n a l i t y o f i t s a p p l i c a t i o n i s t o 
be d e t e r m i n e d on a c a s e - b y - c a s e b a s i s . 
A c c o r d Tague v. R i c h a r d s , 3 F.3d 1133, 1137 
( 7 t h C i r . 1 9 9 3 ) . ' 

"Ex p a r t e D e n n i s , 730 So. 2d a t 141 ( e m p h a s i s 
a d d e d ) . 

"When one p a r t y opens t h e d o o r t o o t h e r w i s e 
i n a d m i s s i b l e e v i d e n c e , t h e d o c t r i n e o f ' c u r a t i v e 
a d m i s s i b i l i t y ' p r o v i d e s t h e o p p o s i n g p a r t y w i t h 'the 
r i g h t t o r e b u t s u c h e v i d e n c e w i t h o t h e r i l l e g a l 
e v i d e n c e . ' M c E l r o y ' s Alabama E v i d e n c e , § 14.01, p. 
49 ( 5 t h ed. 1 9 9 6 ) . ' [ T ] h e l a w [ i s ] t h a t even t h o u g h 
a p a r t y i n t r o d u c e s e v i d e n c e t h a t may be i m m a t e r i a l 
o r i l l e g a l , h i s o p p onent has t h e r i g h t t o r e b u t s u c h 
e v i d e n c e and t h i s r i g h t i s u n c o n d i t i o n a l . ' C l a r k v. 
S t a t e , 54 A l a . App. 183, 186, 30 6 So. 2d 51, 54 
( 1 9 7 4 ) . '"A p a r t y who has b r o u g h t o u t e v i d e n c e on a 
c e r t a i n s u b j e c t has no v a l i d c o m p l a i n t as t o t h e 
t r i a l c o u r t ' s a c t i o n i n a l l o w i n g h i s o p p o n e n t o r 
a d v e r s a r y t o i n t r o d u c e e v i d e n c e on t h e same 
s u b j e c t . " ' H u bbard v. S t a t e , 471 So. 2d 4 97 , 499 
( A l a . C r i m . App. 1984) ( q u o t i n g Brown v. S t a t e , 392 
So. 2d 1248 , 12 60 ( A l a . C r i m . App. 1 98 0 ) , c e r t . 
d e n i e d , 392 So. 2d 1266 ( A l a . 1 9 8 1 ) ) . 

"The p r o s e c u t o r ' s i n t r o d u c t i o n o f [ t h e r a p e 
v i c t i m ' s ] t e s t i m o n y t h a t she had n e v e r 'had any k i n d 
o f s e x u a l r e l a t i o n s w i t h anybody o t h e r t h a n ' t h e 
d e f e n d a n t ... r e i n f o r c e d [ t h e v i c t i m ' s ] t e s t i m o n y 
t h a t s e x u a l i n t e r c o u r s e b e tween h e r and [ t h e 
d e f e n d a n t ] had a c t u a l l y o c c u r r e d , t o t h e e x t e n t t h a t 
t h e j u r y t h o u g h t she w o u l d n o t have known t h e 
p h y s i c a l c h a r a c t e r i s t i c s and d e t a i l s o f s e x u a l 
i n t e r c o u r s e w i t h o u t h a v i n g a c t u a l l y e x p e r i e n c e d i t . 
T h i s r e i n f o r c e m e n t , an i m p o r t a n t t e n d e n c y o f t h e 
e v i d e n c e , w o u l d have been r e b u t t e d by e v i d e n c e t h a t 
[ t h e v i c t i m ] had, i n f a c t , e x p e r i e n c e d s e x u a l 
i n t e r c o u r s e w i t h o t h e r s t h a n [ t h e d e f e n d a n t ] ; f o r 
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s u c h o t h e r e x p e r i e n c e w o u l d e x p l a i n h e r knowledge o f 
t h e p h y s i c a l c h a r a c t e r i s t i c s and d e t a i l s o f s e x u a l 
i n t e r c o u r s e i n a way c o n s i s t e n t w i t h t h e i n n o c e n c e 
o f [ t h e d e f e n d a n t ] . Such t e s t i m o n y o f p r i o r s e x u a l 
e x p e r i e n c e by [ t h e v i c t i m ] a l s o w o u l d have d i r e c t l y 
i m p e a c h e d h e r v e r a c i t y on a p o i n t i n t e n t i o n a l l y 
i n j e c t e d by t h e S t a t e . [The v i c t i m ' s ] v e r a c i t y was 
c r i t i c a l t o t h e p r o s e c u t i o n o f t h e r a p e c h a r g e s 
a g a i n s t t h e d e f e n d a n t 

" I n Ex p a r t e D e n n i s , 730 So. 2d a t 141, t h i s 
C o u r t r e c o g n i z e d and s u m m a r i z e d S t a t e v. P u l i z z a n o , 
155 W i s . 2d 633, 456 N.W.2d 325 (1990 ), t o t h e 
e f f e c t t h a t 

" ' c o n s t i t u t i o n a l g u a r a n t e e s o f 
c o n f r o n t a t i o n and c o m p u l s o r y p r o c e s s 
r e q u i r e d t h a t t h e d e f e n d a n t be a b l e t o 
c r o s s - e x a m i n e s e v e n - y e a r - o l d v i c t i m a b o u t 
p r i o r s e x u a l a s s a u l t i n o r d e r t o r e b u t 
p r o s e c u t i o n ' s s u g g e s t i o n t h a t t h e v i c t i m 
c o u l d have p o s s e s s e d e x p l i c i t s e x u a l 
k n o w l edge o n l y i f d e f e n d a n t had c o m m i t t e d 
t h e c h a r g e d s e x u a l a s s a u l t . ' 

" P u l i z z a n o i s s i g n i f i c a n t f o r i t s r e c o g n i t i o n o f t h e 
p r o b a t i v e v a l u e o f e v i d e n c e o f p r i o r s e x u a l 
e x p e r i e n c e i n s u c h a c a s e . T h i r d - p a r t y - w i t n e s s 
t e s t i m o n y a b o u t t h e a l l e g e d v i c t i m ' s p r i o r s e x u a l 
e x p e r i e n c e , i f l i k e t h e s e x u a l a c t i v i t y a l l e g e d i n 
t h e c h a r g e b e i n g t r i e d , w o u l d be e q u a l l y p r o b a t i v e 
i n s u c h a c a s e . See Ex p a r t e D e n n i s , s u p r a . 

" T h e r e f o r e , t h e p r o s e c u t o r ' s o p e n i n g t h e d o o r t o 
[ t h e v i c t i m ' s ] p r i o r s e x u a l h i s t o r y e n t i t l e d [ t h e 
d e f e n d a n t ] t o r e b u t and t o i m p e a c h on t h e same 
p o i n t , i f [ t h e d e f e n d a n t ] , i n f a c t , had r e b u t t i n g 
e v i d e n c e on t h e same p o i n t . " 

D.L.H., 806 So. 2d a t 1193-94. 
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I n t h e p r e s e n t c a s e , C o c h r a n a l l e g e s t h a t C.K. opened t h e 

d o o r t o o t h e r w i s e i n a d m i s s i b l e e v i d e n c e c o n c e r n i n g h e r p a s t 

s e x u a l a c t i v i t y when she t e s t i f i e d , as f o l l o w s : 

" [ P r o s e c u t o r ] : What d i d you do a t t h e C h i l d 
A d v o c a c y C e n t e r ? 

" [ C . K . ] : W e l l , t h e y q u e s t i o n e d me s e v e r a l t i m e s . 
And I was v e r y r e l u c t a n t t o answer t h e q u e s t i o n s , 
b e c a u s e , i n t r u t h , I d i d n ' t want t o g e t [ C o c h r a n ] i n 
any t r o u b l e , b e c a u s e he had a c h i l d , and I n e v e r 
want t o h u r t h im o r h i s f a m i l y . B u t now t h a t I 
r e a l i z e d what had happened t o me and t h a t I had my 
c h i l d h o o d s t o l e n f r o m me, I d o n ' t want him t o be 
a b l e t o do t h i s t o somebody e l s e . So I made a 
s t a t e m e n t . " 

(R. 99-100.) S p e c i f i c a l l y , C o c h r a n a l l e g e s t h a t C.K.'s 

s t a t e m e n t t h a t " I had my c h i l d h o o d s t o l e n f r o m me" opened t h e 

d o o r t o e v i d e n c e c o n c e r n i n g h e r p a s t s e x u a l b e h a v i o r b e c a u s e , 

he s a y s , t h a t s t a t e m e n t "was a d i r e c t r e m a r k a b o u t h e r own 

c h a r a c t e r and l a c k o f p r i o r s e x u a l c o n d u c t and i m p l i e d t h a t 

C o c h r a n was t h e f i r s t p e r s o n w i t h whom she had engaged i n 

s e x u a l i n t e r c o u r s e . " C o c h r a n ' s b r i e f , a t 36. 

C o c h r a n ' s a l l e g a t i o n i s w i t h o u t m e r i t . C.K.'s s i m p l e 

s t a t e m e n t t h a t " I had my c h i l d h o o d s t o l e n f r o m me" d i d n o t 

open t h e d o o r t o e v i d e n c e c o n c e r n i n g h e r p a s t s e x u a l b e h a v i o r . 

C o n t r a r y t o C o c h r a n ' s a l l e g a t i o n , C.K.'s s t a t e m e n t d i d n o t 

d i r e c t l y a d d r e s s h e r p r i o r s e x u a l c o n d u c t o r i m p l y t h a t h e r 
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f i r s t s e x u a l e x p e r i e n c e was w i t h C o c h r a n . I n f a c t , C.K.'s 

s t a t e m e n t does n o t m e n t i o n s e x u a l c o n d u c t a t a l l . C.K.'s 

s t a t e m e n t i s n o t h i n g l i k e t h e e x p l i c i t s t a t e m e n t by t h e v i c t i m 

i n D.L.H. t h a t she "had n e v e r had any k i n d o f s e x u a l r e l a t i o n s 

w i t h anybody o t h e r t h a n t h e d e f e n d a n t . " C.K.'s s t a t e m e n t 

m e r e l y e x p r e s s e d h e r p e r s o n a l f e e l i n g s and e x p l a i n e d why she 

u l t i m a t e l y d e c i d e d t o t o t h e i n t e r v i e w e r s a t t h e C h i l d 

A d v o c a c y C e n t e r . E v i d e n c e o f s p e c i f i c p r i o r s e x u a l c o n d u c t by 

C.K. w o u l d n o t r e b u t h e r s t a t e m e n t t h a t she f e l t t h a t h e r 

c h i l d h o o d was s t o l e n f r o m h e r by h e r r e l a t i o n s h i p w i t h C o c h r a n 

n o r w o u l d s u c h e v i d e n c e have any d i r e c t l y p r o b a t i v e v a l u e . 

T h e r e f o r e , t h e t r i a l c o u r t d i d n o t e r r i n r e f u s i n g t o a l l o w 

C o c h r a n t o examine C.K. a b o u t h e r p a s t s e x u a l b e h a v i o r . 

N e x t , C o c h r a n a l l e g e s t h a t , a f t e r he had i n t r o d u c e d a 

p o r t i o n o f C.K.'s v i d e o e d i n t e r v i e w a t t h e C h i l d A d v o c a c y 

C e n t e r , t h e t r i a l c o u r t e r r o n e o u s l y a l l o w e d t h e S t a t e t o 

i n t r o d u c e t h e e n t i r e i n t e r v i e w i n t o e v i d e n c e . S p e c i f i c a l l y , 

C o c h r a n a l l e g e s t h a t t h e t r i a l c o u r t m i s c o n s t r u e d R u l e 106, 

A l a . R. E v i d . , w h i c h p r o v i d e s : "When a p a r t y i n t r o d u c e s p a r t 

o f e i t h e r a w r i t i n g o r r e c o r d e d s t a t e m e n t , an a d v e r s e p a r t y 

may r e q u i r e t h e i n t r o d u c t i o n a t t h a t t i m e o f any o t h e r p a r t o f 
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t h e w r i t i n g o r s t a t e m e n t t h a t o ught i n f a i r n e s s t o be 

c o n s i d e r e d c o n t e m p o r a n e o u s l y w i t h i t . " 7 C o c h r a n f u r t h e r 

a l l e g e s t h a t t h e a d m i s s i o n o f t h e e n t i r e v i d e o i n t e r v i e w 

a l l o w e d t h e S t a t e t o i m p r o p e r l y use p r i o r c o n s i s t e n t 

s t a t e m e n t s made by C.K. and t h a t , t h r o u g h t h e v i d e o i n t e r v i e w , 

" t h e S t a t e was a l l o w e d t o b o l s t e r i t s w i t n e s s ' s t e s t i m o n y 

a f t e r t h e c l o s e o f e v i d e n c e ... and t h e d e f e n s e was n o t 

a f f o r d e d e i t h e r an o p p o r t u n i t y t o c r o s s - e x a m i n e t h e t a p e d 

t e s t i m o n y n o r a s e c o n d o p p o r t u n i t y t o a d d r e s s t h e j u r y w i t h 

i t s own e v i d e n c e . " C o c h r a n ' s b r i e f , a t 41. 

B e f o r e t r i a l , C o c h r a n f i l e d a m o t i o n i n l i m i n e t o 

p r o h i b i t t h e S t a t e f r o m i n t r o d u c i n g t h e v i d e o i n t e r v i e w i n t o 

e v i d e n c e u n l e s s he a t t e m p t e d "some t y p e o f impeachment t h a t 

w o u l d make t h e p r i o r c o n s i s t e n t s t a t e m e n t r e l e v a n t . " (Supp. R. 

3-4.) W i t h o u t any o b j e c t i o n f r o m t h e S t a t e , t h a t m o t i o n was 

g r a n t e d . 

A t t r i a l , C.K. t e s t i f i e d t h a t C o c h r a n had t o l d h e r t h a t 

h i s p a r e n t s w o u l d have h e r k i l l e d i f she e v e r c a u s e d h im t o 

ge t i n t o t r o u b l e . To i m p e a c h t h a t t e s t i m o n y , C o c h r a n p l a y e d 

7 T h i s r u l e i s o f t e n r e f e r r e d t o as t h e " c o m p l e t e n e s s 
d o c t r i n e . " See, e.g, B e l i s l e v. S t a t e , 11 So. 3d 256, 284 
( A l a . C r i m . App. 2 0 0 7 ) . 
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a s h o r t p o r t i o n o f t h e v i d e o i n t e r v i e w i n w h i c h C.K. s t a t e d 

t h a t C o c h r a n n e v e r t o l d h e r t h a t he w o u l d k i l l h e r . The S t a t e 

t h e n moved t o i n t r o d u c e t h e e n t i r e i n t e r v i e w i n t o e v i d e n c e , 

b u t t h e S t a t e d i d n o t d e s i r e t o p u b l i s h t h e e n t i r e i n t e r v i e w 

t o t h e j u r y a t t h a t t i m e . 

C o c h r a n ' s c o u n s e l r e s p o n d e d : 

" I t ' s n o t a p r o b l e m w i t h t h a t i n t h e o r y . The 
p r o b l e m i s t h e y g e t i n some c o l l a t e r a l a l l e g a t i o n s 
w i t h o t h e r g i r l s t h a t n e v e r m a t e r i a l i z e d . I f we a r e 
g o i n g t o mark i t , i t i s g o i n g t o have t o r e m a i n 
u n d e r c o n t r o l o f t h e C o u r t , i f [ t h e members o f t h e 
j u r y ] want t o h e a r p a r t s o f i t , b e c a u s e t h e y c a n ' t 
h e a r t h o s e p a r t s . " 

(R. 147.) C o c h r a n ' s c o u n s e l f u r t h e r s t a t e d : " I have no 

p r o b l e m w i t h e v e r y t h i n g r e g a r d i n g him and h e r . But t h e r e a r e 

s e r i o u s e r r o r s b e c a u s e t h e a l l e g a t i o n s t h a t have n o t h i n g t o do 

w i t h him and h e r t a l k e d a b o u t on t h a t t a p e . " (R. 148.) 

The t r i a l c o u r t r u l e d : 

" W e l l , i f t h e j u r y w i s h e s t o h e a r t h e t a p e , I ' l l 
a d m i t i t . I f t h e y w i s h t o p l a y i t , t h e n , w e ' l l have 
b o t h c o u n s e l t h e r e . And any i s s u e t h a t i s o b j e c t e d 
t o can be o b j e c t e d t o a t t h a t t i m e . But w e ' l l a d m i t 
i t on t h a t b a s i s . " 

(R. 148.) C o c h r a n ' s c o u n s e l t h e n s t a t e d t h a t he had no 

o b j e c t i o n t o t h a t r u l i n g . (R. 148, 150.) When t h e t r i a l c o u r t 
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a d m i t t e d t h e v i d e o i n t e r v i e w i n t o e v i d e n c e , i t i n s t r u c t e d t h e 

j u r y i n a c c o r d a n c e w i t h t h e c o u r t ' s r u l i n g . (R. 150.) 

The r e m a i n d e r o f t h e v i d e o i n t e r v i e w was n e v e r p l a y e d f o r 

t h e j u r y d u r i n g t h e t r i a l . However, a f t e r t h e j u r y had 

r e t i r e d and began d e l i b e r a t i o n s and a f t e r t h e j u r y had 

i n d i c a t e d t h a t i t had r e a c h e d a v e r d i c t on some o f t h e c o u n t s 

a g a i n s t C o c h r a n , t h e j u r y r e q u e s t e d t o v i e w t h e v i d e o 

i n t e r v i e w . B e f o r e t h e v i d e o was p l a y e d f o r t h e j u r y , t h e 

p r o s e c u t o r and d e f e n s e c o u n s e l s t a t e d t h a t t h e y had a g r e e d 

t h a t a t w o - m i n u t e p o r t i o n o f t h e i n t e r v i e w needed t o be k e p t 

f r o m t h e j u r y and t h a t t h e y had a g r e e d t o s i m p l y t u r n down t h e 

volume d u r i n g t h a t p o r t i o n . The t r i a l c o u r t s t a t e d t h a t t h e 

agreement was " f i n e " and t h a t t h e c o u r t was " g o i n g t o depend 

upon you when you g e t t o t h a t p o i n t , t o impose w h a t e v e r 

r e d a c t i o n you b o t h can s t i p u l a t e t o . " (R. 268.) D u r i n g t h e 

p l a y i n g o f t h e v i d e o f o r t h e j u r y , t h e f o l l o w i n g o c c u r r e d : 

" [ D e f e n s e c o u n s e l ] : A p p a r e n t l y , t h e t i m e r i s o f f 
on t h e c o m p u t e r . 

" [ P r o s e c u t o r ] : I t h a s n ' t been f o r t y - t h r e e 
m i n u t e s . 

" [ D e f e n s e c o u n s e l ] : The t i m e r i s o f f on t h e 
c o m p u t e r . 
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" [ P r o s e c u t o r ] : W e ' l l jump f o r t h e r e c o r d two o r 
t h r e e m i n u t e s . 

" [ D e f e n s e c o u n s e l ] : I move f o r a m i s t r i a l . I t 
was i n a d v e r t e n t . We d i d o u r b e s t . And t h a t was my 
c o n c e r n a b o u t p l a y i n g t h i s t a p e . 

" [ P r o s e c u t o r ] : T h e r e i s no damage. She s a i d he 
d a t e d someone b e f o r e h e r . T h a t i s t h e o n l y one she 
knew he d a t e d . That i s a l l she s a i d . 

"The C o u r t : I'm n o t g o i n g t o d e c l a r e a m i s t r i a l 
on t h a t . I f you want t o e x c u s e t h e j u r y and l i s t e n 
t o t h e p o r t i o n t h a t you want t o r e d a c t . P r i o r t o t h e 
b e g i n n i n g , I a s k e d b o t h o f you t o s t i p u l a t e and 
a g r e e . I f you want t o e x c u s e t h e j u r y , l e t ' s have 
t h e m o t i o n . 

" [ D e f e n s e c o u n s e l ] : Y e s , s i r . 

"The C o u r t : L a d i e s and g e n t l e m e n , e x e r c i s e day 
two. I f you w o u l d p l e a s e go b a c k t o t h e j u r y room 
w h i l e we d i s c u s s a t e c h n i c a l i s s u e . 

"(Whereupon, t h e f o l l o w i n g o c c u r r e d o u t o f t h e 
h e a r i n g and p r e s e n c e o f t h e j u r y . ) 

" [ D e f e n s e c o u n s e l ] : J u d g e , f o r t h e r e c o r d , I 
want t o r e c a p what has happened y e s t e r d a y and j u s t 
h a p pened now. Y e s t e r d a y when t h e S t a t e i n d i c a t e d 
a f t e r I had i m p e a c h e d [C.K.] f r o m p o r t i o n s o f t h i s 
t a p e t h a t t h e y w a n t e d t o v i e w t h e r e s t o f t h e t a p e , 
I e x p r e s s e d r e s e r v a t i o n s a b o u t c e r t a i n p o r t i o n s o f 
t h i s t a p e . 

"We u l t i m a t e l y a g r e e d , you know, i f we c o u l d 
r e d a c t p o r t i o n s I had c o n c e r n s a b o u t , w h i c h were t h e 
p o r t i o n s t h a t d i s c u s s e d him a l l e g e d l y d a t i n g o t h e r 
t e e n a g e r s , t h a t i t c o u l d be p l a y e d . So what I d i d 
t h e n was t o on a c o m p u t e r t h a t was p r o v i d e d , I f o u n d 
t h e l o c a t i o n t i m e stamped where t h o s e p o r t i o n s were 
d i s c u s s e d . That was a c o m p u t e r . 
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"Now, t o d a y , we a r e p l a y i n g t h i s on a TV DVD 
p l a y e r . And I have no t e c h n o l o g i c a l i d e a how come 
t h e t i m e stamp w o u l d have been d i f f e r e n t , b u t i t i s . 

"We a t t e m p t e d t o t a k e a l l p r e c a u t i o n s . No one's 
f a u l t . B u t now t h e j u r y has h e a r d a s i t u a t i o n where 
he has a l l e g e d l y d a t e d a n o t h e r s e v e n t e e n - y e a r - o l d 
g i r l . T h a t i s a l l t h e y have h e a r d t o t h i s p o i n t . B u t 
I t h i n k g i v e n t h e n a t u r e o f t h e c a s e and a l l t h e 
f a c t s s u b m i t t e d , w h i c h I d o n ' t need t o r e s t a t e h e r e , 
I t h i n k i t i s p r e j u d i c i a l . I w o u l d f o r m a l l y move f o r 
a m i s t r i a l on t h e c o u n t s f o r w h i c h a v e r d i c t has n o t 
been r e a c h e d . 

" [ P r o s e c u t o r ] : J u d g e , i n r e s p o n s e , b a s i c a l l y , 
t h e f a c t u a l s i t u a t i o n as d e f e n s e c o u n s e l has r e l a t e d 
i s a c c u r a t e , e x c e p t f o r t h e f a c t t h a t a l l she s a i d 
i s -- and t h e e v i d e n c e w o u l d show t h a t a l l she s a i d 
was, I o n l y know him o f d a t i n g one o t h e r p e r s o n . And 
she s a i d -- I t h i n k , she s a i d b e f o r e I g o t i t 
p a u s e d , a g i r l a b o u t my age. 

" W e l l , a t t h e t i m e o f t h i s q u e s t i o n i n g , s h e ' s 
e i g h t e e n . C o u n s e l has r e l a t e d t h a t t h e g i r l was 
s e v e n t e e n . That i s n o t i l l e g a l . So i t i s n o t 
a l l e g i n g an i l l e g a l a c t on t h e d e f e n d a n t . I t i s n o t 
even a c r i m i n a l a c t o f any k i n d . I t i s n o t 
p r e j u d i c i a l t o t h e d e f e n d a n t . 

" B u t , i n any e v e n t , t h a t i s a l l t h e y h e a r d a t 
t h i s p o i n t . Not t h a t he has done a n y t h i n g o r d i d 
a n y t h i n g w i t h h e r o r a n y t h i n g e l s e . 

" [ D e f e n s e c o u n s e l ] : B u t h a v i n g h e a r d t h a t , i t i s 
g o i n g t o be w i l d s p e c u l a t i o n now. 

"The C o u r t : W e l l , I'm n o t s u r e t h a t I a g r e e w i t h 
w i l d s p e c u l a t i o n . And I'm n o t g o i n g t o g r a n t y o u r 
m o t i o n f o r a m i s t r i a l . You know, t h e r e d a c t i o n , b o t h 
s i d e s knew a b o u t t h e r e d a c t i o n . I t a p p e a r s t o me 
t h i s was one l i m i t e d s i t u a t i o n . And I d o n ' t f i n d 
t h a t i t i s p r e j u d i c i a l . 
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" I do s u g g e s t t h a t i f t h e j u r y wants t o c o n t i n u e 
t o l i s t e n t o t h i s t a p e , t h a t you g e t t o g e t h e r and 
s t i p u l a t e . We s t a r t e d t h i s on t h a t b a s i s . And f o r 
w h a t e v e r r e a s o n , i t ' s t h e r e . You b o t h have had t h i s 
t a p e t h r o u g h d i s c o v e r y . You b o t h have r e v i e w e d i t 
numerous t i m e s . I f t h e r e i s any o t h e r p o r t i o n t h a t 
you w i s h t o o b j e c t t o and c o v e r , l e t ' s do i t now. 

" [ P r o s e c u t o r ] : J u d g e , I t h i n k we a r e i n 
agreement i t i s a t w o - m i n u t e p e r i o d t h a t s h e ' s 
d i s c u s s i n g t h i s t h a t we s t o p p e d a t t h e b e g i n n i n g o f . 
I w o u l d l i k e t o w h i l e t h e j u r y i s o u t p l a y t h i s and 
l e t ' s r e a c h an agreement where we can p i c k i t up 
f r o m t h e r e and go f o r w a r d . 

" [ D e f e n s e c o u n s e l ] : I t h i n k t h a t i s a g r e e a b l e . 
J u d g e . 

"(Whereupon t h e t a p e was r e v i e w e d by c o u n s e l , 
d u r i n g w h i c h , t h e f o l l o w i n g o c c u r r e d . ) 

" [ D e f e n s e c o u n s e l ] : Maybe I f o r g o t t h a t l i t t l e 
f i f t e e n s e c o n d c l i p t h a t t a l k e d a b o u t t h a t . And 
t h e r e i s a d d i t i o n a l -¬

" [ P r o s e c u t o r ] : The t o t a l t i m e i s r i g h t . 
"(Whereupon, c o u n s e l c o n t i n u e d t o r e v i e w t h e 

DVD.) 

f i 

" [ D e f e n s e c o u n s e l ] : J u d g e , f o r t h e r e c o r d , I 
a p o l o g i z e . A p p a r e n t l y , t h a t l i t t l e b l u r b a b o u t t h e 
s e v e n t e e n - y e a r - o l d was n o t i n t h e p a r t o f what I 
t h o u g h t i t was. T h e r e i s more l a t e r . I j u s t f o r g o t 
a b o u t t h a t l i t t l e b l u r b . I d i d n ' t r e a l i z e i t was 
t h e r e . So i t wasn't a p p a r e n t l y -¬

"The C o u r t : W e l l , I d o n ' t f i n d t h a t i t i s 
p r e j u d i c i a l , c o u n s e l . I t h i n k y o u r main c o n c e r n l i e s 

46 



CR-10-0516 

w i t h t h e o t h e r s e c t i o n t h a t you e x a m i n e d p r i o r t o 
t h a t t i m e . 

" [ D e f e n s e c o u n s e l ] : R i g h t . I j u s t want t h e 
r e c o r d t o be c l e a r t h a t t h a t w asn't a n y b o d y ' s f a u l t , 
b u t mine f o r g e t t i n g t h a t t h a t was t h e r e . 

"The C o u r t : We a r e n o t c a s t i n g any d i s p e r s i o n s 
[ s i c ] t o e i t h e r s i d e . We want t o make s u r e t h a t b o t h 
o f you i n f u r t h e r p l a y o f t h e t a p e s t i p u l a t e as t o 
t h o s e p o r t i o n s t h a t s h o u l d be r e d a c t e d . 

" [ P r o s e c u t o r ] : I t i s t h e same p l a c e we t a l k e d 
a b o u t . That was j u s t a p a r t t h a t was m i s s e d . 

"The C o u r t : A l l r i g h t . So a r e we a g r e e d upon t h e 
p r o c e d u r e s t o s t o p t h e DVD a t t h e p a r t i c u l a r p l a c e ? 

" [ P r o s e c u t o r ] : Y e s , s i r , I t h i n k s o . We s t i l l 
a g r e e t o t h e same numbers t h a t we had b e f o r e t o s t o p 
and f a s t f o r w a r d . 

" [ D e f e n s e c o u n s e l ] : J u d g e , g i v e n what t h e y d i d 
h e a r , and i t ' s c l e a r what t h e y h e a r d , t h a t he had 
p o s s i b l y d a t e d a g i r l t h a t was s e v e n t e e n , I a s k f o r 
maybe a c a u t i o n a r y i n s t r u c t i o n t h a t h i s r e l a t i o n s h i p 
w i t h a n o t h e r s e v e n t e e n - y e a r - o l d g i r l i s n o t r e l e v a n t 
t o t h i s c a u s e . 

"The C o u r t : T h a t i s n o t a p r o b l e m w i t h me. Do 
you have an o b j e c t i o n t o t h a t ? 

" [ P r o s e c u t o r ] : I g u e s s n o t , J u d g e . 

" [ D e f e n s e c o u n s e l ] : And I w o u l d a s k f o r i t when 
t h e y come b a c k i n . 

"The C o u r t : L e t ' s j u s t be s u r e we've g o t i t s e t . 

47 



CR-10-0516 

" [ P r o s e c u t o r ] : We a r e p a s t t h e p a r t . We a r e 
g o i n g b a c k t o where we l e f t o f f . 

" [ D e f e n s e c o u n s e l ] : A f t e r Mr. C o c h r a n g r a b b e d my 
a t t e n t i o n and a f t e r f u r t h e r d i s c u s s i o n w i t h him, 
w e ' l l w a i v e t h a t c a u t i o n a r y i n s t r u c t i o n t h a t I j u s t 
r e q u e s t e d . 

"The C o u r t : I t ' s up t o you, c o u n s e l . B e f o r e t h e 
j u r y comes i n , l e t t h e r e c o r d show t h a t c o u n s e l f o r 
d e f e n s e w a i v e d any c a u t i o n a r y i n s t r u c t i o n r e g a r d i n g 
t h e r e f e r e n c e t o a s e v e n t e e n - y e a r - o l d as c o n t a i n e d 
on t h e DVD. 

" A l l r i g h t . A r e we r e a d y ? W i l l t h e p a r t i e s 
resume t h e i r p l a c e s and l e t ' s g e t them i n . A l l 
r i g h t . 

"(Whereupon, t h e f o l l o w i n g o c c u r r e d i n t h e 
h e a r i n g and p r e s e n c e o f t h e j u r y . ) 

"The C o u r t : Okay. L e t ' s b e g i n t h e t a p e a g a i n . 

"(Whereupon, t h e t a p e was p l a y e d i n t h e h e a r i n g 
and p r e s e n c e o f t h e j u r y , a f t e r w h i c h , t h e f o l l o w i n g 
o c c u r r e d . ) 

"The C o u r t : A l l r i g h t . L a d i e s and g e n t l e m e n o f 
t h e j u r y , you can resume y o u r d e l i b e r a t i o n s . 

"(Whereupon, t h e j u r y was e x c u s e d t o c o n t i n u e 
d e l i b e r a t i o n s , a f t e r w h i c h , t h e f o l l o w i n g o c c u r r e d 
o u t o f t h e p r e s e n c e and h e a r i n g o f t h e j u r y . ) 

" [ D e f e n s e c o u n s e l ] : J u d g e , j u s t t o r e c a p a 
l i t t l e b i t . And t h e D i s t r i c t A t t o r n e y t h i n k s I'm 
r e m e m b e r i n g i t wrong. I ' l l l e t him g i v e how he 
remembers i t . But y e s t e r d a y when t h i s w h o l e i s s u e 
a b o u t p l a y i n g t h e t a p e came up, how i t came up was 
I was i m p e a c h i n g [C.K.] w i t h p o r t i o n s o f t h a t t a p e 
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we j u s t saw where she had s t a t e d on t h e s t a n d t h a t 
she d i d n o t r e c a l l , s t a t i n g t h a t he had n o t t o l d h e r 
he w o u l d k i l l h e r . I p l a y e d s i m p l y t h a t p o r t i o n o f 
t h e t a p e t o r e f r e s h h e r memory. 

"She t h e n a d m i t t e d he d i d n o t t e l l h e r he w i l l 
k i l l h e r . A f t e r t h a t , I f o r g e t e x a c t l y how l o n g 
a f t e r t h a t , t h e S t a t e moved t o i n t r o d u c e t h e e n t i r e 
v i d e o t a p e . I t h i n k I o b j e c t e d i n t e r m s o f s t a t i n g 
t h a t s i m p l y b e c a u s e she p u t i t i n i s s u e by d e n y i n g 
and r e m e m b e r i n g t h a t s t a t e m e n t , I d i d n o t b e l i e v e 
t h e e n t i r e t a p e s h o u l d be a d m i t t e d . 

"And, f o r t h e r e c o r d , she had j u s t v i e w e d t h e 
t a p e p r o b a b l y an h o u r b e f o r e t h a t . So h e r memory 
s h o u l d have been p r e t t y f r e s h i n r e m e m b e r i n g t h a t 
s t a t e m e n t t h a t she had s u b s e q u e n t l y d e n i e d . 

was 
" T h e r e a f t e r , a f t e r t h e C o u r t i n d i c a t e d t h a t i t 
i n c l i n e d t o a d m i t t h e t a p e , I t h e n s i m p l y 

s t a t e d , w e l l , J u d g e , we need t o r e d a c t c e r t a i n 
p o r t i o n s , w h i c h we've done. And s i n c e t h e n , I 've 
n e v e r r a i s e d an o b j e c t i o n . 

" I s i m p l y want t h e r e c o r d t o r e f l e c t so t h a t f o r 
t h e r e c o r d w i t h o u t any r e v i e w i n c o u r t h a v i n g t o 
p l a y t h e t a p e , t h a t t h i s t a p e , w h i c h was an h o u r and 
t w e n t y - t w o m i n u t e s l o n g , and t h e r e was p r o b a b l y 
a b o u t t h r e e o r f o u r m i n u t e s t h a t were s k i p p e d , n o t 
i n c l u d i n g t h e p a r t s t h a t were s k i p p e d when t h e r e was 
no s p e a k i n g . So t h e r e was p r o b a b l y -- t h e amount o f 
i n t e r v i e w t h a t t h e j u r y w a t c h e d was, I w o u l d r o u g h l y 
g u e s s , a b o u t an h o u r and f i f t e e n m i n u t e s . 

" I t e n compassed p r e t t y much t h e e n t i r e 
a l l e g a t i o n s o f t h i s c a s e , n o t o n l y any t h r e a t s o r 
t h r e a t s t h a t were n o t made. I t d i s c u s s e d a l l t h e 
s e x u a l a c t i v i t y a l l e g e d b e f o r e she t u r n e d s i x t e e n . 
I t d i s c u s s e d s e x u a l a c t i v i t y a f t e r she t u r n e d 
s i x t e e n . I t d i s c u s s e d c h i l d p o r n o g r a p h y -- w e l l , t h e 
a l l e g e d p i c t u r e s o f h e r n a k e d , t a k e n a l l e g e d l y by -¬
I d o n ' t know i f she e v e r s a i d he a c t u a l l y t o o k them. 
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But t h a t she s e n t t o h i s phone t h a t were on h i s 
phone. 

"So, b a s i c a l l y , J u d g e , she has had t h e 
o p p o r t u n i t y now t o t e s t i f y t w i c e . And n o t o n l y 
t w i c e , b u t she has now on t h e s e c o n d day o f 
d e l i b e r a t i o n s been a l l o w e d t o t e s t i f y i n f r o n t o f 
t h i s j u r y . And i t ' s been y e s t e r d a y t h a t Mr. C o c h r a n 
was a l l o w e d t o t e s t i f y . 

"So I t h i n k t h i s t a p e u n f a i r l y f o c u s e s -- n o t 
e x a c t l y what I want t o p u t -- f o c u s e s t h e j u r y ' s 
a t t e n t i o n t o h e r t e s t i m o n y and h e r t e s t i m o n y a l o n e . 
E m p h a s i z e i s t h e word I w a n t e d , J u d g e . I t u n f a i r l y 
e m p h a s i z e s h e r t e s t i m o n y a l o n e . Not o n l y t h e y g o t t o 
h e a r a n o t h e r h o u r and f i f t e e n m i n u t e s o f t e s t i m o n y , 
b u t t h e y ' v e j u s t now g o t t o h e a r i t i n t h e m i d d l e o f 
t h e i r d e l i b e r a t i o n s . 

"So, b e c a u s e o f a l l t h a t , I ' l l renew my 
o b j e c t i o n made f r o m y e s t e r d a y . I t i s t o o l a t e t o 
have them undo i t . So I g u e s s I w o u l d move f o r a 
m i s t r i a l . I'm s u r e t h e C o u r t i s n o t g o i n g t o g r a n t 
i t . B ut I'm n o t s u r e i f I have t o do t h a t t o p r o t e c t 
my r e c o r d h e r e . And so I move f o r i t . And I t h i n k 
t h a t i s a l l I h a v e . 

" [ P r o s e c u t o r ] : J u d g e , j u s t i n r e s p o n s e , and I 
d i d n ' t b r i n g t h e r u l e s o f e v i d e n c e b a c k up, b e c a u s e 
I t h o u g h t we were done w i t h them. But t h e r u l e s o f 
e v i d e n c e s p e c i f i c a l l y p r o v i d e t h a t i f one p a r t y u s e s 
any p o r t i o n o f a document o r t a p e t o i m p e a c h a 
p a r t y , t h e n , t h e a d v e r s e p a r t y may c h o o s e any 
p o r t i o n s t h a t i t w i s h e s o r i n t r o d u c e t h e e n t i r e 
document. That i s e f f e c t i v e l y what we've done. 

" I t i s i n e v i d e n c e . The j u r y has a r i g h t t o see 
i t . We have t h r o u g h s t i p u l a t i o n s e d i t e d o u t t h e 
p o r t i o n s t h a t were r e q u e s t e d t o be e d i t e d o u t by t h e 
d e f e n s e . And we have s k i p p e d t h o s e . They have n o t 
been p l a y e d t o t h e j u r y . And, t h e r e f o r e , we s u b m i t 
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t h a t a m i s t r i a l i s i n a p p r o p r i a t e . And t h e e v i d e n c e 
was p r o p e r l y p l a y e d t o t h e j u r y . 

" [ D e f e n s e c o u n s e l ] : I f I may p u t on t h e r e c o r d 
j u s t i n r e s p o n s e , J u d g e , I t h i n k t h a t t h e r u l e , t h e 
i n t e n t o f t h e r u l e i s t h e r e be a c o m p l e t e 
u n d e r s t a n d i n g o f t h e e n t i r e s t a t e m e n t so t h a t t h e r e 
i s n o t a m i s l e a d i n g . So I w o u l d s u b m i t t h a t what t h e 
r u l e meant i n a c a s e l i k e t h i s was t h e e n t i r e 
s t a t e m e n t i n v o l v i n g any a l l e g e d t h r e a t s o r even f e a r 
on h e r p a r t . 

" I d o n ' t b e l i e v e t h a t i t s h o u l d a l l o w e v e r y 
s i n g l e s u b j e c t t h a t has n o t h i n g t o do w i t h t h e 
i m p e a c h e d t e s t i m o n y . And even i f i t d o e s . J u d g e , I 
w o u l d a r g u e t h i s , t h a t C o n s t i t u t i o n a l l y t h a t w o u l d 
be a v i o l a t i o n o f due p r o c e s s when i t j u s t u n f a i r l y 
-- s i m p l y , when a d e f e n d a n t i n a c r i m i n a l c a s e i s 
f o r c e d t o i m p e a c h a w i t n e s s ' s t e s t i m o n y when t h a t 
w i t n e s s d e n i e s k n o wledge o f a s t a t e m e n t , w h i c h she 
an h o u r b e f o r e had r e v i e w e d , w h i c h she had d i r e c t l y 
c o n t r a d i c t e d on t h e w i t n e s s s t a n d and was t h e n 
c o r r e c t e d by t h e impeachment, t h e d e f e n s e had no 
c h o i c e b u t t o have t o i m p e a c h h e r w i t h t h a t b e c a u s e 
i t was an i m p o r t a n t p i e c e o f t e s t i m o n y . And by t h e i r 
own hand, t h e y can b o o t s t r a p t h i s e n t i r e a d d i t i o n a l 
t e s t i m o n y . I t h i n k i t i s a v i o l a t i o n o f due p r o c e s s 
u n d e r t h e C o n s t i t u t i o n o f Alabama and t h e U n i t e d 
S t a t e s o f A m e r i c a . Thank you. J u d g e . 

"The C o u r t : M o t i o n f o r m i s t r i a l i s d e n i e d . " 

(R. 269-82.) 

I n i t i a l l y , i t a p p e a r s t h a t t h e t r i a l c o u r t i m p r o p e r l y 

r e o p e n e d t h e c a s e a f t e r t h e c a s e had been s u b m i t t e d t o t h e 

j u r y b e c a u s e t h e c o u r t a l l o w e d o b j e c t i o n s c o n c e r n i n g w h i c h 
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p o r t i o n s o f t h e v i d e o i n t e r v i e w c o u l d be p u b l i s h e d t o t h e j u r y 

a f t e r t h e j u r y had r e t i r e d and began d e l i b e r a t i o n s . See C a v e r  

v. S t a t e , 52 So. 3d 570, 573 ( A l a . C r i m . App. 2010) ( s t a t i n g 

t h a t "' [ a ] l t h o u g h i t i s w i t h i n t h e d i s c r e t i o n o f t h e t r i a l 

c o u r t t o r e o p e n t h e c a s e a f t e r t h e c l o s e o f e v i d e n c e , i t i s 

c l e a r t h a t c a s e s c o n s t r u i n g § 1 5 - 1 4 - 4 [ , A l a . Code 1975] have 

c o n s i s t e n t l y h e l d i t t o be e r r o r t o do so a f t e r s u b m i s s i o n o f 

t h e c a s e t o t h e j u r y ' " ( q u o t i n g H a r r i s v. S t a t e , 371 So. 2d 

979, 983 ( A l a . C r i m . App. 1 9 7 9 ) ) ) . Thus, t h e r e may w o u l d be 

m e r i t t o C o c h r a n ' s argument on a p p e a l t h a t he was n o t a f f o r d e d 

an o p p o r t u n i t y t o c r o s s - e x a m i n e C.K. o r t o a d d r e s s t h e j u r y 

a f t e r t h e v i d e o i n t e r v i e w was p r e s e n t e d t o t h e j u r y ; h owever, 

C o c h r a n s p e c i f i c a l l y a g r e e d t o t h e p r o c e d u r e t h a t was u s e d by 

t h e t r i a l c o u r t , and he t h u s i n v i t e d t h e e r r o r . 

"A p a r t y c a n n o t assume i n c o n s i s t e n t p o s i t i o n s a t 
t r i a l and on a p p e a l , and a p a r t y c a n n o t a l l e g e as 
e r r o r p r o c e e d i n g s i n t h e t r i a l c o u r t t h a t were 
i n v i t e d by him o r were a n a t u r a l c o n s e q u e n c e o f h i s 
own a c t i o n . L e v e r e t t v. S t a t e , 462 So. 2d 972 ( A l a . 
C r . App. 1 9 8 4 ) , c e r t . d e n i e d , 462 So. 2d 972 ( A l a . 
1 9 8 5 ) . A d e f e n d a n t c a n n o t i n v i t e e r r o r by h i s 
c o n d u c t and l a t e r p r o f i t by t h e e r r o r . Timmons v.  
S t a t e , 487 So. 2d 975 ( A l a . C r . A p p . ) , c e r t . d e n i e d , 
487 So. 2d 975 ( A l a . 1 9 8 6 ) . " 

F o u n t a i n v. S t a t e , 586 So. 2d 277, 282 ( A l a . C r i m . App. 1 9 9 1 ) . 
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I n t h e p r e s e n t c a s e , C o c h r a n s p e c i f i c a l l y a g r e e d t o t h e 

p r o c e d u r e u s e d by t h e t r i a l c o u r t t o p r e s e n t t h e v i d e o 

i n t e r v i e w t o t h e j u r y . C o c h r a n knew b e f o r e t h e i n t e r v i e w was 

p l a y e d f o r t h e j u r y t h a t he w o u l d n o t be a b l e t o c r o s s - e x a m i n e 

C.K. f u r t h e r b a s e d on t h e v i d e o o r t o p r e s e n t a d d i t i o n a l 

argument t o t h e j u r y b e c a u s e t h e j u r y had a l r e a d y began 

d e l i b e r a t i n g . Thus, C o c h r a n c o u l d have o b j e c t e d b e f o r e t h e 

v i d e o was p l a y e d f o r t h e j u r y . I n s t e a d , C o c h r a n s p e c i f i c a l l y 

a g r e e d t o p u b l i s h t h e v i d e o t o t h e j u r y a f t e r i t had r e t i r e d 

w i t h t h e s o l e c o n d i t i o n t h a t he w o u l d be a b l e t o make 

o b j e c t i o n s as t h e v i d e o was p l a y e d . O n l y a f t e r t h e j u r y had 

v i e w e d t h e i n t e r v i e w and t h e v i e w i n g had n o t gone a c c o r d i n g t o 

C o c h r a n ' s w i s h e s , C o c h r a n o b j e c t e d t o n o t b e i n g a b l e t o c r o s s -

examine C.K. f u r t h e r o r t o p r e s e n t a d d i t i o n a l argument t o t h e 

j u r y . A d e f e n d a n t c a n n o t s p e c i f i c a l l y a g r e e t o an e r r o n e o u s 

p r o c e d u r e and t h e n a t t e m p t t o b e n e f i t f r o m t h a t e r r o r by 

o b t a i n i n g a m i s t r i a l a f t e r t h a t p r o c e d u r e has been c o m p l e t e d . 

B e c a u s e C o c h r a n i n v i t e d t h e t r i a l c o u r t t o p u b l i s h t h e v i d e o 

i n t e r v i e w t o t h e j u r y a f t e r i t had began i t s d e l i b e r a t i o n s , he 

i s e s t o p p e d f r o m a r g u i n g t h a t t h a t p r o c e d u r e e r r o n e o u s l y 

p r e v e n t e d him f r o m e x a m i n i n g C.K. b a s e d on t h e i n t e r v i e w and 
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f r o m p r e s e n t i n g a d d i t i o n a l argument t o t h e j u r y b a s e d on t h e 

i n t e r v i e w . 

F u r t h e r , C o c h r a n ' s a r g u m e n t s t h a t t h e t r i a l c o u r t 

e r r o n e o u s l y a d m i t t e d t h e v i d e o i n t e r v i e w b a s e d on an 

i n a c c u r a t e i n t e r p r e t a t i o n o f R u l e 106, A l a . R. E v i d . , and t h a t 

t h e a d m i s s i o n o f t h e i n t e r v i e w a l l o w e d t h e S t a t e t o i m p r o p e r l y 

use p r i o r c o n s i s t e n t s t a t e m e n t s made by C.K. a r e w a i v e d 

b e c a u s e he d i d n o t make a t i m e l y o b j e c t i o n b a s e d on e i t h e r o f 

t h o s e g r o u n d s i n t h e t r i a l c o u r t . I n S h o u l d i s v. S t a t e , 953 

So. 2d 1275 ( A l a . C r i m . App. 2 0 0 6 ) , t h i s C o u r t h e l d : 

" [ I ] n o r d e r f o r t h i s c o u r t t o r e v i e w an a l l e g e d 
e r r o n e o u s a d m i s s i o n o f e v i d e n c e , a t i m e l y o b j e c t i o n 
must be made t o t h e i n t r o d u c t i o n o f t h e e v i d e n c e , 
s p e c i f i c g r o u n d s f o r t h e o b j e c t i o n s h o u l d be s t a t e d , 
and a r u l i n g on t h e o b j e c t i o n must be made by t h e 
t r i a l c o u r t . See Ingram v. S t a t e , 729 So. 2d 883 
( A l a . C r i m . App. 1 9 9 6 ) . 'When a t i m e l y o b j e c t i o n a t 
t h e t i m e o f t h e a d m i s s i o n o f t h e e v i d e n c e i s n o t 
made, t h e i s s u e i s n o t p r e s e r v e d f o r t h i s C o u r t ' s 
r e v i e w . ' Z i g l a r v. S t a t e , 62 9 So. 2d 43, 47 ( A l a . 
C r i m . App. 1 9 9 3 ) . " 

953 So. 2d a t 1284. 

I n t h e p r e s e n t c a s e , when t h e v i d e o i n t e r v i e w was 

a d m i t t e d i n t o e v i d e n c e , C o c h r a n ' s c o u n s e l d i d n o t make any 

o b j e c t i o n s . I n f a c t , C o c h r a n ' s c o u n s e l s p e c i f i c a l l y s t a t e d 

t h a t he had no o b j e c t i o n s t o t h e a d m i s s i o n o f t h e i n t e r v i e w so 
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l o n g as he c o u l d o b j e c t t o t h e p o r t i o n s o f t h e i n t e r v i e w t h a t 

i n v o l v e d a l l e g a t i o n s c o n c e r n i n g C o c h r a n and g i r l s o t h e r t h a n 

C.K. I n a c c o r d a n c e w i t h t h e w i s h e s o f C o c h r a n ' s c o u n s e l , 

t h o s e p o r t i o n s o f t h e i n t e r v i e w were r e d a c t e d when t h e v i d e o 

was p l a y e d f o r t h e j u r y . When t h e i n t e r v i e w was a d m i t t e d i n t o 

e v i d e n c e , C o c h r a n ' s c o u n s e l d i d n o t m e n t i o n t h e c o m p l e t e n e s s 

d o c t r i n e c o n t a i n e d i n R u l e 106 o r t h e a l l e g e d l y i m p r o p e r use 

o f C.K.'s p r i o r c o n s i s t e n t s t a t e m e n t s t o b o l s t e r h e r 

t e s t i m o n y . N e i t h e r t h e c o m p l e t e n e s s d o c t r i n e n o r t h e use o f 

C.K.'s s t a t e m e n t s t o b o l s t e r h e r t e s t i m o n y was m e n t i o n e d u n t i l 

a f t e r t h e v i d e o had been p l a y e d f o r t h e j u r y d u r i n g t h e j u r y ' s 

d e l i b e r a t i o n s . B e c a u s e C o c h r a n d i d n o t make a s p e c i f i c 

o b j e c t i o n b a s e d on e i t h e r o f t h o s e g r o u n d s a t t h e t i m e t h e 

v i d e o i n t e r v i e w was o f f e r e d by t h e S t a t e , h i s a l l e g a t i o n s a r e 

n o t p r e s e r v e d f o r o u r r e v i e w . 

F i n a l l y , C o c h r a n a l l e g e s t h a t t h e t r i a l c o u r t e r r o n e o u s l y 

d e n i e d h i s m o t i o n t o p r e s e n t e v i d e n c e i n d i c a t i n g t h a t C.K. had 

p r o v i d e d s e x u a l l y e x p l i c i t p h o t o g r a p h s o f h e r s e l f t o a n o t h e r 

p e r s o n i n t h e p a s t . C o c h r a n had a s k e d t h e t r i a l c o u r t t o 

a l l o w D a n i e l L e w i s t o t e s t i f y t h a t C.K. had s e n t s e x u a l l y 

e x p l i c i t p h o t o g r a p h s o f h e r s e l f t o him. I n t h e t r i a l c o u r t , 
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C o c h r a n ' s c o u n s e l s t a t e d t h a t he d e s i r e d t o p r e s e n t L e w i s ' s 

t e s t i m o n y t o s u p p o r t t h e d e f e n s e ' s t h e o r y t h a t "[C.K. was] t h e 

one t h a t t o o k t h e p h o t o g r a p h o f h e r and Mr. C o c h r a n and had i t 

d e v e l o p e d . And s h e ' s t h e one t h a t p r o d u c e d i t and p o s s e s s e d 

i t , b e c a u s e we t h i n k t h a t i f s h e ' s i n c l i n e d t o s e n d p i c t u r e s 

o f h e r s e l f t o Mr. L e w i s , t h e n , t h a t i s r e l e v a n t i n s u p p o r t o f 

o u r b e l i e f t h a t she t o o k t h e s e p i c t u r e s o f h e r and Mr. 

C o c h r a n . " (R. 19.) On a p p e a l , C o c h r a n a l l e g e s t h a t " t h i s 

e v i d e n c e , c o m b i n e d w i t h [C.K.'s] a d m i s s i o n t h a t she d e v e l o p e d 

t h e p h o t o made t h e b a s i s o f t h e p o r n o g r a p h y c h a r g e i n t h i s 

c a s e , w o u l d have s u p p o r t e d C o c h r a n ' s d e f e n s e t h a t [C.K.] t o o k 

t h e p h o t o , p r o d u c e d i t , and p l a c e d i t i n h i s r e s i d e n c e w i t h o u t 

h i s k n o w l e d g e , p o s s i b l y i n a n t i c i p a t i o n o f h i s a r r e s t . " 

C o c h r a n ' s b r i e f , a t 43. The t r i a l c o u r t h e l d t h a t L e w i s ' s 

t e s t i m o n y w o u l d be i r r e l e v a n t . (R. 19-20.) 

A l t h o u g h n o t a d d r e s s e d by e i t h e r p a r t y o r t h e t r i a l 

c o u r t , i t a p p e a r s t h a t L e w i s ' s t e s t i m o n y w o u l d be i n a d m i s s i b l e 

u n d e r A l a bama's r a p e - s h i e l d r u l e . As n o t e d e a r l i e r , t h a t r u l e 

p r o v i d e s t h a t " [ i ] n any p r o s e c u t i o n f o r c r i m i n a l s e x u a l 

c o n d u c t ... e v i d e n c e r e l a t i n g t o t h e p a s t s e x u a l b e h a v i o r o f 

t h e c o m p l a i n i n g w i t n e s s ... s h a l l n o t be a d m i s s i b l e , " u n l e s s 

56 



CR-10-0516 

" s u c h p a s t s e x u a l b e h a v i o r d i r e c t l y i n v o l v e d t h e p a r t i c i p a t i o n 

o f t h e a c c u s e d . " R u l e 412, A l a . R. E v i d . I n t h e p r e s e n t c a s e , 

i t a p p e a r s t h a t t e s t i m o n y r e l a t i n g t o s e x u a l l y e x p l i c i t 

p h o t o g r a p h s o f t h e c o m p l a i n i n g w i t n e s s , C.K., t h a t were 

a l l e g e d l y t a k e n i n t h e p a s t and s e n t t o someone o t h e r t h a n 

C o c h r a n i s i n a d m i s s i b l e u n d e r R u l e 412. 

I n any e v e n t , t h e t r i a l c o u r t c o r r e c t l y h e l d t h a t L e w i s ' s 

t e s t i m o n y was i r r e l e v a n t . R u l e 402, A l a . R. E v i d . , p r o v i d e s : 

" A l l r e l e v a n t e v i d e n c e i s a d m i s s i b l e , e x c e p t as 
o t h e r w i s e p r o v i d e d by t h e C o n s t i t u t i o n o f t h e U n i t e d 
S t a t e s o r t h a t o f t h e S t a t e o f A l a b a m a , by s t a t u t e , 
by t h e s e r u l e s , o r by o t h e r r u l e s a p p l i c a b l e i n t h e 
c o u r t s o f t h i s S t a t e . E v i d e n c e w h i c h i s n o t r e l e v a n t 
i s n o t a d m i s s i b l e . " 

R u l e 401, A l a . R. E v i d , p r o v i d e s : 

" ' R e l e v a n t e v i d e n c e ' means e v i d e n c e h a v i n g any 
t e n d e n c y t o make t h e e x i s t e n c e o f any f a c t t h a t i s 
o f c o n s e q u e n c e t o t h e d e t e r m i n a t i o n o f t h e a c t i o n 
more p r o b a b l e o r l e s s p r o b a b l e t h a n i t w o u l d be 
w i t h o u t t h e e v i d e n c e . " 

I n B a r r e t t v. S t a t e , 918 So. 2d 942 ( A l a . C r i m . App. 

2 0 0 5 ) , t h i s C o u r t s t a t e d : 

"'The q u e s t i o n o f a d m i s s i b i l i t y o f e v i d e n c e i s 
g e n e r a l l y l e f t t o t h e d i s c r e t i o n o f t h e t r i a l c o u r t , 
and t h e t r i a l c o u r t ' s d e t e r m i n a t i o n on t h a t q u e s t i o n 
w i l l n o t be r e v e r s e d e x c e p t upon a c l e a r s h o w i n g o f 
abuse o f d i s c r e t i o n . ' Ex p a r t e L o g g i n s , 771 So. 2d 
1093, 1103 ( A l a . 2 0 0 0 ) . 

57 



CR-10-0516 

"'To be c o m p e t e n t and a d m i s s i b l e , 
e v i d e n c e must be r e l e v a n t -- t h a t i s , 
e v i d e n c e must t e n d t o p r o v e o r d i s p r o v e t h e 
i s s u e s b e f o r e t h e j u r y . R u l e 401, A l a . R. 
E v i d . The d e t e r m i n a t i o n o f t h e r e l e v a n c y 
and a d m i s s i b i l i t y o f e v i d e n c e r e s t s l a r g e l y 
i n t h e sound d i s c r e t i o n o f t h e t r i a l j u d g e . 
The t r i a l j u d g e i s o b l i g e d t o l i m i t t h e 
e v i d e n c e t o t h a t e v i d e n c e t h a t w o u l d be 
n e c e s s a r y t o a i d t h e f a c t - f i n d e r s i n 
d e c i d i n g t h e i s s u e s b e f o r e them, and t o 
p r e c l u d e e v i d e n c e t h a t i s t o o r e m o t e , 
i r r e l e v a n t , o r whose p r e j u d i c e o u t w e i g h s 
i t s p r o b a t i v e v a l u e . L o g g i n s v. S t a t e , 771 
So. 2d 1070, 1077-78 ( A l a . C r i m . App. 
1 9 9 9 ) , a f f ' d , 771 So. 2d 1093 ( A l a . 2 0 0 0 ) . ' 

" H a r r i n g t o n v. S t a t e , 858 So. 2d 278 , 293 ( A l a . 
C r i m . App. 2 0 0 2 ) . " 

918 So. 2d a t 946. 

I n t h e p r e s e n t c a s e , C.K. a d m i t t e d t h a t she d e v e l o p e d t h e 

p h o t o g r a p h o f h e r and C o c h r a n engaged i n a s e x u a l a c t and t h a t 

she gave t h e p h o t o g r a p h t o him. E v i d e n c e i n d i c a t i n g t h a t C.K. 

had s e n t d i f f e r e n t s e x u a l l y e x p l i c i t p h o t o g r a p h s o f h e r s e l f t o 

someone e l s e i n t h e p a s t w o u l d n o t have any t e n d e n c y t o make 

i t more p r o b a b l e o r l e s s p r o b a b l e t h a t C o c h r a n k n o w i n g l y 

p o s s e s s e d t h e p h o t o g r a p h o f him and C.K. engaged i n a s e x u a l 

a c t . C o n t r a r y t o C o c h r a n ' s a l l e g a t i o n , L e w i s ' s t e s t i m o n y 

w o u l d n o t s u p p o r t h i s t h e o r y t h a t "[C.K.] t o o k t h e p h o t o , 

p r o d u c e d i t , and p l a c e d i t i n h i s r e s i d e n c e w i t h o u t h i s 
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k n o w l e d g e , p o s s i b l y i n a n t i c i p a t i o n o f h i s a r r e s t . " T h e r e i s 

no a l l e g a t i o n t h a t L e w i s w o u l d have t e s t i f i e d t h a t C.K. 

p l a n t e d p h o t o g r a p h s on him o r i n h i s r e s i d e n c e w i t h o u t h i s 

k n o w l e d g e . T h e r e f o r e , L e w i s ' s t e s t i m o n y w o u l d n o t t e n d t o 

p r o v e o r d i s p r o v e any i s s u e b e f o r e t h e j u r y ; t h u s , t h e t r i a l 

c o u r t d i d n o t e x c e e d i t s d i s c r e t i o n i n h o l d i n g t h a t t h e 

t e s t i m o n y was i r r e l e v a n t and i n a d m i s s i b l e . 

B a s e d on t h e f o r e g o i n g , t h e judgment o f t h e t r i a l c o u r t 

i s a f f i r m e d . 

AFFIRMED. 

Windom, P . J . , and W e l c h and K e l l u m , J J . , c o n c u r . J o i n e r , 

J . , c o n c u r s i n t h e r e s u l t . 

59 


