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JOINER, Judge. 

D.W.H. was c o n v i c t e d of f o u r counts of f i r s t - d e g r e e 

sodomy, see § 13A-6-63, A l a . Code 1975. The c i r c u i t c o u r t 

s e ntenced D.W.H. t o 204 months' imprisonment on each 

c o n v i c t i o n and o r d e r e d t h a t the sentences were t o run 
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c o n c u r r e n t l y . A d d i t i o n a l l y , the c i r c u i t c o u r t o r d e r e d D.W.H. 

to pay a $250 c r i m e - v i c t i m - c o m p e n s a t i o n assessment and c o u r t 

c o s t s . D.W.H. f i l e d a motion f o r a new t r i a l , which was 

den i e d . T h i s a p p e a l f o l l o w e d . 

At t r i a l , the S t a t e ' s e v i d e n c e tended t o e s t a b l i s h the 

f o l l o w i n g : S.H. t e s t i f i e d t h a t a t the time of t r i a l she was 16 

years o l d and l i v e d i n M i l l b r o o k w i t h her mother, s t e p f a t h e r , 

s i s t e r , and b r o t h e r . S.H. t e s t i f i e d t h a t D.W.H. i s her 

f a t h e r . S.H. s t a t e d t h a t she v i s i t e d D.W.H. " e v e r y o t h e r 

weekend." (R. 69.) S.H. t e s t i f i e d , however, t h a t she r e a l l y 

d i d not want t o see him. S.H. s t a t e d t h a t D.W.H. would " g e t 

mad e a s i l y " and " y e l l e d . " (R. 70.) S.H. s t a t e d t h a t she 

s t a r t e d remembering t h i n g s t h a t had happened t o her and "was 

h a v i n g a l o t of nightmares about the p a s t , " which she 

d e s c r i b e d as " f l a s h b a c k s . " (R. 71.) S.H. t e s t i f i e d t h a t the 

f l a s h b a c k s "were of [ h e r ] abuse when [D.W.H.] would h i t 

[ h e r ] ( R . 72.) 

S.H. t e s t i f i e d t h a t the f i r s t i n c i d e n t of s e x u a l abuse 

o c c u r r e d i n M i l l b r o o k a t "[h e r ] o l d house" when her mother and 

D.W.H. were s t i l l m a r r i e d . (R. 73.) S.H. s t a t e d t h a t d u r i n g 

t h i s f i r s t i n c i d e n t she "was i n [her] room and [D.W.H.] would 
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s t a r t h i t t i n g [her] and then [D.W.H.] would r i p [her] c l o t h e s 

o f f , t ake h i s o f f , and then s t i c k h i s p e n i s i n [her] b u t t . " 

(R. 72.) S.H. s t a t e d t h a t t h i s "would make [her] scream and 

h o l l e r and k i c k . " (R. 72.) S.H. f u r t h e r s t a t e d t h a t D.W.H. 

had a "whip type t h i n g " and would h i t her w i t h i t on her "head 

and [her] back." (R. 74.) S.H. t e s t i f i e d t h a t d u r i n g t h i s 

f i r s t i n c i d e n t no one was home. S.H. s t a t e d t h a t a f t e r the 

i n c i d e n t D.W.H. l e f t the house and d i d not r e t u r n u n t i l l a t e 

t h a t n i g h t . 

S.H. t e s t i f i e d t h a t a second i n c i d e n t o c c u r r e d a t her 

aunt's house i n M i l l b r o o k when S.H. was 10 years o l d . S.H. 

s t a t e d t h a t she went t o her c o u s i n ' s room and p l a y e d w i t h some 

t o y s , and D.W.H. came i n t o the room and " p i c k e d [her] up and 

threw [ h e r ] " onto the bed. (R. 78-9.) S.H. s t a t e d t h a t D.W.H. 

then " f o r c e d [her] t o s t r o k e h i s p e n i s . " (R. 80.) S.H. 

t e s t i f i e d t h a t D.W.H. then took h i s c l o t h e s o f f and "put h i s 

p e n i s i n [her] b u t t . " (R. 80.) S.H. s t a t e d t h a t i t was "ve r y 

p a i n f u l " and t h a t she k i c k e d D.W.H. S.H. f u r t h e r t e s t i f i e d 

t h a t D.W.H. h e l d a gun t o her head d u r i n g the i n c i d e n t . 

S.H. t e s t i f i e d t h a t a t h i r d i n c i d e n t o c c u r r e d a t M o r t a r 

Creek i n Elmore County. S.H. s t a t e d t h a t she went "mud 
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r i d i n g " w i t h D.W.H. and some f a m i l y f r i e n d s . S.H. t e s t i f i e d 

t h a t , a t some p o i n t , she and D.W.H. were by themselves and 

D.W.H. t o l d her " t o get i n the back of the t r u c k . " (R. 86.) 

S.H. s t a t e d t h a t , a f t e r she got i n t o the back of the t r u c k , 

D.W.H. got i n t o the back w i t h her and t o l d her t o l i e down. 

S.H. s t a t e d t h a t D.W.H. then took o f f her c l o t h e s and "put h i s 

p e n i s i n [her] r e a r . " (R. 88.) S.H. t e s t i f i e d t h a t i t was 

p a i n f u l and t h a t she t o l d him t o s t o p . S.H. s t a t e d t h a t 

D.W.H. then h i t her on the back of the head. S.H. t e s t i f i e d 

t h a t D.W.H. then "shoved h i s p e n i s i n [her] mouth, but [she] 

t u r n e d too q u i c k " and, she s a i d , " i t d i d n ' t go i n [her] 

mouth." 

S.H. t e s t i f i e d t h a t a f o u r t h i n c i d e n t o c c u r r e d a t D o r i e ' s 

house-- a f r i e n d of D.W.H.'s--which was l o c a t e d i n Elmore 

County. S.H. s t a t e d t h a t when she went i n s i d e the house t h e r e 

was "a l o t of smoke everywhere." (R. 91.) S.H. t e s t i f i e d t h a t 

D.W.H. t o l d her t o go t o the o t h e r room because he needed t o 

t a l k t o her. S.H. s t a t e d t h a t D.W.H. o r d e r e d her t o remove 

her c l o t h e s but she r e f u s e d and t h a t D.W.H. then took her 

c l o t h e s o f f h e r . S.H. t e s t i f i e d t h a t D.W.H. then "shoved h i s 
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p e n i s i n [her] b u t t . " (R. 92.) S.H. t e s t i f i e d t h a t d u r i n g 

t h i s i n c i d e n t D.W.H. h i t her w i t h the "whip type t h i n g . " 

S.H. t e s t i f i e d t h a t she t o l d her s t e p f a t h e r , J.E.S., and 

her f r i e n d what D.W.H. d i d t o her. S.H. s t a t e d t h a t a f t e r 

t e l l i n g J.E.S. she t o l d her mother, and t h e y then went t o the 

p o l i c e . 

Dr. Penny White t e s t i f i e d t h a t i n 2009 she was employed 

as a m e d i c a l d o c t o r f o r Montgomery P r i m a r y H e a l t h Care Cen t e r . 

Dr. White t e s t i f i e d t h a t she earned her m e d i c a l degree from 

Howard U n i v e r s i t y and has been q u a l i f i e d as an e x p e r t i n 

c h i l d - s e x - a b u s e e x a m i n a t i o n s . Dr. White s t a t e d t h a t she has 

examined more than 2,500 c h i l d r e n f o r s e x u a l abuse i n her 

c a r e e r . Dr. White t e s t i f i e d t h a t she examined S.H. on August 

18, 2009, a t Montgomery P r i m a r y H e a l t h Care C e n t e r . Dr. White 

f u r t h e r t e s t i f i e d t h a t , d u r i n g the p h y s i c a l e x a m i n a t i o n , S.H. 

complained t h a t she was h u r t i n g and she had t o g i v e S.H. a 

"minute or two" t o calm down. Dr. White t e s t i f i e d t h a t her 

e x a m i n a t i o n r e v e a l e d " s u g g e s t i v e e v i d e n c e of v a g i n a l 

p e n e t r a t i o n " but the " a n a l f i n d i n g s were normal." (R. 162.) 

Dr. White s t a t e d t h a t S.H. "had a s p l i t i n her hymen ... but 

the rectum i t s e l f had ... m i n i m a l r e l a x a t i o n t h e r e . But t h e r e 
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was n o t - - t h a t was not e v i d e n c e - - i t was not d i l a t e d enough f o r 

me t o say t h e r e was e v i d e n c e of a n a l p e n e t r a t i o n . " (R. 164¬

65.) Dr. White s t a t e d t h a t S.H. d i d not d i s c l o s e t o her t h a t 

t h e r e had been v a g i n a l i n t e r c o u r s e ; r a t h e r , S.H. t o l d her t h a t 

"he had put i t i n her back s i d e . " Dr. White f u r t h e r t e s t i f i e d 

t h a t i t i s v e r y u n u s u a l t o have e v i d e n c e of a n a l p e n e t r a t i o n 

because the rectum " j u s t doesn't show wear and t e a r and 

damage," but the hymen i s " f r a g i l e t i s s u e , so i t b r e a ks more 

e a s i l y . " Dr. White f u r t h e r t e s t i f i e d t h a t " f o r k i d s who say 

t h a t t h e y were p e n e t r a t e d a n a l l y , when t h e y do have f i n d i n g s , 

l i t t l e g i r l s , p r o b a b l y about 30 p e r c e n t of them w i l l have 

v a g i n a l ... trauma." Dr. White c o n c l u d e d t h a t her " f i n d i n g s 

f i t [S.H.'s] s t o r y . " 

J.E.S. t e s t i f i e d t h a t he i s S.H.'s s t e p f a t h e r . J.E.S. 

t e s t i f i e d t h a t S.H. began h a v i n g nightmares where she would 

wake up i n the m i d d l e of the n i g h t screaming. J.E.S. f u r t h e r 

t e s t i f i e d t h a t S.H. t o l d him about s e x u a l a l l e g a t i o n s 

i n v o l v i n g D.W.H. J.E.S. t e s t i f i e d t h a t t h e y went t o the 

p o l i c e the same day t h a t S.H. d i s c l o s e d the a l l e g a t i o n s of 

s e x u a l abuse. 
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J.S. t e s t i f i e d t h a t she i s S.H.'s mother. J.S. s t a t e d 

t h a t she was m a r r i e d t o D.W.H. f o r 18 y e a r s and t h e y d i v o r c e d 

i n 2006. J.S. s t a t e d t h a t t h e r e were a l l e g a t i o n s t h a t D.W.H. 

s e x u a l l y abused S.H. but t h a t those a l l e g a t i o n s had n o t h i n g t o 

do w i t h her d i v o r c e . J.S. t e s t i f i e d t h a t S.H. "has bad 

nightmares and wakes up i n the m i d d l e of the n i g h t h o l l e r i n g 

t h a t somebody i s c h a s i n g her and she sees bad t h i n g s . " 

D e t e c t i v e P a r k e r Crosby t e s t i f i e d t h a t he i s employed by 

the M i l l b r o o k P o l i c e Department. D e t e c t i v e Crosby s t a t e d t h a t 

he became i n v o l v e d i n t h i s case when S.H.'s mother came t o the 

p o l i c e department and f i l e d a r e p o r t , which was a s s i g n e d t o 

him. D e t e c t i v e Crosby s e t up an i n t e r v i e w a t C h i l d P r o t e c t 

and t o l d S.H.'s mother t o take S.H. t o C h i l d P r o t e c t . 

D e t e c t i v e Crosby t e s t i f i e d t h a t he was p r e s e n t d u r i n g the 

C h i l d P r o t e c t i n t e r v i e w . D e t e c t i v e Crosby, however, s t a t e d 

t h a t he was not i n the room w i t h S.H. and the i n t e r v i e w e r ; 

r a t h e r , he was i n another room o b s e r v i n g the i n t e r v i e w . 

D e t e c t i v e Crosby t e s t i f i e d t h a t he d i d not d i s c u s s the 

a l l e g a t i o n s w i t h S.H. and t h a t , t y p i c a l l y , o f f i c e r s do not 

t a l k t o c h i l d r e n who are the v i c t i m s of s e x u a l abuse. 
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A f t e r the S t a t e r e s t e d i t s c a s e - i n - c h i e f , D.W.H. moved 

f o r a judgment of a c q u i t t a l , which the c i r c u i t c o u r t d e n i e d , 

and then p r e s e n t e d the f o l l o w i n g d e f e n s e : M.L.S. t e s t i f i e d 

t h a t she i s D.W.H.'s s i s t e r and t h a t , a l t h o u g h S.H. t e s t i f i e d 

t h a t D.W.H. raped one of her s i s t e r s , D.W.H. had never raped 

her. 

C. L.P. t e s t i f i e d t h a t she i s D.W.H.'s s i s t e r and t h a t 

D.W.H. had not raped her or done a n y t h i n g " s e x u a l l y 

i n a p p r o p r i a t e t o [ h e r ] . " 

D. O.H. t e s t i f i e d t h a t he i s D.W.H.'s b r o t h e r . D.O.H. 

s t a t e d t h a t S.H. and D.W.H. appeared t o have a normal 

r e l a t i o n s h i p and t h a t she d i d not appear t o have any 

r e l u c t a n c e t o be around her f a t h e r . 

D.W.H., J r . , t e s t i f i e d t h a t he i s S.H.'s b r o t h e r and 

D.W.H.'s son. D.W.H., J r . , s t a t e d t h a t S.H. d i d not appear t o 

have any f e a r or r e l u c t a n c e t o be around her f a t h e r . D.W.H., 

J r . , t e s t i f i e d t h a t he never observed D.W.H. do i n g a n y t h i n g 

i n a p p r o p r i a t e t o S.H. D.W.H., J r . , f u r t h e r t e s t i f i e d t h a t 

S.H. d i d not t e l l him t h a t D.W.H. d i d a n y t h i n g "bad or 

i n a p p r o p r i a t e t o he r . " (R. 260.) D.W.H., J r . , s t a t e d t h a t 

S.H.'s r e p u t a t i o n a t s c h o o l was "not v e r y good f o r 
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t r u t h f u l n e s s . " (R. 263.) D.W.H., J r . , t e s t i f i e d t h a t he would 

not b e l i e v e S.H. " i f she r a i s e d her hand and put a hand on the 

B i b l e . " (R. 264.) 

K.C. t e s t i f i e d t h a t she i s S.H.'s c o u s i n . K.C. t e s t i f i e d 

t h a t i t appeared t h a t S.H. and D.W.H. had a normal f a t h e r - a n d -

daughter r e l a t i o n s h i p . K.C. t e s t i f i e d t h a t she never saw S.H. 

ex p r e s s any f e a r toward D.W.H. K.C. f u r t h e r t e s t i f i e d t h a t 

she o b served a f f e c t i o n a t e hugs between S.H. and D.W.H. t h a t 

were i n i t i a t e d by both S.H. and her f a t h e r . K.C. t e s t i f i e d 

t h a t , t o the b e s t o f her knowledge, S.H.'s v i s i t a t i o n s w i t h 

D.W.H. went w e l l and S.H. demonstrated no r e l u c t a n c e t o be 

around D.W.H. K.C. s t a t e d t h a t S.H. d i d not have a good 

r e p u t a t i o n f o r b e i n g a " t r u t h f u l and honest p e r s o n o r 

st u d e n t . " (R. 272.) K.C. t e s t i f i e d t h a t she would not b e l i e v e 

statements S.H. made under oa t h . 

S.J. t e s t i f i e d t h a t she was one o f S.H.'s b e s t f r i e n d s . 

S.J. t e s t i f i e d t h a t she never saw S.H. e x h i b i t any f e a r or 

r e l u c t a n c e t o be around D.W.H. S.J. s a i d t h a t she saw S.H. 

and D.W.H. hug but n o t h i n g more. 

D.W.H. t e s t i f i e d t h a t he had not had s e x u a l r e l a t i o n s o f 

any type w i t h S.H. D.W.H. t e s t i f i e d t h a t h i s v i s i t a t i o n w i t h 
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S.H. stopped i n 2008 and t h a t he had t o h i r e a lawyer t o have 

the v i s i t a t i o n resumed. D.W.H. s t a t e d t h a t b e f o r e he f o r c e d 

S.H. t o resume v i s i t a t i o n w i t h him S.H. had made no 

a l l e g a t i o n s o f s e x u a l abuse. When asked why he thought S.H. 

may have made the a l l e g a t i o n s , D.W.H. r e p l i e d , " [ t ] h e o n l y 

t h i n g I can t h i n k o f i s she d i d n ' t l i k e the way I was l i v i n g . 

I wasn't making much money and her stepdad c o u l d p r o v i d e way 

b e t t e r than I can." (R. 296.) 

A f t e r D.W.H. p r e s e n t e d h i s e v i d e n c e , the S t a t e p r e s e n t e d 

the f o l l o w i n g r e b u t t a l t e s t i m o n y : J.S., S.H.'s mother, 

t e s t i f i e d t h a t one o f D.W.H.'s s i s t e r s - - M . L . S . - - t o l d her t h a t 

D.W.H. had raped her when she was 14 or 15 years o l d . 

A f t e r the S t a t e r e s t e d , D.W.H. moved f o r a judgment o f 

a c q u i t t a l , which the c i r c u i t c o u r t d e n i e d , and then b o t h the 

S t a t e and D.W.H. p r e s e n t e d c l o s i n g arguments. The c i r c u i t 

c o u r t then c h a r g e d the j u r y . The j u r y r e t u r n e d a v e r d i c t o f 

g u i l t y on f o u r c o u n t s o f f i r s t - d e g r e e sodomy. D.W.H. f i l e d a 

motion f o r a new t r i a l , which was de n i e d . T h i s a p p e a l 

f o l l o w e d . 

On a p p e a l , D.W.H. r a i s e s two i s s u e s . We f i r s t address 

D.W.H.'s argument t h a t h i s f o u r c o n v i c t i o n s o f f i r s t - d e g r e e 
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sodomy were c o n t r a r y t o the g r e a t weight o f the e v i d e n c e a t 

t r i a l . T h i s i s s u e i s w i t h o u t m e r i t . As d e t a i l e d above, S.H. 

t e s t i f i e d t o f o u r s p e c i f i c i n c i d e n t s o f D.W.H.'s engaging i n 

d e v i a t e s e x u a l i n t e r c o u r s e w i t h S.H. That t e s t i m o n y al o n e was 

s u f f i c i e n t t o e s t a b l i s h a prima f a c i e case of f o u r counts of 

f i r s t - d e g r e e sodomy; t h e r e f o r e , any i n c o n s i s t e n c y i n the 

evide n c e was f o r the j u r y t o r e s o l v e . See Jones v. S t a t e , 719 

So. 2d 249, 255 ( A l a . Crim. App. 1996) ("[T]he v i c t i m ' s 

t e s t i m o n y alone i s s u f f i c i e n t t o e s t a b l i s h a prima f a c i e case 

of e i t h e r rape or s e x u a l abuse"); Chestang v. S t a t e , 837 So. 

2d 867, 871 ( A l a . Crim. App. 2001) ("'"'[T]he c r e d i b i l i t y of 

w i t n e s s e s and the weight or p r o b a t i v e f o r c e of t e s t i m o n y i s 

f o r the [ t r i e r of f a c t ] t o judge and d e t e r m i n e . ' " ' " ( C i t a t i o n s 

o m i t t e d . ) ) . 

D.W.H. a l s o argues t h a t the c i r c u i t c o u r t " e r r e d i n 

denying h i s r e q u e s t t o p r e s e n t r e b u t t a l w i t n e s s e s i n response 

t o the t e s t i m o n y of the S t a t e ' s ' e x p e r t w i t n e s s . ' " (D.W.H.'s 

b r i e f , p. 10.) S p e c i f i c a l l y , D.W.H. contends t h a t he was 

de n i e d h i s c o n s t i t u t i o n a l r i g h t t o p r e s e n t a defense when he 

was p r e c l u d e d from c a l l i n g a w i t n e s s 1 who would have t e s t i f i e d 

1The w i t n e s s i s not i d e n t i f i e d i n the r e c o r d . 
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t h a t the w i t n e s s had had a s e x u a l r e l a t i o n s h i p w i t h S.H. 

b e f o r e the sexual-abuse e x a m i n a t i o n by Dr. White. (D.W.H.'s 

b r i e f , pp. 20-21.) D.W.H. f u r t h e r contends t h a t the purpose 

of the w i t n e s s ' s t e s t i m o n y was t o re b u t the i n f e r e n c e c r e a t e d 

by Dr. White's t e s t i m o n y t h a t S.H.'s hymenal t e a r was caused 

by D.W.H. when he a l l e g e d l y engaged i n a n a l i n t e r c o u r s e w i t h 

S.H. 

The S t a t e contends, however, t h a t the c i r c u i t c o u r t " d i d 

not abuse i t s d i s c r e t i o n when i t d i d not a l l o w the t e s t i m o n y 

because the t e s t i m o n y was not r e l e v a n t nor m a t e r i a l and 

ad m i s s i o n of the t e s t i m o n y would have been i n v i o l a t i o n of 

Alabama's r a p e - s h i e l d r u l e . " ( S t a t e ' s b r i e f , p. 14.) See Rule 

412, A l a . R. E v i d . 

The Alabama Supreme Court has h e l d t h a t " [ a ] t r i a l c o u r t 

has b r o a d d i s c r e t i o n i n d e t e r m i n i n g the r e l e v a n c y of ev i d e n c e 

and whether t h a t e v i d e n c e i s i n a d m i s s i b l e because i t s 

p r e j u d i c i a l e f f e c t s u b s t a n t i a l l y outweighs i t s p r o b a t i v e 

v a l u e , and i t s r u l i n g on these i s s u e s w i l l not be d i s t u r b e d on 

appe a l absent a c l e a r showing of abuse of t h a t d i s c r e t i o n . " Ex 

p a r t e Dennis, 730 So. 2d 138, 143 ( A l a . 1999) . A d d i t i o n a l l y , 

"when Rule 412 i s a p p l i e d t o p r e c l u d e the a d m i s s i o n of 

12 
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p a r t i c u l a r e x c u l p a t o r y e v i d e n c e , the c o n s t i t u t i o n a l i t y of i t s 

a p p l i c a t i o n i s t o be determined on a case-by-case b a s i s . " I d . 

at 141. 

Alabama's r a p e - s h i e l d p r i n c i p l e i s s e t f o r t h i n Rule 412, 

A l a . R. E v i d . , which s t a t e s , i n p e r t i n e n t p a r t : 

"(b) In any p r o s e c u t i o n f o r c r i m i n a l s e x u a l 
conduct or f o r a s s a u l t w i t h i n t e n t t o commit, 
attempt t o commit, or c o n s p i r a c y t o commit c r i m i n a l 
s e x u a l conduct, e v i d e n c e r e l a t i n g t o the p a s t s e x u a l 
b e h a v i o r of the c o m p l a i n i n g w i t n e s s ... s h a l l not be 
a d m i s s i b l e , e i t h e r as d i r e c t e v i d e n c e or on c r o s s -
e x a m i n a t i o n of the c o m p l a i n i n g w i t n e s s or of o t h e r 
w i t n e s s e s , e x c e p t as o t h e r w i s e p r o v i d e d i n t h i s 
R u l e . 

"(c) In any p r o s e c u t i o n f o r c r i m i n a l s e x u a l 
conduct, e v i d e n c e r e l a t i n g t o the p a s t s e x u a l 
b e h a v i o r of the c o m p l a i n i n g w i t n e s s s h a l l be 
i n t r o d u c e d i f the c o u r t , f o l l o w i n g the procedure 
d e s c r i b e d i n s e c t i o n (d) of t h i s R u l e , f i n d s t h a t 
such p a s t s e x u a l b e h a v i o r d i r e c t l y i n v o l v e d the 
p a r t i c i p a t i o n of the accused." 

Thus, "Alabama Rule of Evidence 412 appears t o e x c l u d e 

a b s o l u t e l y a l l ev i d e n c e of the c o m p l a i n i n g w i t n e s s ' p a s t 

s e x u a l b e h a v i o r w i t h the e x c e p t i o n of when i t i s shown t o have 

i n v o l v e d the p a r t i c i p a t i o n of the accused." C h a r l e s W. Gamble 

& Robert J . Goodwin, M c E l r o y ' s Alabama Evi d e n c e § 32.01 (6th 

ed. 2009). In Dennis, however, the Alabama Supreme Court 

s t a t e d t h a t " t o r e a d Rule 412 as r e q u i r i n g an a b s o l u t e 
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e x c l u s i o n o f a l l e v i d e n c e o f p a s t s e x u a l a c t i v i t y between the 

v i c t i m and t h i r d persons c o u l d , i n some ca s e s , v i o l a t e a 

c r i m i n a l defendant's c o n s t i t u t i o n a l r i g h t s . " 730 So. 2d a t 

141. 

As a r e s u l t , the Alabama Supreme Court noted t h a t " o t h e r 

s t a t e s and the f e d e r a l c o u r t s ... have made ex p r e s s e x c e p t i o n s 

p e r m i t t i n g the i n t r o d u c t i o n of e v i d e n c e of the v i c t i m ' s s e x u a l 

h i s t o r y where i t i s o f f e r e d t o r e b u t or t o e x p l a i n away 

s c i e n t i f i c or m e d i c a l e v i d e n c e o f f e r e d by the p r o s e c u t i o n i n 

a rape case." Dennis, 730 So. 2d a t 141-42. The Supreme Court 

agreed w i t h those c o u r t s , s t a t i n g t h a t the above-noted 

" e x c e p t i o n i s not o n l y w i s e , but i s c o n s t i t u t i o n a l l y r e q u i r e d 

i n some cases i n which the p r o s e c u t i o n o f f e r s e v i d e n c e t o show 

t h a t a p h y s i c a l i n j u r y or c o n d i t i o n of the v i c t i m i n d i c a t e s 

t h a t the defendant committed the o f f e n s e of rape." I d . a t 142. 

The r e c o r d e s t a b l i s h e s t h a t , a t t r i a l , D.W.H. p r o f f e r e d 

and argued the f o l l o w i n g , out of the presence of the j u r y : 

"Judge, we would p r o f f e r ... t h a t we i n t e n d t o 
put on a w i t n e s s who would t e s t i f y t h a t he has had 
s e x u a l r e l a t i o n s h i p s w i t h [S.H.] p r i o r t o the August 
18, I t h i n k i t was, 2009 e x a m i n a t i o n by Dr. Penny 
White. He w i l l t e s t i f y t h a t the s e x u a l r e l a t i o n s h i p 
was v a g i n a l and thus we would say t h a t under ... [Ex 
p a r t e ] D e n n i s [ , 730 So. 2d 138 ( A l a . 1999),] t h a t i t 
would be a d m i s s i b l e t o show an e x p l a n a t i o n f o r Dr. 
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White's t e s t i m o n y t h a t t h e r e was, and I don't 
remember her e x a c t l a n g u a g e , a t e a r i n g , a c u t t i n g , 
a b r e a k i n g of the hymen. I mean t h a t was the 
essence of her t e s t i m o n y , t h a t t h e r e was damage t o 
the hymen. 

II 

"And t h i s w i t n e s s ' s t e s t i m o n y would go t o g i v e 
an a l t e r n a t i v e e x p l a n a t i o n or an a l t e r n a t i v e 
i n f e r e n c e o t h e r than the one t h a t the S t a t e has 
p r o f e r r e d . And, of c o u r s e , the one t h a t the S t a t e 
p r o f f e r e d was i f t h e r e was t e a r i n g - - t h e S t a t e has a t 
l e a s t i m p l i e d or wants the j u r y t o i n f e r t h a t i f 
t h e r e was t e a r i n g t o the hymen or b r e a k i n g of the 
hymen, i t must have been done by the defendant. And 
under the Dennis case I t h i n k i t says t h a t ... the 
defendant has a c o n s t i t u t i o n a l r i g h t t o put f o r t h 
a l t e r n a t i v e e x p l a n a t i o n s f o r t h a t and t h a t ' s what we 
would be a t t e m p t i n g t o do, Judge." 

(R. 306-08.) The S t a t e o b j e c t e d , a r g u i n g : 

"[W]e're not here on who broke or why the hymen was 
t o r [ n ] , t h a t ' s not even an i s s u e here. We're here 
on whether [D.W.H.] committed f o u r counts of sodomy, 
which i s d e v i a t e s e x u a l i n t e r c o u r s e . And the 
t e s t i m o n y from Dr. White was not as t o the defendant 
must have done i t and we're t r y i n g t o i n f e r t h a t t o 
the j u r y . I t was her p h y s i c a l e x a m i n a t i o n of the 
a n a l p e n e t r a t i o n and she d i d a complete p h y s i c a l 
e x a m i n a t i o n and t h e r e f o r e t o l d her r e s u l t s . 

"Furthermore, a c c o r d i n g t o Rule 412 of the 
Alabama Ru l e s of E v i d e n c e , e v i d e n c e r e l a t i n g t o p a s t 
s e x u a l b e h a v i o r of a v i c t i m cannot come i n u n l e s s 
i t ' s p a s t s e x u a l b e h a v i o r of the v i c t i m and the 
accused. And i f i t ' s between the v i c t i m and the 
accused, t h e r e i s a procedure t h a t has t o be 
f o l l o w e d . " 
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(R. 308-09.) The c i r c u i t c o u r t agreed w i t h the S t a t e and 

co n c l u d e d t h a t the p r o f f e r e d t e s t i m o n y was i n a d m i s s i b l e 

because D.W.H. was charged w i t h sodomy, which i s d e v i a t e 

s e x u a l i n t e r c o u r s e , and not rape. The c i r c u i t c o u r t r u l e d , 

t h e r e f o r e , t h a t t h i s d i s t i n c t i o n would " d i s a l l o w t h a t e v i d e n c e 

based on Rule 412." (R. 311-12.) 

The Alabama Supreme Court has h e l d : 

"When one p a r t y opens the door t o o t h e r w i s e 
i n a d m i s s i b l e e v i d e n c e , the d o c t r i n e o f ' c u r a t i v e 
a d m i s s i b i l i t y ' p r o v i d e s the opposing p a r t y w i t h ' t h e 
r i g h t t o re b u t such e v i d e n c e w i t h o t h e r i l l e g a l 
e v i d e n c e . ' M c E l r o y ' s Alabama E v i d e n c e , § 14.01, p. 
49 (5th ed. 1996) . 'The law [ i s ] t h a t even though 
a p a r t y i n t r o d u c e s e v i d e n c e t h a t may be i m m a t e r i a l 
or i l l e g a l , h i s opponent has the r i g h t t o re b u t such 
e v i d e n c e and t h i s r i g h t i s u n c o n d i t i o n a l . ' C l a r k v. 
S t a t e , 54 A l a . App. 183, 186, 306 So. 2d 51, 54 
(1974). '"A p a r t y who has brought out ev i d e n c e on 
a c e r t a i n s u b j e c t has no v a l i d c o m p l a i n t as t o the 
t r i a l c o u r t ' s a c t i o n i n a l l o w i n g h i s opponent or 
a d v e r s a r y t o i n t r o d u c e e v i d e n c e on the same 
s u b j e c t . " ' Hubbard v. S t a t e , 471 So. 2d 497, 499 
(A l a . Crim. App. 1984) ( q u o t i n g Brown v. S t a t e , 392 
So. 2d 1248, 1260 ( A l a . Crim. App. 1980), c e r t .  
d e n i e d , 392 So. 2d 1266 ( A l a . 1 9 8 1 ) ) . " 

Ex p a r t e D.L.H., 806 So. 2d 1190, 1193 ( A l a . 2001). 

In D.L.H., the v i c t i m , 

"B.N.G., who was 14 years o l d a t the time o f 
t r i a l , t e s t i f i e d t h a t D.L.H. had a c c o m p l i s h e d each 
rape by ' [ s ] t i c k i n g h i s p e n i s up my v a g i n a . ' (R. 
74.) She t e s t i f i e d f u r t h e r t h a t , a f t e r he d i d so, 
' [ w ] h i t e s t u f f ... came o f f h i s p e n i s . ' (R. 77.) 
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T h e r e a f t e r , the p r o s e c u t o r asked the f o l l o w i n g 
q u e s t i o n : 

" ' [ P r o s e c u t o r ] : Have you ever had any 
k i n d o f s e x u a l r e l a t i o n s w i t h anybody o t h e r 
than [D.L.H.]? 

"'[B.N.G.]: No.' 

"(R. 85.) Defense c o u n s e l then sought t o i n t r o d u c e 
e v i d e n c e i n the defendant's c a s e - i n - c h i e f t o impeach 
B.N.G.'s t e s t i m o n y . Upon l e a r n i n g o f defense 
c o u n s e l ' s i n t e n t i o n t o i n t r o d u c e such e v i d e n c e , the 
p r o s e c u t o r moved i n l i m i n e t o p r e v e n t the a d m i s s i o n 
o f such e v i d e n c e . The f o l l o w i n g d i s c u s s i o n o c c u r r e d 
o u t s i d e the presence o f the j u r y b e f o r e the 
defendant began h i s c a s e - i n - c h i e f : 

" ' [ P r o s e c u t o r ] : Judge, we have l e a r n e d 
t hrough a p r o f f e r t h a t [defense c o u n s e l ] 
has made t o us t h a t he p l a n s t o p o s s i b l y 
o f f e r e v i d e n c e about o t h e r s e x u a l c o n t a c t 
or s e x u a l r e l a t i o n s t h a t may have been had 
by one o f the v i c t i m s , [B.N.G.], i n t h i s 
case. And we move, i n l i m i n e , t o --and 
o b j e c t t o t h a t e v i d e n c e b e i n g o f f e r e d under 
the Rape S h i e l d Law. 

"'[Defense c o u n s e l ] : Your Honor, I 
un d e r s t a n d the Rape S h i e l d Law p r o t e c t i o n , 
but, i t ' s the P r o s e c u t i o n t h a t opened the 
door when [B.N.G.] made--gave t e s t i m o n y 
t h a t her o n l y sex was w i t h her f a t h e r . 

"'[ ] 

"'[Defense c o u n s e l ] : I have two 
w i t n e s s e s t h a t w i l l t e s t i f y as t o the 
presence o f the young l a d y w i t h o t h e r males 
s n e a k i n g i n t o windows, b e i n g p r e s e n t w i t h 
her a t d i f f e r e n t hours and d i f f e r e n t times 
t hrough the course o f a l o n g p e r i o d o f 
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time. These are people who know them, who 
know her and have l i v e d w i t h h e r . ' 

"(R. 136-42.) R u l i n g t h a t the a d m i s s i o n o f the 
t e s t i m o n y was p r o h i b i t e d by the r a p e - s h i e l d law, 
Rule 412, A l a . R. E v i d . , the t r i a l c o u r t g r a n t e d the 
S t a t e ' s motion i n l i m i n e and p r o h i b i t e d the 
defendant from p r e s e n t i n g the p r o f f e r e d t e s t i m o n y . 
(R. 143.)" 

D.L.H., 806 So. 2d a t 1192. The Alabama Supreme Court 

c o n c l u d e d t h a t 
"the p r o s e c u t o r ' s opening the door t o B.N.G.'s p r i o r 
s e x u a l h i s t o r y e n t i t l e d D.L.H. t o re b u t and t o 
impeach on the same p o i n t , i f D.L.H., i n f a c t , had 
r e b u t t i n g e v i d e n c e on the same p o i n t . D.L.H.'s 
p r o f f e r , however, d i d not show t h a t he d i d have 
r e b u t t i n g e v i d e n c e on the same p o i n t . H i s p r o f f e r 
d i d not show t h a t he had evi d e n c e t h a t B.N.G. had 
e x p e r i e n c e d s e x u a l i n t e r c o u r s e w i t h anyone but 
D.L.H. h i m s e l f . " 

806 So. 2d a t 1194. 

In t h i s case, l i k e D.L.H., the S t a t e i n t r o d u c e d e v i d e n c e 

t h a t S.H. had no p r i o r s e x u a l h i s t o r y . S p e c i f i c a l l y , i n 

S t a t e ' s E x h i b i t 5--Dr. White's l e t t e r t o D e t e c t i v e Crosby--Dr. 

White s t a t e d t h a t " [ t ] h e r e i s no h i s t o r y o f c o n s e n s u a l sex and 

no h i s t o r y o f g e n i t a l area i n j u r i e s . " (C. 121.) That 

e v i d e n c e - - a l o n g w i t h Dr. White's t e s t i m o n y t h a t S.H.'s hymen 

was t o r n and t h a t v a g i n a l trauma i s p r e s e n t i n about 30 

p e r c e n t o f cases i n v o l v i n g g i r l s who a l l e g e a n a l p e n e t r a t i o n - -
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c r e a t e d an i n f e r e n c e t h a t the hymenal t e a r was caused by 

D.W.H. when he a l l e g e d l y committed the i n c i d e n t s o f s e x u a l 

abuse t h a t S.H. t e s t i f i e d t o . As d i s c u s s e d above, however, 

D.W.H. p r o f f e r e d a w i t n e s s who would have t e s t i f i e d t h a t he 

had a s e x u a l r e l a t i o n s h i p w i t h S.H., i n c l u d i n g v a g i n a l 

i n t e r c o u r s e , which would have r e b u t t e d S t a t e ' s E x h i b i t 5--the 

l e t t e r s t a t i n g t h a t S.H. had no p r i o r c o n s e n s u a l s e x u a l 

h i s t o r y ; t h i s t e s t i m o n y a l s o would have p r o v i d e d an 

a l t e r n a t i v e e x p l a n a t i o n as t o the cause o f the hymenal t e a r . 

Thus, u n l i k e the p r o f f e r e d e v i d e n c e i n D.L.H., D.W.H.'s 

p r o f f e r was s u f f i c i e n t t o e s t a b l i s h t h a t S.H. had e x p e r i e n c e d 

s e x u a l i n t e r c o u r s e w i t h someone o t h e r than D.W.H. 

The ev i d e n c e i n S t a t e ' s E x h i b i t 5 and Dr. White's 

t e s t i m o n y r e g a r d i n g the cause of S.H.'s hymenal t e a r t h e r e f o r e 

opened the door t o o t h e r w i s e i n a d m i s s i b l e e v i d e n c e under Rule 

412, A l a . R. E v i d . , and the c i r c u i t c o u r t i m p r o p e r l y e x c l u d e d 

the p r o f f e r e d e v i d e n c e . See D.L.H., supr a . 

F u r t h e r m o r e , the c i r c u i t c o u r t ' s e x c l u s i o n of the 

p r o f f e r e d e v i d e n c e was not harmless under the f a c t s i n t h i s 

case. The h a r m l e s s - e r r o r r u l e p r o v i d e s , i n p e r t i n e n t p a r t : 

"No judgment may be r e v e r s e d or s e t a s i d e ... on 
the ground of ... improper a d m i s s i o n or r e j e c t i o n of 
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e v i d e n c e , ... u n l e s s i n the o p i n i o n of the c o u r t t o 
which the ap p e a l i s taken or a p p l i c a t i o n i s made, 
a f t e r an e x a m i n a t i o n of the e n t i r e cause, i t s h o u l d 
appear t h a t the e r r o r complained of has p r o b a b l y 
i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s of the 
p a r t i e s . " 

Rule 45, A l a . R. App. P. The Alabama Supreme Court has h e l d 

t h a t b e f o r e a c o n s t i t u t i o n a l e r r o r can be h e l d h a r m l e s s , " ' t h e 

c o u r t must be a b l e t o d e c l a r e a b e l i e f t h a t i t was harmless 

beyond a r e a s o n a b l e doubt.'" Ex p a r t e Baker, 906 So. 2d 277, 

287 ( A l a . 2004) ( c i t a t i o n s o m i t t e d ) . As d i s c u s s e d above, 

S.H.'s t e s t i m o n y i n d i c a t e d t h a t D.W.H. had had a n a l s e x u a l 

i n t e r c o u r s e w i t h S.H. on f o u r o c c a s i o n s . The S t a t e a l s o 

i n t r o d u c e d E x h i b i t 5, which i n d i c a t e d t h a t S.H. "had no p r i o r 

c o n s e n s u a l s e x u a l h i s t o r y . " Dr. White's t e s t i m o n y 

c o r r o b o r a t e d S.H.'s t e s t i m o n y and i n d i c a t e d t h a t S.H.'s 

hymenal t e a r c o u l d have r e s u l t e d from a n a l p e n e t r a t i o n . Both 

S.H.'s t e s t i m o n y and Dr. White's c o n c l u s i o n , however, c o u l d 

have been impeached and e x p l a i n e d by the p r o f f e r e d t e s t i m o n y 

the c i r c u i t c o u r t e x c l u d e d . E x a m i n a t i o n of t h i s " e n t i r e 

cause" e s t a b l i s h e s t h a t the e x c l u s i o n of the w i t n e s s ' s 

t e s t i m o n y "has p r o b a b l y i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l 

r i g h t s of [D.W.H.]." Rule 45, A l a . R. App. P. F u r t h e r , i n 
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t h i s case we cannot " d e c l a r e a b e l i e f t h a t [ t h e e r r o r ] was 

harmless beyond a r e a s o n a b l e doubt." Baker, s u p r a . 

Fo r the f o r e g o i n g r e a s o n s , the judgment of the c i r c u i t 

c o u r t i s r e v e r s e d , and t h i s case i s remanded f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Windom, P.J., and Welch, K e l l u m , and Burke, J J . , concur. 
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