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e a c h c o n v i c t i o n . F o l l o w i n g a p r o b a b l e - c a u s e h e a r i n g 

c o n c e r n i n g two c h a r g e s i n o r d e r t o d e t e r m i n e i f J o h n s o n ' s 

p r o b a t i o n s h o u l d be r e v o k e d , t h e c i r c u i t c o u r t r e v o k e d 

J o h n s o n ' s p r o b a t i o n and r e i n s t a t e d h i s s e n t e n c e . 

A t t h e p r o b a b l e c a u s e h e a r i n g , e v i d e n c e was i n t r o d u c e d 

i n d i c a t i n g t h a t J o h n s o n c o m m i t t e d d o m e s t i c abuse w h i l e on 

p r o b a t i o n . The v i c t i m was n o t p r e s e n t a t t h e h e a r i n g . 1 The 

S t a t e i n t r o d u c e d t h e t e s t i m o n y o f O f f i c e r R.C. B l a n c h a r d o f 

t h e Montgomery P o l i c e D e p a r t m e n t t h a t , w h i l e she was on p a t r o l 

on t h e day o f t h e o f f e n s e , she r e s p o n d e d t o a d o m e s t i c 

v i o l e n c e c a l l . N e i g h b o r s i n an a p a r t m e n t c o m p l e x i n f o r m e d h e r 

t h a t a man had been " b e a t i n g a g i r l i n t h e a p a r t m e n t a l l d a y . " 

(R. 5.) O f f i c e r B l a n c h a r d was t o l d t h a t t h e n e i g h b o r s had 

c a l l e d t h e p o l i c e e a r l i e r , b u t t h a t t h e o f f i c e r who had 

r e s p o n d e d had gone t o t h e wrong a p a r t m e n t and had t h e n l e f t . 

The n e i g h b o r s f u r t h e r t o l d B l a n c h a r d t h a t t h e man was w e a r i n g 

a b l a c k t a n k t o p and b l u e - j e a n s h o r t s 2 and t h a t he had r u n 

1There were two charges of domestic v i o l e n c e , each 
i n v o l v i n g a d i f f e r e n t v i c t i m ; however the e v i d e n c e i n t r o d u c e d 
a t the h e a r i n g concerned one of the v i c t i m s , Tempest J o h n s o n . 
N e i t h e r v i c t i m was p r e s e n t . 

2The v i c t i m l a t e r i n f o r m e d O f f i c e r B l a n c h a r d t h a t Johnson 
was w e a r i n g a b l a c k tank t o p and b l u e - j e a n s h o r t s . 
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f r o m t h e b a c k o f t h e a p a r t m e n t s and e s c a p e d t h r o u g h a f i e l d . 

O f f i c e r B l a n c h a r d t e s t i f i e d t h a t t h e v i c t i m ' s m other and o t h e r 

r e l a t i v e s a r r i v e d a t t h e s c e n e and r a n t o t h e v i c t i m ' s 

a p a r t m e n t . When t h e v i c t i m , Tempest J o h n s o n , came t o t h e 

d o o r , O f f i c e r B l a n c h a r d o b s e r v e d t h a t h e r eye was s w o l l e n s h u t 

and t h a t she was " s o b b i n g , c r y i n g . " (R. 5.) O f f i c e r B l a n c h a r d 

a s k e d h e r what had happened and she s t a t e d : " [ M ] y b o y f r i e n d , 

he's been i n t h e r e b e a t i n g me a l l d a y . " (R. 5.) She i d e n t i f i e d 

h e r b o y f r i e n d as T a v a r e s s J o h n s o n . O f f i c e r B l a n c h a r d c a l l e d 

t h e m e d i c s b e c a u s e o f t h e v i c t i m ' s c o n d i t i o n , and t h e y s t a t e d 

t h a t she may have a c o n c u s s i o n . O f f i c e r B l a n c h a r d t e s t i f i e d 

t h a t " s h e had been v i s i b l y b e a t e n , o b v i o u s l y b e a t e n . " (R. 6.) 

She s t a t e d t h a t t h e v i c t i m ' s p h y s i c a l c o n d i t i o n c o r r o b o r a t e d 

t h e i n f o r m a t i o n t h a t she had been g i v e n by t h e n e i g h b o r s and 

t h e v i c t i m . 

A c c o r d i n g t o O f f i c e r B l a n c h a r d , t h e v i c t i m t o l d h e r t h a t 

J o h n s o n had h e l d h e r down i n t h e bedroom and b e a t h e r i n t h e 

f a c e . The v i c t i m was u n s u r e i f J o h n s o n had l e f t t h e a p a r t m e n t 

b e c a u s e she had r e m a i n e d i n t h e bedroom u n t i l O f f i c e r 

B l a n c h a r d and t h e v i c t i m ' s m o t h e r had k n o c k e d on h e r d o o r . 

The v i c t i m a l s o i n f o r m e d O f f i c e r B l a n c h a r d t h a t she had 
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p r e v i o u s l y s i g n e d a w a r r a n t a g a i n s t J o h n s o n f o r d o m e s t i c 

v i o l e n c e , p r o m p t i n g O f f i c e r B l a n c h a r d t o a s k i f she i n t e n d e d 

t o p r o s e c u t e J o h n s o n f o r t h e p r e s e n t i n c i d e n t . She a n s w e r e d 

a f f i r m a t i v e l y , and O f f i c e r B l a n c h a r d f o r w a r d e d h e r i n f o r m a t i o n 

t o t h e d o m e s t i c - v i o l e n c e u n i t . She a l s o c o n t a c t e d J o h n s o n ' s 

p r o b a t i o n o f f i c e r c o n c e r n i n g t h e o f f e n s e . They t h e n went t o 

J o h n s o n ' s l a s t - k n o w n a d d r e s s and a t t e m p t e d t o a r r e s t him. 

However, t h e v i c t i m l a t e r d e c i d e d n o t t o p r e s s c h a r g e s . 

D e t e c t i v e Andrew Magnus o f t h e Montgomery P o l i c e 

D e p a r t m e n t t e s t i f i e d t h a t , i n t h e c o u r s e o f i n v e s t i g a t i n g an 

u n r e l a t e d r o b b e r y , he l o o k e d i n t o some t e l e p h o n e c a l l s made 

f r o m t h e c o u n t y j a i l . The i n m a t e who had p l a c e d t h e c a l l s was 

d e t e r m i n e d t o be J o h n s o n by c r o s s - r e f e r e n c i n g t h e p i n number 

t h a t was u s e d . 3 Magnus made c o p i e s o f t h e c a l l s and f o r w a r d e d 

o r e - m a i l e d them t o t h e d o m e s t i c - v i o l e n c e u n i t . R e c o r d i n g s o f 

t h e c a l l s were a d m i t t e d a t t h e h e a r i n g . 

C o r p o r a l T i n a M c C a s k i l l o f t h e d o m e s t i c - v i o l e n c e u n i t 

t e s t i f i e d t h a t she was a s s i g n e d t o t h e p r e s e n t c a s e . She 

t e s t i f i e d t h a t t h e v i c t i m f a i l e d t o come t o a m e e t i n g t o p r e s s 

3On c r o s s - e x a m i n a t i o n , Magnus a d m i t t e d t h a t the p i n number 
c o u l d have been s h a r e d w i t h some unknown inmate who a l s o 
happened t o know Tempest J o h n s o n . 
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c h a r g e s as t o t h i s o f f e n s e . However, when she was o r i g i n a l l y 

c o n t a c t e d b y O f f i c e r B l a n c h a r d c o n c e r n i n g t h i s d o m e s t i c 

v i o l e n c e , she was t o l d t h a t i t was u n c e r t a i n w h e t h e r t h e 

o f f e n s e w o u l d be a misdemeanor o r a f e l o n y u n t i l t h e e x t e n t o f 

t h e v i c t i m ' s i n j u r i e s was d e t e r m i n e d . M c C a s k i l l t h e n c h e c k e d 

t h e s y s t e m t o d e t e r m i n e i f J o h n s o n had any " h i s t o r y . " 4 (R. 

27.) She d e t e r m i n e d t h a t J o h n s o n d i d have a h i s t o r y i n t h e 

s y s t e m and c o n t a c t e d h i s p r o b a t i o n o f f i c e r . 

M c C a s k i l l f u r t h e r t e s t i f i e d t h a t J o h n s o n s i g n e d two 

documents r e g a r d i n g c o n d i t i o n s o f h i s r e l e a s e t o p r o b a t i o n 

t h a t were e s s e n t i a l l y p r o t e c t i v e o r d e r s , w h e r e b y he was t o 

r e f r a i n f r o m any c o n t a c t w i t h e i t h e r o f t h e v i c t i m s . 

M c C a s k i l l f u r t h e r t e s t i f i e d t h a t she had l i s t e n e d t o t h e 

r e c o r d i n g s o f t h e phone c a l l s made f r o m t h e j a i l t o a f e m a l e 

and s t a t e d t h a t t h e f e m a l e ' s t e l e p h o n e number was t h e same 

number t h a t she had been g i v e n t o c o n t a c t t h e v i c t i m , Tempest 

J o h n s o n , and t h a t she had, i n f a c t , s p o k e n t o t h e v i c t i m a t 

t h a t number. She s t a t e d t h a t t h e phone c a l l s were made a f t e r 

J o h n s o n had been i n f o r m e d t h a t he was n o t t o c o n t a c t t h e 

v i c t i m ; and t h a t t h e i n m a t e on t h e c a l l s was t e l l i n g t h e 

4 I t i s u n c l e a r whether the w i t n e s s meant c r i m i n a l h i s t o r y 
i n g e n e r a l or s p e c i f i c a l l y a h i s t o r y of domestic v i o l e n c e . 
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f e m a l e t o d r o p t h e d o m e s t i c - v i o l e n c e c h a r g e s . M c C a s k i l l 

t e s t i f i e d t h a t t h e o n l y d o m e s t i c - v i o l e n c e c h a r g e s i n v o l v i n g 

t h e v i c t i m , Tempest J o h n s o n , were t h o s e a g a i n s t J o h n s o n . 

O f f i c e r Meghan W e b s t e r , J o h n s o n ' s p r o b a t i o n o f f i c e r , 

t e s t i f i e d t h a t J o h n s o n was t o l d t h a t he c o u l d n o t "have any 

new c h a r g e s come up". (R. 36.) He was t a k e n i n t o c u s t o d y 

b e c a u s e of two new c h a r g e s o f d o m e s t i c - v i o l e n c e . O f f i c e r 

W e b s t e r spoke w i t h t h e v i c t i m , Tempest J o h n s o n , on t h e 

t e l e p h o n e i n r e s p o n s e t o v o i c e m a i l s t h e v i c t i m had l e f t . She 

had w a n t e d t o know t h e s t a t u s o f J o h n s o n ' s c a s e . O f f i c e r 

W e b s t e r t e s t i f i e d : " I a s k e d h e r i f she was t h e v i c t i m i n t h e 

c a s e . She s a i d she was. I t o l d h e r she w o u l d be r e q u i r e d t o 

come t o c o u r t . I gave h e r t h e d a t e s , and t h a t was b a s i c a l l y 

t h e end o f t h e c o n v e r s a t i o n . " (R. 3 9 . ) 5 

O f f i c e r W e b s t e r t e s t i f i e d t h a t she had l i s t e n e d t o t h e 

r e c o r d e d phone c a l l s f r o m t h e j a i l and t h a t t h e t e l e p h o n e 

number of t h e f e m a l e i n t h e c a l l s was t h a t o f t h e v i c t i m . She 

f u r t h e r s t a t e d t h a t d u r i n g t h e c a l l s t h e v i c t i m r e f e r s t o t h e 

male i n m a t e as " C o n f l i c t , " w h i c h i s J o h n s o n ' s a l i a s . The 

c i r c u i t c o u r t a s k e d t h e w i t n e s s i f she knew and r e c o g n i z e d t h e 

5 O f f i c e r Webster s u b s e q u e n t l y t e s t i f i e d t h a t she had 
spoken t o the v i c t i m t w i c e on the phone. (R. 63.) 
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v o i c e as J o h n s o n ' s and O f f i c e r W e b s t e r r e s p o n d e d 

a f f i r m a t i v e l y . O f f i c e r W e b s t e r was t h e n e x a m i n e d a b o u t t h e 

phone c a l l s as f o l l o w s : 

"A. [ O f f i c e r W e b s t e r ] : W e l l , t h e m a j o r i t y o f t h e 
c o n v e r s a t i o n was a b o u t d o m e s t i c - v i o l e n c e c a s e s and 
h i s p r o b a t i o n . He was s p e a k i n g t o [ t h e v i c t i m ] and 
t e l l i n g h e r -- d i r e c t i n g h e r t o go down t o t h e 
d e t e c t i v e d i v i s i o n and t a l k t o t h e d e t e c t i v e s and 
t e l l them t h a t t h e c h a r g e s were b o g u s . 

"He f u r t h e r a d v i s e d h e r t h a t she needed t o w r i t e 
a l e t t e r t o t h i s C o u r t , a d d r e s s e d t o Y o u r Honor, and 
t e l l you t h a t t h e c h a r g e s were b o g u s . 

"He f u r t h e r t a l k e d a b o u t t h e o t h e r v i c t i m , h i s 
c o u s i n , and t h a t she was g o i n g t o p l a y d i r t y and 
t h a t he was g o i n g t o g e t h i s mot h e r t o t e s t i f y t h a t 
none o f t h a t h appened, b e c a u s e i f h i s c o u s i n was 
g o i n g t o p l a y d i r t y , t h e n he was g o i n g t o p l a y 
d i r t y . 

" I mean, t h a t ' s j u s t b a s i c a l l y t h e h i g h l i g h t s . 
I t ' s -- i t ' s two v e r y l o n g c o n v e r s a t i o n s . So t h e r e ' s 
a l o t i n i t . 

"Q. [ P r o s e c u t o r ] L e t me a s k you t h i s , t o o . I n 
a d d i t i o n t o him t a l k i n g and r e q u e s t i n g t h a t she s a y 
t h e s e c h a r g e s a r e b o g u s , d i d he s a y a n y t h i n g a b o u t 
h i s p r o b a t i o n , t h a t t h e y -- a b o u t v i o l a t i n g h i s 
p r o b a t i o n ? 

"A. He d i d . He s a i d t h a t t h e j u d g e c o u l d n o t v i o l a t e 
h im f o r one d o m e s t i c - v i o l e n c e c o n v i c t i o n ; t h a t one 
d o m e s t i c - v i o l e n c e c o n v i c t i o n c o u l d n ' t g e t him 
v i o l a t e d , t h a t t h e y w o u l d have t o l e t him o u t . " 
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(R. 4 1 - 4 2 . ) 6 

D e f e n s e c o u n s e l a r g u e d t h a t J o h n s o n ' s p r o b a t i o n s h o u l d 

n o t be r e v o k e d b e c a u s e t h e S t a t e had o f f e r e d o n l y h e a r s a y 

e v i d e n c e c o n c e r n i n g t h e d o m e s t i c - v i o l e n c e c h a r g e s . He 

c o n t e n d e d t h a t b e c a u s e t h e v i c t i m d i d n o t a p p e a r a t t h e 

h e a r i n g t h e e v i d e n c e was a l l h e a r s a y . The c o u r t , h o w e v e r , 

d e t e r m i n e d t h a t p r o b a b l e c a u s e was shown t h a t J o h n s o n had 

c o m m i t t e d t h e o f f e n s e s b a s e d , n o t o n l y on h e a r s a y , b u t f u r t h e r 

on t h e e v i d e n c e c o n c e r n i n g t h e phone c a l l s . The c o u r t n o t e d 

t h a t O f f i c e r W e b s t e r i d e n t i f i e d t h e v o i c e s on t h e c a l l s as 

t h o s e o f J o h n s o n and t h e v i c t i m . 7 The c o u r t f u r t h e r s t a t e d 

6The au d i o r e c o r d i n g and another copy of the r e c o r d i n g 
were a d m i t t e d as S t a t e ' s E x h i b i t 1 an d , upon i n s p e c t i o n , they 
i n d i c a t e t h a t Johnson attempted t o induce the v i c t i m t o go t o 
the o f f i c e r , whose name he p r o v i d e d , and t e l l him t h a t her 
c l a i m s were bogus or were made a c c o r d i n g t o her mother or her 
g i r l f r i e n d s , and t h a t i n r e t u r n he would owe her f o r e v e r and 
l o v e her f o r e v e r . He a l s o i n s t r u c t e d her t o w r i t e a l e t t e r t o 
the judge t e l l i n g him t h a t the charges were u n t r u e . 

7 A f t e r the c o u r t revoked Johnson's p r o b a t i o n , defense 
c o u n s e l was a l l o w e d t o examine O f f i c e r Webster a g a i n , and she 
t e s t i f i e d t h a t she had spoken t o Johnson on a t l e a s t a monthly 
b a s i s and o f t e n on the t e l e p h o n e . She s p e c u l a t e d t h a t she had 
spoken t o him 25 t o 30 t i m e s . She a f f i r m e d t h a t she knew t h a t 
Johnson was s p e a k i n g t o the v i c t i m , Tempest J o h n s o n , on the 
r e c o r d e d c a l l s . O f f i c e r Webster a l s o t e s t i f i e d t h a t she had 
spoken t o the o t h e r v i c t i m , Johnson's c o u s i n , by te l e p h o n e 
j u s t b e f o r e the c o u r t ' s r u l i n g and t h a t v i c t i m had s t a t e d t h a t 
she would not t e s t i f y because Johnson's mother had o f f e r e d her 
money f o r her m e d i c a l b i l l s not t o t e s t i f y . 
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t h a t " I t h i n k w i t h a l l t h e c u m u l a t i v e e v i d e n c e , I t h i n k t h e r e 

was p l e n t y t h e r e . " (R. 52.) The j u d g e a l s o n o t e d O f f i c e r 

B l a n c h a r d ' s t e s t i m o n y c o n c e r n i n g h e r o b s e r v a t i o n o f t h e 

v i c t i m ' s i n j u r i e s . B a s e d on t h e e v i d e n c e , t h e c o u r t f o u n d 

p r o b a b l e c a u s e t o b e l i e v e t h a t J o h n s o n c o m m i t t e d d o m e s t i c -

v i o l e n c e and r e v o k e d h i s p r o b a t i o n . 

On a p p e a l , J o h n s o n a r g u e s t h a t t h e r e was i n s u f f i c i e n t 

e v i d e n c e t o r e v o k e h i s p r o b a t i o n b e c a u s e n e i t h e r v i c t i m 

t e s t i f i e d a t t h e h e a r i n g . S p e c i f i c a l l y , he c o n t e n d s t h a t t h e 

S t a t e p r e s e n t e d o n l y h e a r s a y e v i d e n c e t h a t c o u l d n o t s u p p o r t 

t h e c o u r t ' s d e c i s i o n t o r e v o k e h i s p r o b a t i o n . He a l s o a r g u e s 

t h a t he was n o t g i v e n an o p p o r t u n i t y t o be h e a r d . 

" ' I t i s w e l l s e t t l e d t h a t h e a r s a y e v i d e n c e may n o t f o r m 

t h e s o l e b a s i s f o r r e v o k i n g an i n d i v i d u a l ' s p r o b a t i o n . See 

C l a y t o n v. S t a t e , 669 So. 2d 220, 222 ( A l a . C r . A p p . 1 9 9 5 ) ; 

C h a s t e e n v. S t a t e , 652 So. 2d 319, 320 ( A l a . C r . A p p . 1 9 9 4 ) ; and 

M a l l e t t e v. S t a t e , 572 So. 2d 1316, 1317 ( A l a . C r . A p p . 1 9 9 0 ) . ' " 

H a l l v. S t a t e , 964 So. 2d 91, 93 ( A l a . C r i m . App. 2 0 0 7 ) , 

q u o t i n g G o o d g a i n v. S t a t e , 755 So. 2d 591, 592 ( A l a . C r i m . 

App. 1 9 9 9 ) . 

" W h i l e we r e c o g n i z e t h a t a l l t h e f o r m a l r e q u i r e m e n t s 
o f a c r i m i n a l t r i a l a r e n o t mandated, and t h a t t h e 
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b u r d e n o f p r o o f i s d i f f e r e n t , Thompson v. S t a t e , 356 
So. 2d 757 ( A l a . C r . A p p . 1978) ( ' [ t ] h e s t a n d a r d o f 
p r o o f i s n o t r e a s o n a b l e d o u b t o r p r e p o n d e r a n c e o f 
t h e e v i d e n c e , b u t r e a s o n a b l e s a t i s f a c t i o n f r o m t h e 
e v i d e n c e ' ) , we a l s o r e c o g n i z e t h a t ' [ h ] e a r s a y 
i n f o r m a t i o n may n o t be u s e d t o f u r n i s h t h e s o l e 
b a s i s o f t h e r e v o c a t i o n . ' W a t k i n s v. S t a t e , 455 So. 
2d 160 ( A l a . C r . A p p . 1 9 8 4 ) . See, a l s o , Moore v. 
S t a t e , 432 So. 2d 552 ( A l a . C r . A p p . 1 9 8 3 ) . I n t h e 
c a s e a t b a r , we f i n d t h a t t h e e v i d e n c e i n t h e r e c o r d 
was i n s u f f i c i e n t . A l t h o u g h e v i d e n c e s u f f i c i e n t t o 
s u p p o r t a c o n v i c t i o n i s n o t r e q u i r e d , a p r o b a t i o n 
o f f i c e r ' s r e p o r t a n d / o r an a r r e s t w a r r a n t , s t a n d i n g 
a l o n e o r t o g e t h e r , w o u l d be i n s u f f i c i e n t . " 

Ex p a r t e B e l c h e r , 556 So. 2d 366, 369 ( A l a . C r i m . App. 1 9 8 9 ) . 

I n t h e p r e s e n t c a s e , a l t h o u g h t h e r e was h e a r s a y e v i d e n c e 

c o n c e r n i n g J o h n s o n ' s c o m m i s s i o n o f t h e d o m e s t i c - v i o l a t i o n 

o f f e n s e a g a i n s t t h e v i c t i m , t h e r e was a l s o c o r r o b o r a t i n g non-

h e a r s a y e v i d e n c e p r o v i d e d by t h e a u d i o r e c o r d i n g s o f J o h n s o n 

c a l l i n g t h e v i c t i m . These t e l e p h o n e c a l l s f r o m t h e j a i l , 

d e s p i t e t h e c o u r t ' s o r d e r t o a v o i d c o n t a c t w i t h t h e v i c t i m , 

c l e a r l y i n v o l v e d J o h n s o n i n s t r u c t i n g t h e v i c t i m , Tempest 

J o h n s o n , t o w i t h d r a w t h e c h a r g e s . As i s common i n d o m e s t i c -

v i o l e n c e c a s e s , he p r o m i s e d l o v e and s u p p o r t i n r e t u r n f o r h e r 

w i t h d r a w i n g t h e c h a r g e s , b u t i n s i s t e d t h a t t h e c h a r g e s be 

w i t h d r a w n . He a l s o a t t e m p t e d t o p e r s u a d e t h i s v i c t i m t o t e l l 

t h e o t h e r v i c t i m t o r e c a n t and vowed r e t a l i a t i o n i f she d i d 
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n o t . He f u r t h e r i n s t r u c t e d t h e v i c t i m t o have h i s m o t h e r 

t e s t i f y a g a i n s t t h e o t h e r v i c t i m i f n e c e s s a r y . 

O f f i c e r B l a n c h a r d p r o v i d e d t e s t i m o n y c o n c e r n i n g t h e 

v i c t i m ' s i n j u r i e s t h a t she o b s e r v e d soon a f t e r t h e y were 

i n f l i c t e d , as w e l l as t h e v i c t i m ' s i d e n t i f i c a t i o n o f J o h n s o n 

as h e r a t t a c k e r t h a t was made as she was s t i l l c r y i n g 

f o l l o w i n g t h e a s s a u l t . O f f i c e r B l a n c h a r d ' s t e s t i m o n y was 

t h a t , when t h e v i c t i m a n s w e r e d t h e kn o c k a t t h e d o o r , she 

a s k e d h e r what had happened. The v i c t i m s t a t e d t h a t J o h n s o n 

had b e a t e n h e r . T h i s s t a t e m e n t i s an e x c e p t i o n t o t h e h e a r s a y 

r u l e b e c a u s e i t was made as t h e v i c t i m was s t i l l i n a s t a t e o f 

e x c i t e m e n t f o l l o w i n g t h e a t t a c k and c o n s t i t u t e d an e x c i t e d 

u t t e r a n c e . I n Ex p a r t e C.L.Y., 928 So. 2d 1069 ( A l a . 2 0 0 5 ) , 

th e A l abama Supreme C o u r t e x p l a i n e d : 

" T h i s o u t - o f - c o u r t s t a t e m e n t ... i s e x c e p t e d 
f r o m t h e o p e r a t i o n o f t h e h e a r s a y r u l e by R u l e 
8 0 3 ( 2 ) , A l a . R. E v i d . , w h i c h s t a t e s : ' E x c i t e d 
U t t e r a n c e . A s t a t e m e n t r e l a t i n g t o a s t a r t l i n g e v e n t 
or c o n d i t i o n made w h i l e t h e d e c l a r a n t was u n d e r t h e 
s t r e s s o f e x c i t e m e n t c a u s e d by t h e e v e n t o r 
c o n d i t i o n . ' 

" ' [ S ] t r i c t c o n t e m p o r a n e i t y s h o u l d n o t 
be r e q u i r e d b e tween t h e s t a t e m e n t and t h e 
o c c u r r e n c e i n o r d e r f o r t h e d e c l a r a t i o n t o 
q u a l i f y f o r t h e p r e s e n t h e a r s a y e x c e p t i o n . 
I n d e e d , o u r c o u r t s have s a i d t h a t t i m e 
a l o n e i s n o t a d e t e r m i n i n g c r i t e r i o n and 
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t h a t a p p l i c a b i l i t y o f t h i s e x c e p t i o n c a n n o t 
be d e c i d e d upon t h e b a s i s o f any s p e c i f i e d 
t i m e o r number o f m i n u t e s b etween t h e a c t 
and t h e d e c l a r a t i o n . The c r i t i c a l f a c t o r i s 
w h e t h e r t h e p e r s o n who made t h e s t a t e m e n t 
i s s t i l l u n d e r t h e i n f l u e n c e o f t h e 
e m o t i o n s a r i s i n g f r o m t h e s t a r t l i n g e v e n t . 
S t a t e d d i f f e r e n t l y , t h e s t a t e m e n t does n o t 
have t o be made c o n t e m p o r a n e o u s l y w i t h t h e 
s t a r t l i n g e v e n t o r c o n d i t i o n b u t i t must be 
u t t e r e d c o n t e m p o r a n e o u s l y w i t h t h e 
e x c i t e m e n t r e s u l t i n g f r o m t h e s t a r t l i n g 
e v e n t o r c o n d i t i o n . How l o n g t h e e x c i t e m e n t 
p r e v a i l s i s l a r g e l y d e t e r m i n e d by t h e 
c h a r a c t e r o f t h e e v e n t o r c o n d i t i o n . ' 

" C h a r l e s W. Gamble, M c E l r o y ' s Alabama E v i d e n c e § 
265.01(2) ( 5 t h ed. 1996) ( f o o t n o t e s o m i t t e d ) . " 

928 So. 2d 1072-73. Thus, " [ a ] s t a t e m e n t c o n c e r n i n g a 

s t a r t l i n g o c c u r r e n c e o r c o n d i t i o n i s a d m i s s i b l e t o p r o v e t h e 

t r u t h o f t h e m a t t e r a s s e r t e d t h e r e i n , o v e r a h e a r s a y 

o b j e c t i o n , i f : (1) i t c o n c e r n s t h e o c c u r r e n c e o r c o n d i t i o n and 

(2) i s made w h i l e t h e s p e a k e r i s u n d e r t h e s t r e s s o f t h e 

n e r v o u s e x c i t e m e n t c r e a t e d by t h e p e r c e p t i o n . " C h a r l e s W. 

Gamble, Gamble's Alabama R u l e s o f E v i d e n c e § 8 0 3 ( 2 ) , [ A u t h o r ' s 

S t a t e m e n t o f t h e R u l e ] ( 1 9 9 5 ) . See U n i t e d S t a t e s v. R i v e r a , 

43 F.3d 1291 ( 9 t h C i r . 1 9 9 5 ) ( s t a t e m e n t s made by r a p e v i c t i m 

were p r o p e r l y a d m i t t e d u n d e r R u l e 8 0 3 ( 2 ) , F e d . R. E v i d . , 

d e s p i t e t i m e l a p s e o f 30 m i n u t e s b etween r a p e and s t a t e m e n t s 

b e c a u s e t h e v i c t i m was c l e a r l y s t i l l u n d e r s t r e s s o r 
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e x c i t e m e n t o f t h e r a p e ) ; Ex p a r t e W h i s e n h a n t , 555 So. 2d 235 

( A l a . 1 9 8 9 ) . See a l s o Dawson v. Commonwealth, 867 S.W. 2d 493 

(Ky. C t . App. 1 9 9 3 ) ( h o l d i n g a d m i s s i b l e v i c t i m ' s s t a t e m e n t t o 

o f f i c e r i m m e d i a t e l y a f t e r i n c i d e n t o f d o m e s t i c - v i o l e n c e and 

h o l d i n g i n a d m i s s i b l e v i c t i m ' s s t a t e m e n t t o a n o t h e r o f f i c e r a t 

a l a t e r t i m e b e c a u s e o f l a c k o f s p o n t a n e i t y ) . H e r e , t h e 

s t a t e m e n t was made as t h e v i c t i m , who had r e m a i n e d i n t h e 

bedroom where she had been b e a t e n , f i n a l l y l e f t t h e room t o 

a l l o w h e r mot h e r and O f f i c e r B l a n c h a r d e n t r y t o t h e a p a r t m e n t . 

She made t h e s t a t e m e n t t h a t h e r i n j u r i e s had been i n f l i c t e d by 

J o h n s o n as she was s t i l l s o b b i n g f r o m t h e a t t a c k . Thus, h e r 

e x c i t e d u t t e r a n c e , as an e x c e p t i o n t o t h e h e a r s a y r u l e , 

s u p p o r t e d t h e h e a r s a y e v i d e n c e , as d i d t h e a u d i o r e c o r d i n g . 

T h i s was n o t a c a s e where p r o b a t i o n r e v o c a t i o n was b a s e d 

s o l e l y on t h e t e s t i m o n y o f t h e p r o b a t i o n o r a r r e s t i n g o f f i c e r 

a n d / o r an a r r e s t r e p o r t . T h e r e was enough e v i d e n c e f r o m w h i c h 

t h e c o u r t c o u l d be s u f f i c i e n t l y s a t i s f i e d t h a t J o h n s o n 

v i o l a t e d t h e t e r m s o f h i s p r o b a t i o n by c o m m i t t i n g d o m e s t i c -

v i o l e n c e . 

As t o J o h n s o n ' s c l a i m t h a t he was n o t g i v e n t h e 

o p p o r t u n i t y t o be h e a r d , he d i d n o t o b j e c t on t h i s g r o u n d a t 
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t h e h e a r i n g ; t h e r e f o r e t h i s m a t t e r i s n o t p r e s e r v e d . 8 "'Even 

c o n s t i t u t i o n a l i s s u e s must be p r o p e r l y p r e s e r v e d f o r a p p e l l a t e 

r e v i e w . Brown v. S t a t e , 705 So. 2d 871, 875 ( A l a . C r i m . App. 

1 9 9 7 ) . ' " S m i t h v. S t a t e , 857 So. 2d 838, 840 ( A l a . C r i m . App. 

2 0 0 2 ) , q u o t i n g Evans v. S t a t e , 7 94 So. 2d 1234 ( A l a . C r i m . 

App. 2 0 0 0 ) . 

"'"The g e n e r a l r u l e s o f 
p r e s e r v a t i o n a p p l y t o p r o b a t i o n 
r e v o c a t i o n h e a r i n g s . P u c k e t t v. 
S t a t e , 680 So. 2d 980, 983 ( A l a . 
C r i m . App. 1 9 9 6 ) , c i t i n g T a y l o r  
v. S t a t e , 600 So. 2d 1080, 1081 
( A l a . C r i m . App. 1 9 9 2 ) . T h i s 
C o u r t 'has r e c o g n i z e d , i n 
p r o b a t i o n r e v o c a t i o n p r o c e e d i n g s , 
o n l y two e x c e p t i o n s t o t h e 
g e n e r a l r u l e t h a t i s s u e s n o t 
p r e s e n t e d t o t h e t r i a l c o u r t a r e 
w a i v e d on a p p e a l : (1) t h e 
r e q u i r e m e n t t h a t t h e r e be an 
a d e q u a t e w r i t t e n o r d e r o f 
r e v o c a t i o n ... , and (2) t h e 
r e q u i r e m e n t t h a t a r e v o c a t i o n 
h e a r i n g a c t u a l l y be h e l d . ' 
P u c k e t t , 680 So. 2d a t 983."' 

"Bauer v. S t a t e , 891 So. 2d 1004, 1006 ( A l a . C r i m . 
7\ ^ r\ r\ A \ I _ j _ J . _ r\ r - i j _ _ j _ _ " - 7 ^ 0 r - i _ r "-i App. 2004) ( q u o t i n g Owens v. S t a t e , 728 So. 2d 673, 
680 ( A l a . C r i m . App. 1998 ) ) . T h i s c o u r t has a l s o 
r e c o g n i z e d a t h i r d e x c e p t i o n t h a t a d e f e n d a n t can 
r a i s e f o r t h e f i r s t t i m e on a p p e a l — t h e r e q u i r e m e n t 
t h a t t h e c o u r t a d v i s e t h e d e f e n d a n t o f h i s o r h e r 

8 A l t h o u g h Johnson d i d not f u l l y address the c o u r t , he d i d 
deny h a v i n g c o m m i t t i n g the o f f e n s e s t o the judge a t the end of 
the h e a r i n g . 
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r i g h t t o r e q u e s t an a t t o r n e y t o r e p r e s e n t t h e 
d e f e n d a n t d u r i n g p r o b a t i o n - r e v o c a t i o n p r o c e e d i n g s . 
See Law v. S t a t e , 778 So. 2d 24 9, 250 ( A l a . C r i m . 
App. 2 0 0 0 ) . A f o u r t h e x c e p t i o n t o t h e p r e s e r v a t i o n 
r u l e r e c e n t l y a n n o u n c e d by o u r Supreme C o u r t a l s o 
a l l o w s a d e f e n d a n t t o r a i s e f o r t h e f i r s t t i m e on 
a p p e a l t h e a l l e g a t i o n t h a t t h e c i r c u i t c o u r t e r r e d 
i n f a i l i n g t o a p p o i n t c o u n s e l t o r e p r e s e n t t h e 
d e f e n d a n t d u r i n g p r o b a t i o n - r e v o c a t i o n p r o c e e d i n g s . 
See Dean v. S t a t e , 57 So. 3d 169 ( A l a . 2 0 1 0 ) . " 

S a f f o l d v. S t a t e , 77 So. 3d 178, 179 ( A l a . C r i m . App. 2 0 1 1 ) . 

See a l s o J a c k s o n v. S t a t e , 867 So. 2d 365, 366 ( A l a . C r i m . 

App. 2 0 0 3 ) ( h o l d i n g t h a t J a c k s o n ' s c l a i m t h a t t h e t r i a l j u d g e 

d i d n o t a d d r e s s him p e r s o n a l l y a t t h e p r o b a t i o n r e v o c a t i o n 

h e a r i n g p r i o r t o a c c e p t i n g h i s a d m i s s i o n was n o t p r e s e r v e d ) . 

B a s e d on t h e f o r e g o i n g , t h e r e v o c a t i o n o f J o h n s o n ' s 

p r o b a t i o n i s due t o be a f f i r m e d . 

AFFIRMED. 

Windom, P . J . , c o n c u r s . K e l l u m and J o i n e r , J J . , concur i n 

the r e s u l t . Welch, J . , d i s s e n t s w i t h o p i n i o n . 
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WELCH, Judge, d i s s e n t i n g . 

The m a j o r i t y has a f f i r m e d t h e c i r c u i t c o u r t ' s r e v o c a t i o n 

o f T a v a r e s s M. J o h n s o n ' s p r o b a t i o n . B e c a u s e I w o u l d r e v e r s e , 

I must r e s p e c t f u l l y d i s s e n t . 

I n 2005, T a v a r e s s M. J o h n s o n p l e a d e d g u i l t y t o f i r s t -

d e g r e e r o b b e r y , s e c o n d - d e g r e e k i d n a p p i n g , and s e c o n d - d e g r e e 

b u r g l a r y . He was s e n t e n c e d t o 20 y e a r s ' i m p r i s o n m e n t f o r e a c h 

c o n v i c t i o n . A l t h o u g h t h e r e c o r d i s u n c l e a r , a p p a r e n t l y 

J o h n s o n ' s s e n t e n c e was s p l i t t o s e r v e t i m e i n p r i s o n f o l l o w e d 

by a p e r i o d o f p r o b a t i o n . I n 2011, d u r i n g t h e p r o b a t i o n a r y 

p o r t i o n o f J o h n s o n ' s s e n t e n c e , J o h n s o n was c h a r g e d w i t h two 

c o u n t s o f t h i r d - d e g r e e d o m e s t i c v i o l e n c e . On M a r c h 24 and 31, 

t h e c i r c u i t c o u r t c o n d u c t e d a p r o b a t i o n - r e v o c a t i o n h e a r i n g . 

The c i r c u i t c o u r t r e v o k e d J o h n s o n ' s p r o b a t i o n . T h i s a p p e a l 

f o l l o w e d . 

O f f i c e r R. C. B l a n c h a r d o f t h e Montgomery P o l i c e 

D e p a r t m e n t t e s t i f i e d a t t h e r e v o c a t i o n h e a r i n g t h a t on 

F e b r u a r y 23, 2011, she was d i s p a t c h e d t o an a p a r t m e n t c o m p l e x 

on Woodley Road when t e n a n t s r e p o r t e d t h a t someone i n an 

u p s t a i r s a p a r t m e n t had been s c r e a m i n g and h o l l e r i n g a l l day; 

t h e t e n a n t s b e l i e v e d a male was a s s a u l t i n g a f e m a l e . When 
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O f f i c e r B l a n c h a r d a r r i v e d , t h e t e n a n t s t o l d h e r t h a t t h e male 

s u s p e c t had j u s t r u n i n t o a f i e l d b e h i n d t h e a p a r t m e n t s . 

O f f i c e r B l a n c h a r d went t o t h e u p s t a i r s a p a r t m e n t . The v i c t i m , 

Tempest J o h n s o n , came t o t h e d o o r . One o f h e r e y e s was 

s w o l l e n s h u t and she was c r y i n g . Tempest t o l d O f f i c e r 

B l a n c h a r d t h a t h e r b o y f r i e n d , J o h n s o n , had b e a t h e r a l l day. 

O f f i c e r B l a n c h a r d c a l l e d f o r m e d i c a l a s s i s t a n c e , and a r e s c u e 

u n i t r e s p o n d e d . M e d i c a l p e r s o n n e l s t a t e d t h a t Tempest m i g h t 

have a c o n c u s s i o n . Tempest's m o t h e r had a r r i v e d and t o o k 

Tempest t o t h e d o c t o r . J o h n s o n was f o u n d and a r r e s t e d f o r 

d o m e s t i c v i o l e n c e . 

D e t e c t i v e Andrew Magnus o f t h e Montgomery P o l i c e 

D e p a r t m e n t t e s t i f i e d t h a t as p a r t o f a r o b b e r y i n v e s t i g a t i o n , 

he o b t a i n e d a l i s t o f t h e t e l e p h o n e c a l l s d i a l e d f r o m t h e 

c o u n t y j a i l i n w h i c h t h e i n m a t e s u s p e c t ' s p e r s o n a l -

i d e n t i f i c a t i o n number ("pin") was u s e d . D e t e c t i v e Magnus 

n o t i c e d t h a t t h e r e were two new t e l e p h o n e numbers l i s t e d u n d e r 

t h e i n m a t e ' s p i n number. He l i s t e n e d t o t h e two r e c o r d i n g s o f 

t h e c o n v e r s a t i o n s p l a c e d t h e two new t e l e p h o n e numbers. These 

c o n v e r s a t i o n s c o n s i s t e d o f an i n m a t e t a l k i n g t o a f e m a l e a b o u t 

d r o p p i n g t h e c h a r g e s i n some d o m e s t i c - v i o l e n c e d i s p u t e . 
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D e t e c t i v e Magnus was n o t a b l e t o a s c e r t a i n t h e i r names. 

D e t e c t i v e Magnus c r o s s - r e f e r e n c e d t h e t e l e p h o n e number t o 

o t h e r t e l e p h o n e numbers d i a l e d b y i n m a t e s f r o m t h e j a i l . The 

r e c o r d s d i s c l o s e d t h a t J o h n s o n h a d made s e v e r a l c a l l s t o t h i s 

t e l e p h o n e number. D e t e c t i v e Magnus n o t i f i e d J o h n s o n ' s c a s e 

a g e n t a b o u t t h e t e l e p h o n e c a l l s . 

C o r p o r a l T i n a M c C a s k i l l o f t h e Montgomery P o l i c e 

D e p a r t m e n t t e s t i f i e d t h a t she was t h e c a s e a g e n t a s s i g n e d t o 

Tempest's d o m e s t i c - v i o l e n c e c a s e . She c o n t a c t e d Tempest and 

s c h e d u l e d an a p p o i n t m e n t f o r Tempest t o come see C o r p o r a l 

M c C a s k i l l ; h o w e v e r , Tempest d i d n o t show up f o r t h e 

a p p o i n t m e n t . C o r p o r a l M c C a s k i l l t e l e p h o n e d Tempest a g a i n and 

l e f t a message when no one a n s w e r e d . D u r i n g C o r p o r a l 

M c C a s k i l l ' s t e s t i m o n y , t h e S t a t e a d m i t t e d a document r e g a r d i n g 

c o n d i t i o n s o f r e l e a s e f o l l o w i n g J o h n s o n ' s a r r e s t . J o h n s o n 

s i g n e d t h i s document i n w h i c h he a g r e e d n o t t o have any 

c o n t a c t w i t h t h e v i c t i m . C o r p o r a l M c C a s k i l l t e s t i f i e d t h a t 

t h e t e l e p h o n e number M c C a s k i l l h a d u s e d t o t e l e p h o n e Tempest 

was t h e same number d i a l e d f r e q u e n t l y b y J o h n s o n f r o m t h e 

c o u n t y j a i l and t h e number d i a l e d b y t h e u n i d e n t i f i e d i n m a t e 

who a s k e d t h e f e m a l e r e c i p i e n t o f t h e c a l l t o d r o p d o m e s t i c 
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v i o l e n c e c h a r g e s a g a i n s t h i m . C o r p o r a l M c C a s k i l l t e s t i f i e d 

t h a t Tempest was t h e v i c t i m i n o n l y one Montgomery C o u n t y 

d o m e s t i c - v i o l e n c e c a s e ; h o w e v e r , she a c k n o w l e d g e d t h a t she d i d 

n o t c h e c k t o see i f Tempest had been t h e v i c t i m o f d o m e s t i c 

v i o l e n c e i n c a s e s i n s u r r o u n d i n g c o u n t i e s . 

O f f i c e r Meghan W e b s t e r o f t h e Alabama B o a r d o f P a r d o n s 

and P a r o l e s t e s t i f i e d t h a t she h a d been s u p e r v i s i n g J o h n s o n as 

h i s p r o b a t i o n o f f i c e r . O f f i c e r W e b s t e r t e s t i f i e d t h a t Tempest 

t e l e p h o n e d h e r and l e f t a v o i c e m a i l w i t h h e r name and 

t e l e p h o n e number. O f f i c e r W e b s t e r r e t u r n e d T empest's c a l l . 

D u r i n g t h e t e l e p h o n e c a l l , Tempest i n q u i r e d a b o u t t h e s t a t u s 

o f J o h n s o n ' s c a s e . O f f i c e r W e b s t e r a s k e d Tempest i f she was 

t h e v i c t i m i n one o f J o h n s o n ' s d o m e s t i c - v i o l e n c e c a s e s , and 

Tempest s t a t e d t h a t she was. 9 O f f i c e r W e b s t e r t o l d Tempest 

t h a t she w o u l d be r e q u i r e d t o come t o c o u r t . O f f i c e r W e b s t e r 

gave h e r t h e c o u r t d a t e . Tempest d i d n o t a p p e a r f o r t h e 

r e v o c a t i o n h e a r i n g . O f f i c e r W e b s t e r t e s t i f i e d t h a t t h e 

t e l e p h o n e number she u s e d t o c o n t a c t Tempest was t h e same 

t e l e p h o n e number t h e u n i d e n t i f i e d i n m a t e d i a l e d f r o m t h e 

c o u n t y j a i l and t h a t , i n h e r o p i n i o n , t h e f e m a l e ' s v o i c e on 

9Johnson was a l s o charged w i t h domestic v i o l e n c e f o r 
a s s a u l t i n g h i s c o u s i n . 
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t h e r e c o r d i n g s o f t h o s e two c a l l s m a t c h e d t h e v o i c e o f t h e 

p e r s o n who i d e n t i f i e d h e r s e l f as Tempest on t h e t e l e p h o n e . 

O f f i c e r W e b s t e r t e s t i f i e d t h a t t h e f e m a l e i n t h e t e l e p h o n e 

c a l l s made f r o m t h e c o u n t y j a i l i d e n t i f i e d t h e male as 

" C o n f l i c t , " w h i c h , a c c o r d i n g t o W e b s t e r , i s J o h n s o n ' s a l i a s . 

O f f i c e r W e b s t e r t e s t i f i e d t h a t J o h n s o n ' s " c a r e e r manager" had 

i n t r o d u c e d J o h n s o n t o h e r as " C o n f l i c t " and had s e n t h e r 

a d v e r t i s e m e n t s f o r J o h n s o n ' s r a p m u s i c on w h i c h J o h n s o n 

i d e n t i f i e d h i m s e l f as " C o n f l i c t . " O f f i c e r W e b s t e r i d e n t i f i e d 

J o h n s o n as t h e male v o i c e i n t h e 

j a i l a s k i n g t h a t t h e d o m e s t i c 

O f f i c e r W e b s t e r t e s t i f i e d 

t e l e p h o n e c a l l s made f r o m t h e 

v i o l e n c e c h a r g e be d r o p p e d . 

r e g a r d i n g t h e t e l e p h o n e 

c o n v e r s a t i o n s as f o l l o w s : 

" [ T ] h e m a j o r i t y o f t h e c o n v e r s a t i o n was a b o u t 
d o m e s t i c v i o l e n c e c a s e s and h i s p r o b a t i o n . He was 
s p e a k i n g t o Tempest and t e l l i n g h e r -- d i r e c t i n g h e r 
t o go down t o t h e d e t e c t i v e d i v i s i o n and t a l k t o t h e 
d e t e c t i v e s and t e l l them t h a t t h e c h a r g e s were 
b o g u s . 

"He f u r t h e r a d v i s e d h e r t h a t she needed t o w r i t e 
a l e t t e r t o t h i s C o u r t , a d d r e s s e d t o You r Honor, and 
t e l l you t h a t t h e c h a r g e s were b o g u s . 

"He f u r t h e r t a l k e d a b o u t t h e o t h e r v i c t i m , h i s 
c o u s i n , and t h a t she was g o i n g t o p l a y d i r t y and 
t h a t he was g o i n g t o g e t h i s mot h e r t o t e s t i f y t h a t 
none o f t h a t h a ppened b e c a u s e i f h i s c o u s i n was 
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g o i n g t o p l a y d i r t y , t h e n he was g o i n g t o p l a y 
d i r t y . " 

(R. 41-42.) 

The a u d i o r e c o r d i n g s o f t h e t e l e p h o n e c o n v e r s a t i o n s were 

a d m i t t e d i n t o e v i d e n c e a t t h e h e a r i n g . The c i r c u i t c o u r t 

r e v o k e d J o h n s o n ' s p r o b a t i o n , f i n d i n g p r o b a b l e c a u s e t h a t he 

had c o m m i t t e d t h e new o f f e n s e o f d o m e s t i c v i o l e n c e . 

J o h n s o n a r g u e s on a p p e a l t h a t t h e c i r c u i t c o u r t 

e r r o n e o u s l y r e v o k e d h i s p r o b a t i o n s o l e l y on h e a r s a y i n d i c a t i n g 

t h a t he had c o m m i t t e d a new o f f e n s e . 

The main o p i n i o n d e t e r m i n e s t h a t b o t h t h e j a i l a u d i o 

r e c o r d i n g s o f J o h n s o n and t h e v i c t i m ' s " e x c i t e d u t t e r a n c e " 

when she a n s w e r e d t h e d o o r t o t h e a p a r t m e n t and t o l d O f f i c e r 

B l a n c h a r d t h a t J o h n s o n had b e a t e n h e r s e r v e d as 

" c o r r o b o r a t i n g n o n h e a r s a y e v i d e n c e " s u p p o r t i n g o t h e r h e a r s a y 

t e s t i m o n y a d m i t t e d a t t h e h e a r i n g . I d i s a g r e e w i t h b o t h 

f i n d i n g s . 

F i r s t , no where i n t h e j a i l t e l e p h o n e r e c o r d i n g s does 

J o h n s o n a d m i t t h a t he c o m m i t t e d t h e a s s a u l t c o n s t i t u t i n g 

d o m e s t i c v i o l e n c e . He i s h e a r d t r y i n g t o p e r s u a d e t h e v i c t i m 

t o d r o p t h e c h a r g e s . T h i s b e h a v i o r i s e q u a l l y c o n s i s t e n t w i t h 

someone who i s i n n o c e n t as i t i s w i t h someone who i s g u i l t y . 
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Thus, I do n o t b e l i e v e t h a t t h e r e c o r d i n g s a r e e v i d e n c e o f 

J o h n s o n ' s g u i l t . T h e r e f o r e , I do n o t b e l i e v e t h a t t h e y can 

s e r v e as t h e " n o n h e a r s a y " e v i d e n c e i n s u p p o r t o f r e v o c a t i o n . 

I a l s o d i s a g r e e t h a t , i n A l a b a m a , e x c e p t i o n s t o t h e r u l e 

a g a i n s t t h e a d m i s s i b i l i t y o f h e a r s a y have any a p p l i c a t i o n i n 

p r o b a t i o n - r e v o c a t i o n p r o c e e d i n g s . Thus, I d i s a g r e e w i t h t h e 

main o p i n i o n ' s " e x c i t e d u t t e r a n c e " a n a l y s i s f o r t h e r e a s o n s 

t h a t f o l l o w . 

I n t h e c o n t e x t o f p r o b a t i o n r e v o c a t i o n s , t h i s C o u r t and 

t h e Alabama Supreme C o u r t have l o n g h e l d t h a t a t r i a l c o u r t 

needs t o be o n l y r e a s o n a b l y s a t i s f i e d t h a t a p r o b a t i o n e r has 

v i o l a t e d a c o n d i t i o n o f p r o b a t i o n ; t h e r e f o r e , h e a r s a y i s  

a d m i s s i b l e a t a p r o b a t i o n - r e v o c a t i o n h e a r i n g . However, 

h e a r s a y e v i d e n c e may n o t f o r m t h e s o l e b a s i s f o r r e v o k i n g an 

i n d i v i d u a l ' s p r o b a t i o n . Sams v. S t a t e , 48 So. 3d 665, 668 

( A l a . 2 0 1 0 ) ; G o o d g a i n v. S t a t e , 755 So. 2d 591, 592 ( A l a . 

C r i m . App. 1 9 9 9 ) ; C l a y t o n v. S t a t e , 669 So. 2d 220, 222 ( A l a . 

C r i m . App. 1 9 9 5 ) ; C h a s t e e n v. S t a t e , 652 So. 2d 319, 320 ( A l a . 

C r i m . App. 1 9 9 4 ) ; and M a l l e t t e v. S t a t e , 572 So. 2d 1316, 1317 

( A l a . C r i m . App. 1 9 9 0 ) . 
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The main o p i n i o n s t a t e s t h a t b e c a u s e t h e v i c t i m ' s 

s t a t e m e n t was "an e x c e p t i o n t o t h e h e a r s a y r u l e , " i t 

" s u p p o r t e d " o t h e r h e a r s a y o f f e r e d a t t h e h e a r i n g . Thus, t h e 

main o p i n i o n a p p e a r s t o f i n d t h a t a h e a r s a y e x c e p t i o n d e s t r o y s 

t h e h e a r s a y n a t u r e o f t h e e v i d e n c e . I d i s a g r e e . An e x c i t e d 

u t t e r a n c e c o n s t i t u t e s an e x c e p t i o n t o t h e e x c l u s i o n o f 

h e a r s a y . See R u l e 8 0 3 ( 2 ) , A l a . R. E v i d . ( i n a d m i s s a b l e h e a r s a y 

t e s t i m o n y i s a d m i s s i b l e when t h a t h e a r s a y t e s t i m o n y i s f o u n d , 

by t h e t r i a l c o u r t , t o be an " e x c i t e d u t t e r a n c e " ) . I n o t h e r 

w o r d s , i n a c r i m i n a l t r i a l e x c e p t i o n s e x i s t t o a l l o w t h e t r i a l 

c o u r t t o f i n d o t h e r w i s e i n a d m i s s i b l e h e a r s a y e v i d e n c e t o be 

s u f f i c i e n t l y r e l i a b l e t o w a r r a n t i t s a d m i s s i o n . See R u l e 803, 

A l a . R. E v i d . A d e t e r m i n a t i o n t h a t h e a r s a y f a l l s w i t h i n an 

e x c e p t i o n f o u n d i n R u l e 803, A l a . R. E v i d . , c o n c e r n s t h e 

a d m i s s i b i l i t y o f o t h e r w i s e i n a d m i s s i b l e h e a r s a y . However, 

" ' [ f ] o r m a l p r o c e d u r e s and r u l e s o f e v i d e n c e a r e n o t e m p l o y e d 

i n p r o b a t i o n r e v o c a t i o n h e a r i n g s . ' " W i l l i a m s v. S t a t e , 673 

So. 2d 82 9, 830 ( A l a . C r i m . App. 1 995) ( q u o t i n g M a r q u i s v.  

S t a t e , 439 So. 2d 197, 198-199 ( A l a . C r i m . App. 1 9 8 3 ) ) . I n 

t h e c o n t e x t o f a p r o b a t i o n - r e v o c a t i o n h e a r i n g , " h e a r s a y 

e v i d e n c e i s a d m i s s i b l e a t t h e d i s c r e t i o n o f t h e t r i a l j u d g e 
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w h e t h e r o r n o t i t i s w i t h i n one o f t h e r e c o g n i z e d [ h e a r s a y ] 

e x c e p t i o n s Grantham v. S t a t e , 580 So. 2d 53, 57 ( A l a . 

C r i m . App. 1 9 9 1 ) . Thus, f i n d i n g a h e a r s a y e x c e p t i o n i s 

u n n e c e s s a r y i n an Alabama p r o b a t i o n - r e v o c a t i o n h e a r i n g 

b e c a u s e , i n A l a b a m a , t h e h e a r i n g c o u r t may a d m i t h e a r s a y t h a t 

i t f i n d s r e l i a b l e -- w h e t h e r o r n o t a h e a r s a y e x c e p t i o n 

a p p l i e s . "The c o u r t may r e c e i v e any r e l i a b l e , r e l e v a n t 

e v i d e n c e n o t l e g a l l y p r i v i l e g e d , i n c l u d i n g h e a r s a y . " R u l e 

2 7 . 6 ( d ) ( 1 ) , A l a . R. C r i m . P. "The c o u r t may c o n s i d e r b o t h 

h e a r s a y and n o n h e a r s a y e v i d e n c e i n m a k i n g i t s d e t e r m i n a t i o n . 

The h e a r s a y e v i d e n c e , however, must be r e l i a b l e , and i t c a n n o t 

be t h e s o l e e v i d e n c e s u p p o r t i n g t h e r e v o c a t i o n o f p r o b a t i o n . " 

Sams, 48 So. 3d a t 668. F o r p u r p o s e s o f p r o b a t i o n r e v o c a t i o n , 

b e c a u s e Alabama a l l o w s t h e h e a r i n g c o u r t t o a d m i t any h e a r s a y 

t h a t i t f i n d s r e l i a b l e , t h e r e i s no d i s t i n c t i o n b e t ween 

h e a r s a y t h a t f i t s an e x c e p t i o n and h e a r s a y t h a t does n o t . 

Thus, i n t h e c o n t e x t o f a p r o b a t i o n r e v o c a t i o n , a l l h e a r s a y i s 

t r e a t e d e q u a l l y . F o r t h a t r e a s o n , p r o b a t i o n r e v o c a t i o n s may 

n o t be u p h e l d where h e a r s a y i s t h e s o l e e v i d e n c e s u p p o r t i n g 

r e v o c a t i o n . Such a s c e n a r i o v i o l a t e s due p r o c e s s . I n Sams, 

t h e A l a b a m a Supreme C o u r t s t a t e d : "'"The use o f h e a r s a y as 
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t h e s o l e means o f p r o v i n g a v i o l a t i o n o f a c o n d i t i o n o f 

p r o b a t i o n d e n i e s a p r o b a t i o n e r t h e r i g h t t o c o n f r o n t and t o 

c r o s s - e x a m i n e t h e p e r s o n s o r i g i n a t i n g t h e i n f o r m a t i o n t h a t 

f o r m s t h e b a s i s o f t h e r e v o c a t i o n . " ' " 48 So. 3d a t 668 

( q u o t i n g G o o d g a i n v. S t a t e , 755 So. 2d 591, 592 ( A l a . C r i m . 

App. 1 9 9 9 ) , q u o t i n g i n t u r n C l a y t o n v. S t a t e , 669 So. 2d 220, 

222 ( A l a . C r i m . A p p . 1 9 9 5 ) ) . 

B e c a u s e I b e l i e v e t h a t J o h n s o n ' s p r o b a t i o n has been 

r e v o k e d b a s e d s o l e l y on h e a r s a y , I must r e s p e c t f u l l y d i s s e n t 

f r o m t h e m a j o r i t y ' s d e c i s i o n t o a f f i r m t h e h e a r i n g c o u r t ' s 

d e c i s i o n . 
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