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JOINER, Judge. 

C u r t i s M a u r i c e Sanders p l e a d e d g u i l t y t o t h i r d - d e g r e e 

b u r g l a r y . See § 13A-7-7(a), A l a . Code 1975. The c i r c u i t 

c o u r t s entenced Sanders t o two y e a r s ' imprisonment but 
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suspended t h a t sentence and p l a c e d Sanders on p r o b a t i o n . We 

r e v e r s e and render a judgment f o r Sanders. 

F a c t s and P r o c e d u r a l H i s t o r y 

On the morning o f A p r i l 1, 2010, law-enforcement o f f i c e r s 

saw Sanders c a r r y i n g m e t a l and a s c r e w d r i v e r i n an u n o c c u p i e d 

house l o c a t e d a t 8413 5 t h Avenue N o r t h i n Birmingham. The 

o f f i c e r s a r r e s t e d Sanders, and Sanders was u l t i m a t e l y i n d i c t e d 

f o r one count of t h i r d - d e g r e e b u r g l a r y . See § 13A-7-7(a), 

A l a . Code 1975. 

Sanders f i l e d a motion t o d i s m i s s the i n d i c t m e n t i n which 

he a s s e r t e d t h a t he c o u l d not be g u i l t y of t h i r d - d e g r e e 

b u r g l a r y because, he argued, the s t r u c t u r e he had e n t e r e d was 

not a " b u i l d i n g " as t h a t term i s used i n § 13A-7-7(a), A l a . 

Code 1975. Sanders p r e s e n t e d e v i d e n c e a t a h e a r i n g on the 

motion t o d i s m i s s , and the S t a t e s t i p u l a t e d t o the a d m i s s i o n 

of t h a t e v i d e n c e . F o l l o w i n g the h e a r i n g , the c i r c u i t c o u r t 

d e n i e d the motion t o d i s m i s s , and Sanders p l e a d e d g u i l t y t o 

t h i r d - d e g r e e b u r g l a r y , 1 r e s e r v i n g f o r a p p e a l the d e n i a l of h i s 

1The t r a n s c r i p t of Sanders's g u i l t y - p l e a h e a r i n g i n d i c a t e s 
t h a t the S t a t e agreed, as a p a r t of the p l e a agreement, t o 
n o l l e pros a charge of p o s s e s s i o n of b u r g l a r ' s t o o l s , see § 
13A-7-8, A l a . Code 1975. (R. 52-53.) 
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motion t o d i s m i s s the i n d i c t m e n t . See Ankrom v. S t a t e , [Ms. 

CR-09-1148, Aug. 26, 2011] So. 3d , ( A l a . Crim. 

App. 2011). 

S t a n d a r d of Review 

" [ T h i s ] case i n v o l v e s o n l y an i s s u e of law and the 

a p p l i c a t i o n of the law t o u n d i s p u t e d f a c t s . T h e r e f o r e , our 

r e v i e w i s de novo. Ex p a r t e Walker, 928 So. 2d 259, 262 ( A l a . 

2005)." Yearby v. S t a t e , 95 So. 3d 20, 22 ( A l a . Crim. App. 

2012). 

D i s c u s s i o n 

The e v i d e n c e p r e s e n t e d a t the h e a r i n g on the motion t o 

d i s m i s s e s t a b l i s h e d t h a t the Birmingham A i r p o r t A u t h o r i t y 

("the A u t h o r i t y " ) owned the s t r u c t u r e Sanders e n t e r e d . The 

A u t h o r i t y had a c q u i r e d the s t r u c t u r e as a p a r t of a f e d e r a l l y 

funded noise-abatement program t h a t had begun i n the l a t e 

1980s. Under the terms of t h a t program, the A u t h o r i t y was 

g i v e n f e d e r a l funds t o purchase the s t r u c t u r e a l o n g w i t h 

s e v e r a l o t h e r s t r u c t u r e s l o c a t e d i n the a r e a . The A u t h o r i t y 

a c q u i r e d those s t r u c t u r e s s o l e l y t o d e m o l i s h them and then 

r e d e v e l o p the l a n d on which t h e y were l o c a t e d t o b u f f e r n o i s e 

from the a i r p o r t . 
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Lowrenzo T a y l o r , who had been employed by the A u t h o r i t y 

as an a i r p o r t e n g i n e e r f o r more than 20 y e a r s , t e s t i f i e d a t 

the h e a r i n g . T a y l o r d e s c r i b e d the p r o c e s s the A u t h o r i t y used 

i n a c q u i r i n g and d e m o l i s h i n g s t r u c t u r e s i n the noise-abatement 

program, i n c l u d i n g the p a r t i c u l a r s t r u c t u r e a t i s s u e i n t h i s 

case. T a y l o r s t a t e d t h a t once the A u t h o r i t y a c q u i r e d a 

p r o p e r t y f o r d e m o l i t i o n , i t would a d v e r t i s e f o r b i d s from 

c o n t r a c t o r s t o d e m o l i s h any s t r u c t u r e on the p r o p e r t y and 

remove any hazardous m a t e r i a l such as a s b e s t o s . Once a 

c o n t r a c t o r s e c u r e d the w i n n i n g b i d , t h a t c o n t r a c t o r would be 

c l e a r e d t o d e m o l i s h the s t r u c t u r e . T a y l o r t e s t i f i e d t h a t 

t y p i c a l l y the d e m o l i t i o n of a s t r u c t u r e would be a c c o m p l i s h e d 

w i t h i n 90-120 days of i t s a c q u i s i t i o n by the A u t h o r i t y . 

A c c o r d i n g t o T a y l o r , once the c o n t r a c t o r was c l e a r e d t o 

d e m o l i s h a s t r u c t u r e , the c o n t r a c t o r or h i s employees c o u l d 

take s c r a p m a t e r i a l s from the s t r u c t u r e because the s t r u c t u r e 

was " e s s e n t i a l l y ... t h e i r s a t t h a t p o i n t . " (R. 18.) 

T a y l o r t e s t i f i e d t h a t once the p r o p e r t y was a c q u i r e d by 

the A u t h o r i t y , i t c o u l d no l o n g e r be used f o r any purpose 

o t h e r than n o i s e abatement, and i t s p e c i f i c a l l y c o u l d not be 

used as a r e s i d e n c e . (R. 21.) T a y l o r t e s t i f i e d t h a t on the 
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date of the o f f e n s e the s t r u c t u r e i n which Sanders was 

a r r e s t e d had been a c q u i r e d by the A u t h o r i t y and was s e t f o r 

d e m o l i t i o n by B r i t t D e m o l i t i o n , a c o n t r a c t o r ; s p e c i f i c a l l y , 

T a y l o r i d e n t i f i e d the s t r u c t u r e i n a photograph taken on the 

date of the o f f e n s e and i d e n t i f i e d the c o n t r a c t o r ' s symbol--

"B/R"--marked on the s t r u c t u r e , which T a y l o r t e s t i f i e d meant 

t h a t B r i t t D e m o l i t i o n had s e t the s t r u c t u r e f o r d e m o l i t i o n . 

A p p r o x i m a t e l y f o u r t o s i x weeks a f t e r Sanders's a r r e s t , the 

s t r u c t u r e was demolished and c o m p l e t e l y removed. 

S e c t i o n 13A-7-7(a), A l a . Code 1975, p r o v i d e s : "A person 

commits the crime of b u r g l a r y i n the t h i r d degree i f he 

knowingly e n t e r s or remains u n l a w f u l l y i n a b u i l d i n g w i t h 

i n t e n t t o commit a crime t h e r e i n . " (Emphasis added.) Sanders 

contends t h a t the c i r c u i t c o u r t e r r e d i n denying the motion t o 

d i s m i s s the i n d i c t m e n t because, he says, the s t r u c t u r e he 

e n t e r e d was not a " b u i l d i n g " as t h a t term i s used i n § 13A-7-

7 ( a ) , A l a . Code 1975. 

In Ex p a r t e McCormick, 932 So. 2d 124, 132 ( A l a . 2005), 

the Alabama Supreme Court s t a t e d : 

" I n any case i n v o l v i n g s t a t u t o r y c o n s t r u c t i o n , 
our i n q u i r y b e g i n s w i t h the language of the s t a t u t e , 
and i f the meaning of the s t a t u t o r y language i s 
p l a i n , our a n a l y s i s ends t h e r e . Ex p a r t e Moore, 880 
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So. 2d 1131, 1140 ( A l a . 2003) ('"'The c a r d i n a l r u l e 
of s t a t u t o r y i n t e r p r e t a t i o n i s t o determine and g i v e 
e f f e c t t o the i n t e n t of the l e g i s l a t u r e as 
m a n i f e s t e d i n the language of the s t a t u t e . ' " ' ) 
( q u o t i n g Ex p a r t e Weaver, 871 So. 2d 820, 823 ( A l a . 
2003), q u o t i n g i n t u r n Ex p a r t e S t a t e Dep't of  
Revenue, 683 So. 2d 980, 983 ( A l a . 1996)). T h i s 
C ourt i n DeKalb County LP Gas Co. v. Suburban Gas,  
I n c . , 729 So. 2d 270, 275-76 ( A l a . 1998), e x p l a i n e d : 

" ' I n d e t e r m i n i n g the meaning of a s t a t u t e , 
t h i s C ourt l o o k s t o the p l a i n meaning of 
the words as w r i t t e n by the l e g i s l a t u r e . As 
we have s a i d : 

"'"'Words used i n a s t a t u t e must 
be g i v e n t h e i r n a t u r a l , p l a i n , 
o r d i n a r y , and commonly u n d e r s t o o d 
meaning, and where p l a i n language 
i s used a c o u r t i s bound t o 
i n t e r p r e t t h a t language t o mean 
e x a c t l y what i t sa y s . I f the 
language of the s t a t u t e i s 
unambiguous, then t h e r e i s no 
room f o r j u d i c i a l c o n s t r u c t i o n 
and the c l e a r l y e x p r e s s e d i n t e n t 
of the l e g i s l a t u r e must be g i v e n 
e f f e c t . ' " ' 

"729 So. 2d a t 275-76 ( q u o t i n g B l u e Cross & Blue  
S h i e l d v. N i e l s e n , 714 So. 2d 293, 296 ( A l a . 1998), 
a d d i t i o n a l c i t a t i o n s o m i t t e d ) . See a l s o 729 So. 2d 
at 276 ( e x p l a i n i n g t h a t the s e p a r a t i o n - o f - p o w e r s 
d o c t r i n e r e q u i r e s a c o u r t t o use the p l a i n - m e a n i n g 
r u l e i n c o n s t r u i n g a s t a t u t e and t h a t ' o n l y i f t h e r e 
i s no r a t i o n a l way t o i n t e r p r e t the words as s t a t e d 
w i l l [a c o u r t ] l o o k beyond those words t o determine 
l e g i s l a t i v e i n t e n t ' ) . " 
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The l e g i s l a t u r e has p r o v i d e d the f o l l o w i n g d e f i n i t i o n of 

" b u i l d i n g " as t h a t term i s used i n § 13A-7-7(a), A l a . Code 

1975: 

"BUILDING. Any s t r u c t u r e which may be e n t e r e d and 
u t i l i z e d by persons f o r b u s i n e s s , p u b l i c use, 
l o d g i n g or the s t o r a g e of goods, and such term 
i n c l u d e s any v e h i c l e , a i r c r a f t or w a t e r c r a f t used 
f o r the l o d g i n g of persons or c a r r y i n g on b u s i n e s s 
t h e r e i n , and such term i n c l u d e s any r a i l r o a d box c a r 
or o t h e r r a i l equipment or t r a i l e r or t r a c t o r 
t r a i l e r or c o m b i n a t i o n t h e r e o f . Where a b u i l d i n g 
c o n s i s t s of two or more u n i t s s e p a r a t e l y o c c u p i e d or 
s e c u r e , each s h a l l be deemed b o t h a s e p a r a t e 
b u i l d i n g and a p a r t of the main b u i l d i n g . " 

§ 13A-7-1(2), A l a . Code 1975. Thus, whether the s t r u c t u r e 

Sanders e n t e r e d i n t h i s case i s a " b u i l d i n g " under § 13A-7-

7(a) depends on whether i t c o u l d have been " e n t e r e d and 

u t i l i z e d by persons f o r b u s i n e s s , p u b l i c use, l o d g i n g or the 

s t o r a g e of goods." § 13A-7-1(2), A l a . Code 1975. 

The S t a t e argues on a p p e a l t h a t " t h e r e i s no e v i d e n c e i n 

the r e c o r d t o suggest t h a t the house i n t h i s case was 

abandoned." ( S t a t e ' s b r i e f , p. 10.) Thus, the S t a t e argues, 

t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t the s t r u c t u r e was 

u n s u i t a b l e t o "be e n t e r e d and u t i l i z e d by persons f o r 

b u s i n e s s , p u b l i c use, l o d g i n g or the s t o r a g e of goods," § 13A-

7-1(2), A l a . Code 1975. We d i s a g r e e . The u n d i s p u t e d f a c t s 
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i n d i c a t e t h a t (1) the s t r u c t u r e c o u l d not have been l e g a l l y 

" u t i l i z e d by persons f o r b u s i n e s s , p u b l i c use, l o d g i n g or the 

s t o r a g e of goods" and (2) the owner of the s t r u c t u r e i n f a c t 

d i d not i n t e n d t o use i t f o r any of the purposes l i s t e d i n the 

s t a t u t e . As noted, the A u t h o r i t y ' s o n l y i n t e n t i o n i n 

a c q u i r i n g the s t r u c t u r e was t o d e m o l i s h i t , and, under the 

terms of the f e d e r a l program by which the s t r u c t u r e was 

a c q u i r e d , the A u t h o r i t y was not p e r m i t t e d t o use the s t r u c t u r e 

f o r any of the purposes s p e c i f i c a l l y l i s t e d i n § 13A-7-1(2), 

A l a . Code 1975. Thus, the s t r u c t u r e here d i d not come w i t h i n 

the p l a i n meaning of " b u i l d i n g " as the l e g i s l a t u r e d e f i n e d 

t h a t term i n § 13A-7-1(2), A l a . Code 1975. 

In a d d i t i o n , the Commentary t o § 13A-7-1 s u p p o r t s our 

c o n c l u s i o n t h a t the p l a i n meaning of " b u i l d i n g " i n § 13A-7-1, 

A l a . Code 1975, does not i n c l u d e the s t r u c t u r e i n t h i s c a s e . 2 

2We c i t e the Commentary o n l y t o note t h a t our h o l d i n g i s 
c o n s i s t e n t w i t h i t . Thus, the i n s t a n t case i s d i s t i n g u i s h a b l e 
from H i l e r v. S t a t e , 44 So. 3d 543 ( A l a . 2009) . In H i l e r , the 
Alabama Supreme Court r e v e r s e d a d e c i s i o n of t h i s C ourt t h a t 
h e l d t h a t the defendant's conduct was e x c e p t e d from the reach 
of the s t a t u t e a t i s s u e t h e r e . S p e c i f i c a l l y , t h i s C o u r t had 
r e l i e d on the Commentary t o c r e a t e an e x c e p t i o n t o the s t a t u t e 
a t i s s u e i n H i l e r . The Supreme Court r e v e r s e d t h i s C o u r t ' s 
judgment because, the Court h e l d , t h i s C ourt had c o n s t r u e d the 
Commentary t o the s t a t u t e r a t h e r than the s t a t u t e i t s e l f . 44 
So. 3d a t 548 ("Because the Court of C r i m i n a l Appeals a p p l i e d 
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That Commentary s t a t e s , i n r e l e v a n t p a r t : 

" ' B u i l d i n g ' i n c l u d e s a v a r i e t y of s t r u c t u r e s i n 
d i f f e r e n t c o n t e x t s . The d e f i n i t i o n i n c l u d e s a 
b u i l d i n g i n i t s o r d i n a r y and u s u a l sense--any 
s t r u c t u r e which may be e n t e r e d and used f o r 
b u s i n e s s , p u b l i c use, l o d g i n g or the s t o r a g e of 
goods. I t does not i n c l u d e a house t h a t i s s t i l l i n 
the e a r l y s t a g e s of c o n s t r u c t i o n and which i s not 
b e i n g l i v e d i n nor used f o r s t o r a g e purposes, or an  
abandoned b u i l d i n g a w a i t i n g d e m o l i t i o n . " 3 

(Emphasis added.) 

C o n c l u s i o n 

Because the u n d i s p u t e d f a c t s demonstrate t h a t the 

s t r u c t u r e Sanders e n t e r e d was not a " b u i l d i n g " under § 13A-7-

1 ( 2 ) , A l a . Code 1975, the c i r c u i t c o u r t e r r e d i n denying 

the p l a i n language of the Commentary t o § 13A-11-11 r a t h e r 
than the p l a i n language of the s t a t u t e i t s e l f i n r e a c h i n g i t s 
d e c i s i o n , we conclude t h a t the Court of C r i m i n a l Appeals e r r e d 
i n r e v e r s i n g the t r i a l c o u r t ' s judgment and r e n d e r i n g a 
judgment i n f a v o r of H i l e r as t o the c o n v i c t i o n f o r f a l s e l y 
r e p o r t i n g an i n c i d e n t . " ) . 

3We note t h a t the l e g i s l a t u r e has p r o v i d e d s u b s t a n t i a l l y 
the same d e f i n i t i o n of " b u i l d i n g " i n two o t h e r c r i m i n a l 
s t a t u t o r y p r o v i s i o n s : § 13A-3-20(1), A l a . Code 1975 
( a p p l i c a b l e t o j u s t i f i c a t i o n and e x c u s e ) , and § 13A-7-40(1), 
A l a . Code 1975 ( a p p l i c a b l e t o arson o f f e n s e s ) . L i k e the 
Commentary t o § 13A-7-1(2), the Commentary t o § 13A-3-20(1), 
A l a . Code 1975, i n c l u d e s the same language s t a t i n g t h a t the 
d e f i n i t i o n does not i n c l u d e "an abandoned b u i l d i n g a w a i t i n g 
d e m o l i t i o n . " The Commentary t o § 13A-7-40(1)--the d e f i n i t i o n 
of " b u i l d i n g " a p p l i c a b l e t o the a r t i c l e p r o h i b i t i n g a r s o n - ¬
does not i n c l u d e the language r e g a r d i n g "an abandoned b u i l d i n g 
a w a i t i n g d e m o l i t i o n . " 
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Sanders's motion t o d i s m i s s the i n d i c t m e n t . A c c o r d i n g l y , we 

r e v e r s e the c i r c u i t c o u r t ' s judgment and render a judgment i n 

f a v o r of Sanders as t o the c o n v i c t i o n f o r t h i r d - d e g r e e 

b u r g l a r y . 

REVERSED AND JUDGMENT RENDERED. 

K e l l u m and Burke, J J . , concur. Welch, J . , concurs i n the 

r e s u l t . Windom, P.J., d i s s e n t s . 
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