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WELCH, Judge, d i s s e n t i n g . 

The m a j o r i t y , i n i t s u n p u b l i s h e d memorandum, a f f i r m s 

R.E.R.'s c o n v i c t i o n f o r f i r s t - d e g r e e r a p e . 1 R.E.R. contends 

on a p p e a l t h a t the t r i a l c o u r t committed r e v e r s i b l e e r r o r when 

the c o u r t a l l o w e d p r e j u d i c i a l h e a r s a y t o be p r e s e n t e d t o the 

j u r y . The m a j o r i t y h e l d t h a t the t r i a l c o u r t ' s r u l i n g 

a d m i t t i n g the hea r s a y was not r e v e r s i b l e e r r o r because the 

evid e n c e was c u m u l a t i v e t o o t h e r s i m i l a r e v i d e n c e , and, t h u s , 

i t s a d m i s s i o n was harmless e r r o r . I d i s a g r e e w i t h the 

c o n c l u s i o n t h a t t h i s e r r o r was h a r m l e s s ; t h e r e f o r e , I 

r e s p e c t f u l l y d i s s e n t . 

The rape a l l e g e d i n t h i s case o c c u r r e d a p p r o x i m a t e l y 25 

years ago i n Cullman. M.D.,2 the v i c t i m , r e p o r t e d t h a t R.E.R. 

s e x u a l l y a s s a u l t e d her over a number o f years b e g i n n i n g when 

she was a young c h i l d and ending when she was 14 years o l d . 

She r e p o r t e d R.E.R.'s conduct i n May 2009 a f t e r her husband 

1R.E.R. was c o n v i c t e d under § 13A-6-61, A l a . Code 
1975, was sentenced t o 75 years i n p r i s o n , was o r d e r e d t o pay 
a $60,000 f i n e , c o u r t c o s t s , and a $10,000 c r i m e - v i c t i m s -
compensation assessment. The c i r c u i t c o u r t a l s o o r d e r e d 
R.E.R. t o r e g i s t e r as a sex o f f e n d e r . 

2 A t the time o f the a l l e g e d c r i m e s , the v i c t i m ' s i n i t i a l s 
were S.M.L. She has s i n c e m a r r i e d and was i n t r o d u c e d a t t r i a l 
by her m a r r i e d name, her i n i t i a l s now b e i n g M.D. 
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encouraged her t o do so. M.D. was 34 years o l d a t the time o f 

R.E.R.'s t r i a l . 

When M.D. was a p p r o x i m a t e l y two or t h r e e y e a rs o l d , 

R.E.R. became her s t e p f a t h e r . R.E.R. was i n the Army and was 

dep l o y e d t o Germany when M.D. was s i x or seven years o l d . At 

t h a t t i m e , R.E.R., her mother, her o l d e r b r o t h e r , and her two 

younger s i s t e r s moved t o Germany. M.D. t e s t i f i e d t h a t R.E.R. 

raped her the f i r s t time when her f a m i l y l i v e d i n Germany. 

She guessed t h a t she was i n the second grade a t the time. She 

s t a t e d t h a t he s e x u a l l y a s s a u l t e d her so o f t e n t h a t " t h e y a l l 

k i n d of run t o g e t h e r . " (R. 88.) M.D. remembered t h a t R.E.R. 

made up a game c a l l e d "hide and go get i t . " (R. 88.) She 

s a i d the r u l e s of t h i s game were t h a t she and her mother 

"would have t o h i d e from him, and whoever he found, he has sex 

w i t h . " (R. 88.) M.D. t e s t i f i e d t h a t , as p a r t of the game, 

R.E.R. made her b r o t h e r , D.R., have sex w i t h her, and R.E.R. 

made her b r o t h e r have sex w i t h t h e i r mother, K.R., i n M.D.'s 

pres e n c e . M.D. t e s t i f i e d t h a t on o t h e r o c c a s i o n s R.E.R. would 

" p u l l [ h e r ] i n t o the bedroom w i t h him and [ h e r ] mother" and 

her mother would h o l d M.D. down w h i l e R.E.R. had sex w i t h h er. 

(R. 89.) M.D. t e s t i f i e d t h a t R.E.R. i n s t r u c t e d them never t o 
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t a l k about the s e x u a l conduct or they would be i n t r o u b l e . 

She t e s t i f i e d t h a t R.E.R.'s spankings c o n s i s t e d of h i t t i n g her 

w i t h a b e l t from her f e e t t o her neck and t h a t she was a f r a i d 

of him. R.E.R. a l s o t o l d her t h a t no one would b e l i e v e her i f 

she d i d t e l l . She never saw R.E.R. have s e x u a l c o n t a c t w i t h 

her two younger s i s t e r s . The f a m i l y moved from Germany t o 

Cullman and t h e n , except f o r her b r o t h e r , t o Kansas. Her 

b r o t h e r s t a y e d i n Cullman and l i v e d w i t h an u n c l e . When M.D. 

was i n the seventh grade her f a m i l y moved from Kansas back t o 

Cullman. The rapes c o n t i n u e d i n Cullman. M.D.'s mother 

c o n t i n u e d t o be i n v o l v e d . Her mother d r e s s e d M.D. i n l i n g e r i e 

f o r R.E.R. On one o c c a s i o n , when M.D. was 14 years o l d , she 

began t o c r y and t a l k her way out of h a v i n g sex w i t h R.E.R. 

On t h a t o c c a s i o n , her mother made R.E.R. s t o p . M.D. hear d 

R.E.R. and her mother a r g u i n g a f t e r w a r d , but t h e r e were no 

more s e x u a l a s s a u l t s a f t e r t h a t . M.D. t e s t i f i e d t h a t "the 

h a r d e s t t h i n g t h a t [ s h e has had] t o d e a l w i t h i s the f a c t t h a t 

[ h e r ] mother d i d not p r o t e c t [ h e r ] from [R.E.R. M.D., b ] e i n g 

a mother of two k i d s , ... c o u l d not imagine l e t t i n g someone do 

t h a t t o [her] c h i l d r e n . " (R. 97.) 
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On c r o s s - e x a m i n a t i o n , M.D. t e s t i f i e d t h a t , o t h e r than the 

s e x u a l a c t i v i t y , her p a r e n t s took good care of her when she 

was growing up. As a young a d u l t , M.D. l i v e d w i t h her p a r e n t s 

whenever she needed t o . M.D. l e f t her two young daughters a t 

R.E.R.'s house when she worked. Her o l d e s t d a u g h t e r , who was 

born i n 2001, has spent the n i g h t a t R.E.M.'s house. M.D. 

p a i d her mother t o come t o M.D.'s house t o watch her g i r l s 

w h i l e M.D. worked. M.D. and R.E.R. t r a v e l e d t o g e t h e r when she 

worked f o r him as an " e s c o r t d r i v e r " when he moved m o b i l e 

homes f o r a l i v i n g . (R. 109.) She s a i d she was not "uneasy" 

about t r a v e l i n g a l o n e w i t h her s t e p f a t h e r because the s e x u a l 

abuse had stopped when she was 14 years o l d . (R. 109.) 

K.R. i s R.E.R.'s w i f e and M.D.'s mother. She was 

R.E.R.'s codefendant. She was subpoenaed by the S t a t e t o be 

a w i t n e s s . She f i l e d a motion t o quash the subpoena and she 

c l a i m e d her F i f t h Amendment r i g h t under the U n i t e d S t a t e s 

C o n s t i t u t i o n not t o t e s t i f y . The t r i a l c o u r t r u l e d t h a t she 

was " u n a v a i l a b l e f o r t r i a l . " (R. 113.) 

P h i l l i p B r a y i s a l i e u t e n a n t i n the Cullman County 

S h e r i f f ' s Department who i n v e s t i g a t e d M.D.'s a c c u s a t i o n s 

a g a i n s t R.E.R. He t e s t i f i e d t h a t d u r i n g h i s i n v e s t i g a t i o n of 

5 



CR-10-1249 

M.D.'s a c c u s a t i o n , he spoke w i t h w i t n e s s e s who c o r r o b o r a t e d 

what M.D. s a i d R.E.R. had done t o her. Because of the n a t u r e 

of c e r t a i n a c c u s a t i o n s , L t . B r a y attempted t o sch e d u l e an 

i n t e r v i e w w i t h M.D.'s mother, K.R., a t a time he b e l i e v e d 

R.E.R. would be out of town. However, R.E.R. a r r i v e d a t the 

i n t e r v i e w l o c a t i o n w i t h K.R. A c c o r d i n g t o L t . Bray, R.E.R., 

" t r i e d t o p r e v e n t [K.R.] from coming i n f o r an i n t e r v i e w 

s t a t i n g t h a t she wasn't g o i n g anywhere w i t h o u t him b e i n g 

p r e s e n t w i t h h e r . " A c c o r d i n g t o L t . Bray, when he i n f o r m e d 

R.E.R. t h a t K.R. was g o i n g t o be i n t e r v i e w e d o u t s i d e R.E.R.'s 

pres e n c e , R.E.R. "began y e l l i n g , [he] became v e r y i r a t e , [he] 

s t a r t e d y e l l i n g a t [K.R., t e l l i n g her] don't say a n y t h i n g , 

don't do a n y t h i n g , don't t e l l them." (R. 119.) However, 

because K.R. i n v o k e d her r i g h t t o c o u n s e l , the i n t e r v i e w was 

postponed u n t i l the f o l l o w i n g day. K.R. was i n t e r v i e w e d a t a 

l a t e r time o u t s i d e R.E.R.'s pre s e n c e . 

B e f o r e L t . B r a y began the i n t e r v i e w , M.D.'s younger 

s i s t e r , S.B., asked t o speak w i t h K.R. S.B. consented t o 

h a v i n g the c o n v e r s a t i o n r e c o r d e d . A f t e r about a 15-minute 

c o n v e r s a t i o n , S.B. l e f t and L t . B r a y i n t e r v i e w e d K.R. When 

K.R.'s i n t e r v i e w w i t h L t . B r a y c o n c l u d e d , S.B. r e t u r n e d t o the 
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room and spoke w i t h her mother f o r a second t i m e . The 

i n t e r v i e w between L t . B r a y and K.R. and the two c o n v e r s a t i o n s 

between K.R. and S.B. were v i d e o - r e c o r d e d on compact d i s c i n 

what became the S t a t e ' s E x h i b i t 2-A.3 T h i s e x h i b i t was 

a d m i t t e d i n t o e v i d e n c e over R.E.R.'s o b j e c t i o n t h a t the v i d e o 

r e c o r d i n g c o n t a i n e d K.R.'s i n a d m i s s i b l e h e a r s a y t e s t i m o n y -¬

"an o u t - o f - c o u r t statement o f f e r e d f o r the t r u t h of the matter 

a s s e r t e d . " (R. 125.) 

The r e c o r d i n g was p l a y e d f o r the j u r y . I t showed S.B. 

and her mother i n v e r y e m o t i o n a l s t a t e s . K.R.'s d i s p l a y of 

an g u i s h , apparent shame, and remorse over the c i r c u m s t a n c e s 

and her f e a r of R.E.R. was c o m p e l l i n g . S.B. r e p e a t e d l y t o l d 

her mother how much she l o v e d her, how much her mother was 

wanted and needed a t home, how S.B. and the o t h e r c h i l d r e n 

knew t h a t K.R. bore no blame because t h e y knew how c o n t r o l l i n g 

R.E.R. was, how K.R. was a v i c t i m of R.E.R.'s j u s t as the 

c h i l d r e n were, and how M.D. had a l r e a d y f o r g i v e n K.R. because 

M.D. knew R.E.R. was t o blame. K.R. c l e a r l y b e l i e v e d t h a t 

R.E.R. would k i l l h er i f she t a l k e d t o the p o l i c e , and S.B. 

p l e a d e d w i t h K.R. not t o be a f r a i d and t o t e l l L t . B r a y the 

3 T h i s e x h i b i t was o r i g i n a l l y numbered as the S t a t e ' s 
E x h i b i t 2, but l a t e r changed t o 2-A. 
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t r u t h . When L t . B r a y d i d b e g i n q u e s t i o n i n g K.R. she c u r l e d up 

i n a f e t a l p o s i t i o n i n her c h a i r and a t times her hands were 

v i s i b l y s h a k i n g . At ti m e s she s t a t e d t h a t an o p e r a t i o n had 

caused her memory t o f a i l and t h a t she c o u l d no l o n g e r 

remember e v e r y t h i n g , a t o t h e r times she acknowledged 

wrongdoing. L t . B r a y asked K.R. how she knew bad t h i n g s had 

happened t o her c h i l d r e n i f she c o u l d not remember. K.R. 

r e p l i e d t h a t she d i d not b e l i e v e t h a t M.D. would l i e . K.R. 

begged L t . B r a y not t o t e l l R.E.R. t h a t she had t a l k e d t o him. 

She t o l d L t . B r a y t o l e a v e her i n j a i l because she d i d not 

want R.E.R. t o do a n y t h i n g bad t o her c h i l d r e n or t o her. 

K.R. was so upset a t t h i s p o i n t t h a t she was p h y s i c a l l y unable 

t o speak, and L t . B r a y had t o stop the i n t e r v i e w f o r a few 

moments. K.R. s t a t e d t h a t she had been s e x u a l l y abused a t 

some p o i n t i n her l i f e but she was too e m o t i o n a l t o d i s c u s s 

t h i s w i t h L t . Bray. 

When L t . B r a y c o n c l u d e d the i n t e r v i e w , he l e f t the room 

and S.B. r e t u r n e d . A t t h i s time S.B. s t a t e d t h a t she knew 

t h a t R.E.R. had f o r c e d K.R. t o have sex w i t h him a t times when 

she d i d not want t o , and t h i s , S.B. s t a t e d , was the same as 

rape. S.B. t o l d her mother t h a t M.D.'s husband had not wanted 
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h i s c h i l d r e n (K.R.'s g r a n d c h i l d r e n ) " t o be around a c h i l d 

m o l e s t e r " i n r e f e r e n c e t o R.E.R., but t h i n g s would be 

d i f f e r e n t i f R.E.R. was not t h e r e . ( S t a t e ' s E x h i b i t 2-A.) 

K.R. s t a t e d t h a t R.E.R. t o l d her t h a t he had changed. I n 

response t o t h i s , S.B. s t a t e d " [ I ] t don't m a t t e r , mama, he d i d 

i t , " t o which K.R. s t a t e d , " I know i t . " ( S t a t e ' s E x h i b i t 2-

A.) F o l l o w i n g t h i s comment S.B. made a r e f e r e n c e t o h a v i n g 

seen photographs on R.E.R.'s c e l l phone. The i m p l i c a t i o n was 

t h a t the photographs were i n some f a s h i o n unwholesome. S.B. 

a l s o t o l d K.R. t h a t K.R. was g o i n g t o be g i v e n some medicine 

b e f o r e K.R. had a nervous breakdown. S.B. a s s u r e d her mother 

t h a t S.B. was g o i n g t o t e l l the t r u t h but t h a t she " d i d n ' t 

know n o t h i n g was g o i n g on." ( S t a t e ' s E x h i b i t 2-A.) S.B. then 

r e p e a t e d t h a t M.D. s a i d -- t h a t she d i d not want her mother 

a r r e s t e d ; she wanted R.E.R. t o be a r r e s t e d . A c c o r d i n g t o 

S.B., M.D. s a i d t h a t "she d i d not want [ h e r mother] t o g e t 

a r r e s t e d . She wanted daddy t o . She s a i d you were a v i c t i m , 

and you a r e , t h a t daddy made you do i t or you wouldn't have 

done i t . " ( S t a t e ' s E x h i b i t 2-A.) K.R. r e p l i e d , " I s t i l l have 

t o pay l i k e y our daddy does cause I was i n on i t ( i n a u d i b l e ) . " 

( S t a t e ' s E x h i b i t 2-A.) 
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A f t e r the r e c o r d i n g was p l a y e d f o r the j u r y , R.E.R. 

renewed h i s o b j e c t i o n t o the a d m i s s i b i l i t y of the r e c o r d i n g . 

He argued on t h i s o c c a s i o n t h a t i t s a d m i s s i o n v i o l a t e d the 

C o n f r o n t a t i o n C l a u s e of the U n i t e d S t a t e s C o n s t i t u t i o n . T h i s 

o b j e c t i o n was o v e r r u l e d . R.E.R. argued t h a t he was b e i n g 

d e n i e d h i s r i g h t t o cross-examine K.R. The t r i a l c o u r t t o l d 

R.E.R. t h a t he was " f r e e t o c a l l [ K.R.] as a w i t n e s s i f [ h e ] 

would l i k e . " (R. 130.) 

On c r o s s - e x a m i n a t i o n , L t . Bray was asked whom he had 

spoken t o as p a r t of h i s i n v e s t i g a t i o n . He s t a t e d t h a t he had 

spoken w i t h R.E.R.'s daughter from a p r e v i o u s m a r r i a g e . He 

then s t a t e d , "who r e l a t e d t h a t she had been s e x u a l l y -- " 

b e f o r e b e i n g c u t o f f by defense c o u n s e l . (R. 133.) There was 

no motion t o s t r i k e . 

M.D.'s o l d e r b r o t h e r , D.R., t e s t i f i e d t h a t he had been 

employed i n law enforcement f o r the p a s t 14 years and t h a t he 

was c u r r e n t l y employed as a p a t r o l l i e u t e n a n t w i t h the 

H a n c e v i l l e P o l i c e Department. He t e s t i f i e d t h a t he was 

m a r r i e d and the f a t h e r of s i x c h i l d r e n . K.R. i s h i s mother 

and R.E.R. i s a c t u a l l y h i s s t e p f a t h e r , but R.E.R. had adopted 

D.R. D.R. t e s t i f i e d t h a t he was s i x or seven years o l d when 

10 



CR-10-1249 

h i s mother m a r r i e d R.E.R. A t t h i s time M.D. would have been 

f o u r of f i v e y e a r s o l d . D.R. s t a t e d t h a t w h i l e the f a m i l y was 

l i v i n g i n Germany, when he was about 10 years o l d and M.D. was 

about 7 or 8 years o l d , R.E.R. made him have s e x u a l 

i n t e r c o u r s e w i t h M.D. w h i l e h i s mother and R.E.R. had sex i n 

the same room. D.R. a l s o t e s t i f i e d t h a t R.E.R. made him have 

sex w i t h h i s mother. D.R. s t a t e d t h a t on one o c c a s i o n he was 

h a v i n g sex w i t h M.D. and R.E.R. was h a v i n g sex w i t h K.R., and 

R.E.R. made them s w i t c h s e x u a l p a r t n e r s . D.R. a l s o s t a t e d 

t h a t , more than once, he saw R.E.R. have an " i n a p p r o p r i a t e " 

encounter w i t h M.D. (R. 145.) D.R. s t a t e d t h a t R.E.R. was a 

v e r y " a u t h o r i t a t i v e p e r s o n " and was " s t r i c t i n h i s 

d i s c i p l i n e . " (R. 145.) I f M.D. or D.R. misbehaved or d e f i e d 

R.E.R. the y would "get beaten" w i t h a b e l t from t h e i r a n k l e s 

up t o t h e i r necks. (R. 145.) The b e a t i n g would l e a v e s t r i p e s 

and b r u i s e s . R.E.R. t o l d D.R. not t o t a l k about the s e x u a l 

a c t i v i t y i n the house because R.E.R. and h i s mother would get 

i n t o t r o u b l e . D.R. was a f r a i d of h i s f a t h e r . When the f a m i l y 

r e t u r n e d t o the s t a t e s , they l i v e d i n Cullman, but e v e n t u a l l y 

a l l but D.R. moved t o Kansas. D.R. s t a y e d i n Cullman w i t h h i s 

u n c l e . D.R. was 12 or 13 a t the time, and he wanted t o get 
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away from R.E.R. and t o p l a y f o o t b a l l i n Cullman. D.R. was 

not abused by R.E.R. a f t e r t h a t . The f a m i l y moved back t o 

Cullman a f t e r a coup l e of y e a r s . D.R. d i d not have a 

c o n s i s t e n t r e l a t i o n s h i p w i t h h i s f a m i l y a f t e r they r e t u r n e d . 

D.R. s t a t e d t h a t he came t o be a w i t n e s s because he was 

c o n t a c t e d by L t . Bray. D.R. t e s t i f i e d t h a t he had no doubt 

about any of M.D.'s a l l e g a t i o n s because he a l s o had l i v e d i t . 

On c r o s s - e x a m i n a t i o n , D.R. t e s t i f i e d t h a t w h i l e the 

f a m i l y was i n Germany he was g i v e n a t e n t . There was no 

s e x u a l a c t i v i t y a s s o c i a t e d w i t h the t e n t . D.R. s t a t e d t h a t he 

r e c a l l e d engaging i n s e x u a l a c t i v i t y w i t h M.D. one time a p a r t 

from the presence of h i s p a r e n t s , but they d i d not get caught. 

He never had sex w i t h h i s mother w i t h o u t h i s f a t h e r b e i n g 

p r e s e n t . He s t a t e d t h a t he d i d not get i n t o t r o u b l e r e g a r d i n g 

sex w i t h anyone o u t s i d e the f a m i l y . He never t o l d what was 

happening i n the house. D.R. t o l d h i s w i f e about f o u r years 

b e f o r e the t r i a l but o n l y because h i s w i f e and M.D. had 

a l r e a d y t a l k e d about i t w h i l e he was a s o l d i e r d e p l o y e d t o 

A f g h a n i s t a n . 

The S t a t e r e s t e d i t s case, and R.E.R. moved f o r a 

judgment of a c q u i t t a l on the grounds t h a t the S t a t e d i d not 

12 
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make a prima f a c i e case. The motion was o v e r r u l e d . B e f o r e 

the defense began i t s case, R.E.R. renewed h i s motion f o r a 

judgment of a c q u i t t a l , a r g u i n g t h a t the S t a t e d i d not 

e s t a b l i s h j u r i s d i c t i o n because n e i t h e r M.D. nor D.R. t e s t i f i e d 

t o any s e x u a l a c t s h a v i n g o c c u r r e d i n Cullman County. T h i s 

motion was de n i e d . R.E.R. then o b j e c t e d t o the a d m i s s i o n of 

the v i d e o r e c o r d i n g of K.R. on the grounds t h a t the c o n t e n t of 

the v i d e o r e c o r d i n g was " t e s t i m o n i a l e v i d e n c e " and, as such, 

v i o l a t e d h i s r i g h t t o c o n f r o n t the d e c l a r a n t , K.R., a 

v i o l a t i o n of Cr a w f o r d v. Washington, 541 U.S. 36 (2004), and 

Melendez-Diaz v. M a s s a c h u s e t t s , 557 U.S. 305 (2009). 

Moreover, R.E.R. c o n t i n u e d , the p r e j u d i c e t o R.E.R. i n 

a d m i t t i n g the v i d e o r e c o r d i n g f a r outweighed the p r o b a t i v e 

v a l u e t o the S t a t e . The renewed motion was o v e r r u l e d , and 

the defense began i t s case. 

M.D.'s younger s i s t e r , S.B., was 28 ye a r s o l d when she 

t e s t i f i e d . K.R. i s her mother and R.E.R. i s her b i o l o g i c a l 

f a t h e r . S.B. t e s t i f i e d t h a t she spoke w i t h her mother i n a 

s m a l l room i n a d e t e c t i v e ' s o f f i c e b e f o r e her mother gave a 

statement t o L t . Bray. She knew the c o n v e r s a t i o n was b e i n g 

r e c o r d e d . S.B. e x p l a i n e d t h a t she s a i d bad t h i n g s about her 
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f a t h e r on t h a t o c c a s i o n because she and her f a t h e r were i n a 

f i g h t w i t h one another c o n c e r n i n g the a c t i o n she s h o u l d take 

i n her own c h i l d c u s t o d y c a s e . 4 T h e r e f o r e , b e f o r e her p a r e n t s 

went t o the d e t e c t i v e ' s o f f i c e she and her "daddy were a l r e a d y 

k i n d of on the o u t s . " (R. 177.) S.B. t e s t i f i e d t h a t she d i d 

not remember t e l l i n g her mother " t h a t she needed t o admit t h a t 

a n y t h i n g t h a t she d i d was not of her own f r e e w i l l . " (R. 

177.) She s t a t e d t h a t L t . Bray had j u s t t o l d her t h a t M.D. 

and D.R. had s a i d t h a t her p a r e n t s were g u i l t y and she 

" c o u l d n ' t t h i n k s t r a i g h t . I t h u r t [ h e r ] because [ s h e ] d i d n ' t 

t h i n k t h a t t h e y [ 5 ] d i d t h a t . " (R. 177.) S.B. s a i d t h a t K.R. 

had t o l d her t h a t R.E.R. had f o r c e d her t o do t h i n g s t o M.D. 

S.B. s a i d t h a t her mother t r i e d t o shoot h e r s e l f when M.D. 

f i r s t a l l e g e d t h a t R.E.R. was " s u p p o s e d l y " d o i n g s t u f f t o her. 

S.B. s t a t e d t h a t she " d i d n ' t know i f he d i d . " (R. 178.) S.B. 

t e s t i f i e d t h a t R.E.R. never touched her " i n a s e x u a l l y -

i n a p p r o p r i a t e way." (R. 178.) She s a i d , " I thought I had a 

4S.B.'s c h i l d was removed from her p r i m a r y care based on 
a c o m p l a i n t f i l e d a f t e r R.E.R.'s a r r e s t c l a i m i n g t h a t the 
c h i l d was b e i n g s e x u a l l y abused by R.E.R. However, S.B. 
contends t h a t i t was the c h i l d ' s f a t h e r who abused the c h i l d . 

5 I t i s u n c l e a r t o whom she was r e f e r r i n g by " t h e y " -- M.D. 
and D.R. or R.E.R. and K.R. 
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normal f a m i l y . I had a happy f a m i l y . " (R. 178.) S.B. s a i d 

her f a t h e r was s t r i c t and when she misbehaved he spanked her 

w i t h a b e l t . She s a i d he aimed f o r her " b u t t , " but because 

she jumped around he sometimes s t r u c k her back. S.B. s a i d the 

o n l y time she was b r u i s e d from a s p a n k i n g was when her Uncle 

D. spanked her . S.B. s t a t e d t h a t a f t e r M.D. was grown, M.D. 

and her two daughters moved back i n t o R.E.R.'s house " p l e n t y 

of t i m e s . " (R. 181.) S.B. s t a t e d t h a t when M.D. was l i v i n g 

a t t h e i r p a r e n t s ' house, she would l e a v e her daughters i n the 

care of her mother and f a t h e r . A c c o r d i n g t o S.B., even when 

M.D. was not l i v i n g w i t h her p a r e n t s , her p a r e n t s would watch 

M.D.'s f i r s t b o r n , H.D., a t t h e i r house w h i l e M.D. worked. 

H.D. spent the n i g h t t h e r e a l o t and " l o v e d s t a y i n g the n i g h t 

t h e r e . " (R. 182.) S.B. b e l i e v e s t h a t H.D. l o v e s b o t h h e r 

g r a n d p a r e n t s . S.B.'s p a r e n t s were a u t h o r i z e d t o p i c k H.D. up 

from day c a r e , and they d i d p i c k her up from time t o time when 

M.D. had t o work o v e r t i m e . S.B. has never seen e i t h e r of her 

p a r e n t s m i s t r e a t t h e i r g r a n d c h i l d r e n . S.B. s t a t e d t h a t her 

son " l o v e s h i s papa," a r e f e r e n c e t o R.E.R. (R. 182.) S.B. 

has not spoken w i t h M.D. f o r 16 months -- s i n c e M.D. made 

these a c c u s a t i o n s . 
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On c r o s s - e x a m i n a t i o n , S.B. s t a t e d t h a t her f a t h e r had 

always h e l p e d her f i n a n c i a l l y . On the v i d e o r e c o r d i n g , S.B. 

t o l d her mother t h a t " [ h e r mother] was a v i c t i m t o o . [ S . B . ] 

s a i d i t was not [ h e r mother's] f a u l t . " (R. 186.) S.B. 

s t a t e d , "Daddy has always been c o n t r o l l i n g over you." (R. 

186. ) A t t r i a l , S.B. e x p l a i n e d t h a t she made those statements 

based on what she had been t o l d . She t e s t i f i e d t h a t her 

mother had always t o l d her t h a t R.E.R. was c o n t r o l l i n g . S.B. 

t e s t i f i e d t h a t she d i d not know t h i s as a f a c t . S.B. was a l s o 

q u e s t i o n e d about her v i d e o statement, "my momma's d e a t h l y 

s c a r e d of my daddy." (R. 186.) S.B. e x p l a i n e d a t t r i a l t h a t 

she made t h i s comment because her mother had t o l d her t h a t her 

daddy was mean and t h a t her mother was a f r a i d of h i m ; however, 

S.B. t e s t i f i e d t h a t " I a i n ' t never seen i t . " (R. 186.) S.B. 

t e s t i f i e d t h a t " [ s h e ] d i d n ' t know why" her mother was a f r a i d 

of R.E.R. because S.B. had never seen any reason t o be. (R. 

187. ) S.B. t e s t i f i e d t h a t she was "not r e a l l y " a f r a i d of 

R.E.R. (R. 187.) S.B. named her c h i l d R., J r . , i n p a r t a f t e r 

R.E.R. S.B. s t a t e d t h a t she had hear d t h a t R.E.R. and her 

mother had m o l e s t e d her b r o t h e r , D.R.; however, she t e s t i f i e d 

t h a t " I don't know i f i t ' s t r u e or not because n o t h i n g ' s ever 
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happened t o me. I a i n ' t seen n o t h i n g l i k e t h a t . " (R. 189.) 

She t e s t i f i e d t h a t she made c l a i m s i n the p a s t about R.E.R. 

do i n g " t h i n g s " t o h e r , b u t she a s s e r t e d t h a t she made those 

c l a i m s o n l y when she was f i g h t i n g w i t h R.E.R. and t o get 

a t t e n t i o n . (R. 189.) 

R.E.R. was 60 y e a r s o l d a t the time of h i s t r i a l . He 

t e s t i f i e d t h a t the charges a g a i n s t him were not t r u e . He 

s t a t e d t h a t w h i l e the f a m i l y was l i v i n g i n Germany he caught 

M.D. and D.R. h a v i n g sex. He s a i d i t made him angry and he 

whipped them h a r d e r than normal. He s a i d he p u n i s h e d the 

c h i l d r e n by sp a n k i n g t h e i r bottoms w i t h a b e l t , b ut he never 

whipped them from the neck t o the a n k l e s . 

R.E.R. s t a t e d t h a t D.R. was g i v e n a t e n t as a g i f t . The 

neighborhood c h i l d r e n p l a y e d w i t h h i s c h i l d r e n i n the t e n t . 

One day h i s w i f e t o l d him t h a t M.D. had t o l d her t h a t the boys 

p l a y "hide and go get i t " w i t h the g i r l s . A c c o r d i n g t o M.D., 

t h a t meant t h a t the g i r l s h i d e and whatever boy f i n d s them 

" g e t [ s ] i t , " r e f e r r i n g t o sex. (R. 206.) A f t e r t h a t , R.E.R. 

took the t e n t away. A l s o , w h i l e the f a m i l y was l i v i n g i n 

Germany, D.R. was g o i n g around the neighborhood t e l l i n g h i s 

f r i e n d s t h a t he and h i s mother had sex. A c c o r d i n g t o R.E.R., 

17 



CR-10-1249 

K.R. a d m i t t e d t o him t h a t she had had sex w i t h D.R. t w i c e and 

t h a t she pr o m i s e d t o s t o p . R.E.M. s t a t e d t h a t D.R. d i d not go 

to Kansas w i t h the f a m i l y , but s t a y e d w i t h h i s u n c l e because 

R.E.R. wanted t o s e p a r a t e him from h i s mother and because D.R. 

wanted t o s t a y i n Cullman and p l a y f o o t b a l l . 

R.E.R. t e s t i f i e d t h a t he and K.R. d i d have sex o u t s i d e 

t h e i r m a r r i a g e -- as " s w i n g e r s " -- on two d i f f e r e n t o c c a s i o n s 

but t h e y were i n t h e i r 20s and c h i l d r e n were not i n v o l v e d . 

(R. 238.) R.E.R. s t a t e d t h a t M.D. drove an e s c o r t v e h i c l e f o r 

him when h i s j o b was moving m o b i l e homes. They were t o g e t h e r 

extended p e r i o d s and s h a r e d a room on these t r i p s . There was 

never any i n a p p r o p r i a t e c o n t a c t , and he never h e a r d of any 

c o m p l a i n t s from her. R.E.R. s t a t e d t h a t M.D. p r o b a b l y has 

l i v e d w i t h R.E.R. and K.R. most of her a d u l t l i f e -- more than 

she has l i v e d by h e r s e l f . He and h i s w i f e have babysat f o r 

M.D.'s d a u g h t e r , H.D., on many o c c a s i o n s , and she has spent 

the n i g h t a t t h e i r house many t i m e s . "[H.D.] grew up i n our 

home up t o f i v e years o l d " he s a i d . (R. 224.) M.D.'s 

youngest d a u g h t e r , B.D., has a l s o s t a y e d w i t h them and spent 

the n i g h t . H i s son's c h i l d r e n have a l s o s t a y e d and spent the 
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n i g h t . R.E.R. s t a t e d t h a t he has always p r o v i d e d f i n a n c i a l 

a s s i s t a n c e t o a l l h i s c h i l d r e n . 

On c r o s s - e x a m i n a t i o n , R.E.R. s t a t e d t h a t he se n t h i s 

b r o t h e r - i n - l a w a l e t t e r w r i t t e n w h i l e R.E.R. was i n j a i l . 

R.E.R. r e a d the l e t t e r i n c o u r t . In the l e t t e r R.E.R. s t a t e s 

t h a t as l o n g as n e i t h e r he nor K.R. t e s t i f i e d a g a i n s t the 

o t h e r , they c o u l d not be c o n v i c t e d . R.E.R. b a s i c a l l y says i n 

the l e t t e r t h a t K.R. i s i n n o c e n t . However, by way of 

e x p l a n a t i o n , R.E.R. s t a t e d t h a t he was not b e i n g honest w i t h 

h i m s e l f about K.R. when he wrote the l e t t e r . 

The defense r e s t e d and renewed i t s motion f o r a judgment 

of a c q u i t t a l . The motion was de n i e d . 

R.E.R. appealed. I agree w i t h the m a j o r i t y ' s r u l i n g t h a t 

R.E.R. d i d not t i m e l y p r e s e r v e h i s c l a i m on appea l t h a t the 

C o n f r o n t a t i o n C l a u s e was v i o l a t e d . I d i s a g r e e w i t h the 

m a j o r i t y ' s h o l d i n g t h a t a d m i t t i n g the v i d e o r e c o r d i n g of K.R. 

was not r e v e r s i b l e e r r o r because K.R.'s statements were 

c u m u l a t i v e t o o t h e r p r o p e r l y a d m i t t e d s i m i l a r e v i d e n c e , a n d , 

t h u s , the a d m i s s i o n was harmless e r r o r . 

There does not appear t o be a d i s p u t e t h a t the v i d e o 

r e c o r d i n g c o n t a i n e d statements of K.R., who was a 
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n o n t e s t i f y i n g c o d e f e n d a n t , a s s e r t i n g t h a t R.E.R. was g u i l t y . 

As R.E.R. c o r r e c t l y argued i n h i s b r i e f : 

" [ I ] t i s w e l l s e t t l e d t h a t a n o n t e s t i f y i n g 
codefendant's statement t o p o l i c e i m p l i c a t i n g the 
accu s e d i n the crime i s i n a d m i s s i b l e a g a i n s t the 
a c c u s e d ; i t does not f a l l w i t h i n any r e c o g n i z e d 
e x c e p t i o n t o the hea r s a y r u l e a nd, absent showing of 
r e l i a b i l i t y , i t s i n t r o d u c t i o n v i o l a t e s the accused's 
c o n f r o n t a t i o n r i g h t s . " 

J ackson v. S t a t e , 791 So. 2d 979, 1024 ( A l a . Crim. App. 2000) 

( c i t a t i o n s o m i t t e d ) ; H i l l a r d v. S t a t e , 53 So. 3d 165, 168-69 

( A l a . Crim. App. 2010). On a p p e a l , R.E.R. s p e c i f i c a l l y p o i n t s 

out t h a t , on the r e c o r d i n g K.R., 

"acknowledged t h a t Deputy Bray had been t e l l i n g the 
t r u t h when he was d i s c u s s i n g the f a c t s u n d e r l y i n g 
the charges a g a i n s t R.E.R. Moreover, d u r i n g her 
c o n v e r s a t i o n w i t h S.B., when S.B. s a i d , ' I t don't 
m a t t e r , mama, he d i d i t ' , K.R. r e p l i e d , 'I know 
i t . ' " 

(R.E.R.'s b r i e f , a t p. 17.) R.E.R. argues t h a t " [ t ] h e s e 

statements are weig h t y statements a g a i n s t R.E.R.'s i n t e r e s t 

and i n c u l p a t e R.E.R. a l o n e . As such, p u r s u a n t t o Jackson, the 

i n c u l p a t o r y statements of K.R. do not f a l l w i t h i n an e x c e p t i o n 

t o h e a r s a y . " (R.E.R.'s b r i e f a t p. 17.) 

"'"The s t a n d a r d f o r d e t e r m i n i n g whether 
c o n s t i t u t i o n a l e r r o r i s harmless i s whether the 
c o u r t can ' d e c l a r e a b e l i e f t h a t i t was harmless 
beyond a r e a s o n a b l e doubt.' Chapman v. C a l i f o r n i a , 
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386 U.S. 18, 24, 87 S.Ct. 824, 17 L.Ed.2d 705 

( 1 9 6 7 ) . " ' " 

L e w i s v. S t a t e , 889 So.2d 623, 649-650 

(A l a . C r i m . A p p . , 2 0 0 3 ) ( q u o t i n g Baker v. S t a t e , 906 So. 2d 292, 

( A l a . Crim. App. 2005), r e v e r s e d on o t h e r grounds Ex p a r t e 

Baker, 906 So. 2d 277 ( A l a . 2004)). 

I n d e t e r m i n i n g whether c o n s t i t u t i o n a l h e a r s a y e r r o r i s 

h a r m l e s s , the m a j o r i t y c i t e s F e a t h e r s t o n v. S t a t e , 849 So. 2d 
217 ( A l a . 2002). 

"In F e a t h e r s t o n v. S t a t e , 849 So. 2d 
), i n a s s e s s i n g 

Supreme Court s t a t e d : 

" I n F e a t h e r s t o n v. S t a t e , 849 So. 2d 217 ( A l a . 
2002), i n a s s e s s i n g harmless e r r o r , the Alabama 

"'[T]he f a c t o r s t o be c o n s i d e r e d i n c l u d e 
" ' " ' [ 1 ] the importance of the [ d e c l a r a n t ' s ] 
t e s t i m o n y i n the p r o s e c u t i o n ' s case, [ 2 ] 
whether the t e s t i m o n y was c u m u l a t i v e , [ 3 ] 
the presence or absence of e v i d e n c e 
c o r r o b o r a t i n g or c o n t r a d i c t i n g the 
t e s t i m o n y of the [ d e c l a r a n t ] on m a t e r i a l 
p o i n t s , ... and [ 4 ] the o v e r a l l s t r e n g t h of 
the p r o s e c u t i o n ' s c a s e . B a k e r v. S t a t e , 
[Ms. CR-95-0292, January 12, 2001] So. 
2d ___ , ___ ( A l a . Crim. App. 2 0 0 1 ) ( q u o t i n g 
James v. S t a t e , 723 So. 2d 776, 782 ( A l a . 
:rim. App. 1998) ( i n t u r n q u o t i n g T->„ i 

TT-,^ T\ ^ ^ ^ 1 1 / I T C TT n / n o /TO/ 
Crim. App. 1998) ( i n t u r n q u o t i n g Delaware 
v. 
Ct 

"849 So. 2d a t 222. Furthermore, 

v. Van A r s d a l l , 475 U.S. 673, 684, 106 S 
. 1431, 89 L. Ed. 2d 674 ( 1 9 8 6 ) ) ) . ' 

" ' [ i ] t i s w e l l s e t t l e d t h a t " t e s t i m o n y 
t h a t may be i n a d m i s s i b l e may be r e n d e r e d 
harmless by p r i o r or subsequent l a w f u l 
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t e s t i m o n y t o the same e f f e c t or from which 
the same f a c t s can be i n f e r r e d . " White v.  
S t a t e , 650 So. 2d 538, 541 ( A l a . Crim. App. 
1994) , o v e r r u l e d on o t h e r grounds, Ex p a r t e  
R i v e r s , 669 So. 2d 239 ( A l a . Crim. App. 
1995) . See a l s o Dawson v. S t a t e , 675 So. 2d 
897, 900 ( A l a . Crim. App. 1995), a f f ' d , 675 
So. 2d 905 ( A l a . 1996)("The erroneous 
a d m i s s i o n of ev i d e n c e t h a t i s merely 
c u m u l a t i v e i s harmless e r r o r . " ) ; Thompson  
v. S t a t e , 527 So. 2d 777, 780 ( A l a . Crim. 
App. 1988)("Testimony which may be 
a p p a r e n t l y i l l e g a l upon a d m i s s i o n may be 
ren d e r e d p r e j u d i c i a l l y innocuous by 
subsequent or p r i o r l a w f u l t e s t i m o n y t o the 
same e f f e c t or from which the same f a c t s 
can be i n f e r r e d . " ) . ' 

"Jackson v. S t a t e , 791 So. 2d 979, 1013-14 ( A l a . 
Crim. App. 2000)." 

The m a j o r i t y found the two i n a d m i s s i b l e h e a r s a y 

statements s p e c i f i c a l l y c h a l l e n g e d i n R.E.R.'s b r i e f t o be 

c u m u l a t i v e t o M.D.'s t e s t i m o n y t h a t R.E.R. had s e x u a l l y 

a s s a u l t e d her w h i l e the f a m i l y l i v e d i n Cullman and c u m u l a t i v e 

t o S.B.'s t e s t i m o n y t h a t K.R. s t a t e d t h a t R.E.R. had f o r c e d 

K.R. t o p a r t i c i p a t e i n r a p i n g M.D. The m a j o r i t y a s s e r t s t h a t 

S.B. and L t . Bray c o r r o b o r a t e d M.D.'s t e s t i m o n y , but the 

m a j o r i t y does not s p e c i f i c a l l y address whether K.R.'s (the 

d e c l a r a n t ) hearsay t e s t i m o n y , was c o r r o b o r a t e d . Thus, h a v i n g 

found K.R.'s hearsay statements t o be c u m u l a t i v e t o M.D.'s 

t e s t i m o n y and M.D.'s t e s t i m o n y c o r r o b o r a t e d by o t h e r e v i d e n c e , 
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the m a j o r i t y c o n c l u d e s t h a t "any e r r o r i n a d m i t t i n g K.R.'s 

r e c o r d e d statement was harmless e r r o r . A c c o r d i n g l y , i t does 

not appear t h a t the e r r o r complained of has p r o b a b l y 

i n j u r i o u s l y a f f e c t e d R.E.R.'s s u b s t a n t i a l r i g h t s , and thus we 

f i n d no r e v e r s i b l e e r r o r . " 

I do not b e l i e v e t h a t c u m u l a t i v e e v i d e n c e i s a t a l i s m a n 

f o r f i n d i n g harmless e r r o r because, as F e a t h e r s t o n suggest, 

not a l l c u m u l a t i v e e v i d e n c e i s harml e s s . A l l the f a c t o r s 

l i s t e d i n F e a t h e r s t o n must be e v a l u a t e d b e f o r e d e t e r m i n i n g 

t h a t i t i s beyond a r e a s o n a b l e doubt t h a t R.E.R.'s s u b s t a n t i a l 

r i g h t s were not i n j u r i o u s l y a f f e c t e d by the a d m i s s i o n of t h i s 

h e a r s a y e v i d e n c e . 

I b e l i e v e t h a t K.R.'s t e s t i m o n y was v e r y i m p o r t a n t t o the 

S t a t e ' s case a g a i n s t R.E.R. (the f i r s t F e a t h e r s t o n f a c t o r ) . 

K.R. was a l l e g e d l y a p a r t i c i p a n t i n the crimes a g a i n s t M.D., 

and, t h u s , a l o n g w i t h R.E.R. and M.D., knew the t r u t h about 

what had t r a n s p i r e d between these i n d i v i d u a l s . K.R. added 

f u r t h e r t o the l i s t of R.E.R.'s a l l e g e d bad a c t s or crimes by 

c o n f i r m i n g S.B.'s assessment t h a t R.E.R. had e s s e n t i a l l y raped 

K.R. whenever he wanted t o . She e s s e n t i a l l y p l a c e d a l l the 

blame on R.E.R. and p r e s e n t e d h e r s e l f as another of h i s 
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v i c t i m s . Moreover, i t must be no t e d t h a t i t was i n K.R.'s 

p e n a l i n t e r e s t t o e s t a b l i s h t h a t she was a l s o R.E.M.'s v i c t i m 

because i t l e s s e n e d K.R.'s c u l p a b i l i t y f o r the crimes and 

p l a c e d more c u l p a b i l i t y upon R.E.R. 

K.R.'s statements were c o r r o b o r a t e d by M.D. and by D.R. 

(the t h i r d F e a t h e r s t o n f a c t o r ) . However, t h e i r t e s t i m o n y , as 

d i s c u s s e d below, was not beyond q u e s t i o n . There was ev i d e n c e 

c o n t r a d i c t i n g K.R.'s t e s t i m o n y on m a t e r i a l p o i n t s . R.E.R. 

d e n i e d the c r i m i n a l a c c u s a t i o n s a g a i n s t him. R.E.R. t e s t i f i e d 

t h a t he d i d not rape M.D. He s t a t e d t h a t he had caught D.R. 

h a v i n g sex w i t h M.D. R.E.R. t e s t i f i e d t h a t K.R. was h a v i n g 

sex w i t h D.R. He f u r t h e r t e s t i f i e d t h a t the game "hide and go 

seek" was a sex game D.R. and h i s f r i e n d s p l a y e d t h a t had 

n o t h i n g t o do w i t h R.E.R. 

S.B. t e s t i f i e d a t t r i a l t h a t she had not seen any 

i n a p p r o p r i a t e s e x u a l a c t i v i t y i n R.E.R.'s house or any 

p h y s i c a l abuse i n R.E.R.'s house. She t e s t i f i e d t h a t R.E.R. 

had never touched her " i n a s e x u a l l y - i n a p p r o p r i a t e way." (R. 

178.) She s a i d , " I thought I had a normal f a m i l y . I had a 

happy f a m i l y . " (R. 178.) S.B. t e s t i f i e d a t t r i a l t h a t she 
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d i d not know why her mother was a f r a i d of R.E.R. because S.B. 

had never seen any reason t o be a f r a i d of him. 

M.D. undermined her own t e s t i m o n y when she t e s t i f i e d t h a t 

what h u r t her the most was t h a t her mother, K.R., had a l l o w e d 

R.E.R. t o abuse her. N e v e r t h e l e s s , M.D. had no r e s e r v a t i o n s 

about a l l o w i n g her two young daughters t o s t a y i n the 

hou s e h o l d w i t h R.E.R., and her c h i l d r e n were a l l o w e d t o spend 

the n i g h t i n R.E.R.'s house. 

D.R. t e s t i f i e d t h a t he had had c o n s e n s u a l sex w i t h h i s 

s i s t e r , M.D. 

I cannot f i n d t h a t the o v e r a l l s t r e n g t h of the 

p r o s e c u t i o n ' s case (the f o u r t h F e a t h e r s t o n f a c t o r ) was g r e a t . 

T h i s case was e n t i r e l y dependent on who the j u r y found 

c r e d i b l e . 

There was c u m u l a t i v e t e s t i m o n y p r e s e n t e d i n t h i s case i n 

the sense t h a t the S t a t e p r e s e n t e d the t e s t i m o n y of M.D., who 

s t a t e d t h a t R.E.R. had had sex w i t h h e r , and the S t a t e 

p r e s e n t e d the t e s t i m o n y of L t . Bray and D.R., who t e s t i f i e d 

t h a t they b e l i e v e d t h a t R.E.R. had had sex w i t h M.D., but i t 

was not an e s t a b l i s h e d f a c t t h a t R.E.R. had had sex w i t h M.D. 

Thus, because the a l l e g e d c u m u l a t i v e t e s t i m o n y was not 
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c u m u l a t i v e t o an e s t a b l i s h e d f a c t , I b e l i e v e i t i s a weak 

f a c t o r i n d e t e r m i n i n g harmless e r r o r . 

Here, the j u r y heard c o n f l i c t i n g t e s t i m o n y r e g a r d i n g 

R.E.R.'s g u i l t . The j u r y ' s c r e d i b i l i t y c h o i c e s , i . e . , the 

weight g i v e n t o the e v i d e n c e , was the key t o r e a c h i n g i t s 

v e r d i c t . Because the judgment depended on the c r e d i b i l i t y of 

the w i t n e s s e s , a d m i t t i n g K.R.'s hearsay t e s t i m o n y , which 

e s s e n t i a l l y p o r t r a y e d R.E.R. as a bad tempered, c o n t r o l l i n g , 

s e x u a l p r e d a t o r , tended t o b o l s t e r the c r e d i b i l i t y of the 

S t a t e ' s w i t n e s s e s . I do not b e l i e v e t h i s p e r m i t s the evi d e n c e 

t o be d e f i n e d as harmless e r r o r . T h e r e f o r e , I r e s p e c t f u l l y 

d i s s e n t . 

K e l l u m , J . , con c u r s . 

26 


