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The a p p e l l a n t , Devane L. H i l l a r d , a p p eals from the 

c i r c u i t c o u r t ' s d i s m i s s a l of h i s p e t i t i o n f o r a w r i t of habeas 

corpus. 
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On March 22, 2001, H i l l a r d , who a t t h a t time was an 

inmate housed a t the B i b b C o r r e c t i o n a l F a c i l i t y , p e t i t i o n e d 

the B i b b C i r c u i t C ourt f o r a w r i t of habeas corpus s e e k i n g 

c r e d i t f o r time he spent i n j a i l a w a i t i n g h i s t r i a l on the 

charge of r o b b e r y i n the f i r s t degree. I n h i s p e t i t i o n , 

H i l l a r d a l l e g e d t h a t he was a r r e s t e d on J u l y 27, 2008, and 

t h a t he was charged w i t h one count of f i r s t - d e g r e e r obbery. 

H i l l a r d f u r t h e r a l l e g e d t h a t he remained i n c a r c e r a t e d u n t i l 

h i s t r i a l i n the Houston C i r c u i t C o u r t on November 2, 2009, a t 

which he was found g u i l t y of f i r s t - d e g r e e r o b b e r y and was 

sentenced t o 30 y e a r s ' imprisonment. At t h a t t i m e , the 

Houston C i r c u i t C o u r t c r e d i t e d H i l l a r d w i t h 1 y e a r and 103 

days of j a i l c r e d i t . H i l l a r d s u c c e s s f u l l y a p p e a l e d h i s 

c o n v i c t i o n t o t h i s C o u r t ; we r e v e r s e d h i s c o n v i c t i o n and 

remanded the case t o the Houston C i r c u i t C ourt f o r f u r t h e r 

p r o c e e d i n g s . See H i l l a r d v. S t a t e , 53 So. 3d 165 ( A l a . Crim. 

App. 2010). I n an a f f i d a v i t a t t a c h e d t o h i s p e t i t i o n f o r a 

w r i t of habeas corpus, H i l l a r d a l l e g e d t h a t he was r e s e n t e n c e d 

i n October 2010 by the Houston C i r c u i t C o u r t t o a term of 20 

y e a r s ' imprisonment, s p l i t t o s e r v e 5 y e a r s ' imprisonment 
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f o l l o w e d by 5 y e a r s ' s u p e r v i s e d p r o b a t i o n . 1 H i l l a r d a l l e g e d 

t h a t when the Houston C i r c u i t C ourt sentenced him i n October 

2010 the c o u r t f a i l e d t o g i v e him c r e d i t f o r the time he spent 

i n c a r c e r a t e d from J u l y 2008 t o October 2010, and t h a t , based 

on h i s c a l c u l a t i o n s , he was e n t i t l e d t o 799 days of j a i l 

c r e d i t . 

On May 4, 2011, the Alabama Department of C o r r e c t i o n s 

("DOC") f i l e d a motion t o d i s m i s s o r , i n the a l t e r n a t i v e , f o r 

a summary judgment, i n which i t argued t h a t DOC c o u l d not 

p r o p e r l y address H i l l a r d ' s c h a l l e n g e t o the amount of j a i l 

c r e d i t c e r t i f i e d on h i s c o n v i c t i o n r e p o r t because the 

r e s p o n s i b i l i t y of c a l c u l a t i n g and c e r t i f y i n g the amount of 

a c t u a l j a i l c r e d i t an inmate i s e n t i t l e d t o l i e s w i t h the 

s e n t e n c i n g c o u r t and the c i r c u i t c l e r k . See § 15-18-5, A l a . 

Code 1975. I n an attachment t o the motion t o d i s m i s s , Mark 

B r u t o n , a s s i s t a n t d i r e c t o r of r e c o r d s f o r DOC, s t a t e d t h a t the 

c e r t i f i e d c o n v i c t i o n r e p o r t p r o v i d e d by the Houston County 

c i r c u i t c l e r k ' s o f f i c e i n d i c a t e d t h a t H i l l a r d "was r e s e n t e n c e d 

t o 20 y e a r s s p l i t t o s e r v e 5 y e a r s w i t h 0 days of j a i l c r e d i t 

1 H i l l a r d d i d not a p p e a l the c i r c u i t c o u r t ' s judgment on 
r e t u r n t o remand. 
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on case CC-2009-25 w i t h a sentence b e g i n s date of October 4, 

2010." (C. 28.) DOC d i d not r e f u t e H i l l a r d ' s a s s e r t i o n i n h i s 

p e t i t i o n f o r a w r i t of habeas corpus t h a t he was e n t i t l e d t o 

j a i l c r e d i t and e x p r e s s l y s t a t e d i n i t s response t h a t i t was 

"not a r g u i n g whether or not [ H i l l a r d was] e n t i t l e d t o j a i l 

c r e d i t or p r e - t i m e s e r v e d toward h i s s e n t e n c e . " (C. 26.) The 

c i r c u i t c o u r t s u b s e q u e n t l y g r a n t e d DOC's motion t o d i s m i s s . 

The r e l i e f sought by H i l l a r d i s c o g n i z a b l e i n a p e t i t i o n 

f o r w r i t of habeas corpus. See Breach v. S t a t e , 687 So. 2d 

1257 ( A l a . Crim. App. 1996). As we s t a t e d i n Graves v. S t a t e , 

710 So. 2d 535 ( A l a . Crim. App. 1 9 9 7 ) : 

"A p e t i t i o n f o r a w r i t of habeas corpus i s the 
p r o p e r method by which t o t e s t whether the S t a t e has 
c o r r e c t l y c a l c u l a t e d the time an inmate must serve 
i n p r i s o n . Swicegood v. S t a t e , 646 So. 2d 158 ( A l a . 
Cr. App. 1993) . S e c t i o n 15-18-5, A l a . Code 1975, 
r e q u i r e s t h a t a c o n v i c t e d person be ' c r e d i t e d w i t h 
a l l of h i s a c t u a l time spent i n c a r c e r a t e d p ending 
t r i a l f o r such o f f e n s e . The a c t u a l time spent 
i n c a r c e r a t e d p ending t r i a l s h a l l be c e r t i f i e d by the 
c i r c u i t c l e r k or d i s t r i c t c l e r k on forms t o be 
p r e s c r i b e d by the Board of C o r r e c t i o n s . ' " 

710 So. 2d a t 536. 

N e i t h e r DOC nor the c i r c u i t c o u r t s p e c i f i c a l l y responded 

t o H i l l a r d ' s a l l e g a t i o n t h a t he was e n t i t l e d t o 799 days of 

j a i l c r e d i t f o r time he s e r v e d a f t e r h i s J u l y 2008 a r r e s t and 
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b e f o r e he was r e s e n t e n c e d i n October 2010. T h e r e f o r e , t h i s 

C o urt i s l e f t w i t h o n l y H i l l a r d ' s u n r e f u t e d a l l e g a t i o n s i n h i s 

p e t i t i o n , which must be taken as t r u e . See B o u t w e l l v. S t a t e , 

488 So. 2d 33, 34 ( A l a . Crim. App. 1986)("The S t a t e o f f e r e d no 

f a c t s which c o n t r a d i c t those s e t out i n the p e t i t i o n . 

T h e r e f o r e , the u n r e f u t e d f a c t s s e t out i n the p e t i t i o n must be 

taken as t r u e . " ) . 

I n l i g h t of the a b o v e - c i t e d a u t h o r i t y , i t appears t h a t 

H i l l a r d ' s u n r e f u t e d c l a i m may be m e r i t o r i o u s . A c c o r d i n g l y , we 

remand t h i s case t o the c i r c u i t c o u r t w i t h i n s t r u c t i o n s t h a t 

t h a t c o u r t conduct an e v i d e n t i a r y h e a r i n g on the c l a i m r a i s e d 

i n H i l l a r d ' s p e t i t i o n . See F r a z i e r v. S t a t e , 800 So. 2d 606 

(A l a . Crim. App. 2 0 0 0 ) ( p e t i t i o n had s u f f i c i e n t m e r i t t o 

n e c e s s i t a t e a h e a r i n g t o determine whether j a i l c r e d i t was 

c o r r e c t l y c a l c u l a t e d and r e p o r t e d ) ; Johnson v. S t a t e , 681 So. 

2d 1104 ( A l a . Crim. App. 1996)(inmate was e n t i t l e d t o 

e v i d e n t i a r y h e a r i n g t o determine whether p r e t r i a l j a i l time 

was p r o p e r l y c a l c u l a t e d and r e p o r t e d ) . F o l l o w i n g the 

e v i d e n t i a r y h e a r i n g , the c i r c u i t c o u r t s h a l l make s p e c i f i c , 

w r i t t e n f i n d i n g s r e g a r d i n g those c l a i m s . I f the c i r c u i t c o u r t 

determines t h a t H i l l a r d i s e n t i t l e d t o c r e d i t f o r time spent 
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i n j a i l f o l l o w i n g h i s J u l y 2008 a r r e s t and b e f o r e the October 

2010 d i s p o s i t i o n of h i s case on remand from t h i s C o u r t , then 

i t s h o u l d so s t a t e and g i v e H i l l a r d the c r e d i t a g a i n s t h i s 

sentence. The c i r c u i t c o u r t s h a l l t a k e a l l n e c e s s a r y a c t i o n t o 

ensure t h a t the c i r c u i t c l e r k f i l e s a r e t u r n t o remand w i t h 

t h i s Court w i t h i n 56 days a f t e r the r e l e a s e of t h i s o p i n i o n . 

The r e t u r n t o remand s h a l l i n c l u d e a t r a n s c r i p t of the 

e v i d e n t i a r y h e a r i n g , any a d d i t i o n a l f i l i n g s by the p a r t i e s , 

the c i r c u i t c o u r t ' s w r i t t e n f i n d i n g s of f a c t , and any o t h e r 

o r d e r s the c i r c u i t c o u r t may e n t e r i n c o n n e c t i o n w i t h t h i s 

case. 

REMANDED WITH INSTRUCTIONS. 

Welch, P . J . , and Windom, Burke, and J o i n e r , J J . , concur. 
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